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Declarationof 1316

We hold these truths to- be self evident that
the Federal Insuroance Administrator covv

deny av property’s eligibility for coverage
under the NFIP . . .



FE_MA - Definition & FurPosc

e Section 1316 of the Nationa] .'f'*:lood |nsurance Act of
1968, as amended, Providcs for the denial of flood
Insurance _coverage for any property which  the
Administrator finds has been declljared bg a dulg
constituted State or local authoritg to be in violation of
State orlocal ﬂoodplain management rcgu]ations.

e Section 1316 was intended for use Primari]g as a backup
for local enforcement actions (i.e., if a community could not

force compliance through the enforcement mechanisms in
its rcgulations, it could use Section 1316 as additional
lcvcragc) and was not intended mcrclg as a mechanism to

remove bad risks from the Policg base.



FE_M A Froccss

Section 1316

B ) Navigation

The purpose of this page is to define Section 1316, a commonly used regulation in floodplain management.
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(_ode of [ederal chulations

PART 73—IMPLEMENTATION OF
SECTION 1316 OF THE NATIONAL
FLOOD INSURANCE ACT OF 1968

Sec.

73.1 Purpose of part.

73.2 Definitions.

73.3 Denial of flood insurance coverage.

73.4 Restoration of flood insurance cov-
erage.

AUTHORITY: 42 U.S.C. 4001 et seq.; Reorga-
nization Plan No. 3 of 1978; E.O. 12127.

SoUrCcE: 51 FR 30318, Aug. 25, 1986, unless
otherwise noted.

§73.1 Purpose of part.

This part implements section 1316 of
the National Flood Insurance Act of
1968.

§73.2 Definitions.

(a) Except as otherwise provided in
this part, the definitions set forth in
part 59 of this subchapter are applica-
ble to this part.

(b) For the purpose of this part a duly
constituted State or local zoning authority
or other authorized public body means an
official or body authorized under State
or local law to declare a structure to he
in violation of a law, regulation or or-
dinance.

(c) For the purpose of this part, State
or local laws, regulations or ordinances

intended to discourage or restrict develop-

ment or occupancy of flood-prone areéas
are measures such as those defined as

Flood plain management regulations in

£59.1 of thiz subchapter. Such measures

are referred to in this part as State or
local flood plain management regula-
tions.

£93.3 Denial of flood insurance cov-
erage.

(a) No new flood insurance shall be
provided for any property which the
Adminiztrator finds has been declared
by a duly constituted State or local
zoning authority or other authorized
public body, to be in violation of State
or local laws, regulations or ordinances
which are intended to discourage or
otherwise restrict land development or
occupancy in flood-prone areas.

(b)) New and renewal flood insurance
ghall be denied to a structure upon a
finding by the Administrator of a valid
declaration of a violation.

(c) States and communities shall de-
termine whether to submit a declara-
tion to the Administrator for the de-
nial of insurance.

id) A wvalid declaration shall consist
of:

(1) The name(s) of the property
owner(s) and address or legal descrip-
tion of the property sufficient to con-
firm its identity and location;

(2) A clear and unequivocal declara-
tion that the property 15 in violation of
a clted State or local law, regulation or
ordinance;

(3) A clear statement that the public
body making the declaration has au-
thority to do s0 and a cltation to that
authority;

i4) Evidence that the property owner
has been provided notice of the viola-
tion and the prospective denial of in-
surance; and

(5) A clear statement that the dec-

laration 15 being submitted pursuant to
section 1316 of the National Flood In-

surance Act of 1968, as amended.

$73.4 HRestoration of flood insurance
coverage.

(a) Insurance availability shall be re-
gtored to a property upon a finding by
the Administrator of a valld rescission
of a declaration of a violation.

(b)) A wvalld rescission shall be sub-
mitted to the Administrator and shall
consist of:

(1) The name of the property owner(s)
and an address or legal description of
the property sufficilent to identify the
property and to enable FEMA to iden-
tify the previous declaration;

(2) A clear and uneguivocal state-
ment by an anthorized public body re-
acinding the declaration and giving the
reasonis) for the rescission;

(3) A description of and supporting
documentation for the measures taken
in lien of denial of insurance in order
to bring the structure into compliance
with the local flood plain management
regulations; and

(4) A clear statement that the public
body rezscinding the declaration has the
authority to do 20 and a citation to
that authority.




Managing Floodplain Dcvclopmcnt
P (F273) Manua

Tl‘lrough the N]:

SECTION 1316

Section 1316 of the National Flood Insurance Act authorizes FEMA to deny tlood msurance
to a property declared in violation of the community’s ordmance.

ection 1316 1s used whe other leg i 0 remed e violation have been exhausted
and the structure 1s still noncompliant. Check with your state NFIP coordinator or FEMA Re-
gional Office on how 1316 works 1n your state.

If invoked under Section 1316, denying flood insurance means:

The property may be ditficult or impossible to sell.

The market value of the property may fall.

The cost of suffering flood damage without insurance may be too great a risk for the
property owner.

Lending mstitutions holding the property’s mortgage may threaten to foreclose.
¢ Any permanent reconstruction will be denied disaster assistance.

In some cases a Section 1316 msurance denial will be sufficient to convince the property
owner to correct the violation. Section 1316 also has the advantage of limiting any taxpayer
liability 1f the building 1s damaged by a flood, as the owner will be meligible for an insurance
claim and disaster assistance.




Al ittle Dit About (Lallatin Countg

(Hallatin Countg was established in 1863 and is aPProximatclg
2,500 square miles —~aPProximatc|3 50 miles wide and 120 miles long.

APProximatclg 48% of (Gallatin Coun’cg’s diverse Iandscapc 1S
Public land.

(Hallatin Countg contains five municipalities - Pozeman, Bclgradc,
Manhattan, Thrcc Forks, and Wcst Q

c"owstonc

T he latest PoPula’cion estimates available count 104,502 PcoPlc
and 50,089 cows in Ga“a’cin Countg.




Historical Fopulation Changc

Gallatin County Population (1890 - 2010)
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Fopulation Frojcctions

GALLATIN COUNTY POPULATION
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Diata Sources: Historical Population Data from U.S. Census Bureau. Projected Population
Data based on percentages from data from Montana Census and Economic Information
Center & Woods and Poole.




| and (Jse chulations
. Zoning

e Subdivision

. Building for] ease of Kent

: Floodplain (CRS Communitg)

» Sanitation



Zoning Districts in Gallatin County

Bear Canyon (1985)

Bozeman Pass (2006)

Bridger Canyon (1971)

East Gallatin (2006)

Four Corners (2009)

Gallatin Canyon/Big Sky (1996)

Gallatin County/Bozeman Area
(1999)

Hebgen Lake (1975)

Hyalite (1970)

Middle Cottonwood (1996)
North Gallatin Canyon (2010)

Reese Creek (2006)

River Rock (1978)

South Cottonwood (2005)
South Gallatin (1975)
Springhill (1990)

Sypes Canyon No. 1 (1979)

Sypes Canyon No. 2 (1979)

Trail Creek (1990)
Wheatland Hills (1979)
Zoning District No. 1 (1970)
Zoning District No. 6 (1979)




Zoning Districts in Gallatin County

Legend
Major Roads
Zoning District Name
BEAR CANYON
BIG SKY
BOZEMAN PASS
BRIDGER CANYON
EAST GALLATIN
| FOUR CORNERS
GALLATIN COUNTY / BOZEMAN AREA
HEBGEN LAKE
HYALITE
MIDDLE COTTONWOOD
NORTH GALLATIN
REESE CREEK
RIVER ROCK
SOUTH COTTONWOOD CANYON
[ SOUTH GALLATIN
B SPRINGHILL
SYPES CANYON 1
B sYPES CANYON 2
TRAIL CREEK
WHEATLAND HILLS
B zZOoNING DISTRICT 1
I zONING DISTRICT &

0 5 10 20
[ ee— ] S5

Map created by Gallatin County Planning Department 10/18/2012







ComPliancc FProcess

- Bi-—MontHy ComPliance Stakeholder GrouP
Mcctings
e Three StcP Frocess (invcstigation, warning, notice
of violation)
. AP cal (oPtiona])

Rcf‘zrra] to chal Counsel






1988 FTE MATIRM

APPROXIMATE SCALE IN FEET
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NATIONAL FLOOD INSURAN

FLOOD INSURANCE RAT

CITY OF

NOT PRINTED)

Y-PANEL NUMBER
300028 0020C

MAP REVISED:
JULY 15, 1988

This is an official copy of a portion of the above referenced flood map. It

was extracted using F-MIT On-Line. This map does not reflect changes

or amendments which may have been made subsequent to the date on the
title block. For the latest product information about National Flood Insurance
Program flood maps check the FEMA Flood Map Store at www.msc.fema.gov




Legend
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(_onstruction Underwag




FEMA maps are used

as a guidc, but

“« the exact location of the ﬂoodtlain

Eoundarg shall be determined where the base

flood elevation intersects the natural ground.”
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Floodplain Exhibit
295 Cobble Creek Road
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s WATER LINE
Map produced by Gallatin County Planning Department 1/27/2016.
) - Base Map is 2012 City of Bozeman Aerial Imagery.
e Engineering Site Plan applied as transparent overlay
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Bozeman Creek

165 S. UNION BLVD.
H SUITE 200
Michael Baker e

INTERNATIONAL PHONE: 720-514-1100

Bozeman
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5ummar9 of E_vcnts

We find out about project and identify zoning and
PNJ , g

ﬂoodp‘ain issues in November, 2015)

Notice of Violation for zoning, infractions issued

Dcccmbcr 2015 —~ No aPPcal filed.

Attcmpt to work through {:loodplain ISsues issue as part
of rcso'ving zoning, violations from November, 2015 -

Januarg, 2016

Notice of Violation and Demand for Corrcctivc Action
for Floodplain Violations issued chruarg, 2016 - No
aPPcaI filed.




Dear Applicants:

The approved Gallatin County Land Use Permit for 295 Cobble Creek Road is attached. Inlight of the
Gallatin County Floodplain Violation Letter issued on February 8, 2016, the Planning Department would
like to emphasize that the attached permit approves the project’s compliance with the Gallatin
County/Bozeman Area Zoning Regulation and does not authorize construction within the mapped
floodplain nor supersede the requirements from the Gallatin County Floodplain Regulation.

Please feel free to contact us with any questions.




| andowner OPtions

lgnorc Count3 and kecp working

51:0]:) work until new map gets adoptccl 133 FCMA

chucst a Variance (Substantial lmprovcmcnt and
]__owcst 1f:rlc:or stanclarcls)

Fursue a| OMR




chal Conccms

Clcar violation of Floodplain chulation

asis of violations appears to be imperfections
B ppea p

associated with effective ' MA FIRM

Frcliminarg maps complicate likelihood of succccding in
Iitigation, both in substance and in timing

| andownerisn’t activc]g Pursuing a rcmcdg, SO some
additional action is necessary bg Countg to protect

CR5 status.
BOCC wi"ing to consider 1316 Declaration



Additional (quidance from - MA

REQUESTING A SECTION 1316

There is no FEMA template for a community to submit a Section 1316 request. A
sample request for a Section 1316 declaration is attached.

A community would need to submit a letter to FEMA on community letterhead
requesting a 1316 for the subject property. They would describe the violation, reference
their ordinance including supporting paragraph/section, and identify the attempts to
remedy the violation (what they did and when) and notification by community to property
owner of intent to request 1316..

. Letter can be addressed to the FEMA NFIP state specialist or could be
addressed to Regional Administrator (please copy the FEMA state specialist).
You are encouraged to cc: the state NFIP coordinator.

. Letter would request a 1316 for property X.

. Letter would describe what the violation is and reference the pertinent
RaragraphrsectorTimoTdmance (provide copy of ordinancey:

- Letter would describe what community has done to remedy violation and provide
documentation to support (letters to property owner, notice of violation, court

FEMA regional office reviews request: may ask for additional/supporting information.

FEMA regional office determines if they support community/State request for 1316. If
supported, the request is sent to FEMA HQ for action.
Can't commit timeline for FEMA HQ, but if request has all necessary information
and support of FEMA regional office, then 1316 should be able to be done within
30 days (likely it would be shorter).

A letter is prepared and signed by FEMA HQ, a (hardcopy) letter sent to community and
property owner; an eletter is sent to regional office, State, and Bureaunet. It takes about
a week to get into system:; if an agent were to try and write a policy, it would be flagged

(and denied). If the property owner has an existing policy when 1316 enacted (which is

the date of the FEMA letter), the policy would be allowed to expire, but not renew. If the
property owner has an effective policy when the 1316 enacted, then makes flood claim,

it will be honored as long as all policy requirements met.

A 1316 request sent in to the regional office is similar to a Congressional and is given
high priority.




5am]:>]c Dcclaration from |~

DECLARATION OF VIOLATION FOR
IMPLEMENTATION OF SECTION 1316
OF THE NATIONAL FLOOD INSURANCE ACT OF 1968

The letter below serves as a sample Section 1316 declaration issued by a community to the
policyholder that the structure is in violation of the local flood damage prevention ordinance.
This sample declaration satisfies the criteria for a valid declaration according to 44 CFR 73.3,
and may be used to support a community or State's request that FEMA deny the availability of
flood insurance on the property.

e
As authorized by Section XXXX of the [COMMUNITY’S FLOOD DAMAGE PREVENTION
REGULATION], |, [NAME], as the Building Official of [COMMUNITY], hereby declare the
structure listed below to be in violation of the Section XXXXX of the [COMMUNITY’S FLOOD
DAMAGE PREVENTION REGULATION] which is intended to discourage or otherwise restrict
land development or occupancy in floodprone areas. y '
The [COMMUNITY] is required to submit this declaration of violation pursuant to Section 1316
of the National Flood Insurance Act of 1968, as amended, the results of which is the denial of
flood insurance under 44 CFR 73.3. g7

WNER/PROPERTY ADDRESS: PARC 4 TYPE OF STRUCTURE:

POLICY#: INSURANGE COMPANY; p

[
STATEMENT OF VIOLATION: . ) )

« The area has been constructed for. habitational use. Section XXXX of the
[COMMUNITY'S FLOOD DAMAGE PREVENTION REGULATION] states that “no
enclosure below the base flood elevation shall be gonstructed or equipped for such uses
as kitchens, dining rooms, family rooms, recreation rooms, offices, bedrooms,
bathrooms, or workshops™ v ¥ '

The area is air conditioned. Section XXXX states, "enclosed areas below elevated
buildings must be void of utilities that service the enclosures and cannot be temperature
controlled:” 3

Enclosure is partitioned. Section XXXX'states, “the interior portion of an enclosed
area below an elevated building may not be partitioned except that garages may be
separated from storage and entryway.”

The Building Official is authorized by Section XXXX to enforce the provisions of the
[COMMUNITY'S FLOOD DAMAGE PREVENTION REGULATION]. The above referenced
property was inspected on [DATE]. The policy holder was notified of the violations on [DATE].
The violations were referred to the [MUNICIPAL DEPARTMENT] on [DATE] and found in
violation. The owner appealed the decision and the decision by [MUNICIPAL DEPARTMENT]
was dismissed by the Circuit Court on [DATE]. Therefore, [COMMUNITY] has exhausted all
possible Code Enforcement remedies.

This declaration is being submitted pursuant to Section 1316 of the National Flood Insurance
Act of 1968, as amended.

Date:

[NAME], Building Official
[MUNICIPAL DEPARTMENT]

CC: Policyholder




Froccss

Notice to landowner that 15()CCL was considcring a
Section 1316 Declaration that would make flood
Insurance throug'r NTFIF unavailable to the property.

BOCC held a Hcaring oni3i
BOCC Decision

5ubmitta| of Declaration to FEMA = Decem

Back & ForthwithFEMA &

6 Declaration

ber 2016

Proccssing

T MA interna



Gctting BOCC on Poard

Documcntation that staff and DNRC had gone out of our way

to Providc tccl'mical guidancc to landowner's cnginccr

Documentation that we gave landowner amPlc notice and
oPPortu’nity to take corrective action and comply with
cgulatlons.

FaEer trail from T MA & DNRC (we were acting in a

tec nicaug sound/ defensible manner)

Bug-—in from Countg At’comcg
Riskto C RS rating — imPact on other constituents



Back & Forth with T MA

Documentation of notice to landowner (violation &
declaration, cmails, etc.)

]n{:ormation about original dwc“ing
Justification for not Pursuing litigation

Parriers to obtaining a goodplain Pcrmit (cxisting
basement & substantial imProvcmcnt)

Discussion of other oP’cions that landowner could pursue

(varianccs, LOMR, litigation, etc.)



Lcttcr from FE_MA

The U.S. Department of Homeland Security, Federal BEmergency Management Agency (FEMA)
finds your property located at 295 Cobble Creek Road, Bozeman MT is no longer eligible for new or
renewed flood insurance coverage under the National Flood Insurance Program (NFIP), pursuant to
Section 1316 of the National Flood Insurance Act of 1968, as amended, 42 U.S.C. § 4023.

FEMA is authorized to deny flood insurance for a property FEMA finds has been declared by a duly
constituted State or local zoning authority, or other authorized public body, to be in violation of State
or local laws, regulations, or ordinances that are intended to discourage or otherwise restrict land
development or occupancy in flood-prone arcas. 42 U.S.C. § 4023: 44 C.F.R. Part 73. According to a
declaration submitted to FEMA by Sean O’Callaghan, Gallatin County Floodplain Administrator for
the Gallatin County, an authorized public body representative, your property is in violation of the
local floodplain management ordinance and you have been notified of the violation and the
prospective denial of insurance. As a result, FEMA finds your property ineligible for new or
renewed flood insurance coverage through the NFIP as of the date of this letter.




s And Then

| andowner got serious about com]:)lcting a LOMR
Initial | OMR rcjcctcd by FEMA

|_andowner hired new engineer — used information from

i:rclirninar model but hgdrobgg from effective P19 to
submit] OMR ~-TTEMA aPProvcd.

Six month lag in time before LOMR effective date

created further com}:)liancc issue as landownerinsisted on

constructing before effective date of ]__OMR
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(_ode of [ederal chulations

#73.4 HRestoration of flood insurance
Ccoverage.

(a) Insurance avallability shall be re-
stored to a property upon a finding by
the Administrator of a valld rescission
of a declaration of a violation.

(by A wvalld rescission shall be sub-
mitted to the Administrator and shall
consist of:

(1) The name of the property owner(s)
and an address or legal description of
the property sufficlent to 1dentify the
property and to enable FEMA to lden-
tify the previous declaration;

(2) A clear and unequivocal state-
ment by an authorized public body re-
acinding the declaration and giving the
reasoni(s) for the rescission;

(3) A description of and supporting
documentation for the measures taken
in llen of denial of insurance in order
to bring the structure into compliance
with the local flood plain management
regulations; and

(4) A clear statement that the public
body rescinding the declaration has the
authority to do 20 and a citation to
that anthority.

Countg requcstecl insPcction of property, so we could confirm it was now
In compliance and we could initiate rescission process. | andowner
declined for the timc—-bcing.



What Did We | earn

Thei1316 Dcc]aration process isn’t surcr clcar, but was
actua"g pretty sin;jalc with the additiona guidancc that

T MA Providc

T ook a lot of effort & explanation to get support of

Countg Oﬂ:icia]s
Frotccting CRS standing was imPortant to BOCC
Gctting T MAs bug—-in on ourjus’ci{:ication forthe

request (not Pursuing litigation) wasn’t as hard as we
cx]:)cctcd = rccognizcd our circumstances

Getting the 1316 Dcclaration rescinded wasn’t as
imPortant to the landowner as we cxPcctcd



(_ontact |nformation

Scan O’Ca"aghan, C‘FM

Ga"atin Countg Flanning DcPartmcnt
311 W. Main, #108

Dozeman, M 59715

(406) 582-313%0

scan.oca"aghan@ga"atin.mt.gov
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