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Division of Land by  
Subdivision & Platting Act 

vs. 
 Division of Land by Other 

Mechanisms 

Presenter
Presentation Notes
At a very basic level land can be split in two ways
 in a manner that is that is subject to review under the subdivision and platting act (subdivision review)
Land that is exempt from subdivision review



Division of Land by  
Subdivision Exemption 

 Statute sets forth certain divisions of land that are 
exempt from review under the Subdivision and 
Platting Act (e.g. family transfers, boundary 
relocations, etc.) 

 Review is focused on whether there is an intent to 
evade subdivision review and whether the C.O.S. 
complies with survey requirements. 

 Very little analysis of the resulting development is 
allowed. 

 
 

Presenter
Presentation Notes
When a division of land is exempt from subdivision review a local government may have very real and valid concerns about the resulting development pattern (e.g. lack of legal and physical access, lack of fire protection, wildfire hazard, slope stability or other geologic concerns, flood hazards, etc.) but because these divisions are exempt from review, there is very little the governing body can do about it.
Montana is very much a “buyer beware” state, but that is even more so the case with C.O.S. lands – basic health and safety concerns have not been addressed by the governing body.
When it comes to our responsibilities as a participating community in the NFIP this is disconcerting.
5 acres or 50 lots rule, how do you implement it?




Presenter
Presentation Notes
Just an example of your basic COS development.  Rectangular 5 acre lots .





Presenter
Presentation Notes
The reality of rural living – buyer beware, limited availability of services, etc. – caused Gallatin County to publish a “Code of the West” pamphlet.  We weren’t the first or the last county in Montana to do this.  







Review Under the Subdivision of 
Platting Act 

 Local governments adopt subdivision regulations 
setting forth submittal requirements for applications 
and development standards that new development 
must adhere too. 

 Analysis of proposed projects is required to ensure that 
impacts of the project are reasonably mitigated and 
public health and safety concerns are addressed. 

 Public participation in the review process 
 Ability to attach conditions of approval 
 Formal approval by governing body. 

Presenter
Presentation Notes
Fundamentally it is a consumer protection Act
Analysis of impacts/hazards
Mitigation
Public Comment
Formal government approval – when the governing body signs off on a subdivision plat it means something – it means that public health and safety have been addresses and this should be a safe place to build your home.







76-3-504(1)(e) MCA 
 Content of Subdivision Regulations must: 

Provide for the identification of areas that, because of 
natural hazards, are unsuitable for development.  The 
regulations must prohibit subdivisions in these areas 
unless the hazards can be eliminated or overcome by 
approved construction techniques or other mitigation 
measures  . . . 

 

Presenter
Presentation Notes
local governments have the ability to say “no” in areas where natural hazards cannot be mitigated and make a property unsuitable for development.



76-3-504(1)(f) MCA 
 Content of Subdivision Regulations must: 

Prohibit subdivisions for building purposes in areas 
located within the floodway of a flood of 100-year 
frequency, as defined by Title 76, chapter 5, or 
determined to be subject to flooding by the governing 
body 

 

Presenter
Presentation Notes
This provision of statute is peculiarly worded and it has led to some debate about its meaning– does it only prohibit subdivision in the floodway, or does it prohibit subdivision in all flood-prone land?  

In Gallatin County’s case, viewing the platting act as having a focus on consumer protection, we interpret it to mean the 100-year floodplain too, including areas that aren’t mapped by FEMA but found subject to our subdivision review process (i.e. flood study & flood hazard evaluation) to be flood prone. 

“The governing body” – clause means you have some local discretion



Items Addressed in Subdivision 
Regulations 

 When is a flood study/flood hazard evaluation 
required 

 What information must be included as part of a flood 
study 

 Do flood hazards have to be addressed as part of an 
Environmental Assessment even when a flood study 
isn’t required 

 What development standards apply to subdivisions 
that include land in the 100-year floodplain 

 Watercourse setbacks 



Flood Hazard Evaluation 
 “Eyes Wide Open” narrative analysis of flood hazards 
 Confidence in H&H of existing regulatory maps 
 Overbank flow path uncertainty 
 Channel stability and other landscape hazards 
 Integrity of any existing fill in the floodplain 
 Road design 
 Groundwater rise, rain on snow, stormwater, irrigation 

ditches, dam failure 
 

Presenter
Presentation Notes
Flood study & flood hazard evaluation required if:
If the drainage area is 20 square miles or more  - 2,000 horizontal feet and 20 vertical feet
If the drainage area is ≥10 square miles but < 20 square miles – 1,000 horizontal feet and 10 vertical feet

If in an area where BFEs already provided by FEMA, then just a Flood Hazard Evaluation





Development Standards 
 Preference to have land within floodplain designated 

as open space tract 
 Lots that contain floodplain must designate building 

site outside of the floodplain 
 Even though building site outside of floodplain, we 

still require lowest floor to be BFE + 2’ 
 Safe access to building site during 100-year flood 
 Avoid placement of infrastructure in floodplain. 
 Bridges (even driveway bridges) have lowest horizontal 

chord BFE + 2’ 
 

Presenter
Presentation Notes
 Subdivision of Land within the 100-year Floodplain.  Where the 100-year Floodplain has been delineated according to the requirements set forth in Section 10 of these Regulations, the following standards shall apply to any proposed Subdivision:

 Land located within the 100-year Floodplain may be used for the following purposes:
 
i.	Agriculture
ii.	Open Space.
iii.	Wildlife Habitat.
iv.	Parkland.
v.	Recreation.
 
Any proposed Lot that includes land within the 100-year Floodplain must contain a designated building site outside of the 100-year Floodplain, within which all new development activity (erection or placement of structures, placement of fill, topographic reconfiguration, etc.) on that Lot shall take place.  
 
All structures built on such lots shall be designed and constructed so the lowest-floor elevation within the structure is at least two feet above the 100-year flood elevation. 
The required lowest-floor elevation for each building site shall be recorded on the plat or other applicable development document (final site plan, Covenants, etc.).
 
Subdivider shall demonstrate that safe access to the designated building site must be possible during the 100-year Flood.
 
Subdivisions should be designed to avoid placing Subdivision-related infrastructure (roads, bridges, utilities, etc.) within the boundaries of the 100-year Floodplain. Infrastructure that must be located in the 100-year Floodplain shall not adversely affect public health and safety or increase Flood hazards.
 
Bridges constructed inside a Subdivision shall be designed so the lowest horizontal chord of the bridge is at least two-feet above the Base Flood elevation.




Flood Study Waiver Process 
 Burden of proof on applicant: 

The waiver request shall include substantial documentation sufficient to 
demonstrate that the proposed Subdivision is safe from flood hazards; 
and shall address the criteria described below in Section 10.F.2.  Such 
documentation may include, but is not limited to, ground elevations, 
hydrologic information for the subject Watercourse, historical Flood 
information, descriptions or mapping of local drainage patterns, other 
similar information. 

 Governing body must determine subdivision is 
reasonably safe from flood hazards, and won’t 
exacerbate flood hazards. 

 Must also consider adequacy of mitigation 

Presenter
Presentation Notes
Can request a waiver – administrative relief

Criteria for Waiver:  In reaching a decision on whether or not to grant a waiver, the Commission shall consider the following criteria:
 
Whether the Subdivider provided substantial documentation, as described in Section 10.F.1(c) above, to show that the proposed Subdivision is safe from Flood hazards;
 
Whether the Subdivider is proposing adequate mitigation to assure that Flood hazards are not significantly increased as a result of the proposed Subdivision;
 
If the property is already developed, whether sufficient land-use controls exist to assure that any redevelopment of the property will be safe from Flood hazards




Past Flood Study Threshold 
 If any portion of a proposed subdivision is within 

2,000 horizontal feet and less than 20 vertical feet of a 
watercourse draining an area of 5 square miles or 
more. 





Current Flood Study Thresholds 
 A flood study is required when any infrastructure 

(roads, bridges, utilities, etc.) or developable portion 
of a lot is within: 
 2,000 horizontal feet and less than 20 vertical feet above 

the Ordinary High Water Mark of a Watercourse 
draining 20 square miles, or 

 1,000 horizontal feet and less than 10 vertical feet above 
the Ordinary High Water Mark of a Watercourse 
draining an area between 10 and 20 square miles.  



Calculate Watercourse Drainage Area 
 http://water.usgs.gov/osw/streamstats/ 

 

http://water.usgs.gov/osw/streamstats/


Watercourse Mitigation 
Setbacks 
300 foot setback from ordinary high 

water mark of East and West 
Gallatin, Madison, Jefferson and 
Missouri Rivers. 
150 foot setback from ordinary high 

water mark of all other watercourses. 



Watercourse Mitigation 
 Watercourse Mitigation Plan 
 Plan is expected to provide equivalent or greater 

protection than setback. 
 Plan includes provisions for implementation 

and enforcement of protective measures. 
 Implementation of plan will not adversely 

impact flood and erosion risks  of subject 
property and upstream/downstream properties. 











Some Challenges 
 Zone A – when do we require applicants to develop a 

BFE 
 Enforcement concerning floodplains that are 

established via subdivision review but are not 
recognized by FEMA 

 Floodplains that are delineated on subdivision plats 
but are affected by FEMA map changes 

 Others . . .  
 

 



Questions? 
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