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1 On February 15, 2012, the Court held a bearing on Plaintiffs~ motion for 

2 'a preliminary injunction. Plaintiff Montana for the Responsible School Trust was 
, . 

3 represented by Roy Andes, and Plaintiff-Intervenor Montana Board of Regents of 

4 Higher Education was represented by Brian K. Gallik. Defendant State of Montana 

5 was represellted by Tommy H. Butler ~ Candice F. West, and Defendant~Jnt~l'Venor 

6 Montana State Leaseholders Association was rcp~sented by Peter O. Scott. At the 

7 hearing) the Court received testimony from witnesses and received affidavits. In , 

a addition, after conclusion of the hearing, the State Leaseholders Association submitted 

9 a brief and· affidavit. 

10 BACKGROUND 

11 The issue in this case is whether the Court should issue a preliminary 

12 injWlction against Senate BiI1409 (SB 409) from the 2011 Montana Legislature, SB 

13 409 has found its way into Sections 77-1-208 and 77 .. 2-318, MeA; The Montana State 

14 Land Board has adopted rules to implement SB 409. and the Montana Department of 

15 Natural Resources (DNRC), absent this Court)s intervention. will begin to apply those 

16 rules. The Court notes that the passage ofSB 409 was opposed by DNRC's director. 

17 Mazy Sexton. In addition~ the GOVt?mor refused to sign SB 409. 

18 This case involves approximately 800 lease sites on school trust land 

19 located primarily in northwest Montana.. GenerallYt these lease sites are used,for 

:2 0 cabins or second homes. On March 21, 2011, before the Senate Natural Resources 

21 Committee, Director Sexton testified about SB 409. (PI. IS ex. 9.) In her testimony, 

22 Sexton found that SB 409 would not a~hieve full market value on the trust lands. 

2:3 Sexton also indicated that she felt that the Montana Supreme Court had prohibited any 

24 lease rate: for school trust lands receiving less than 3.S percent of the appra.ised value of 

25 the property. 
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1 The Court has received the fisCal note prepared for implementation of SB 

:2 409 for the 2013 biennium. (pI. IS Ex. 3.) In that fis'cal note, it is estimated that 

3 implementation of SB 409 will reduce, the school trust income as follows; FY,2013. 

4 less $1.724.427; FY 2014. less $1,76S~607; and FY 2015. less $1,809,462 .. (rd. at 2.) 

5 The Court has alSo had reference to what has been called tho Duffield 

6 Report. (pI:'9 Ex. 4.) This study was prepared by Biocconomics of Mis sou Itt. 

? Montana. on September 16, 2011. The Duffield Report suggests! 

8 

9 

10 

11 

1. Analysis of oabinsite transfer data for the ferlod from 2003 
through August 2011 suggests that many lease sales stil result in positive 
leasehold value to the seller. This indicates that the full market rental 
rate is above the contract rental ra.te. In the most recent years' data 
(2010-2011), the implied full market lease rate from the transfer is in the 
rate of S% to 7%. 

3. Past and current examples of recreational lot leases by state 
l2 trusts, the federal govemm.ent, and corporations and utilities support tqe 

conclusion that market lease rates arc generally above 5%. 
13 

14 (Id. at 18.) The study further suggests that SB 409 has the potential to lower both 

15 current trust revenues 'and the rate at which the revenues grow in the future. (Id. at 19.) 

16 The Court heard from Sheila Steams, the Commissioner of Higher 

17 Education for the State of Montana. Dr. Steams testified that five Montana university 

18 campuses are beneficiaries of the procee~8 of leased state tnist land. These proceeds 

19 are pledged to various bonded building projects on the university campuses. Dr . 

.2 0 Steams opined that if SB 409 were implemented, students would have pay higher fees 

21 due to the loss of income to the school trust fund from implementation o~SB 409. 

22 The CO\U1 has alsO' reoeived the affidavit of Alan Nicholson. who bas 

2 3 exten~ive experience in commercial and residential real estate rentals. Nicholson 

2 <1 opines that if sa 409 were enacted, there is no reasonable prospect of the State 

25 receiving full market rental value for its land. Nicholson points to three issues that he 
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1 has with SB 409. First, SB 409 would allow the lessee to terminate the lease without 

2 any penalty or consideration. ~cofding to Nicholson, this is not a prud~nt 1f?ing for a 

3 lessor to dOt and SB 409 gives no matching 'right to the LeSsor. Nicholson further 

4 states that SB 409 allows a lessee to "time the market.·' ThusJ the lessee can pick the 

5 time to end his lease on a' ~own-markct time. In times of recession~ this wouid mea~ 

6 that fewer bids would be received. and any bids that would be received would be 

7 depressed. However, the inoumbent lessee could then lock in a new fifteen~ycar lease 

B term at recession rates. Nicholson suggests that SB 409 inappropriately gives no 

9 similar right to the lessor. Finally, Nicholson is concerned about SB 409'8 requirement 

10 that any successful bidder has to buy the improvements made by ·the incumbent lessee. 

11 'These values are not set at the time of bidding and could have a depressing effect on 

12 bidding. According to Nicbolson, in the nonnal scenario of llleaseJ improvements 

13 revert to the lessor. Nicholson states that this provision in SB 409 mak~ the existing 

14 lessee more likely to win in a bidding contest. (Nicholson Aif., at 2,3.) 

15 STANDARD OF REVIEW 
. 

16 An injunction is an order of the court requiring a party to refrain from a 

l? particular act. Section 27·19-101~ MeA. A preliminary injunction restrains ~ party 

18 pending trial on the merits and is issued after notice and a hearing. BLACK'S ~~w 

19 DICTIONARY 800 (8M ed. 1999). The district court is vested with the discretion to 

20 determine whether a preliminary injunction should issue, and this deoision will not be 

21 overturned ex.cept in instances of manifest abuse, Sweet Grass Farms, Ltd. v. Bd of 

22 County Comm'rss 2000 MT 147,,20,300 Mont. 66,2 P.3d 825; Parler v. K & S 

23 P'ghip, 192 Mont. 175. 181,627 P.2d 836,839 (1981). 

24 The Montana Code provides for the issuance of a preliminary iI,ljunction 

25 ,in the following cases: 
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1 

2 

3 

4 

5 

7 

8 

9 

10 

(1) when it appears that the applicant is entitled to the relief " 
demanded and the relief or any part of the relief consists in restraining 
the commission or continuance of the act complained o~ eithct for a 
limited "eeriod or perpetually; , 

(2) when It appears that the commission or continuance of some 
act during 'the litiganon would produce a great or irreparable injury to the 
applicant; 

. (3) when it appears during the litigation that the adverse party is 
domg or threatons or IS about to, do or is procuring' or suffering to be 
done some act in violation of the applicant's rights, respecting the subject 
of the action, and tending to render the judgment ineffectual; , 

(4) when it appears that the adverse party~ during the pendency of 
the action) threatens or is about to remove or to dispose of the adverse ' • 
party's property with intent to defraud the applicant, an injunction order 
may bo granted to restrain the removal or dIsposition; 

(5) when it appears that the applicant has applied for an order 
under the provisions of 40-4-121 or an order of protection under Title 40, 
chapter 15. 

11 Section 27-19~2011 MeA. 

12 The Montana. Supreme Court determined that the "subsections of this 

13 statute are disjunctive, 'meaning that findings that satisfy ant' subsection are, 

14 sufficient.' Consequently, only one sUbsection need be met for an injunction to issuo. ~l 

15 Sweet ,Gross Farms,'J 27 (citations omitted) (quotingStarkv. Borner, 226 Mont. 356, 

16 359-60,735 P.2d 314,317 (1987)). '~An applicant for a preliminary injunction must 

1 7 es~blisb a prima facie case or show that it is at least doubtful whether or not he will 

18 sutler irreparable injury before his rights can be fully litigated," Id.~ 1128 (quoting 

19 Porter, at 181a 627 P.2d at 839. '~In deciding whether an applicant has established a 

20 prima facie case, a court should detemline whether a. sufficient case has been made out 

:z 1 to wammt the preservation of the property Or rights in status quo until trial. without 

22 expressing a final opinion as to such rights.?' Id. U'Status quo' has been defmed 83 

23 'the last actual] peaceable, noncontested condition which preceded the pending 

24 controversy. HI Id. (quoting PO"f~r, at un. 627 P.ld at 839). 

:as DISCUSSION 
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1 The starting p~in~ for our analysis must be the case of Montanans for !he 

2 Responsible Use a/the School Trustv. State, 1999 MT 263,296 Mont. 402) 989 P.2d 

3 800 (Mantrust). In Montruat, the Montana Supreme. Co\.Ut noted: 

4 

5 

6 

7 

B 

9 

10 

11 

The State of Montana is a trustee of those lands (herMel:, the 
school trust lands). Further, "The state board ofland commissioners, as 
th7 i~strun1enta1ity created to administer that f.r!lst, is boundj·upon 
pnnclples that are elementary, to so administer it as to secure the largest 
measure of legitimate advantage to the beneficiary of it." The State 
Board of Land Commissioners (hereafter, the Board) Uowes a higher duty 
to the public ~ does an ordinary businessman," Finally, Montana's 
Constitutional provisions are "limitations on the power of disposal by the 
legislature.n One limitation on the legislature's power of disposal is the 
trust's requirement that full market value be obtained for trust lands. Soe 
Section 11 of the Enabling Act (as amended by theAet of May 7. 1932, 
ch, 172,47 Stat. ISO (1932) (providing that 'ilone of such lands .. , 
shall ever be disposed of ... unless. the full. market value of the estate or 
interest disposed of, to be ascertained in such manner as may be provided 
bylaw. has boon paid Of safely secured to the State'"). .' 

12 Montrust, 1 14 (other citations. omitted). The court also noted the impact of Article X, 

13 section ll~ ofth" Montana Constitution, which provides: 

l4 

15 

16 

17 

18 

19 

20 

2l 

Public land trust, dispositioD. (1) All lands. of the state that have 
been or may be granted by congress, or acquired by gift or grant or . 
devise from any person or corporation, shall be pu.blic lands of the state. 
They shall be held in trust for the peoJlle, to be disposed of as hereafter 
provided~ for the respective pUlposes for which they have been or may. be 
granted, donated or devised. 

(2) No such land or any estate or interest therein shall ever be 
disposed of except in pllr~UB.nce of general laws providing for such 
disposition, or until the full market value of the estate or interest 
disposed of, to be ascertained in such manner as may be provided by law, 
has been paid or safely secured to the state. 

(3) No land which the state holds by grant nom the United States 
which prescribos the manner of disposal and minimum price shall be 
disposed of except in the manner and for at least the price prescribed 
without the consent of the United States. . 

22 The supreme court found that DNRC's policy of charging a rental rate of 

23 3.5 percent of the appraised value was significantly below a fair market renta~ rate and 

24 ~us was unconstitutional. In additiou7 the court noted that the trust requires that the . 

25 State ofMonttula obtain full ma.rl~ct value fOf c~bin site rentals. Montnat~' 32. The 
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1 COurt also noted that a sta.tutory. requirement holding that' a new lease would not issue 

2 'until the new lessee shows that the old lessee has been paid the v.alue of his 

j improvements was unconstitUtional on its face. Montrust, ~ 58. 

4 Clearly, the State of Montana is obligated to obtain full fair market valu~ 

5 for these loased properties. Although there is some evidence to the contraty, the 

6 overwhelming weight of the evi~ence) cited above, shows that sa 409 will not result in 

7 the State obtaining full market value for its leased school trust lands. 

B The Court is cognizant of County a/Skamanta v. State, 685 P:2d 576 

9' (Wash. 1984). That case was cited approvingly by the Montana Supreme Court in 

10 Dep 't o/State Lands v. Pettibone~ 216 Mont. 361,702 F.2d 948 (1985). In Skamania, 

11 the Washin~on court was dealing with legislation that allowed lumber companies to 

12 modify or default thcii- contract obligations to purchase timber front state lands. The 

13 court noted that the land in question was held by the state in trust for various -

14 beneficiaries. The Washington Supreme Court imposed a duty of undivided loyalty on 

15 a trustee. In other words, the trustee must act with undivided loyalty to the trust ' 

16 beneficiaty to the exclusion of all other interests and must see full'value for the assets. 

17 ,Skamania, at 580. 

18 Here, the evidence would seem to show that SB 409 was enacted with as 

151 much an eye towards helping'lease holders as in getting full value for the stat~ land. 

20 This ig not acting with undivided loyalty towards the beneficiaries of the trust. 

21 Further. a trustee has a dUty to act prudently. Skamania, at,S82. This 

:;!:;! ·l't;quirQtl (llc"(.t'Ul:tee tOlIlal1agci tlt&S"ttESscts pruclcntl:r, using l"QIlDenl1hle diligence in 

23 pursuant contract claims. The Skamania court noted that legislation enacted by the 

24 Washington legislature released valuable contract rights held by the state to allow 

2 5 timber compL'Lnic~ to abandon their contracts. 1d. 

ORDER ON MOTION FOR PREJ..lMINAllY INJUNcrXON - Page 1 
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1 Applying these same principals to SB 409, we fipd scverai apparent 

2 violationS of a trustee's duty. First, SB 409 requires that a successful lessee buy an 

3 incumbent lessee's improvements. Until tho parties have arrived at a purchas,o. price. 
, , 

4 the incumbent lessee can stay on the property and pay the old rent. See SB 4g9 at § 

5 3 (4)(b)(i). Such a scenario wa,.s declared unconstitutional by Montrust. Montrust., 58, 

6 Further, SB 409 suggests that'in the absence of any eompetitive bid, a 

7 lease must be based at least on 2 percent of the appraised value of the land. The 

8 Duffield Report sugg~sts that this 2 percent rate is well below market value. (PI. 's Ex. 

9 4.~ at60.) Montrust seems to suggest that anything 3.5 percent and ~elow is not 

10 receiving fair market value. 

11 SB 409 also allows a lessee to merely abandon a lease anytime during the 
, . 

12 term of the lease with no consequence. This certainly would seem to breach the 

13 trustce's obligation to act prudently towar~s trust assets. 

14 Further, SB 409 allows an in~umbent lessee, at any time during the lease. 

15 to surrender the lease and offer it for competitive bidding. This allows the lessee to 

16 time the rebidding of his lease during a recession which could result in a new 1 S .. year 

l7 lC!lse based upon recession prices. While such a procedure may be good for the 

18 leaseholders, it appears to violate the trustee's obligation to act with th~ duty of 

19 undivided loyalty towards the beneficiaries of the trust. 

20 The above recitation shows a number of very troubling problems with 

21 SB 409. The opponents of an injunction being issued suggest that these negative: 

2.2 impacts are speculative ~d may not occur in the future. However, as noted abovet B. 

23 preliminary injunctiOJl is to preserve the status quo. Right now, the status quo is a 

24 scenario that does not have SB 409 in operation and effect on these leases. In addition, 

2 S the:: Court could go so fat' as to say the 2 percent of B;Ppraised value mi~um lease 
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1 suggested by SB 409 is, On the basis of the overwhelming evidence presented to this 

2 Court) nowhere near the fair market value of these leases. Further, if the COurt allows 

3 SB 409 'and its newly drafted regulations to go into effect, the trust may be subject to 

4 newly negotiated 1 S-year Jease contracts that would go into effect abse:nt a prelimmruy 

5 injunction. Clearly, the equities in this case lie in favor of the trust beneficiaries - the 

6 students of Montana. 

7 ORDER 

8 Based on the above, this Court hereby ORDBRS~ ADJUDQES. AND 

9 DECREES that a preUminal'y injunction shall go into immediate operation against ' 

10 S~atc Bi1l409 of the 2011 Montana Legislature. Pursuant to this preliminary 

11 injunctio~ no officer, agent, or employee of the State of Montana shall undertake any' 

12 act to implement or effectuate any of the terms of Senate Bill 409. In addition, no ,rule 

13 or regulation adopted to implement Senate Bill 409 adopted by either the Montana 

14 State Land Board or the Deparhnont of Natural Resources and Conservation shall go 

15 into any force or effect pending the duration of this preliminary injunction. 

16 , This preliminazy injunction ~h811 remain in full force and effect pending 

17 the final outc::ome of this case. r--

18 , DATED this ~ d~y of April 2012. ' 

19 

20 
~~ __ OCK 

21 
pes: Roy Andes 

James H. Ooet2lBrian K. Gallik 22 

23 
Tommy H. Butler " 
Peter G. ScottlMurry War hank 

24 
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