PROPOSED AGREEMENT

BETWEEN THE CONFEDERATED SALISH AND KOOTENAI TRIBES
OF THE FLATHEAD NATION,

THE UNITED STATES,
ACTING THROUGH THE BUREAU OF INDIAN AFFAIRS
OF THE UNITED STATES DEPARTMENT OF/TuEﬁVT\§RrOR,
AND THE FLATHEAD JOINT BOARD’OF coNTROL\

OF THE FLATHEAD, MISSION AND JOCKG&ALLEW‘RRIGATIGN
DISTRICTS. N ¢

\_ \//>

/// T
]anuarv 17,2013 /

G\ NN

Negouators for the Confeder&%ed Saizsh aﬁd Kootenal Thbes (CSKT) the Flathead Joint Board
of Control (FIBC), and the Umted Stalcs have developed a proposed Flathead Indian [mgation
Project Water Use Agm\emem for coj tomxdera\fzon by the orgamizations they represent The FIBC
Board will conduct a voie by ns membersh@ on the proposed agreement  FIBC mectings arc
scheduled on Monday, %ebmary 4" ar lhe Arlee Cammumty Center at | pm and the Saint
Ignatius Sentor: Cenzer at 61 pm and onT ucsday February 5™ in Hot Springs at the Lone Pine
Hall at | pm and’ \1\;: Rﬁnan a6 pm \(jfia/u’on to be determined)

infonnatmn%n the%egggand the election and copies of the proposed agreement are available
at the F.IBC ofﬁcc 406-745 2090 7and the following websites
Montana: hittp 7/www dnrc 1 pov/rwrec/Compacts/CSK [ /Default asp and

CSKT: hup “lwww skt orgglrfn,rd watgrnegotiations htm
o

For more information.contact Jon Metropoulos, attorney for the Flathcad Joint Board of Control
at (406) 442-0285 or Scth Makepeace, Confederated S8alish and Kootena1 Tribes at (406) 675-
2700 ext 6255

e —
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I PREAMBLE

I'HIS AGREEMENT 15 entered into pursuant to the Treaty of Hellgate, July 16, 1855 12
Stat 975 (1859), numerous Federal enactments relating to the Flathead Indian Reservation and
the Flathead Indian Imgation Project located there, including but not limited to the Act of Apnl
23, 1904, Public Law 58-159 33 Stat 302 (1904) (the 1904 Act), the Act of May 29 1908,
Public Law 60-156, 35 Stat 444 (1908) (the 1908 Act), the Act of Mayml{) “‘1926 44 Stat 433,
464 (1926}, the Act of May 25, 1948, Public Law 80-554, 62 Stat 269 (1948) (the 1948 Act).
Thtde 85, Chapter 7, Parts 1 through 22, Mont Code Ann (201 i) and Artucle Vi‘Sectmn Hc)of
the Constitution of the Confederated Sahlish and Kootena: Tnhes of the I"lmhead Namm which
was approved by the Secretary of the Intenior on October 28 xl§35 Thls*Agrcemem mcludes
Appendices A, B, and C, which are incorporated by raferenca as mtegrai to th:s waterzuse
Agreement The nghts of all paruies to this Agreement’a are bub}act to'the ]imltﬁil%ﬁﬁ ofslatutorv

regulatory, or other legal obligations of the parties ‘ \\MWW% \\ \y

Il PARTIES \/{/\ M:;\)\

IHIS AGREEMENT 15 cnier;i\ﬁltg by'and bemeeﬁ the CONFEDERATED SALISH

AND KOOTENAI TR!BES OF ?HE F LA'! HE:AD NAT]OTN {CSKT), inits own nght and on

behalf of 1ts enrolled membersh:;), the W!’?ED STATES OF AMERICA for riself and 1n 1ts

capacity as trustee for lhe Confedera:cd Salssh and Kootenai Tribes, allottees and CSKT Tribal
members, acting thraugh t,hc Secretry of the, Department of Intenior (Department). and THE

FLATHEAD JOINT BOARD OF CO'\ITROI\}(F}QC) of the Flathecad Mission, and Jocko

Valley lmgaiis:m Districts (cc&l!ectwely the Parties})

\} . \J/
L _//;Eﬁi:os‘lz OF THE-AGREEMENT
))

1 Thzs%gxeemem 1s entered mto as a component of the settlement of the nghts to use water
for the FIIP and for Instream Flows as portions of the comprehensive settlement of the
water ﬁghtg‘ cEasms of the CSKT of the Flathead Reservauon reflected in the Compact
This Agreemcm and the Compact to which 1t 15 an Appendix also settle the nights of
irrigators served by the FIIP and represented by the FIBC to recetve irrigation water from
the Project

2 The terms of settlement of the CSK'T water rights and that poruon of the Federal reserved
water nights of the United States pertaining to the Flathead Indian Reservation are
contained m a Water Rights Compact entered into between the United States, the State of
Montana. acting through the Montana Reserved Water Rights Compact Commussion, and
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the CSKT T'he Compact will become effective upon ratification by Montana, the Umited
States, and the CSKT This Agreement will be appended to the Compact

3 This Agreement and the Compact specify the terms under which the United States and
the FJBC agree to withdraw and cease prosecution or defense of all claams to water
whether arising under Federal or Siate law, held 1n their names and filed 1in the Montana
General Stream Adjudication, and whatever permits and other rnghts to the use of water
recognized under State law that are held 1n their names for use on lands served by the
FIIP  In exchange for withdrawal of all such water rights and claims, the CSKT commut
to the use for imgation and Incidental Purposes of the water night identified 1n Article
IIT1 C 1 a of the Compact (1dentified as the FI1P right) to b dellvered by the Projcct
Operator pursuant to the terms and limitations of this Agreement 1ncludmg the
Appendices SN )

PP / / SN \I\\

4 As set forth in the Compact, the water the CSKT\shall make ayallable to\eerve the FIIP
under this Agreement 1s a portion of the CSKT Federal reserved water nght recognized 1n
the Compact with a priority date of July 16, 1855

e N \ / 4

5 All Paruies enter into this Agreement fully mfon'ned of lhelr\le\gal nghls and the strengths
and weaknesses of their positions for the purpose of aulhonz:ng and supporting the use
and management of a portion of the CSKT Federal reserved water n ght on the lands
served by the FIIP within the exteror-boundanes of the Mathead Indian Reservation,
whether or not those walers/are dwértcd outside lhc\Reservauon boundarics

~

\. =, l| \\__'// /
YRR RNYD. N
IV EXPLANATORY REQIJ‘ALS<
\ \ \\\
\ \ \\ \\

T

WH FRl;AS the\CSI(T have lived'on th€ lands compnising the Flathead Indian
Reservation (R\eservahon) since time lmmemorlal and expect to continue to do so using
sustainable resource- based economles /

RN N

AN ( N

W\HEREAS pursuant to the Treaty of Hellgate. entered 1nto on July 16, 1855 the United
States entcrcd nto a permanent settlement with the Confederated Tribes of the Flathead,
Koolenay and Upper Pend d’Oreilles Indians for relinquishment of certain lands. reserving to
the CSKT a permanent tribal homeland dedicated to the exclusive use and benefit of said
confederated tnbes as an Indian reservation, and acknowledging the CSKT dependence upon the
government of the “Uninted States,

WHEREAS, the CSKT possess hunting and fishing rnights in the waters of the
Reservation that have associated aboriginal water nghts for Instrcam Flows necessary to sustain
the fisheries at a protected level,

WHEREAS, pursuant to the 1904 Act, Congress authorized and directed the allotment of
land within the Flathead Reservation to persons with tribal nghts on the Reservation, and
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directed the opening for homestead purposes of the remaining unallotted lands, with certain
limitations and exceptions,

WHEREAS pursuant to the 1908 Act Congress authorized the Secretary to construct the
Flathead Indran Irngation Project (FIIP) to deliver irngation water to smgable lands on the
Reservation

WHEREAS the FIIP was built 1n such a manner as to intercept numerous natural
streams, wetlands, ponds and lakes on the Reservation and to impact the natural hydrology of
those bodies through diversion, artificial carriage and storage, mexmcably mitertwiuung the FIIP
with water bodies on the Reservation \\

WHEREAS, the FLIP serves lands owned by the Unzzgd Slmc\s;\lhc\CSK'i‘ e?tm&cd
members of the CSKT, allottees the State of Montana, and nﬁn»tnbal mem\bers, the' awners of
which are represented by the Parties to this Agreem(gnt,\ \\ \/ \ J

WHEREAS, the State of Montana Water Court 15 mnducung a general stream
adjudication which encompasses water nights on thg\ Rescrvanon«mciudmg ‘those related to the

FIIP, N -
RN N

WHEREAS, the State of Momana has _provided a process fo& the equitable division and
apportionment of waters between {l}c Stale\and its people and Indian tribes and the Federal
government claiming reserved water nghts through negot;atz(}:z

i ‘\ \\\_W,/ 1

WHEREAS, the Unuted States and ti*le FIBC have asserted claims to irrigation water
distnbuted by the FItP, ~ \

ok \\

WH&REAS‘,there,\are sigmificant legal disputes among the Parties as to essentially all the
water dehvered and affected by the FIIP and every charactenstic of water nghts, including but
not himuted to"their engtencexogy\p\ershlp pn(mty dates and quantuty,

S \\\/ L\\

WFHEREAS\ the FlIP.remains a Federal Indian Irmigation Project, and title to T'HP nghts-

of-way.and real pmperty rema;n with the United States
J

WH‘&KEAS the CSKT FIBC, and the United States differ in their views on operation
and mamtenancc of the FIIP, mcluding mamtenance of appropnate Instream ['lows, reservoir
levels and qazanuises of diversions for imgation water deliveries

WHEREAS the uncertain outcome of hitigation as well as the cost in ime, money and
social disruption inherent 1n adjudicating those legal disputes and implementing the results has
msptred the Parties 10 compromuse therr legal claims and defenses and enter into this Agreement,

WHEREAS. the Parties have reached an accord on the exercise and management of the
water nghts for Instream Flow and for use on the FIIP recognized n the Water Rights Compact
{Compact) among the CSKT. the Siate of Montana and the Umted States made pursuant to

e e
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Mont Code Ann 4§ 85-2-702 and 703 setthing the reserved and aboriginal water nghts of the
CSKT and the United States

WHEREAS, that accord 1s contained in this Agreement,

WIIEREAS, this Agreement 1s a binding condition on and covenant controlling the
excrcise of a portion of the Tribes’ water nghts and the operation of the FIIP and will be
appended to the Compact,

NOW THEREFORE, 1n consideration of the mutual covenants hereln comamed the

Parties hereto agree as follows \
\\ \
\% DEFINITIONS
\/ ) \\/ /

These definitions are integral to this Agreement and must be applled and construed by the
Parties, and any reviewing authonty, in accordance w1lh their substa}lce “ ’
7 e \\\\ - - \\\ ™~
“Adaptive Management” means a structured, Iterative process of opllmal decision making
in the face of uncertainty, with an_aim to rt\:ducmg unc\ertamly over time via system
monitoring  In this way, dEClSlorl makmg aims (o snmultaneously maximize multiple
resource objectives and, elth(er passwely\or actlvely, accrues information needed o 1mprove
future management - \\\ ! /
7 P - \/ T
“Compact” means the negotlated water., rlghts setttement entered into by the CSKT the State
of Montana, and the Umted States fore\ver setthng the CSKT abonginal and reserved water
rights as provndcd for by Federal Iawr (thc McCarran Amendment 43 USC § 666 (2012)) and
Montana law (Mont. Code Ann §§ 852-701-703 (2011))

“Confedcrated Sallsh and Kootena Trlbes or “CSKT"” or “Tribes means the federally-

reéogm?ed Indian Thbe re51dmg on the Flathead Indian Reservation

\\\ \\ ~2
“Conpera;we Management FEntity” or “CME” means the management entity for the T'TIP
pursuant to the Iransfer Agreement between the United States Department of the Interior the

CSK T and- thc FIBC dated Apnil 7, 2010

“Farm Turnout Allowance” or “FTA” means the legally enforceable volume of water
identified in Appendix A4 for irmgation and Incidental Purposes the Project Operator must
deliver to farm turnouts through diversion and pumping as appropnate. each Irmgation
Season on a just and equitable basis during wet, normal, and dry years in the amounts
indicated 1n Appendix A4 and consistent with the order of distnbution found 1n Section 22
The legal status and nature of this right remains controlled by Siate and Federal law and this
Agreement and related documents do not alter that status or nature 1n any way The
deliverable maximum FTA for all imgable acres served by the FIIP may reach but may not

e ——
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exceed the volumes specified in Appendix A4, except 1in accordance with other provisions of
this Agreement

“Flathead Joint Board of Control” or “FJBC” mcans the Flathead Joint Board of Controi
of the Flathead, Mission. and Jocko Valley Imgation Districts, a local government under
Montana law

“Flathead Indian Irmgation Project” or “FIIP” means the imgation project that was
developed by the United States to serve irngable lands within the Flathead Reservation
pursuant to the Flathcad Allotment Act of 1904 and amendmenls thereto The FIIP 15 owned
by the United States and managed by the Project Operator pursuanl to the Transfer
Agreement
\
“FHP Manager” means the person or team of persons hlred by the Pl‘O_]ECl Operator to
operate and manage the FIIP in accordance with its dlrecuon this’and othér apphcable
agreements, and applicable law including the Compact N
“FIIP Service Area” means the areal extent of 1mgated lands lhat are s'c/;\\r)cd from the
existing network of delivery systems (canals and laterals) of the\ FIIP
\
“FIIP Water Use Right” means, for pu}'poscs of ths\Agreemenl that portion of the water
right set {forth in Article I11 C/ 12 of the Co\mpact (ldcnuﬁed as the FIIP right) that s
dedicated to use by the FIIP pursuam to the terms of lhlS Agreemem The maximum
dehiverable amount of water under the FllP Wat}.‘r Use nght 1s defined as the FTA for all
irmgable acres served by Lhc I lIP and may reach but may not exceed | 4 acre-feet per acre
per year, provided however thal addlUOIldl water may be delivered up to a total of 2 0 acre-
feet per acre pursuanl\lo the prov151ons of the Measured Water Use Allowance descnbed 1n
Scction 25 ,See Appendlx A4 for more detalls onthe FI1A
o AN
“lncldental Purpose(s)” means water delivered through or diverted from FIIP facihities for
purposes incidental'to lrrlgallon, mcludlng but not limited to Rehabilhitation and Betterment.
a{l\d\?\m and gmden purpodses allowed by the FIIP through water service agreement
“lnst;\eam Flow ;eans the CSK T water nght recogmized 1in Article il C 1 d 11 (the FIIP
Nodes) of the Compacl that 1s allocated here in this Agreement to stream flows reserved for
fish and wnidllfe purposes, with a ime immemonal prionty date

N\

SN
“Irngation Districts™ means the Flathead Imgation Distnct, the Mission [rngation District,
and the Jocko Valley Imgation Distnict each a local government under Montana law
required to be organized and to represent all fec land owners whose land 1s served by the
FIIP

“iIrngation Season™ mcans the period 1in which the FIIP actively delivers imigation walter
1e the period between April 15 and September 15 of each year, however, the period can be
extended to October 15 at the discretion of the Project Operator
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“Measured Water Use Allowance” or “MWUA™ means an allocation of water that may be
delivered to farm turnouts that 1s greater than the maximum Farm Turnout Allowance The
Measured Water Use Allowance 1s intended 1o address variability 1n the FIIP imgation
distnbution works and so1l and climate variability that exists across the acres that are served
by the FIIP The conditions on the usc of this allowance are defined in Section 25 The legal
status and nature of this right 1s coincident with that of the Farm Tumout Allowance in this
Agreement

“Mmimum Enforceable Instream Flow” or “MEF” means the schedule of monthly
streamflow values that are mimimum or floor-lcvel enforceable values of the Instrcam Flows
and that are found 1in Appendix Al The MEF values shall ber mel unless Natural Ilow falls
below the MEF values, in which case the MEF values shall equal the Natural Flow There
shall be incremental, or stepped, increases in the MEF values as Operauonal lmprovements
and Rehabilitation and Betterment are implemented by. the Projcct Operator The MEF
values shall be fully met once the deferral perod cnlg:rla\outlmed n Artlcles XV, XVl and
XVI! of this Agreement are achieved The MEF’S are an exercnse {of the pomon of the
CSKT s Tnibal Water Rights for Instream Flows set forth in Article 111 C 1 d 11'of the

NS
Compact and have a time immemonal pnonly dale T~ N

;oo ~
\ \ R
“Minimum Reservoir Pool Elevations” means mmlmum elevations for reservorir levels

that are identified in Appendix A of this  Agreement Cand that shall be effective as of the date
the ratification of the Compacl by the Montana Leglslatur\e Becomes effective under State

i

law \ \\ \\4/9/:

“Natural Flow” means Lhe rate of\water movcment past a specified point on a natural stream
from a drainage arca for which thcre hav\e been no eflccts caused by stream diversion,
storage import, cxport return ﬂow or change 1n consumpuve use caused by man-controlled
modification to land use \
L \ \\\ \

“Net Pow er Revenue means the rcvcnuc derived by the Umited States, after the deduction
of operallon an\d maintenance expenses and the establishment of appropriate reserves, from
the dlslnbullon and\s\‘»alc of power by the power system (now known as Mission Valley
Power) as dlrecled by the 1948>Act

AN r

NN/

“Operational Improvement” means improved management of FIIP facilities, including the
incorporation of measurement of on-farm deliveries, implementation of water management
accounting, managemenl of stockwater delivenies improved adherence to Instream Flows,
dedicated efforts to reduce flows in FIIP wastc ways, enhanced efficiencies, and upgraded
measurement and management

“Project Operator” means that entity with the legal authonty and responsibility to operate
the FIIP, 1e the CME, a joint CSKT and FJBC entity

“Reallocated Water’ means that portion of any given River Diversion Allowance that
becomes unnecessary to deliver the FTA and any applicable MWUA 10 the lands served by
the FIIP after the completion of Operational Improvements and Rehabihtation and

e ——————— —
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Betterment Reallocated Water shall be dedicated first 10 meet the CSKT Mimimum
Enforceable Instream Flows and Target Instream Flows, and afler those are fulfilled. shall be
spht equally between the CSKT Instream Flows and smmigation purposes

*Rehabilitation and Betterment” means the process by which the FIIP infrastructure
undergoes major reparr, replacement upgrade and technological improvement of major
structures, as referenced in Appendix C, and any project that has significant design and cost
considerations that are subsequently agreed to by the Parties

“River Diversion Allowance” or “RDA™ means the volume of water identified i Appendix
A neccssary 10 be diverted or pumped at the indicated pomnts of diversion fer places of use n
the areas 1dentified theren to supply the FIIP Water Use Rzghtxand which are Sﬁbjﬁ(‘.i to
Adaptive Management wdentified in Appendix B / \\ \ \
i, ‘i "\

“Secretamal Finding™ means the notice that the Secretar}” shall pubils\h 1n the Federal
Register by March 31 2020 that all of the f'ollowmg ovents h\é{*eféccurred\\(a) the Compact
has been ratified by the CSKT by the State, and by the Umited States, (b} I\;ic:;ntana has
authonzed and expended all amounts duc under the State I&gaslanon approving the Compact,
{c) the Umited Siates has appropriated zmd paid to {hc CSKT and Fl BC, all amounts then due
under the Federal legislation approving the C(}mp&ci and (d) the Montana Water Court has
approved the proposed decree attached' t0.the (’i{)mpact and @xﬁe for all appeals has

expired ey \\
e N YN T

\\
“Secretarial Water nghts” means ihﬂse mlerests n 1mganon water represented by wntten

statements of hlstonc water usg on Rgservatmn land: cofnpried and published by the United
States Department cf Imener zmder au{homy of a June 27 1912, letter of the Acting
Commissioner of !ndlan Aflarrsy C*F Hauks entitled “Feld-lrmgation, 20512-1912 16332-
1912 McG C; Private Dxlches” 16 document imgation water use that pre-existed the

/
constructon of the'Tlaihéad Indian Imgaimn Project The wrillen statements were produced
by several {hree-m%mberxeekhlmmees appointed by the Acung Commussioner of Indian
Azf:f'alrs dunng the, first: two dccades of the twentieth century  The several commuitees were
cg\)mpnsed of the Fiaiheaé Agency Supenmcndeni of the Bureau of Indian Affairs a I'mbal
represgmmwe selécted by the Tnbal Council and an Engineer for the United States
Reciam\iimn Service

“Target iastream Flows” or “TIF” means wet and normal year instream flow hydrographs
specifically idenuf' ed by wet and normat ycars in Appendix A for select points and reaches
which are desirable and achievable for Instream Flows, as determined 1n accordance with
Appendix B, and subject to change through Adaptive Management identified in Appendix B
The Target Instream Flows are an element of the CSKT’s Instream Flows and have a time
immemonal pnonty date

“Transfer Agreement™ means the agreement by which operation and management of the
Flathead Indian lrmgation Project was transferred from the United States to a Cooperative
Management Entity compnsed of the CSK I and the FJBC The Transfer Agreement s dated
Apnl 7. 2010, and 1ts full title 1s Agreement Between the United States of America

T mypaa——————
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Department of the Interior and the Confederated Salish and Kootenar Tribes of the Flathead
Nauon and The Flathead Joint Board of Control of the Flathead, Mission and Jocko Valley
Irmgation Districts, Acting Through a Cooperative Management Entity to Manage and
Operate the lathead Indian Irmgation Project

“Water Management Program” means the program to be located in the CSKT Natural
Resources Department which will be merged with the existing CSKT Water Management
Program and will become responsible for water measurement, Instream Flow monitoring and
reporting as this Agreement and the Compact are implemented

, ENTTON \/ \\
Vi DISCLAIMERS AND RETENTION OF RIGHTS \ ‘\\
. N\

Y
i\

NN SO
6 Nothing i1n this Agreement authonzes any access to pnvate property by any/Party nor
shall any provision herein be construed to aulhonze such access However nolhmg In

this Agreement shall in any way dimimish r1 f,hlS prevnously crcatcd or r/eserved under

Federal or State law N \\
/ \\ \ S~
7 Nothing in this Agreement 15 intended or shall be construcd orjargued by any Party to in

any way affect whether by, c.\pansmn contractlon hmltanon or modification, the legal
SN
authority, whether leglslatlve regulalory, or judicial, “whether based on inherent
sovereign authority or slalulc. of a) any Pany Nor does 1t 1n any way affect or limit the
legal ability or obligation of any Pany to fulﬁll 1S consututlonal statutory and
regulatory resp0n51b|htles or comply with anyjudlcml decisions Nothing 1n this
Agreement shall be mlerprelcd to’ rcqu1re the Department. the CSKT or the FIBC 1o
implement any a\lcllon which 1s not authonzed by applicable law or where sufficient funds
have not been appropnated for lhal purpose by Congress or the State of Montana
Nolhmg in this Ag,reemenl or any of the attachments thereto shall be offered for or
agamst a Party, as argumem, adJmSSIon admssion of wrongdoing, hiability, or precedent
rcgardmg any-1ssué of factor law in any mediation, arbitration, litigation, or other
\admlmstratl\ve or leEal proceeding, except that this Agreement may be used in any future
proceeding to intcrpret or'enforce the terms of this Agreement, consistent with applicable
law T he/Pames éx\f)\r/essly reserve all nghts not granted recognized, or relinquished 1n
this Agreemcnt
O\

8 Obligations requnrcd of any Party in implementing this Agreement which are subject to
approprlallons or allotment by Congress or the State of Montana shall not become
requirements unul such appropnations or allotments are made Nothing 1n this
Agreement shall be interpreted as or constitute a commitment or requirement that the
United States oblhigate or pay funds in violation of the Anti-Deficiency Act 31 USC §
1341, or other applicable law Nothing 1n this Agreement 1s intended or shall be
construed to commut a Federal official to expend funds not appropnated or allocated for
that purpose To the extent that the expenditure or advance of money or the performance
of any obligation of the Department, the FIBC. or the CSKT under this agreement 1s to be

funded by appropnation or allotment of funds by Congress or the Montana Legslature.
__________ ]
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the expenditure advance or performance shall be contingent upon the appropnation or
allotment of funds that are available for this purpose and the apportionment of such funds
by the responsible agency No breach of this Agrcement shall result and no liability shall
accrue to the United States, the FIBC, or the CSKT 1n the ¢vent such funds are neither
authorized nor appropnated

VII. MUTUAL SUPPORT, DEFENSE AND LIMITED WAIVER OF
IMMUNITY

o~

9 All Parues covenant to take all steps within ther §aw§ut aulhonty to support enactment of
all I'mbal, State and Federal legislation that may be necesqary to fully adopt mufy or

implement this Agreement : \\ ;b
ey N T, ™, i
> s

10 All Parties covenant to take all steps within 1helr auihgmy 10 support judicial approval or

other judicial action necessary to full_\, appmve ami mplemem this Agreemem

11 All Parties covenant to take all sie;:s neces,s;ary g\nd mfwhéefend ‘this Agreement from

Judicral and legislative challenge that n any way matcrlally xmpacts the ability of any
Party to fulfill its thgaucns under the Ageement or that- matenally impacts the
execution of the Agreement — N
12 Consistent with the sov crcngu mmumty of the Parzie;s the mutual defense covenant shall
apply regardless of the fom{tm and w:nue in whicha challenge s prosccuted, be 1t judicial
or legislatve, of x?temalmnal bodies or the Federal, State and Tribal governments
\ \

13 FIBC and the CSKT\&:avenmi to waive the defense of sovergign immunity i any forum
in which a chaileng,e §§} this Ag.reement may be raised for the limited purpose of
defcndmg the Agreemeni except t.hm such waivers of sovereign immunity by the CSKT

_or the HBC shall not exténd to an} action for money damages, costs or attorneys' fees

N Such‘hmltcd gwawcr of Sovereign immunity shall not include waiver for the purposes of

) cress-clmr}“ls counterclaims, or pendant or ancillary junisdiction
NN
VIl \‘;f‘TEIS\USE SUBJECT TOTHIS AGREEMENT

™,
Y
s

14 The Compact in Article [ll C 1 a recogmzes a consumptive use Tribal Water Right held
by the United States in trust for the CSKT for the water use of imgators served by the
FIIP with a prionty date of July 16 1855 It 1s the exercise of this nght 1 conjunction
with the portion of the F'ribal Water Right recognized n Article 11 C 1 d n (T1IP Nodes)
of the Compact for Instream Flows that 15 the subject of this Agreement

15 The FIIP shall serve no more than 130,000 acres with the water nght set forth in Article
[ C 1 aof the Compact

e e
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16 The Department, through the Bureau of Indian Affairs shall continue 1o be responsible
for the formal re-designation of lands to be served imgation water by the FIIP pursuant to
applicable Federal regulations for Indian Irmgation projects

17 The FIBC shall continue to have all its existing duties and powers provided by State and
I'ederal law 1ncluding but not limited to collecting annual operation and maintenance
assessments, requesting the State District Court to designate lands held 1n fee simple
status as Irrigation District lands pursuant to Mont Code Ann § 85-7-107 (2011), and to
otherwise represent the interests of fee landowners served by the F llP

18 This Agreement and the Compact to which 1t 1s an Appendlx\also settle thc nghts of
irrigators served by the FIIP and represented by the F JBC to reccw\e lrrlgatron water {rom
the Project The legal status and nature of those nghts remains comrolled by Slate and
Federal law and this Agreement and related fdocuments do ot talter lhat status, or nature 1n
any way No party to this Agreement may umlaterally changc amend “or abrogale the
water use nights contained herein and in the F1IP abstracts attached 1o lhe Compact as
Appendix 5 The use and admimistration of these water use i ghls are subject to the
provisions of the Compact and Law of Adrrumslrallon excepl that individuals whose
lands are served by the 'lIP may pelmon to remove or add lands to the FHP in
accordance with 25 CFR 171 00 through 171 00" and other applicable BIA policies and
procedures and, as appllcable Tltle 85, Chapter 7, l’art 18, Mont Code Ann

N \\\

19 The FIIP water users night to recetve 1rrgauon- waler’delwered by the Project Operator 1s
appurienant o lhe land and run?mth the land and 1§ full) transferable under applicable
law, but this does not in¢lude lhe power to sever this night from the land and there shall
be no severance of this right’ from the desngnated or re-designated lands served by the
FIIP asa rcsult oﬁtransfer saléxor exchzmge of land Nothing in this agreement detracts
from or adds lo or reduces or enhances. the legally enforceable nght of individual
|mgators undc\r the Pro;ccl to recerve irngation water Nothing in this Agreement alters,
dlmlnlshes or, enhances appllcable operating procedures concerning a FIIP imgator’s

/abllrw to transfer or n?arshal within a FIIP irngation system operator’s administrative
\a\rea 1mgauor}waler allocated to that imgator, provided however there shall be no water
markeung among FIlP irrigators
\\ \/

20 ['he FIlP Walter Use Right shall be managed by the Project Operator as authorized under
Federal, State and Tribal law, the Compact and the terms and conditions of this
Agreement

21 The Project Operator shall manage the FIIP Water Use Right for use for irrigation and
Incidental Purposes Such management shall include the use of the Flathead Pumps as
provided herein  Within the administrative areas 1dentified in Appendix A3 and pursuant
1o the terms and conditions of this Agreement the Project Operator retains the authonty
and discrction to temporanly transfer or reallocate irnigation water among or between
FIIP lands as practicable and beneficial for irngation and Incidental Purposes
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22 The Project Operator shall deliver available water 1n a given year in the following order
of priority in accordance with this Agreement and its Appendices A and B

(a) Mimimum Enforceable Instream Flows and Minimum Reservoir Pool Elevations,
admimstered at locations and reaches 1dentified in Appendix A

(b) Farm Turnout Allowances and River Diversion Allowances which vary
depending on the water year and water availability conditions as identified in

Appendix A
() Target Instream Flows admimistered at locations and reac}Es: identified 1n

Appendix A and as provided in Appendix B, R

(dy  Maximum Farm Tumout Allowance. the Ilmn of which 1\§ as specuﬁed n

Appendix A4, except n accordance wuh other\prowsmns of this Agreement and
f /—

(e) Measured Water Use Allowance for those lands where lhe allowance 1s apphicable
as defined in Section 25 If necessary, dehvery of- lhc MWUA may limit or delay
attainment of TIF at any glven Instream Flow locallon the Pro_|cct Operator shall
meet the MWUA before full attainment of the TIF ﬂows

,//:

23 As an exercise of the poruon oflhe Tnbal Water Right ;et forth in Article I C 1 e of the
Compact, the Project Ope{alor sha]l mamtam Mmlmum Reservorr Pool Elevations, as
idenufied in Appendix A The CSKT\ recogm7e that snstances will occur where reservoir
maintenance and lhe—ﬁ\ureau of lndlan Affairs “annual review of reservoir operations will
require dev1atlons’from lhe\Mmlmum Reservoir Pool Elevations With the exception of
cmergency condmons minimun pool dewallons shall be coordinated between the
Project Operator ‘and CSKT Natural Resources Department

24 T'he Partles agree,to lmplemcn_t/ Adapuve Management. as identified 1n Appendix B, for

the purposcs of allocaung water between Instream Flows and imgation demands. and
\/ water r\nade\ available { through ['IIP upgrades as 1dentified in Appendix C
N\ O

25 The Measured Waler Use Allowance may be delivered to farm turnouts after the deferral
penod “described 1n Articles XV and X VI based on the following cntena
(a) Water must be available 1n a given year after mecting the order of prionty set

forth in Section 22,

(b) [n no instance shall the sum of the Measured Water Use Allowance and the
maximum Farm Turnout Allowance exceed 2 0 acre-feet per acre,

(c) The Measured Water Use Allowance may only be apphed for after a farm turnout
measurement system has been installed and 1s operating and 1n no event more
than five years after the end of the deferral period,

e ———————————
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(d) The Measured Water Use Allowance shall be available only to those imgators
who have diligently pursued on-farm 1rngation system efficiency measures to
meet agronomic crop water requirements and who have met the following critena

1 T'hree 10 five years of on-farm delivery and run-off measurement, at the
discretion of the Project Operator, 1n consultation with the irmigator,

11 Have met the conditions of an on-farm wrigation efficiency audit, and

m  The Measured Water Use Allowance for any 1n9mduél‘1mgator will be based
on the average of the on-farm dehivery measurcments of the ) water dehivered to
that imgator during the measurement period 1dentified 1n Secugn 25(dn

‘N \ \

(e) The on-farm effictency audits shall be completed by the PI‘O_]CCI Operator, or a
third party designee acceptable to the PrOJect Operalor and the, lrngator and shall
include at a minimum the followmg cnlena

1 On-farm measurement system, . \\ /\
!l

t

1 Quantify the number of lmgaled acrcs, ;

AN

\

m  Type of iImgaudn sys stem,
yp gauon syste \

v Uniformuty of imgation appllcal\i\f;n, ///
NN -
v On-farm surface run-off, and
\ \
\

NN
(f) \Wllhm 12 monthg of the passage of the Compact by the Montana Legislature the
. Parhes. will deﬁne the appllcatlon of cntena for the on-farm efficiency audit 1n

- Sectlon /25(e) \
\\ The Partles may enter into a contract with the Natural Resources Conservation

Serv1cc or-the Bureau of Reclamation to develop recommendations for the

wmalmn of the critena

n  The Parues will review the recommendations and make a decision to adopt or
revise the recommendations

|
V1 Sonlmonsl\urc content\ \\‘/
A

(2) If the Parties fail to agree upon the criteria in Section 25(f) the Measured Water
Use Allowance shall not be implemented until such time as agreement 1s rcached

(h) The volume of a MWUA shall be reevaluated by the Project Operator every ten
years or at some shorter time penod determined by the Project Operator Based

— —
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on a reevaluation using the criteria 1n the on-farm efficiency audit, the Project
Opcrator may modify the MWUA

(1) If an irngator fails to meet the efficiency conditions of the audit, access to the
Measured Water Use Allowance shall be demied untl such time as the efficiency
deficiencies are met

) An individual imigator aggneved under this Section or any Party to this
Agreement may invoke the dispute resolution procedures in Article XXV1 of this

Agreement //%

\
\\ ~
IX PARTIES TO WITHDRAW CLAIMS < \
26 The Montana Water Court operates a proccss undcr whlch any person or enuty who has

filed a water nght claim for use of water sub_;ect to the Montana Gencral ‘Stream
Adjudication proceedings may terminatc a filed clajm*—The pchcss 15 generally referred
to as the withdrawal™ of a claim an/d 1S mmated by filing wuh Momana Water Court a
form captioned “Request to Withdratv Stalemem of Claim ‘& ‘\

i
\ /J

27 Within thirty days of the 1ssuance of a f' nal decree’ from(;he Montana Water Court
recognizing the CSKT’ s@vater nght fond in Amcle HI of the Compact, and the
y ~
completion of any direct appeals lherefrom or. from the expiration of the time for filing
any such appeal, the FJBC and the Umled States will file with the Montana Water Court
a “Request to Withdraw Slalcmcnt of Claim” for every water right statement of claim the
FJBC and the United States have of recgrd for the F'IIP with the Montana Water Court
and covenant to take all steps necessarv to satisfy the process for completing the claim

wn.hdrdwal process \
\ /

-~ T

X /OBUGAT]OJ\Q OQF PARI IES ARISING FROM THIS AGREEMENT

XL

28 Obligauons of the CSKT
\

~
(a) Measure water flows and document compliance or non-compliance with flow

reqwremems at locations and stream reaches 1dentified in Appendix A,

(b) Notify the Project Operator verbally 1f Instream Flows are violated and follow
with written notification,

(c) Measure the River Diversion Allowances and document compliance or non-
compliance with said allowances at locations 1dentified in Appendix A,
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29

(d)  Notfy the Project Operator verbally if River Diversion Allowances are violated
and follow with written notification,

(e) Participate in the planning design and environmental analysis of proposed FIIP
infrastructure improvements,

(f) Participate 1n Adaptive Management as descnbed in Appendix B

(g) Analyze hydrologic data and provide annual hydrologlc reports,

-

(h) File and prosccute objections to waler rights clalms/;' led with the Montana Water
Court that duplicate pre-existing FIIP water nghls clalms or that clalm FIIP water
as a private right, whether State or federally/bascd both on end off Lhe

’ \
Reservation, \\ \

FON NN h N

) Defend ofI-Reservation water diversions as quanuﬁed in the Compacl serving the

FIIP 1n the Montana General Stream Adjudlcauon “or other proceedings,
\\ . o~ ~ \

)] Allocate a portion of the CSII?F Waler nghls Seltlement potenllal] y funded either
by the State of Montana the United Statcs and 1nclud1ng any available local in-
kind resources sufficient tio 1mplement Operatlonal lmprovcmenls and
Rehabilitation and- B/ettermenl as priontized in Appcndlx C The CSKT
guarantees to utlhze funds appropnalcd by Congress for Appendix C projects in
the pnontl/zed order thal\lhey appear and as deﬁned in the Federal legislation, and

SN .

(k) Enter into consensuz\al agreemenls pursuant to Article [I1 G 3 of the Compact

N,
Y

Obligations of Lhe PI'O_]CCI 0perato< \\/

\\ \ |
(@) Install water mcd\gur\gmcfnt devices to track and maintain comphiance with FTA,
~ \ NS T~ T~

/ (b) “\\Pgrfonn water ‘accgun“ﬂg for water dehvered through the F1IP,

~ \\ \\/
(o). \\ l:nsure FiIp ‘compliance with the MEFs Target Instream Flows Minimum
\ ‘Réservoir Pool' Elevations and River Diversion Allowances

\

(d) I;Erucnpate in Adaptive Management as described in Appendix B,
o

(e) Dcdicate Reallocated Water realized by Operational Improvements to the F1IP to
Instream Flow use within five (5) years of the appropnation of funds earmarked
for Operational Improvements,

H Dedicate Reallocated Water realized by Rehabtlitation and Betterment to the FIIP
to Instream Flow and 1rmgation uses as provided below, within seven (7) years of
the appropnaton of funds earmarked for Rehabihitation and Betterment, or the
target identificd through Adaptive Management,
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(2)

(h)

)
0)
(k)

Uuhze appropnate portions of the CSKT Water Rights Settlement (funded cither
by the State of Montana the United States, or local contribution) for Operational
Improvements and Rehabilitation and Betterment as designated in Appendix C,

Defend off-Reservation water diversions as quantified in the Compact serving the
FIIP in the Montana General Stream Adjudication or other proceedings,

Manage the FITP Water Use Right 1n accordance with this Agreement,
PP

Deliver FTAs in accordance with this Agreement, a{d

Enter into consensual agreements pursuant (o’ Article I G 3 of lht.. Compact

30 Obligations of the FIBC ﬂ\&O \\ //

(a)

(b)

(©

(d)

Participate 1n the planning design and enwronmenla] analysis of proposed FIIP
Rehabihtation and Betterment,
/NN
Request the State District Gourt to desngnate lands held in fee simple status as
Irmgation Distnct lands pursua.m to Mont .Code Ann § 85-7-107 (2011),

NN \\ —

T
Defend off-Reservatlon waler diversions as quantified in the Compact serving the
FIIP 1n the Montana General Stream Ad) udication or other proceedings,
NN

File and/prosecute 0{3_]60110\1‘\!5 to water nghis claims filed with the Montana Water
Count lhat dupllcate or, clalm Fl[P water as a pnivate right, whether State or
federally based both o and off of the Reservation,

© SN NN

Pan1c1pale n Adapllve Management as descnibed 1n Appendix B,

\

/ f.)N\,loufy the Proy%peralor in wnuing 1f the FTAs are violated, and

(g) Lmer nto cgnsensual agreements pursuant to Article [11 G 3 of the Compact
N
31 Obligauons of the United States
(a) File and prosecutc objections to water rights claims filed with the Montana Water
Court that duplicate or claim F1IP water as prnivate nghts. whether State or
federally based, both on and off the Reservation,
(b) Defend off-Reservation watcr diversions as quantified 1n the Compact serving the

FIIP in the Montana General Stream Adjudication or other procecdings, and
retain the responsibihity for comphance with applicable Federal laws, including
responsibility regarding Endangered Species Act comphance, and
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(c) Lnter into consensual agreements pursuant to Article 11 G 3 of the Compact

XI SECRETARIAL WATER RIGHTS

32 Secretanal Water Rights serving trust property

(a) Served by the FIIP shall be subject to the FTA under cx1sung terms and
conditions of dehivery as set forth in this Agreement and ~
/ / ~_
(b) Outside the FIIP boundaries or within F1IP boundanes but not served by the FIIP
shall be subject to the terms and condmons of Lhe Secretarial Water. nghls
findings maintained by the Bureau of Indian Affalrs \\\\ '

\

- \\ . ’ ,
33 Secretanal Water Rights serving fee properlg'/ /”\ \// Q/ 4

(a) Served by the FIIP shall be subjecl lo\ the FT A and the Pro_]ect/Operator s terms
and conditions of delivery and ~ Q\ “\\ \/

(b) Uulized outside FIIP or within FIIP boundancs bul not served by the FIIP shall be
as finally adjudicated n the Momana General Stream Adjudlcauon and shall be
administered as aJl olher non-Fl[P water nghls on the Flathead Reservation by the
Water Mdndgemcm Board pursuanl to the Law of Adminmistration

NN

XIl  OPERATION ‘\L 1M I’ROVFMFNTQ

TN \ O\ \ \ \\\,

34 The CSK T and FJBC agre\e that Opcrallonal Improvement of the FIIP will occur as a

result of lhls Agreement and assocraled CSKT water nghts settlement (whether funded by
/ the Umled Stales lhe Slate of Montana. or local contnbution) The Parties agree that

Operatlonal Improvemems shall be accomphished so as to bnng the greatest possible
beneﬁt to Tribal nalural resources '1IP management the FIIP land base and to the
Reser\'al}on economy In furtherance of this goal the following water management
activitie$.will be undertaken subject to appropnations

N
(a) Installation or upgrade of new or relocated Instream Flow measurement points or
streamflow measurement points needed for water management,

(b) Installation or upgrade of new or relocated flow measurement sites at river or
water supply diversion headgates,

(c) Installation or upgrade of new or relocated flow measurement sites at lateral and
distnibutton canal locations,

e ]
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{d) Installation of on-farm measurement devices,
(e) Implementation of a stockwater mitigation plan,

(H) Installation of automated gate operators at niver or water supply diversion
headgates where water management will benefit,

(g) Development of water accounting and water operations planning tools,

(h) Enlargement of the size and scope of the existing CSK]TW@ELI' Management
Program in order to monitor and advise on water allocatlon at FliP.
diversion/Instream Flow measurement points and 1o’ monttor and advise on the
size and frequency of TIIP return flows. / \

b
(1) Establishment of water measurement activitics by the Project Qperator’ 'to assure
/ N
the compliance with the annually estabhshed ami Tufnout Allowance and

\
S

) Compliance with the agreed upon~wat\cr @Jilcallons COl’llall'llCd/l} Appendix A by

all Parties { (//"“\ RN
\ ;
, \ '
XIII REHABILITATION;\NP“BET\'I\’E\RMENT\\ N
A \‘\ \\ ‘l |

35 The CSKT and FIBC agree that S|gmﬁcant Rehabllléllon and Betterment of the FIIP 1s
~ ™~ N /
necessary to implement this ‘Agrecment and the CSKT water nghts settlement (whether
funded by the United Stales\me\Sl\ale of Montana. or local contribution) The Parties
agree lhal Rehablhtatlon and Betlermem shall be accomplished so as to bring the greatest
pOSSIPlC beneﬁl lo Tnbal natuml‘iresources FIIP facihities, imgated agnculture, and to the
Reservatlon cconomy Necebsar) Rehabilitation and Betterment projects are delineated
n- Appendlx C and will be?ﬁnstruclcd 1n the order histed, subject to authorization,
e appropnau\on of fund\s\and pnomy realignment necessitated by settlement negotiations,
\exinng\ag)ree\m\ems and/or Federal laws or regulations
36 'l% CS{(T and FIBC agree that realignment of prioritics in Appendix C may become
necessary and may be accomplished by written agreement of the Parties pursuant to the
provisions l{f\ppcndn B of this Agreement

X1V MONTANA-FUNDED SETTLEMENT IMPLEMENTATION FUND

37 The CSKT and FIBC agree that there will be additional costs incurred by the Project
Operator for pumping and other activities required of 1t to comply with this Agreement
over those expenenced 1n the past, cven though the additional costs are difficult to predict
at the time of the signing of this Agreement The CSKT and FIBC intend to seek a

e —————————————
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financial contnbution from the Statc of Montana to establish a fund to offset those and
related costs into the future 1n order to assure that the resulting benefits of the pumping
accrue to Instream Flows and adequate imgation water supply to imgators served by the
FIIP The funding 1s subject to appropnation

38 The CSKT and FIBC agree that specific additional non-construction projects and
aclivities are necessary to implement this Agreement and that the cost of those
immediately necessary projects and activities can and should be implemented with the
fund established below Tunding 1s subject to appropnation

/
39 The CSK I and FIBC agree that, 1f the Montana-Funded Selllemcm lmplementanon Fund
1s funded, 1t shall be established and utihized as follo»ys . N N
e ™, \
/ \
(a) Funding will be dedicated to the following'four general purposes
TN /> \\ g
1 Water measurement activities conducted by the (E\SKT and PrOJect Operator,
S
1 Improving On-Farm eﬂicncncy, S /
- - = \\ ‘\\

™~
m  Mitigating the loss of stoc\kwaler dehveries From the Project, and

.
/

v Providing an anjgual \paymém to oﬁ'sel\ bumpmg‘éGSts and related projects
N \

(b) In the event lhat tt}: Momana l-unded Senlement Implementation I'und 1s
mcrementally or panlally funded the incremiental or partial funding shall be
appomoned betwee} lhe “four general purposes noted above in the proportions of
40%to (l) 15% to (2), 5% lo\(3) and 40% to (4) unt1l such ume as one¢ or more
of thesc purposcs 1S fully funded “Details of each of the four gencral purposes are

/descnbed i the following sections

\
'

~

/(c) Water Measurem\ent Acuvities

N x < \\

k To comply with the terms of this Agreement both the CSKT and Project Operator

\ will need to lmplement comprehensive waler measurement programs to measure

and record farm tumout dehiveries, rniver diversions and Instream I'lows The
Pro_lect Operator will implement water measurement activities to measure farm
tumout delivenes while the CSKT will implement water measurement activities
for Instream Flows return flows, and river diversions consistent with Section 6
Both partics shall coordinate their measurement activitics with cach other and will
share all collected measurements

(d) Improving On-Farm Efficiency

Using funds allocated for this purpose, the Project Operator will assist FIIP

irrigators on a cost share basis with improving or modernizing on-farm imgation

systems The Project Operator may develop cntenia for sclecting projects to fund
_
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that prionttize the conversion of land which may have been designated as extra-
duty lands or for the conversion of flood imgated land to sprinkler imgation if 1t
so chooses

(e) Annual Pumping Fund

Consistent with State law the Project Operator shall invest funds allocated for
this purpose according to the Prudent Investor rule to produce an annual income
to pay for the costs of power to supply the existing FTIP Flathead River pumps
The goal shall be to invest and reinvest (1f necessary) such funds SO as to maintain
the principal and 10 generate an annual payment no\lcss than $300 000 per year
If duning the first five years following the mmauon of fundmg of this fund by a
Montana-Funded Settlement, the annual mcome payment 1s less th:m $300 000
per year an amount may be withdrawn from the invested’ pnnelpal so lhat a total
payment of up to $300 000 per vear 1s avajlable\lo pay, y for pumplng power costs
If during any subscquent year, the ar{nual Income baymenl exceeds lhe power
costs for the I'lathead River pumps, the annual mcome payment will be imnvested

or used 1n the following priorities \ \ \\/ 4
/ ’_\ \ \/

I A pumping reserve acc‘odg\

(;
1 Increasing FIIP pro;ecl efficiencies through plpmgoflalerals. liming of canals
or other meaqures AR \ N
/

Pl
m Improve modcmlze or othervnse rehablhtale FIIP infrastructure not otherwise
fundec{ elsewhere
\\ 5, .
w- Fﬂabhsh aFIp construcuon matenals fund to purchase construction

matenals for lmprovmg FIIP mfraslruelure

/ \Conduel mandatory Endangered Species Act mitigation work, and
T

w Conducl ﬁshcnes mitigation projects

\
f) \ und for mmgalmg the loss of stockwater deliveries

Usmg funds allocated for this purpose, the Project Operator will assist FIIP
|mgators on a cost share basis with projects to mitigate the elimination of
stockwater delivenes by the Project duning the non-irmgation season The Project
Operator shall develop critena for selecting projects to fund that pnontizes cost
effective projects that assist the most irngators possible

(2) In the event the annual pavments described 1n 39(c) above are no longer needed,
such as 1n the event the FIIP 1s deccommuissioned, all invested funds shall be
dispersed for FIIP removal and landscape rehabilitation

e —————————
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40

XV

41

(h) The Parties recognize that the amount and structure of the State funding 1s
contingent on action of the Montana Legislature If the Legislature appropriates
funds 1n a manner inconsistent with the structure contemplated by the Parties 1n
this Article of the Agreement, the Parties agree to meet and confer to consider
amendments to this Agreement to make 1t consistent with the actions of the
Montana Legislature

‘The Montana-Funded Settlement Implementation Fund 1s not intended to subsidize FIIP
operation and maintenance assessments

// \\
DEFERRAL FOR IMPLEMENTATION OF, T]]F FARM TURNOUT
ALLOWANCE (FTA) AND MINIMUM l‘\'QTRFAM FLOW (MhF)

SN \\// N N4
The implementation of the FTA and MET's, along with the c\l\el\lxvcry oljthe other priorities
1n Section 22 shall be deferred Dugng the deferral period the fOl\lﬁ)\\;l[}g conditions shall

apply N AN
N |
(a) The annual quota and extra—duty water delwery sy stems shall be continuecd as

racticed b CMI— man: ement N
p Y 7 mana ag \ \

(b)  On-farm measure\mem systems 10 measure 1mgation water delivered under the
FIIP shal} be mstalled, ™ /) S~

(c) The on-farm effi cncncy\\f:ﬁnd established by this Agreement shall prionitize
Improvements which’ upgrade irrigation systems from flood irngation to sprinkler
_imigation, and uTigation cfﬁcncncy improvements to extra-duty water uscrs,
U O\
(d Mcasurcmem of FllP 1rngat10n waler delivery by the Project Operator and

/ \measuremem of on- farm surfacc water runoff by the CSKT shall occur with the

T
permission of lhc Iand owner 1n accordance with Section 6 when such
\\ measmemegt requlres access to private property

(e)\\"Mmlmum Reservoir Pool Elevations 1dentified in Appendix A shall be effective
. as of the date the ratification of the Compact by the Montana Legislature becomes
eﬁ'ectl\ve under State law and

() The Loordmauon process 1dentified in the Adaptive Management Section of
Appendix B of this Agreement shall be implemented as of the Effective Date of
the Compact

JANUARY 17, 2013 PROPOSED AGREEMENT Page 22



XVl

42

43

45

XVIH

46

47

48

49

IMPLEMENTATION OF THE FARM TURNOUT ALLOWANCE (FTA)
AND MINIMUM ENFORCEABLE INSTREAM FLOWS (MEF)
FOLLOWING DEFERRAL PERIOD

Following establishment of an on-farm water dehvery measurement system, Operational
Improvements and Rehabihitation and Betterment projects shall occur

On-farm measurement of delivered 1rmgation water, Operauonal lmpmwmenisg and
Rehabilitation and Betterment shall proceed from the Mission Val!ey;i{: the Jocko
Imgation Distnct, and finally to the Camas District (\’

o
/\ \‘\ \\

I'he MEF and TIiT shall be implemented mcrementaiiv as the Opcralmnal Impmvements
and Rehabilitation and Betterment projects in Secu{m 43 occur, and all reallocated water
assocrated with Operational Improvements and %habzhta!mn and Bcticrr\n/enl shall be
assigned to one or more instream flow Iccauans

The FTA and MWUA shall become ef’fectwe in admxmslrauvc areas’as “as'the Operational
Improvements and Rehabiltation and Bet‘i“éﬁné\fu projects spec;.ﬁed/ if Section 43 are
made However, the FTA shall be ﬁ;lly applled no later than the expiration of the delerral
periods described 1in 3@{:110;13 48 tbrgug,h 50 The MWUéihalI be applied as set forth in

Section 25 \\ \
\ \\\\ N .

DEFERRAL PFRIOD FOR{{LA LIZING REALLOCATED WATER
.

I'he Parues’ S agree %ﬁf the deferml penod for implementation of lgher Instream Flows

resu‘itlng frofn Opc?aiiana! merovemenls that yield Reallocated Water including MEFs.,

and Targez instream ?Im}'s mszztzﬂcd during normal and wet water years, shall continue
e for j_'l\ve ycars aﬁﬁr ﬁmdzng 15 appropnaled for each specific FIIP Operational

Impmvement fdcnnfied i Article X1 or other (dentificd actions intended to accomplish

“an Optrauonai lr\ﬁpmvemem and create Reallocated Water

'y i

"§”'§1e Parués agree that'the currently enforced intenm Instream Flows as defined i the

Ggse?atm:\fand Maintenance Guidelines for the FLIP by BIA shall remaimnin place as

mimmum ln\slrearn Flows to be maintained by the Project Operator until the MEFs

identified in Appendlx A are tnggered

I'he Parties agree that the deferral penod for implementation of FI[P Rehabilitauon and
Betterment projecis contained 1in Appendix C shall be seven vears after funding s
appropnated for each separate Rehabilitauon and Betterment project

The Parties agree that Reallocated Water resulting from FIIP Rechabihitation and
Betterment projects funded by the CSK I water rights settlement whether contnibuted by
the State of Montana, United States, or the CSKT, shall be dedicated to increased

e i ——
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enforceable Instream Flow levels through the FITP water accounting program described
in Appendix B

50 The Parties agree that they will use Adaptive Management as 1dentified in Appendix B to
schedule the deferral period for each project undertaken, whether an Operational
Improvement or Rehabilitation and Betterment project, although the deferral penod shall
be no greater than five (5) years for Operational Improvements and seven (7) years for
Rehabilitation and Betterment

P
XVINI REALLOCATED WATER << ™

/ \
51 The Parties expect both Operational Improvemems and Rehablhtanon and Betterment as

described above 1n Sections 34 through 36 andn Ap];endnc C:to result in Reallocated
Water Expansion of the existing CSKT Walt,r Managen\lent Program and on‘farm
measurement activities of the Project Operator along with other Operallona{l
Improvements, arc also expected to resul in Reallocaled‘Water ~Jhe “\dentification of
increases in the enforceable levels of the CSK[ Instream- Flow\nghts/and the timing for
the implementation of those mcreased enforceable levels are to be implemented in
accordance with the deferral period identified m\Amcle XVII above

~ " \ “

N

52 Reallocated Water resull.mg ‘from conétrucuon of structures identified as Rehabilitation
and Betlerment projccts Appendlx C IS amncnpaled and will be denufied and dedicated
to increased enforceable lnstrea.m Tow levels lhrough the FIIP water accounting process
(see Appendix B) 4 Conslructlon of such structures and associated planning processes are
subject to the appropriation of funds

™\ \\
53 Once lhe MEFs and TlFs are met 1 any “administrative area, saved water that becomes

¢
avallablc for rcallocatlon shall be splll equally between imgation and instream flows
\

/ o 1\ \-\//-:-:\\\ \\‘—"—' -

XIXS PUMPING U1 ILI?INC THE FLATHEAD PUMPS

\\J |

AN /f

54 The FIIP shall be entitled to pump 65,000 acre-feet annually from the Flathead River
utihzing ttie Flathead Pumps pursuant to the terms of this Agreement
O
55 Additional quantities of water may be acquired from the CSKT Flathead System
Compact Water pursuant to the terms of Article IV B 6 ¢ of the Compact

56 The Parties agree that water madc available through utilization of the Flathead Pumps
under the terms of this Agreement may be acquired by irrigators 1n excess of the annual
FTA available pursuant to terms and conditions established by the CME

e ———————
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XX  LOWCOST BLOCK OF POWER

57 The Kerr Project 1s a hydroelectric generating project located on the Flathead River as
authornized by the Federal Energy Regulatory Commussion (FERC) pursuant to
possessory and generational requirements set forth in a FERC license for the Kerr
Praject FERC Project No 5 (32 FERC 4 61,070, July 17, 1985) as amended ‘The FERC
license 1s currently held by PPL Montana

58 Ordenng Paragraph (C){(1) of the FERC license grants the CSKT a umlatczaE and
exclusive night 1o acquire the Kerr Project commencing September 572015 The CSKT
intends 1o exercise this right at the carliest opportunity N \\\\

AN

59 Article 40(a) of the FERC license provides that until such tme as thc Kerr ijem 1S
conveyed to the CSKT, PPL Montana will makc  available to &he United Siates for and on
behalf of the FIIP, or the Irmgation Districts compnsmg the same. capacity, and energy at
the Kerr Project 100 kV bus in the following amoums

g /"”"" ¢ \\ \:\ />
(a) During all months of the xear “up to- ? 466 megawans of ¢ capacny atupto 100
percent load factor, and | . \ i
x\ . \ e
{b) During the menihs cf Ap{il thmugh {}ctober adéztlona capacity of up to 3 734
megawatts ai up 1o_100 percenl load faclor o }

60 Pursuant to this Agreemezzi. the FHP /or the Im gatlcm Dustricts compnsing the same,
relinquish all clmms 10 p()wer and energy defined 1n the FERC license from the date of
this Agrecement forward 1hmugh the pénod when the CSKT 1s no longer the licensee,
e\tcept as follows . \\‘é O

&/ \:\ “g y
(a) A\bkx:k of energy conmstmg of 19,178 Megawatt-Hours which will be billed at
/ the lew cost bk)ck rate idehufied at Article 40 of the License and may be
/ consumﬁtd dunng zhe period of April 1 through October 31 of any year This
\\ . blo}ck of cnerg}* 15 dérived from the capacily authornized 1in License Article 40(a)

™ / AN
(bNEnergy over and above that identified 1n (a) above consisting of an indefinite
amount of energy as dernanded by the FHP to run its Flathead Pumping Station
from {he period of Apnl 1 through October 31 of any year This power utilized
by the Flathead Pumps in excess of 19,178 Megawatt-Hours wall be bitled at the
price which Mission Valley power purchases the power for resale

61 Article 40(a) of the FERC License sets forth the amounts and methods to be apphed to
calculate the rate payable for energy taken by the Unuted States for and on behalf of the
FIIP or the Irmgauon Districts comprising the same, from the effective date of the hieense
and continuing as adjusted through the penod of time when the Kerr Project 1s conveyed
to the CSKT

O —
JANUARY 17, 2013 PROPOSED AGREEMENT Page 25



62 Article 40(c) of the FERC license reserves for future resolution the question of whether,
from the time the Kerr Project 1s conveyed to the CSKT unul the expiration of the joint
license the CSKT must make any part of the output from the Kerr Project available 1o the
United States for and on behalf of the FIIP or Irmgation Districts, or if so on what terms
and conditions

63 The CSKT, FIBC and United States agree to jointly and diligently pursue resolution of
those questions reserved pursuant to Article 40(c) of the FERC license Recogmzing that
the FERC license reserves these questions for future resolution and establishes a process
for resolving these 1ssues. the CSKT. FJBC and United States agree that they intend to
pursue the following ’\/ 7

NN SN
(a) Upon conveyance of the Kerr Project Llcense to)lhe CKST the CSKT will
continue, during the months of April lhrough Oclober to prowde electncny to
meet the power demands of the Flathead Rlver pumps mcludmg up 1o 19,178
Megawatt-Hours for the entire penod as descnbed n Section 60 (a) and additional
power as described 1n Section 60 (b), \ \\ /\

e T

(b) The CSKT will deliver the energy 10t . the Kerr PI’OJCC[\]OO](V bus and/or any
Mission Valley Power electncal subslauon and :

\ \ VA
LR - S
(c) The rate payable to thc CSKT\f\'or prowsmn of energy, commencing upon
conveyance of the l(err Pro;ect to| the CSKT and termmating when the CSKT 1s
no longer the llcenscc w1ll continue lobe calculated at the rate specified in the

Kerr Pr0_|ec/l Llcensc at Q:tlcle 40(a)(||) mn the FERC License

P . N

64 The FIBC waives and dlsclalms all futurc interest 1n the capacity set forth at Article
40(a)(|) of thc\F l:RC license whu:h prowdes a nght to up 1o 7 466 megawatts of capacity
atup 1 1 100 percent Ioad factor dunng all months of the year, and forbears bringing any

such clalm or causc of acuon n, lhc future
/ \ \/ e ~O LS
\/ \Q \\
ANI \'F,T I’OWFR\RILVENUE DISTRIBUTION AUTHORIZED BY THE 1948
AC1 "~/ \\)

65 [he 1948 /;\f:t’ as amended provides that net revenues from the operation of the Flathead
Indian Power Project, now known as Mission Valley Power and operated by the CSKT
pursuant to a Sclf-Determination Agreement with the Umted States, may be apphed to
hiquidate certain costs and installments associated with the F'1IP and the power system
Section 2(b) of the Act defines Net Power Revenue as gross revenues minus both the
capenses necessary to operate and maintain the power system, and the funds necessary to
provide for the creation and management of appropnate reserves Section 2(h) contains a
list of six specific purposes for which Net Power Revenue can be applied on an annual

e ——————— ——————————
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basis That distnbution list 1n order of pnonty. includes prionty (6), which 15 the
hquidation of the annual operation and maintenance costs of the irngation system

66 The Parties through the Transfer Agreement, further clanfied that Net Power Revenue to
be provided for 1n Section 2(h)(6) of the 1948 Act would be -used only for work on the
[Flathead Indian Irrigation] Project that has significant fisheries, water conservation, or
water management bencfits ™ and “that 1f on an annual basis such work does not require
the full amount of such net revenues the remainder shall be set aside and accumulated for
expenditure for these purposes when needed and for building and _mamtaiing an
emergency [operational] reserve / e Wf\

< .

67 The amount previously paid by the power system and, Lhe Mission Vailey Power for the
hquidanon of costs delincated 1n Section 2(h) tataled approxlmat\e\lg\ 8196, 960 pcr vear

68 Mission Valley Power which 1s owned by the Unﬂeé\States and operated by the CSKT.
plans to budget annually for an anticipated amount of $2{}0 000 of Net Po“er Revenue to
be made available in the subsequent year to meel the needs of-both the power system and
the FIIP  The Parties acknowiedge that such budge:mg may Sie‘&uire/a revision to the rate
schedule consistent with the process set forlQ in Mission’ Valicy Power's Self-
Determination Agreement and its Attachmcnts }

5, AN . /

69 The Parties achnowledge thgt £he i948\Aci does r?ét address the annual budgeting of Net
Power Revenue The ?ames agref: however that the a.nnual budgeting of Nect Power
Revenue appears consnstcm wazh the intent of the 1948 Act If necessary, the Parties will
drafl language 10 be mcludgd mn ihe };cderai legtsEaﬁon that ratifies and approves the
Compact that w?ulcf resolvg\ any percgveﬁ Inconsistency

.

70 The Parues agree ixizzt the Net P‘owcr Revenue that will be made available consistent with
Section 68, above. shail be spht equally between the IIP and the power atility 10 be used
by the: FIIP for the purpescs set fenh in the Transfer Agreement, and to be used by the
power\uuhi} 10 estabig\sh and | mazatam an emergency operational reserve that allows the
Mission Vaiicszower to operate between reimbursement payments made by the United

~ States pursuanl 10 the Self-Determination Agreement between the United States and the
CSKT f \\\
% »

71 The Parues  agree 1o revisit the distnbution of Net Power Revenue generated by the
Mission Valiﬁy Power or successor power utihity within nine (9) years of the effective
date of this Ageemem for the Department under Section 74 below. with any subsequent
agreement to become effecuive on the tenth (10™) anmversary of the effective date of this
Agreement

72 in the event the Parties do not agree as to the distnbution of Net Power Revenue as
provided for in Section 71 above the distribution shall remain as specified in Sections 65
through 70

e Sy
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XXII TERM AND EFFECTIVE DATE OF THE AGREEMENT

73 The term of this Agreement 15 perpetual from the cffective date defined 1n the next
section, unless a Party withdraws under Article XXIII or the Agreement 1s terminated

pursuant to Article XXV

74 The effective date of this Agreement 1s the date Agreement 1s fully executed by all
Parties, which for purposes of this Agreement shall be the date of execution of the
Agreement by the CSKT, the FIBC and by the United States after ‘Congress adopts
legislation approving the Compact / \\

XXIN WITHDRAWAL FROM THE A(.RFE\'IF\' \
7N

75 Prior to the Secretanal Finding the FIBC CSKT and Umted S{ates retam lhe unilateral
nght to withdraw from this Agreen}ent if any of the fo!lom% events occurs
. \\ “
/7 .
(a) I'he Montana Legislature falls 10 appro\:'\e the Compact to which this Agreement 18

appended by July 1, 2013,
ppe Yy July \ < /
{b) I'he Montana Water Court faJls to approve thc Compact
\ vy \\\\ /

(c) The Monlana Leg;slalu_re falls to prov1de funding for the State contribution to
lmplemcm this Agreemem b) July 1 2015, or

(d) The Umled States Congress tglls to raufy the CSKT water rights settlement,
authonze the ﬁmdmg needed to lmplcmem said settlement, and appropriate such
\sums as, Congress has dlrectcd by July 31. 2016
™ / \ — /
76 / Hf one of the above evenls in Section 75 occurs that makes withdrawal from the
\\Agreement possnble for the FIBC, CSKT or United States. the FIBC and CSKT and
United Slales shall\not be able to withdraw for at least six months while the Parties
A Y4
engage in dlspute resolution to seek to prevent the withdrawal of a Party from the

Agreement through an amendment to the Agreement

~ Y

XXI1V REEVALUATION BASED ON DATA REVIEW AND AMENDMENTS
TO THE AGREEMENT

77 Notwithstanding any other provision of this Agreement and the Compact, ten yecars
following the implementation of the FTAs, METs, and TIFs, the Parties to this
Agreement agree to reevaluate and revise, 1n accordance with this Section, the Instream
A — R
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Flows and FTAs herein established  If the data show water 1s available or can be made
available without adversely affecung the MET's and the TIFs, addiuonal water will be
sphit equally between CSKT Instream Flows and imgation purposes up 1o but not
exceeding an amount that can be beneficially used for umgation purposes Subsequently
the reevaluation can reoccur every ten years When water 15 reallocated under this
Section 77, the Parties must agree in wriung to the changes and the changes shall be
accounted for in the water accounting process identified in Appendix B

78 All Parties must consent in wrniing 10 amendments to this Agreement and Appendices

79 No amendment to the Agreement or the Appendices shall be, vahd of er;acted less than
four months pnor to raufication of the Compact by the Umted S{ates Cmgmas
Provided, however, that the Parties may also amcnd th]s Agreemem after r’uzi' cation of
the Compact by the Umted States Congress pursuam to Section 78 so Jong as such
amendments do not conflict with the Campact rat:ﬁed by the’ United States’ er the
Federal legislahon approving the C{)mpaci e N \/ /

\“\ \/’\)

XXV TERMINATION OF THE ACREEM& T 7

\\x

80 Prior to the Secretaral Fmdmg, n lhe event any Party o thgs Agreement violates any of
the matenal terms or ccmd:tmns of th1 Agreement the violation of the terms shall be
considered a termination eveni unless the Parucs agme 1n writing that they deem the
event 1o conform %:{} this Agreernent or whetheér they can adopt a mutually agreeable
amendment 1o ih;s Agreemg\nz purSuam to Sections 78-79 above

P

“"«..ﬂw"

™, ~

54 ~
81 If the F.f BC, CSK I or Umited States M&dmws from the Agreement prior to the
Secrctanai Fmdmg\pm{uaﬁi to Amde XXIII above. the Agreement shall termmate

SR
Vot ’;’
82 Af!u the Secretanai %nndlng, this-Agreement shall be permanent
/ ™. / \\
( ~
XXVIL \\\\ D]SPU FERESOLUTION
\
83 In the event of any dispute over the interpretation or implementation of this Agreement,
the Parties shall seek 1o umely resolve the dispute through the following steps in pnorsty

order
(a) Meet and attempt informal resolution among the Parties,
(b  Complaints 1o the FIIP Manager,

{c) Complaints to the Project Operator.
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(d) Actions taken pursuant to the Dispute Resolution Provision Number 29 of the
Transfer Agreement,

(e) Complaints and objections made to the Unitary Water Management Board created
pursuant to the Compact, and

(H Federal Court action to enforce the provisions of this Agreement

84 Any controversy that relates to the management and/or operation of FIIP or the
administration of water through TIIP facilities shall remain subject to the oversight of the
CME (’ / .
AT \
85 The forum for disputes between the Parties pcnalmng to this Agreemem shall be Federal
Court N Vo

\\
SN
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