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Scott Brown, Program Manager, RWRCC

David Ladd, Attorney, RWRCC _

Fred Houle, Jr., Executive Secretary, Flathead Tribes
.. Gene Grant, Assistant Director, MITPB

Tom Pablo, Chairman, Flathead Tribes

Richard Anthony Baenen, Wilkinson, Cragun, & Barker, Counsel
- Henry Loble, Chairman, Compact Commission -

Daniel Kemmls, Member, Compact CommlsSLOn

Lor1 Lang, Stenographer

. Loble- The‘Reserved Water nghts Compact Comm1551on is happy to have the oppor-

tunlty to meet w1th the Confederated Salish - Kootenai Tribes and their rep-
: resentatlves. We're happy to ‘enter into negotlatlons, which we think is the
' best way to solve the problems that ex1st We think it's better than 11t1-
:gatlon, ‘we think you have that ‘idea too, or’ you wouldn't be here. - )
i Yesterday we met with the Northern Cheyenne Tribal representatlves, and
“they feel that way about it. We're anxious to get into negotiations.: s
‘As you know, I'm chairman of the Compact Commission, and as these meetings
"progress, it seems to me that it is necessary to have somebody pre51de over
a meeting like this. Yesterday we kind of hit on the solutlon that somebody
- from the Compact Commission would presrde at one meetlng, and the next meetlng
5 somebody from the tribe would pre51de. ST o o

Baehen: - That sounds all right to me.‘

Loble: Inasmuch as I formed the agenda, I presided down there,’and 1f 1t s all

right with you I'll just go ahead.
~ We did think it was necessary to have a record of what was said. Lori
works for the Kelly organization, which provides secretarial services in
Billings. She came down to Lame Deer, and she's here today trying to make
a record as best she can of what happens. Then we' ll see that everybody gets
copies of it.

Does anybody have anythlng to say in a prellmlnary way before we start on

' the agenda? o C _ ‘ C R

A - S N LEFTERENVEE LRGTRAS e B TR . Ju, Cme ke -t

‘Baenen: I don t think so; I think we can just get started on it. " I think we'll

start with your agenda and work our way through it. Some of the matter you've
got on there, I think we can probably answer immediately -- give you some
direct answers today, with the recognition that everything we say is final,
obviously subject to the political end or legal checks you may want to do
later on. But I think we can start with your list and work our way down.



teach some agreement. I think there's good possibilities of that. I don't
know all of the hydrology on that, but . . (unintelligible).

Loble: I think that's'right. By the way, you mentioned hydrelogy. We have a
hydrologist who is going to work for the Compact Commission. -

Brown: His name is Steve Holnbeck. There'is some question that we're going to
get the fundlng, but we're 95% certain that he w111 be comlng on soon ==
July 15. " - : .-

Loble. We mlght as well let 1t all hang out. We can talk about fundlng a 11tt1e
"f‘blt. There s a little confusion about our approprlatlons == for the Compact
Commission. ' Senate Bill 76 had a géneral appropriation; the whole bill
didn't specifically mention the Compact. Some question has been raised as
~to whether that general appropriation made for the admlnlstratlon of Senate
Blll 76 applied for our particular Compact Commission.
- So far,’ the Department of Natural Resources ‘and Conservatlon has been very
good to us. " As a matter of fact, their money for administration of Senate
_ Bill 76 comes out of the fee claims -- the fee for f111ng claims for water
‘under Senate Bill 76. 'Everybody who wants to have a water right has to file.
‘It's $40, I think, and that's where the money is ¢oming from. And that's
“not comlng ih fast, so what they're doing is borrowing against the general
-fund. ~In order to try to pin down just where the Commission stands in this
‘matter, we' re 1n the process of seeklng an opinion from the Attorney General,
Mr. Greely, on the Comm1551on itself. -We're hoping that he will say that -
“we're in the same status as everybody else under Senate Bill 76. -So far, we
don't have any real serious problem about funding.’ “We're able to pay our
Program Manager and our attorney and our hydrologlst and the wages I get,
o and Dan gets, and members of the CommlsSLOn. But T wanted you to know about
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Loble-' We do ant1c1pate that they may show up from tlme to time. Those are the
principle ones. There may be others.

Let's go to two on the agenda.
negotlatlon process to the public.

Desirability and legality of c1051ng the
And I would add to that the word confiden-

‘tiality. This is a matter that is of great interest to you, I know. 'Itfs a




matter of great interést to every tribe, and it is to us. We think it's
Goirig to be very difficult -- impossible, really -- to negotiate in theupublic"
eye and in the eye of the press. We hope that can be avoided.- That's the
first facet. The second facet is the keeping of information confidential.
Say you give us information -- we don't want to discourage that =- so every-
thing is c¢onfidential. I want to tell you a problem we have.

Montana has an open meeting law that says that all meetings of boards
and commissions be open to the public. There are some exceptions, and I'm
going to ask Dave Ladd, our attorney to say a little more. We're currently
in the process of researching it, and we hope that you will, too, so that
we'll be able to come up with a definitive answer. The second aspect of it

is confidentiality. There's a Constitutional provision in the 1972 Consti-

tution that provides that, roughly, the public shall have access to all the
data ahd freedom of information. I know that, in my legal work, with clients
there has always been some apprehension, particularly, you may have some
company with an industrial project that they want to keep quiet. Some of

. them have been apprehensive about that Constltutlonal provision -- that it

h might overrlde, and they made an appllcatlon, say, to do something on state

fu you expand on that a llttle, please?

Ladd

i

“land that they might have to disclose to the state agency -- they would not
be able to keep it confidential. We don't have an answer to that rlght now.
' We are going to look into it, ‘and the attorneys for the Northern Cheyenne
Tribe are going to look into it, and I think you w1ll as well. . Dave, would

.....-"'" R R .

The ‘statue’ Ln Montana lS a Publlc Part1c1pat n in Government Statute,»w o
ba51cally with two sections. The flrst section deals with notice and due
process considerations -- that sort of thing. That applies mostly to com- .
m1531ons that have the ability to take final actlon, make a determlnatlon :
in contested cases, and similar actions. I think we can safely say that
that part would not apply; since the Compact Commission has no final authority.
. We can't make any decision that will really affect contested rights w1thout '
.ratification. The second portion is the open meeting statute, and that di-
rectly does deal with the Compact Commission because it covers any commission,
commlttea,or other governmental body that runs on public funds." Of course,

. we're totally supported by public funds, so that's applicable. .There is, how-

;t ever, an exception in there that meetings may be closed if the talks re-

late to litigation or collectlve bargalnlng. We, of course, don' t dlrectly
fit within that -exception, but we're coming close to concluding that our.
talks do, indeed, relate to litigation since the Compact Commission is a
part of the whole adjudication scheme in the state. I think what we'll decxde

.. 1s to look on these talks as settlement talks and then we'd be able to avail

ourselves with that exception -- the talks relating to litigation.

The confidentiality question is a little less clear. I'm not aware in
initial research, that there's any case law interpreting that, or frankly,
any case lawon Montana open meeting statute, or at least any that's relevant.
There's a couple of cases that don't deal with the (unintelligible) of the
statute. I think if we look at the confidentiality thing in the same light,
considering these to be sort of scttlement discussions, that an exception
will have to be implied or created for such settlement talks. It would be
meaningless for, say, any government department to totally open. up its files

v,concernlng actlve litigation. So, while there is no exception in the Consti-

tution dealing with confidentiality, I think that that issue would have to
be resolved that way. So, in conclusion, I think we will be able to close

" the meetings. I think, in fact, that it's essentlal that the meetlngs do be

¢losed to the press.



Baenen: My personal feeling is that we agree that it's difficult or perhaps im-
possible to negotiate in the eye of the public. I would hope that we could
work out something that when we reach those aspects of negotiations where it
is more crucial, that we make an exception at that time. On the other hand,
as much as I dislike anybody around when I'm working, I think there's a very
political process (unintelligible). And I think that we ought to consider
among ourselves whether or not in the long run we can make our meetings open
so that the people know they're there -- even if they never attend -- which
I suspect will be the case after the first meetings. We can establish a
record so that when Joe Schmoe, be he tribal member, federal employee, non-
tribal member, stands up and starts attacking the fact that there's been
_some type of various negotiations going on, we can say that this has been an
open process from start to finish. I think we have a better chance of selling

_on all levels what we put together; I anticipate somewhere along the line
each of us will have to use muscle on our respective constituents to make
them understand that, in the leng run, this is best for them. We each have
our hardcore individuals who we have a little trouble with. It's reassuring

. to know that we have an out when we need it for closed sessions, but my
policy feeling is that we have no problem with them being open. It's easier
to deal with people -- it may delay things at the start because they may be

disruptive in asking to be heard, and it may go slowly -- but I think over-
‘all we have a better chance by keeping them open; but we don't have to send
them invitations. -Do whatever the law says you have to do, and we'll have
it. T think you end up going a long ways. The confidentiality question

. .does’ present a’little more difficult topic, but there are some ways to deal

- 'with that. That is, (unintelligible) all the records that we're not turning
over to you, but why don't you and your people come over and sit down with
our technical people;, and you review them all here in our office and then you

_‘can go back to Helena, and you'll know basically what we've got here. And

"_we can do the same thing, so we don't have their documents; we happen to have
~a good idea of what's in them and perhaps we've got enough ideas of what's
in them to go ahead and do negotiating. If you've got a memory lapse, you
can pick up the telephone and call our hydrologist and say, I just can't re-=
‘member what it was I read about Crow Creek -- what type of run-off are we
" having in critical years. I think we cafi deal with those. I think that the
" best way for us to go is to . « . I'll put it in negative: I think it would

. probably be counter-productive of what we're trying to achieve to have some-
body hear now that the policy for the negotiating for the Compact Commission
and the Indian tribe are closed sessions. If somebody says, well, what is
the policy -- well, the policy is that these are open Meetings; generally,
these are'open»meetings. Of course, if it involves litigation, now and then
we may have to have a closed session just because it does involve litigation.
Our policy is not to try and avoid that situation. I think that we can make
good progress, and . . . (unintelligible) . . . background mix that whatever
we come up with is more politically palatable. ' It may be more palatable . .

. (unintelligible). . . feeling that, well, I don't really know what the
Commission did -- and I never will understand what they did -- but they did
it in open session, that it was basically the state fepresentatives working
in the open, and that they say this is a good idea . . . (unintelligible).

- If they're affected by it, they might accept it.

Loble: I think the problem of open meetings and confidentialit y doesn't rest so

much with the Commission as it does for the tribes, to tell you the truth.
We're not really apprehensive about it. One thing we would like along the



the line would be an open confrontation with the press where . . . if somebody
can't get in, and he starts writing about the secretive things that are going

on -- my gosh, they can really just rip you to pieces, and we don't want that.
You don't either.

Baenen: Well, the Tribal members and the Council are used to the kind of meeting
where majoritally and collectively would, if one wanted to, let all the red-
‘necks come in and raise hell -- and so the delegates and the Mod Squad show
up at the meeting and raise hell. We can all sit there and let them get it
off their chests and then go on. If it reaches the point where you can't
get anything done and you're spending all your time dealing with them, then
we can retire over coffee and decide whether or not we're reaching a point
where maybe we're going to have to either start having our meetings in Flat-
head Valley or Lame Deer . . . There are some practical ways to at least
reduce those problems. I think the confidentiality we'll just have to take
“on an ad hoc basis -- it's something that obviously most of what we have,

- and most of what you have that we might be concerned about disclosing now,
in terms of everybody as opposed to you people -- you might be concerned .
about disclosing to everybody . . . (unintelligible) . . . will end upaibject to
:discovery in litigation at whatever state that litigation takes place. Ulti-
mately, what's going to be discoverable in any event is merely a word product
that you would base (unintelligible) your lawsuit to explain your position.
.If the same word product is in the negotiation -- X amount of water avail- ,
able in a critical water year -- and leave many claims hanging around. "1 .’

-« (unintelligible) . . .develop on the reservation turned into tribal . .":

... do that for 10,000 acres, you know, we anticipate that kind of thing -- you
_éah't do that in the abstract. That's fine, if you don't know there's

enough water available. So I think we have to take that on an ad hoc basis.
‘We don't approach it as a matter of policy that we want everything closed,
‘and as a matter of policy, we don't want to spill anything that is ultimately
going to be used by somebody else. _So the policy 'should be open, closed if
.-we have to -- but let's use an open approach and take care of the confiden-
-~ tiality on an ad hoc basis. ... . . | oo e O

 Kemmis: ' Maybe one point of.glatificétiohzhe could get'Béhind uS“noQ, rather than .
. waiting until there is an audience in the room, and that is the question of
-~ whether spectators will be allowed ;o participate in the negotiations._fit

 seems to me it would be better to settle that now rather than to wait’ﬁhtil
“somebody asks us. . . : ISR -,'v,“" , T PR -

Loble: There's that Public Participatioh’statuté'l . ;

Kemmis: I think I agrée with David that thét-véryrélearly doeén't'éﬁpiyl N

Ladd: Well, the Publié Participationfstatute is‘éhe entire'sfatdtéaF- that'first
section, I think, does not apply. The only one we're concerned with is
« + » (unintelligible). T o

 Loble: Well, I'd like to have some discussion ofi this. What do youtthink2_:

Kemmis: We've got enough work to do and a hard enough job to do without speeches.

Pablo: -; . . (unintelligible)' 6}5, Seﬁaté aid é’loﬁsy job because they 1e£l§t
get completely out of hand. I don't remember who chaired the hearing in



Baenen:

-1rre1evant - sure, that S common w1th anybody.

Helena for Senate Bill 76, but they Kept it under control . .’. (unintel-
ligible). :

If we do well ehough with the agenda, and we put on the agenda the starting
time and concluding time and everything is listed, and we indicated who the
chairman is going to be, which we can do oh our alternating basis; we can
have in there, for example, that we start it at 9:00, we can have . . . say
we have eight items -- and we list four in the morning and four in the after-
noon -- one of the things we could do is go from, say, 9:00 to 10:30, and
then at 10:30, show that we'll have a 15 minute public participation. And
they can make their comments and ask guestions out of those 15 minutes, and
then we'll just schedule them in -- any possibilities -- and then we pick

-up again at 10:45 and go to 12:15, and break till 1:15, and then go till

3:30, and have it open from 3:30 until 3:45, and then go until 5:30. We can

show them that they've got some time if they want it, and perhaps, to the

extent that they are there with something other than (unintelligible) with

‘the Council or somebody else. Have them put their comments in writing or

something. But I would agree, we're not going to get much done if we start

off with, you know, the third negotiating session comes to order, and some-

body jumps up and says Mr. Chairman. Thirty minutes later you're listening

to this passiqnate speech as to why whatever. That has a tendency to (unin-
telligible) better than, I am sure, what your elected representatives . . .

it sets off the person next to him, and pretty soon somebody is talking

. about how their grandmother's farm -- it happens to be in Wyoming -- is
v guffering from lack of water. I think, basically, I would agree to reduce
«« it to a point of very little publlc participation. On the other hand I ’

. thlnk 1f we can sit a mlnute o . (unlntelllglble) .

) Grant- I agree w1th Tom. I thlnk that publlc part1c1patlon is very 1mportant,

~-and I think . (unintelligible), but I think that you, maybe you could

e schedule a meetlng, say, two hours -- say, from 9:00 to 11:00 -- for the
ir.2 public, then from then on have a closed meeting and use this for things that
* are really important about what the public has said. I agree with the

gentleman here that there's going to be a lot of stuff that's going to be

.

j—Baema‘n: That's rlght. We.haVe twb dlfferent . ,.; (unintelligihle). For 6ﬁi
- ‘sessions, ‘I think you do have to make some allowances for public partici-

pation. I think it can be flexible -- keeping in mind the overall goal of
trying to make progress. If we don't show up with the feeling that this is
an iron-clad agenda in terms of 20 minutes for the public to speak, and it
turns out that 45 very concerned citizens from someplace have motored 200
miles and want to be heard -- a good chairman can perhaps suggest to them,
well, can't you all go out in the other room and get a spokesperson because .
we can't listen to all you persons. Then the two spokespersons could take
it from there. - '

Brown: I think -- if I may comment on this for a moment -- first of all, we're

faced with a completely opposite situation from what we have on the Northern

- Cheyenne, and that's fine. I think we can adjust to this situation and, as

you say, from a practical sense meet in Missoula or any number of things.
But if we're going to do it, for one -- we're going to have to do it for both,
I'm not saying both tribes, but we're going to have people who think they're
going to be affected, whether they are or not -- non-Indians who think they
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are going to be affected, either above or below the Flathead Reservatlon are
also going to want to put in their two cents' worth. We have given only a
little bit of thought to how we might haridle this educating the public. It's
probably 901ng to be easier for us to do it under these c1rcumstances, but
elther way, 1t s going to be time consumlng. ST : B

Baenen: This is just general -- I sit here and think about Flathead, and I don t
recognize that you people are talking about other reservatlons « « o (unin-
telllglble) . . multlple sxtuatlons. - : SRR

Loble: I don't see why we couldn't do one thlng w1th one, and a dlfferent way

w1th another. I don t see a reason why we can t do 1t that way.

’Baenen. I was thlnklng that . maybe 1f we run into a very concentrated deSLre ‘of h
" the people to have a publlc partlclpatlon, maybe we'll have to add a day '
‘on to the sessions, with Monday as ‘public¢ session -- "the public is 1nv1ted
“to come 1n at 10:00 and tell us all they want us to hear. :As soon as we
Istart on our agenda, . . . ‘that might be a way to do it -- just sit there
and let them glve us all thelr thoughts and 1deas and thelr cr1t1c1sms and

"concerns. o LT Te : S S

S s e R R et e

Loble~ "I don't have any personal dlfflculty w1th that at all -- none whatever.“;
. You've got people 1n your tribe who want to be heard -~ let's glve them a 7~
chance to e I :

‘Brown "And under those c1rcumstances, 1t seems to me now that we would be better
off to be off the reservation =- keep those things separate, ‘and then we can
‘be hearing non-Indians =-"they're going to be affected by these. . We're - ool
better off to hold those ln Mlssoula or in Kallspell or somethlng 11ke that -

\

:Ladd ‘We had spoken, ‘I guess, or at 1east tossed around the 1dea of hav1ng sort?

' of an independent, really -- I guess it would be almost one-sided things - . \

*talk about the Commission having say, a public meeting to address the concerns o
of the non-Indians. And one of those concerns is, of course, any of those ’

' meetings are going to attract some folks that have some rather vocal v1ewsvj‘_ L
on it, and the thought was that maybe the meetings where we're addressing some R
Indian concerns would be separate, and these wouldn't have anythlng to do with
our negotiating sessions -- they'd basically be Just sort. of a public relations
and reporting thlng. My only concern with having them at ‘the negotiating

" ‘'sessions might be that both radical elements might end up. in a shouting _

" match between each other in the audience. Now I don't know if that's a real .

~ concern or not, but that s somethlng that I brlng up that you mlght want to
thlnk about. ’ ER : Dol S ) ;

Baenen. We could even spllt them - have a publlc seSSLon on Monday and a nego—
tlatlng session ‘scheduled 1n Helena for Wednesday : ;:u,:.ﬁuw L

Ladd: There really isn't any need to tie them together, I thlnk.

Brown._ We re just feellng our way out here, ‘but I agree w1th Dan - I thlnk we ‘ .

" heed to resolve something here today on how might do it as best we: can.-;I o
wouldn't think that we would have to have these public sessions every nego- ‘
tlatlng se551on, at all. Set aslde every thlrd one, or somethlng 11ke that._ﬂff

Baenen: My feellng on the negot1at1ng session, those sessions best take place
either in Helena or . . . either place where records and staff are 901ng to be.
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As I see it now, there may be a reason to have one in Kalispell, and there

may be a reason to have one in (unintelligible). Basically, in terms of

the working session, I know from the tribe's standpoint and the administrator's
standpoint, the negotiating sessions in Helena would be more smoothly run
be¢ause there won't be 4000 people coming through the front door and wanting
to talk to Tommny ofr to somebody else. Now you may have the same problem in
Helena —-- it's your telephones that are ringing as opposed to theirs.

Brown: Well, we could get around that by getting out of our office -- going
across town or something.

Houle: Well, on the whole issue, I don't see how you can do any serious negotia-
" ting with the public interfering. I agree we ought to hold a meeting before
hand and explain what we're going to do, and tell them once we get something
done, we'll hold public hearings on them. I have trouble seeing each meeting
being interrupted by public input. I think it would be counter-productive,
to say the least . . . (unintelligible).

Loble: You mean pefiodically have a public meeting?

_Baenen: It seems to be the concensus -- that public meetings basically not be
related to the negotiating process. ) ' §

Loble: Okay.

Kemmis: Well, I wouldn't have any objection to the suggestion that 20 minutes be
" set aside in case anyone does show up. As long as it is fairly strictly
- controlled and it's clear that the rest of the time it's only the negotiating
people that will be allowed to participate, I think maybe that's a good pres-
sure release valve. . T . ' T j

Loble:"Yeah; I basiéall? woﬁid_Bévdpposed if'sbﬁe'people‘show up; and say, well
‘we are here. I don't know =~ something about that I just don't like to say,
but I think we can be flexible about this. '

‘Baenen: Yeah, we're certainly; as they SAy, plowing néw'érOund or something like
that.

Loble: Yeah, we are.b‘Maybe there woh't be as much interest in it as we think.
Houle: And both sides have public officials available to them.

Loble: . . . (unintelligible). would be the desirability of periodic joint . .
' . (unintelligible). Scott was involved inh some negotiations. Where was
that? ' '

Brown: Bétween Saskatchewan and Montana with the International Joint Commission.
They were very closed meetings because of the nature of those negotiations.
Even more confidential than that were the negotiations between United States
and Canada. The IJC operates under strict confidentiality -- even more soO

" than the Fort Peck tribes. But the two chairman simply got together after
each session and released a brief news release. You might have to both
here -- you might have to do that as well as . . . If you're going to allow
the public in, you're going to have newsmen in. That's something that we
haven't really talked about here. You're going to have newsmen there, and
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they're going to be recording things as they hear them. Sometimes they can
miscoénstrue something, so you might be wise to still consider a joint news
release and say this is what we want to be heard on the radio or television.

Loble: There are places in Helena where, if we have meetings, like in the Gov-
ernor's Reception, where the newspaper reporters drop in always because
there is always something going on. And there are other places where they
would seldom go. I'm kind of inclined towards the latter. I've had some
miserable experiences with newspaper reports where I've been reported as
saying something I didn't say at all and don't even believe. '

Baenen: We have a general office policy of not talking to the press. Lawyers
« « « (unintelligible) . . . I consented to talk to a reporter on two
-very implicit grounds. Number one is it was for attribution only. I ex~-
Plained to her for attribution only meant she didn't talk to me -- my haine
was not to be used. Besides that, what they were . . . (unintelligible)».
« . they were all wrong. A : ‘ "

I think we should consider on an ad hoc basis to watch the Flathead area
where the news stories are constantly erroneous, as theycome from at least
one would be jourhalist. I think that we should be prepared to issue joint

~ _hews releases for two reasons. One, to correct if there might be an error.
And one, to make certain that the press has a statement as to what we feel
‘'we have done. And two, that the people will kind of want . . « to keep
the public informed as to what's going on. e
Loble: I think an ad joc basis is fine.'_For‘instance,‘for this one I don't see
~ any reason for a news release at all. But there will be some, I think, where
we will like one. That sound all right to everybody? T
- Number four: the negotiating teams, size, authority, roles, the function
of technical staff. Well, on our side, we've already discussed that pretty well
And far as our technical staff, I think it was : . . (unintelligible) . . .’
‘i. . . Tony Rogers, Al Chronister, and Joe Roberts. We talked along the line
.. of their being technical staff which would meet independent of the negotia-
' ting team to (unintelligible).” And latef on that would be reported onto the
results of what they discussed, and what they decided on would be reported
- to the negotiating -- the respective negotiating teams. - R

(Tape being changed)

Baenen: . . . to make certain that somebody in the (unintelligible) has settled
the (unintelligible) because that's a very sensitive subject and some of the ,
places you may want to go, the tribe will have to take some steps to make
sure everything is taken care of so that it doesn't become a cause. Other
than that, I think (unintelligible ) is the contact person to all of that
at the reservation, and if Fred's not available I guess (unintelligible).

And tvwo, (unintelligible) couldn't be with us today because he had a meeting.

Loble: EQelyh Stevenson,
Brown: Yes, I recognize the name; I haven't met Evelyn.'Af- 
Loble: By thé‘Way, to go back to this, I don't know if I mentioned this to you --

did I ever tell you that Jack Burke, the Vice President of Montana Power
Company, came in to see me? 'He_was interested in these negotiations for



