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Loble: The Reserved Water Rights Compact Commission is happy to have the oppor
tunity to meet with the Confederated Salish - Kootenai Tribes and their rep
resentatives. We're.happy to enter into negotiations, which we think is the
best way to solve the problems that exist. We think it's better than liti
gation; we think you have that idea too, or you wouldn't be here.

Yesterday we met with the Northern Cheyenne Tribal representatives, and
they feel that way about it. We're anxious to get into negotiations.

As you know, I'm chairman of the Compact Commission, and as these meetings
progress, it seems to me that it is necessary to have somebody preside over
a meeting like this. Yesterday we kind of hit en the solution that somebody
from the Compact Commission would preside at one meeting, and the next meeting
somebody from the tribe would preside.

Baenen: That sounds all right to me.

Loble: Inasmuch as I formed the agenda, I presided down there, and if it's all
right with you I'll just go ahead.

We did think it was necessary to have a record of what was said. Lori
works for the Kelly organization, which provides secretarial services in
Billings. She came down to Lame Deer, and she's here today trying to make
a record as best she can of what happens. Then we'll see that everybody gets
copies of it.

Does anybody have anything to say in a preliminary way before we start on
the agenda?

Baenen: I don't think so; I think we can just get started on it. I think we'll
start with your agenda and work our way through it. Some of the matter you've
got on there, I think we can probably answer immediately — give you some
direct answers today, with the recognition that everything we say is final,
obviously subject to the political end or legal checks you may want to do
Later on. But I think we can start with your list and work our way down.



Loble: To begin in a preliminary way, my letter to Tony Rogers says that we
thought this meeting would be general, and preliminary in nature We've
Dust got to get some of these things out of the way, and then this would
lead into the preparation of the factual data. I think one of the impor
tant things is to get to know each other. That's very important.
_The first item I had on the agenda is bilateral understanding of nego

tiating authority. I interpret that to mean to sav what authority the rep
resentatives have. You've all, I assume, read the statute of this Compact
Commission - a nine member Commission. I would like to say that the compo
sition of the Commission is permanent. It's not going to change every time
the government changes or the legislature changes. It's permanent, and I
think that's essential.

Let's start with-the Commission itself. Briefly, the Commission is
authorized to enter into a compact . . . (unintelligible) . . .equitable
apportionment of water between Indians and non-Indians, concerned with
Inaian reserved water rights. As you know, the law specifies that anv com
pact entered into by the Commission must be ratified bv the legislature,
by the tribe, and by the Congress. You'll be able to sav later whether
ratification of the compact by the tribe involves referendum of the members
or the tribe, or whether it can be ratified by the Council. I don't know
that-— you'd have to answer that.

Taking it a step down further, let's take the authorized members of the
Commission who are here. The way this stands with the Commission is this-
At all negotiating sessions, I anticipate that I will be there as chairman,
bcott Brown as our program manager will be present, and Dave Ladd as our
attorney will be present. I am an attorney, but I'm not acting as attorney
in this particular role that I have as chairman. In addition to that, when
the Commission met and considered this, certain members of the Commission
were assigned to meet with certain tribes. It was generallv decided on the
basis or proximity of those members to tribal headquarters." For instance,
Dan Kemmis, who's from Missoula, was assigned to this tribe. Steve Brown
tL ?° c° °nS- StSVe Br°Wn is in Helena' and he's * Senator. Andthe.es a Senator Jack Gait, who is from Martinsdale. He asked to be in-
M^! "a membef °n a11 tribes- He was in the Northern Cheyenne negotia
tions yesteraay, but he was busy today. In addition, any other member of
the Commission who wishes to come is welcome to come
rm^oi'? ^V0 emphasize this: ^ no other members of the Commission except
myself and Scott and Dave show up, we'll still be able to work on the issues.
AS tar aS what s agreed upon by the representatives of the Commission at
tnese mee^-"—- ^ .__ -, , ...,-tmgs, I would anticipate that whatever we agree, it will be aareed
to - wnatever we agree to here will be ratified by the Commission itself
unless something unusual happens. I suppose that's possible; I think it
oTcours/^H tht\that W°Uld happen' but Xthink it's possible. Eventually,
on 1 'thS.Wh0le commission ... ithink that covers it. Anybody
on the Commission side have anything to add?

Baenen: Subsequent to whatever comments or corrections that Tommv may add to
what I say, I think it's fair to say that whoever is here on' behalf of the
lilt ^ T ?1Ven meSting WU1 haVe thG aufchority to neaotiate with you.
The tribe has established a negotiating team, and bv tribal resolution thev
up I" "h le3der aUCTnientS at S given Ses3io- But whoever shows "up will be here with the authority to neaotiate. Whatever is neaotiated
-ill have to be ratified by the tribe. Idon't think Ican tell'you now if



that means it would have to be by the Council or by referendum. The Council

certainly has the power — the legal authority — to do it. Whether the

Council, under circumstances that may develop, would feel that politically
they should do it by its own actions or by referendum — at this juncture is

a question I can't answer, and I expect neither can the Chairman or the

Secretary. They do have the authority to ratify it. Anything that ultimately
is agreed upon will have to be ratified by the tribe; that's required under
the Tribal Constitute and by-laws. Ratification will be . . . (unintelligible)
. . . There's always a question of the . . (unintelligible) . . known

as the Bureau of Indian Affairs. My preliminary thinking would be that we
would definitely want the Bureau of Indian Affairs to put its blessing on
the final agreed-upon compact. They will obviously be involved as we get
along, because they on the reservation are, through the irrigation project,
a very dominant water using organization. We believe that ultimately what
ever is agreed upon would want to be ratified by Congress — it would have
to be ratified by Congress, just as on the tribal side. I think we both
would be much more secure with what we had concluded, in terms of it being
a long-standing, final — I put quotes around final — resolution of water
rights. You can never finally resolve them. Obviously there's always going
to be a potential kink. Hopefully we can negotiate something that we can
put to rest and eliminate uncertainty and friction over litigation.. We
think that if that goes through Congress, that's what will happen. As we
see it, the negotiating team, the way it's always worked with the Flathead,
the negotiating group— when it finishes what it considers steps that it
can do . . . when it feels that you can't reach what is fair and
equitable, then you don't reach an agreement. You don't go back to the
Compact Commission and say, we've reached something we can't agree with.
When the necessary give and take is over that's involved with negotiations,

we can reach that point where we can all say, well, under the circumstances
this is what happened in the negotiating agreement; we didn't get everything
we wanted, but we didn't lose everything we wanted. I think that's the
best way to go. They'll take it to the Council — the full Council — and

it will be presented so that the recommendation can be to approve. At that
time, I suspect the Council will . . . probably not until that time . . .
they'll probably not make their decision as to whether they want to do it
by Council action or by referendum. To try and forecast the future, it
seems to me that the complications involved would make it something that would

be very difficult to present by referendum. They could present the principle
by referendum, which is that we have agreed on something — the negotiating
team has agreed upon it, the Council has probably agreed upon it, or it
probably wouldn't- have been presented to the people. I don't know that that
would make much sense, but that's a matter that involves political decisions,
and I certainly can't forecast what way they might go.

We would also either currently seek Bureau approval. We might seek infor
mal Bureau approval. We probably would have informal Bureau approval . . .
(unintelligible) . . . federal capacity because it has some water rights on
the reservation, depending on what they do in connection with the irrigation
project, and in connection with the tribe . . . (unintelligible) . . .
have other areas above and below the reservation that could be affected by
whatever compact is reached.

Loble: What Department is that?

Ladd: Fish and wildlife, Parks and Recreation. . .



Baenen: They're all Interiox Department. Everything on the reservation, as far
as I know, is Interior Department. So we probably will have, at least infor
mally, clearance by those people. It seems to me that if we work out some
thing and we're all in agreement, we would have little problem going in to
Congress and going through the State. We'd say, here it is; we've worked it
out and it's satisfactory. Here's the proposed bill; let's have the hearing
and take it from there. So that's basically how we see it, and any changes
would be ones that we can't anticipate at this time.

Loble: I might say one thing. I think it's best that when somebody speaks that
we let him finish whatever they're going to say — make a little note —
and then ask them your question. Otherwise you throw a guy off. I just
did it; I'll try not to do it again.

I wanted to ask you what the tenure of your tribal officials is. What's
their term of office? When is the next election?

Baenen: Let me back up a step first before I answer that. I want to ask Fred or
Tom if they have anything they wanted to say on my comments.

Houle; The Council appointed . . . (unintelligible) . . . BIA . . . Rights
Protection specialist. . .

Baenen: Council members are elected on the four year terms. There's a 10 person
Council; there are elected five every two years, having just finished an
election in December. So the present Council will remain . . . new members
take office on the first meeting after the first of January preceding the
month of elections. So the next election will be in December of '81. The
present Council will continue as it is. There is a revised Constitution and
by laws which is under consideration; it will be voted on bv the Tribal
members this summer — that's an open question. There's nothing in that
that would be voted in that would basically affect either what we're doing
or the composition of the Council in terms of present people who serve out
their terms. There would be new elections; there would still be staggered
elections every two years.

Loble: Would we be able to get a copy of the Constitution and by laws?

Baenen: . . . (unintelligible) . . . have it as an exhibit. We either have it
as an exhibit or they do, so there's always . . . Sure.

Loble: I might take the information mentioned today ... It might be helpful
for you to know the way the Northern Cheyenne did their (unintelligible).
Ted Meredith was there yesterday, and Mr. Bohannon — he's a retired BIA
officer. I think . . . (unintelligible). He was sitting in for Mr. Jenninas,
who couldn't make it. I just thought I would tell you that. Anybody have
anything else to add?

Baenen: We've talked about this off and on for a couple of years — we talked
about a compact before the Compact Commission . . . (unintelligible). We
talked about the possibility of the Flathead because of the hvdrologv —
it lends itself for all of the state to lcok at the possibility of a'compact
because we really, with minor exception, are dealing with either run-off
or one mam body of water . . . the Flathead River either coming in or coming
out. Which means there should be some agreement on what is going to come in
and what is going to go out. You could take what's in the middle and maybe



reach some agreement. I think there's good possibilities of that. I don't
know all of the hydrology on that, but . . (unintelligible).

Loble: I think that's right. By the way, you mentioned hydrology. We have a
hydrologist who is going to work for the Compact Commission.

Brown: His name is Steve Holnbeck. There is some question that we're going to
get the funding, but we're 95% certain that he will be comina on soon —
July 15.

Loble: We might^as well let it all hang out. We can talk about funding a little
bit. There's a little confusion about our appropriations — for the Compact
Commission. Senate Bill 76 had a general appropriation; the whole bill
didn't specifically mention the Compact. Some question has been raised as
to whether that general appropriation made for the administration of Senate
Bill 76 applied for our particular Compact Commission.

So far, the Department of Natural Resources and Conservation has been very
good to us. As a matter of fact, their money for administration of Senate
Bill 76 comes out of the fee claims — the fee for filinq claims for water
under Senate Bill 76. Everybody who wants to have a water right has to file.
It's $40, I think, and that's where the money is coming from." And that's
not coming in fast, so what they're doing is borrowing aaainst the general
fund. In order to try to pin down just where the Commission stands in this
matter, we're in the process of seeking an opinion from the Attorney General,
Mr. Greely, on the Commission itself. We're hoping that he will say that
we're in the same status as everybody else under Senate Bill 76. So far, we
don't have any real serious problem about funding. We're able to pay our
Program Manager and our attorney and our hydrologist and the wages"I get,
and Dan gets, and members of the Commission. But I wanted you to know about
that.

I think you may understand, and I should have added this in a preliminary
way, that the Department of Natural Resources and Conservation —'the mem
bers of that act as our staff. We are independent; we are not under the
control of the director of the Department in any way, nor are any of our
employees — they're under our control. Nevertheless, they're in it. And
there's no question about it because they have the expertise. Our Program
Manager's office is at the DNRC. Dave Ladd, our attorney, has an offie- out
there, and they help us an awful lot. The people who are assistinc us —
just so you know who they are, the DNRC. There's Rich Moy. What's his title?

Brown: He's Bureau Chief of the Water Sciences Bureau. They have probably most
or the technical experts we'll be using as we acquire data and verify"data.

Loble: Gary Fritz . . .

Brown: He's Administrator of the Water Resource Division. He's Rich's supervisor
and administrator of the entire division, which includes water rights", engi
neering, the Water Sciences Bureau, water planning, ... I guess that's
about it. Gary is directly involved in all water-related issues in the state.

Loble: We do anticipate that they may show up from time to time. Those are the
principle ones. There may be others.

Let's go to two on the agenda: Desirability and leqality of closinc the
negotiation process co the public. And I would add to "that'the word confiden-

mis is a matter that is of great interest to vou, I know. It's a



matter of great interest to every tribe, and it is to us. We think it's
going to be very difficult — impossible, really — to negotiate in the public
eye and in the eye of the press. We hope that can be avoided. That's the
first facet. The second facet is the keeping of information confidential.
Say you give us information — we don't want to discourage that — so every
thing is confidential. I want to tell you a problem we have.

Montana has an open meeting law that says that all meetings of boards
and commissions be open to the public. There are some exceptions, and I'm
going to ask Dave Ladd, our attorney to say a little more. We're currently
in^the process of researching it, and we hope that you will, too, so that
we'll be able to come up with a definitive answer. The second asoect of it
is confidentiality. There's a Constitutional provision in the 1972 Consti
tution that provides that, roughly, the public shall have access to all the
aata and freedom of information. I know that, in my legal work, with clients
there has always been some apprehension,' particularly, you may have some
company with an industrial project that they want to"keeo quiet. Some of
them have been apprehensive about that Constitutional provision — that it
might override, and they made an application, say, to do somethina on state
land that they might have to disclose to the state aaencv — they"would not
be able to keep it confidential. We don't have an answer to that right now.
We are going to look into it, and the attorneys for the Northern Cheyenne
Tribe are going to look into it, and I think you will as well. Dave, would
you expand on that a little, please?

Ladd: The statue in Montana is a Public Participation in Government Statute,
basically with two sections. The first section deals with notice and due
process considerations — that sort of thing. That applies mostly to com
missions that have the ability to take final action, make a determination
in contested cases, and similar actions. I think we can safely say that
that part would not apply, since the Compact Commission has no final authority
We can't make any decision that will really affect contested rights without
ratification. The second portion is the open meeting statute, and that di
rectly does deal with the Compact Commission because it covers any commission,
committee, or other governmental body that runs on public funds. Of course,
we're totally supported by public funds, so that's applicable. There is, how
ever, an exception in there that meetings may be closed if the talks re
late to litigation or collective bargaining. We, of course, don't directly
fit within that exception, but we're coming close to concludina that our
talks do, indeed, relate to litigation since the Compact Commission is a
part or the whole adjudication scheme in the state. I think what we'll decide
is to xook on these talks as settlement talks and then we'd be able to avail
ourselves with that exception — the talks relating to litigation.
_ The connaentiality question is a little less clear. I'm not aware in
initial research, that there's any case law interpreting that, or franklv,
any case law on Montana open meeting statute, or at least any that's relevant.
There s a couple of cases that don't deal with the (unintelligible) of the
statute. I think if we look at the confidentiality thing in the same light,
considering these to be sort of settlement discussions, that an exception
wi.l have to^be implied or created for such settlement talks. It would be
meaningless for, say, any government department to totally open uo its files
concerning active litigation. So, while there is no exception in"the Consti
tution aealmg with confidentiality, I think that that issue would have to
^ resoived tnat way. So, in conclusion, I think we will be able to close
the meetinas. I th-i-ii- in --,,-*- ^v,-i- ;.-• _ .. • ,La-i,u-' ln i-aci-, i.iat it s essential that the meetinas do be
ciosea to the press.



Baenen: My personal feeling is that we agree that it's difficult or perhaps im
possible to negotiate in.the eye of the public. I would hope that we" could
work out something that when we reach those aspects of negotiations where it
is more crucial, that we make an exception at that time, "on the other hand,
as much as I dislike anybody around when I'm working, I think there's a verv
political process (unintelligible). And I think that we ought to consider
among ourselves whether or not in the long run we can make our meetings open
so that the people know they're there — even if they never attend —"which
I suspect will be the case after the first meetings. We can establish a
record so that when Joe Schmoe, be he tribal member, federal employee, non-
tribal member, stands up and starts attacking the fact that there's been
some type of various negotiations going on, we can sav that this has been an
open process from start to finish. I think we have a better chance of selling
on all levels what we put together; I anticipate somewhere along the line
each of us will have to use muscle on our respective constituents to make
them understand that, in the long run, this is best for them. We each have
our hardcore individuals who we have a little trouble with. It's reassuring
to know that we have an out when we need it for closed sessions, but my
policy reeling is that we have no problem with them being open. It's easi<=-
to aeal with people — it may delay things at the start because thev may be
disruptive m asking to be heard, and it may go slowly — but I think over
all we have a better chance by keeping them open,- but we don't have to send
them invitations. Do whatever the law says you have to do, and we'll have
it. I think you end up going a long ways. The confidentiality auestion
does present a little more difficult topic, but there are some ways to deal
with that. That is, (unintelligible) all the records that we're not turning
over to you, but why don't you and your people come over and sit down with
our technical people, and you review them all here in our office and then you
can go back to Helena, and you'll know basically what we've got here. And
we can ao the same thing, so we don't have their documents; we happen to have
a gooa iaea or what's in them and perhaps we've got enough ideas of what's
in them to go ahead and do negotiating. If you've got a memory laose, you
can pick up tne telephone and call our hydrologist and sav, I just can't re
member what it was I read about Crow Creek - what type of run-off are we
having m critical years. I think we can deal with those. I think that the
best way for us to go is to . . . ril^put it in negative: I think it would
prooably be counter-productive of what we're trying to achieve to have some-
oody hear now that the policy for the negotiating for the Compact Commission
and the Indian tribe are closed sessions. If somebody savs, well, what is
tbe po.icy — well, tne policy is that these are open meetings; Generally,
these are open meetings. Of course, if it involves litigation, now and 'then
we may nave to have a closed session just because it does involve litigation.
Our policy is not to try and avoid that situation. I think that we can make
good progress, and . . . (unintelligible) . . . background mix that whatever
we come up with is more politically palatable. It may be more palatable . .
. (unintelligible). . . feeling that, well, I don't really know what the
Commission did - and I never will understand what thev did - but they did
it in open session, that it was basically the state representatives workinq
in the open, and that they say this is a good idea .. . (unintelligible)/
I. they re arfected by it, they might accept it.

Loble: I think the.problem of open meetings and confidentialit ydoesn't r-st so
much with the Commission as it does for the tribes, to tell'you th. truth.
We re not really arnr^h^mi --p iK-Mt- ; >- n^~ ,-u- -, - i •,/ -..H....1.0H. nix.jt u. One thing we would like alone the
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the line would be an open confrontation with the press where ... if somebody
can't get in, and he starts writing about the secretive things that are going"
on — my gosh, they can really just rip you to pieces, and we don't want that.
You don't either.

Baenen: Well, the Tribal members and the Council are used to the kind of meeting
where majoritally and collectively would, if one wanted to, let all the red
necks come in and raise hell — and so the delegates and the Mod Squad show
up at the meeting and raise hell. We can all sit there and let them get it
off their chests and then go on. If it reaches the point where you can't
get anything done and you're spending all your time dealing with them, then
we can retire over coffee and decide whether or not we're reaching a ooint
where maybe we're going to have to either start having our meetings in Flat
head Valley or Lame Deer. . . . There are some practical ways to at least
reduce those problems. I think the confidentiality we'll just'have to take
on an ad hoc basis — it's something that obviously most of what we have,
and most of what you have that we might be concerned about disclosing now,
in terms of everybody as opposed to you people — you might be concerned
about disclosing to everybody . . . (unintelligible) . .". will end upsubject to
discovery in litigation at whatever state that litigation takes place". Ulti
mately, what's going to be discoverable in any event is merely a word product
that you would base (unintelligible) your lawsuit to explain your position.
If the same word product is in the negotiation — X amount of water avail
able in a critical water year — and leave many claims hanging around. . .
(unintelligible) . . .develop on the reservation turned into tribal . .
do that for 10,000 acres, you know, we anticipate that kind of thing — you
can't do that in the abstract. That's fine, if you don't know there's
enough water available. So I think we have to take that on an ad hoc basis.
We don't approach it as a matter of policy that we want everything closed,
and as a matter of policy, we don't want to spill anvthina that is ultimately
going to be used by somebody else. So the policy should be open, closed if
we have to — but let's use an open approach and take care of the confiden
tiality on an ad hoc basis.

Kemmis:^ Maybe one point of clarification we could get behind us now, rather than
waiting until there is an audience in the room, and that is the .question of
whether spectators will be allowed to participate in the necotiations. It
seems to me it would be better to settle that now rather than to wait until
somebody asks us.

Loble: There's that Public Participation statute

Kemmis: I think I agree with David that that very clearly doesn't apply.

Ladd: Well, the Public Participation statute is the entire statute — that first
section, I think, does not apply. The only one we're concerned with is
- . . (unintelligible).

Loble: Well, I'd like to have some discussion on this. What do you think?

Kemrus: We've got enough work to do and a hard enough job to do without speeches.
Pablo: . . . (unin^p i1 i•-i'n; ,, \ n - r- •• - iiu,in.Liii,;iJLc) u.:3. Senate aia a lousy job because they let it

get complete! v one of -i •,"•-'• t ••;.-., '- ...,„-,„,•„-.. . ,• L ''--';' '- t-e:.:em^ut wno chaired the hearing in



Helena for Senate Bill 76, but they kept it under control
ligible).

(unintel-

Baenen: If we do well enough with the agenda, and we put on the agenda the start:
time and concluding time and everything is listed, and we indicated who the
chairman is going to be, which we can do on our alternating basis; we can
have in there, for example, that we start it at. 9': 00, we can have . . . say
we have eight items — and we list four in the morning and four in the after
noon one of the things we could do is go from, say, 9:00 to 10:30, and
then at 10:30, show that we'll have a 15 minute public participation. And
they can make their comments and ask questions out of those 15 minutes, and
then we'll just schedule them in — any possibilities -- and then we oick
up again at 10:45 and go to 12:15, and"break till 1:15,-and then ao till
3:30, and have it open from 3:30 until 3:45, and then go until 5:30. We can
show them that they've got some time if they want it, and perhaps, to the
extent that they are there with something other than (unintelligible) with
the Council or somebody else. Have them put their comments in writing or
something. But I would agree, we're not going to get much done if we start
off with, you know, the third negotiating session comes to order, and some
body jumps up and says Mr. Chairman. Thirty minutes later you're listening
to this passionate speech as to why whatever. That has a tendency to (unin
telligible) better than, I am sure, what your elected representatives
.it sets off the person next to him, and pretty soon somebody is talking
about how their grandmother's farm — it happens to be in Wyomina — is
suffering from lack of water. I think, basically, I would agree to reduce
it to a point of very little public participation. On the other hand, I
think if we can sit a minute . . . (unintelligible).

Grant: I agree with Tom. I think that public participation is very important,
and I tnmk . . . (unintelligible)-, but I think that you, maybe you could
scneaule a meeting, say, two hours — sav, from 9:00 to 11:00 — for the
public, then from then on have a closed meeting and use this for thincs that
are really important about what the public has said. I aaree with the
gentleman here that there's going to be a lot of stuff that's goinq to be
irrelevant — sure, that's common with anybody.

Baenen: That's right. We have two different . . .' (unintelligible). For our
sessions,^! think you do have to make some allowances for public partici
pation, i think it can be flexible — keeping in mind the'overall aoal or
trying to make progress. If we don't show up with the feelinq that/his is
an iron clad agenda in terms of 20 minutes for the public to speak, and it
turns out that 45 very concerned citizens from someplace have motored 200
miles and^want to be heard — a good chairman can perhaps suggest to them,
well, can't you all go out in the other room and get a spokesperson because
we can t listen to all you persons. Then the two spokespersons could take
it from there.

Brown: I think — if i may comment on this for a moment — first of all, we're
faced with a completely opposite situation from what we have on the Northern
Cheyenne, and that's fine. r think we can adjust to this situation and, as
you say, from a practical sense meet in Missoula or any number of thincs.
But i: we're going to do it. for one - we're goina to'have to do it for both,
I'm not saying both tribes, but we're going to'have people who think the'
gome to be affected, whether they are or not - non-Indians who think ti

re
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are going to be affected, either above or below the Flathead Reservation are
also going to want to put in their two cents' worth. We have given only a
little bit of thought to how we might handle this educating the public. It's
probably going to be easier for us to do it under these circumstances, but
either way, it's going to be time consuming.

Baenen: This is just general — I sit here and think about Flathead, and I don't
recognize that you people are talking about other reservations . . . (unin
telligible) . . . multiple situations.

Loble: I don't see why we couldn't do one thing with one, and a different way
with another. I don't see a reason why we can't do it that way.

Baenen: I was thinking that maybe if we run into a very concentrated desire of
the people to have a public participation, maybe we'll have to add a day
on to the sessions, with Monday as public session — the public is invited
to come'in at 10:00 and tell us all they want us to hear. As soon as we
start on our agenda, . . . that might be a way to do it — just sit there
and let them give us all their thoughts and ideas and their criticisms and
concerns.

Loble: I don't have any personal difficulty with that at all — none whatever.
You've got people in your tribe who want to be heard — let's give them a
chance to.

Brown: And under those circumstances, it seems to me now that we would be better
off to be off the reservation — keep those things separate, and then we can
be hearing non-Indians — they're going to be affected by these. We're
better off to hold those in Missoula or in Kalispell or something like that.

Ladd: We had spoken, I guess, or at least tossed around the idea of having sort
of an independent, really — I guess it would be almost one-sided things --
talk about the Commission having say, a public meeting to address the concerns
of the non-Indians. And one of those concerns is, of course, any of those
meetings are going to attract some folks that have some rather vocal views
on it, and the thought was that maybe the meetings where we're addressing some
Indian concerns would be separate, and these wouldn't have anything to do with
our negotiating sessions — they'd basically be just sort of a public relations
and reporting thing. My only concern with having them at the negotiating
sessions might be that both radical elements might end up in a shouting
match between each other in the audience. Now I don't know if that's a real
concern or not, but that's something that I bring up that you might want to
think about.

Baenen: We could even split them — have a public session on Monday and a nego
tiating session scheduled in Helena for Wednesday.

Ladd: There really isn't any need to tie them together, I think.

Brown: We're just feeling our way out here, but I agree with Dan — I think we
need to resolve something here today on how might do it as best we can. I
wouldn't think that we would have to have these public sessions every nego
tiating session, at all. Set aside every third one, or something like that.

Baenen: My feeling on the negotiating session, those sessions best take place
eitner in Helena or . . . either place where records and staff are going to be.
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As I see it now, there may be a reason to have one in Kalispell, and there
may be a reason to have one in (unintelligible). Basically, in terms of
the working session, I know from the tribe's standpoint and the administrator's
standpoint, the negotiating sessions in Helena would be more smoothly run
because there won't be 4000 people coming through the front door and"wanting
to talk to Tommy or to somebody else. Now you may have the same problem in
Helena — it's your telephones that are ringing as opposed to theirs.

Brown: Well, we could get around that by getting out of our office
across town or something.

going

Houle: Well, on the whole issue, I don't see how you can do any serious negotia
ting with the public interfering. I agree we ought to hold a meetinc before
hand and explain what we're going to do, and tell them once we get somethine
done, we'll hold public hearings on them. I have trouble seeinc each meeting
being interrupted by public input. I think it would be counter-productive,
to say the least . . . (unintelligible).

Loble: You mean periodically have a public meeting?

Baenen: It seems to be the concensus — -fi

related to the negotiating process.

Loble: Okay.

Kemmis: Well, I wouldn't have any objection to the suggestion that 20 minutes be
set aside in case anyone does show up. As long as it is fairly strictly

• controlled and it's clear that the rest of the time it's only the neqotiating
people that will be allowed to participate, I think mavbe that's a good ores-
sure release valve.

Loble: Yeah, I basically would be opposed if some people show up, and sav, well
we are here. I don't know — something about that I just don't like to say,
but I think we can be flexible about this.

Baenen: Yeah, we're certainly, as they say, plowinc new ground or somethine 1ike
that. ' •' - ~

Loble: Yeah, we are. Maybe there won't be as much interest in it as we think.

Houle: And both sides have public officials available to them.

Loble: ' • • (unintelligible). would be the desirability of periodic joint
. (unintelligible). Scott was involved in some negotiations. Where was
that?

public meetings basically not be

Brown: Between Saskatchewan and Montana with the International Joint Commission
They were very closed meetings because of the nature of those negotiations.
Even more confidential than that were the negotiations between United States
and Canada. The IJC operates under strict confidentiality — even more so
than the Fort Peck tribes. But the two chairman simply got together after
each session and released a brief news release.
here — you might have to do that as well as
the public in, you're going to have newsmen in.
haven t really talked about

You might have to both

. If you're going to allow

That's something that we

going to have newsmen there, and
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they re going to be recording things as they hear them. Sometimes they can
misconstrue something, so you might be wise to still consider a joint news
release and say this is what we want to be heard on the radio or television.

Loble: There are places in Helena where, if we have meetings, like in the Gov
ernor s Reception, where the newspaper reporters drop in always because
there is always something going on. And there are other places whe-e th-v
would seldom go. I'm kind of inclined towards the latter. I've had *ome"
miserable experiences with newspaper reports where I've been reported as
saying something I didn't say at all and don't even believe.

Baenen: We have a general office policy of not talking to the press. Lawve-s
" * •/unintelligiple) ... i consented to talk to.a reporter on/wo
very implicit grounds. Number one is it was for attribution"only I ex
plained to her for attribution only meant she didn't talk to me - my na-e
was not to be used. Besides that, what thev were . . . (unintei1-eible)
. . they were all wrong. '

I think we should consider on an ad hoc basis to watch the Flathead ar-
where the news stories are constantly erroneous, as they come from at least"
one would be journalist. I think-that we should be prepared to issue joint
news releases for two reasons. One, to correct if there mieht be an er-c/
And one to make certain that the press has a statement as to what we feel'
we nave aone. And two, that the people will kind of want ... to ke-o
the public informed as to what's going on.

Loble: I think an ad joe basis is fine. For instance, for this one I don't see
;Yu^S°n, f°r a newS release at all. But there will be some, I think, where
we will UKe one. That sound all right to everybody?
of te^rfrr; --^ ne?°tiatin9 teams' si2e' authority, roles, the function
or tecnnical start. Well, on our side, we've already discussed that orettv well
And rar as our technical staff, I think it was ... (unintelligible)

Tony Rogers, Al Chronister, and Joe Roberts. We talked along the line
of their being technical staff which would meet independent of the neeotia-
ting ,eam_to (unintelligible). And later on that would be reported onto the
result or wnat they discussed, and what they decided on would be reports
to the negotiating - the respective negotiating teams.

(Tape being changed)

Baenen: . . to make certain that somebody in the (unintellieibie) has =et-le-
te (unintelligible) because that's a very sensitive subject and some of the

Te/ei^hT WanV^ g°' th£ '^^ WU1 '— t0 takS SOme steps to -*e
than f /J T " "" °f S° that Xt d°eSn,t become a— Otherthan that, I think (unintelligible ) is the contact person to all of that
And tworerrV% ??' ^ lf Fred'S n0t available Ig^ss (unintelligible).And two, (unintelligible) couldn't be with us today because he had ameeting.

Loble: Evelyn Stevenson.

Brown: Yes, I recognize the name; I haven't met Evelyn.

Loble: By the way, to go back to this, I don't know if I mentioned this to vou
^?_ _SVer t61i y°U that ^ Burke, the Vice President of Montana Power

He was interested in these neaotiations forCompany, came in to see me;
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reasons which are obvious, and he asked me if he could be invited to these
meetings. I was noncommittal about it, and I didn't ask him to these meetings
and I didn't tell him what happened. I tell you that so you can ... I
assume that's your problem and not mine. If you want me to ask him, I'll
ask him.

Baenen: I don't have any problem with Jack attending.

(Conversation not pertaining to negotiations)

Baenen: I have no problem. One of the very important issues that we'll be talking
about is the issue of water (unintelligible) for both (unintelligible) and
sites down the stream. It's a very important question,-- the company is not
in the abstract. I feel that . . . (unintelligible). I guess maybe what you
could tell jack is that you mentioned in passing to Baenen, and he says fine,
but will save the company a lot of time and expense, that we'll tell him
when we get into the area of the Flathead River flow as it might affect the
hydro-electric sites, and he can come to those specific meetings — he doesn't
have to sit around when we're worrying about (unintelligible) Creek. It
will save time and effort for him.

Loble: Okay.

(Lunch)

Loble: . . . Dan Kemmis is our Representative in the .legislature, and we're going
to have a problem of when we go back to legislature for funding — it's al
ways better if they have a good image of us. He thinks toward the end that
it would be a good idea that we get some publicity about various meetings
that we have of a general nature like this one. Maybe we can call (unintel
ligible) just to say that we did have a meeting, that some of the general
ground work was done to enter into some serious negotiations . . . procedural
matters and things of that kind. Issue a news release, and then the legis
lators around the state read it and they may know that we're working.

Baenen: I have no problem with news releases as long as we're doing them.

Loble: Who on our staff is a good news releaser?

Brown: I'm not trying to get out of it; I'm just trying to think of the best way
to do it. Perhaps the best way to do it is for you two gentlemen, as chair
men, is to have someone following each meeting with the proper newsperson
right there, and give it to him straight.

Loble: Well, I think we ought to write it out.

Baenen: Somebody can put together a news release and they can call, you know,
two people are going to put this one . . . they can call Fred and say, this
is what it is, and the rest of us can say that's fine -- we don't have any
problem with it — then it can be turned over. Or if we're the ones writing
it, we can call whomever you designate; we can do that at each of our meetinas.

Brown: Okay, then I'll take a crack at it and clear it throueh you and clear it
throueh . . .
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Loble: -Can you call Jeanne Whiteing and Cal Wilson, and see if we can do one for
-~j_the Northern Cheyenne?

Brown:.... Yes, I'll do that with Jeanne, too. But for our purposes, would you like
r^--me to contact you, Fred? Okay.

H°uler_.IAnd if I'm not there, you can contact Evelyn Stevenson.

Lot>i5::::~The next item that is number six: Form of the agreement, fundamental
^^r~-er3ta-nd-in^s of provisions, amendments, alterations, administration, mecha-
•-^nics for resolution of disputes, necessity of establishing separate entity
-—r-Q-administer Compact, and if established, staffing, funding, form, and
.^-au.tonomy of same. This was Dave's idea to put that in there. I•don' t think
_^&§-L_Le^9in_...to come to any real conclusions on that right now. The Yellow-
-Z s5°ne River Compact . . . has a compact — in that case there's a represen-
///^i^Lfrom Montana, one from Wyoming, and none from North Dakota, which is
^^vunlntelligible) state, and then they have one federal representative, USC-5
se^c^cS^rs-chairman of it and votes in case of a tie. They haven't done
^-aigreat,deal because they really haven't had to . . . (unintelligible). I
/?jHhk.''i"tf.s a matter of what I think about and decide when we get "a compact,
•^hcw--=i't;.is:"-"administered — whether it's done by the tribe on one side and the
•.^^DNRC.;.«n-:&he other, or whether we have the Commission, the representatives
•~C-"":fr-9in-i)'0th' ' "' Unintelligible). I don't think we can decide that right
^^^^3^^.--something we'll have to think about and perhaps discuss.

Baenen: I think everything that's in here,.we have tentative thoughts on — they
•-are all thoughts that will be molded, shaped, rejected as we go along because
~e^_sr-'real-ly becomes . . . six really encompasses what we come "up with. In
-pother words, how we do it is going to be influenced, I think, in oart as to
•;_what" we are doing. This is really the heart of what we're going to be dealing
•~..:wit.h' down to the substance as opposed to . . . for example, a form of aeree-"
•--"•-ment — we're talking about, I think, whatever we have to get it approved by
.^-'Congress, whether it's, say, a committee report or whatever it is."" I think'
-~.-_.tiie. same, thing about provisions, amendments, and alterations. Administration
-~~*s-Me--^-;tnin^ I'11 <3et a better feel for as we find out who's going to be
:2lJ^Y?-t.y®?_H...the various inputs — how does the federal covernment feel about
••^.^etting__involved? . {unintelligible) ... 'How we resolve disputes that
-----will-be"shaped, in part, by . . . (unintelligible). Maybe we can reach a
t^-?try.?__!''0.^":a<?reetnent where we have two . . . (unintellieible) . And acain, I
i:--'-'don't.know if it's a dispute among the people with fee land instead of what
-"^.happens on water that gets resolved between, you know, . . . by state aspects
•,'_of the Compact people saying look, this is all we've got for you people, and
"rvj^.going to resolve your dispute. And if it's a dispute over the tribe, it's
- "the same"way; we say, look, under the Compact, we only get so much for you
•rrTebpl-e," and" we'll resolve the dispute. But if the dispute is between whether

or not there's been a proper allocation between the trust land and the" non-
."." trust land, well then . . . (unintelligible) . I would have a better feel
• for how I might want to propose a structure that we will want, and eet more

into the substance of what we're putting together. This really covers the
(unintelligible).

Loble: Anybody have anything further on that?
If not, we'll get on to the next one. I just noticed here — Joe Roberts

usee to be a contact in the government's office. . . (unintellieible).
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Baenen: Well, he's your contact, he's not ours. It was my understanding we do
everything through you guys. We had our first meeting with the Governor,
and the Attorney General, and Allan Chronister and Joe Roberts. It was my
understanding that we do everything through your office.

Loble: We're going to- talk to Allan — Allan Chronister. . .

Baenen: We don't have any problem with . . . you can talk to anybody and
everybody. But we won't talk to anybody in the state unless we come through
you. On the other hand, you can talk to either me or Fred. You don't neces-

• sarily have to . . . (unintelligible).

Loble:^ Number seven is ratification or rejection, tribal, legislative, Congres
sional, preliminary court proceedings. Well, on that one we all know it has
to be ratified by the tribe, the legislature, and the Congress. The law
does say that after it is ratified by the tribe and the legislature, it can
be entered as part of the preliminary decree of the court. That raises the
question of course, of what happens (unintelligible). Does that mean the
court can change and alter the compact? Well, I don't think so. I don't
think it means that; I don't see how it could mean that. How can the court
change a compact and still have a compact? If they change anything in it,
then it's got to go back and be ratified by the tribe, the legislature, and
. . . (unintelligible). They can't alter the agreement of the parties, as
I see it. There is some ambiguity in that the law does not say that the com
pact is unalterable by the courts. I wish it did say that, but it doesn't.
The remark has been made by a legislative member of the Commission, Mr. Willie
'Day that he thought that that problem might be solved at the time of the
ratification. He thought the legislative resolution might make it specific
that the compact can't be altered in court. What do you think of that?

Kemmis: Well, I guess the way that I look at it is that the compact is not a
compact until it is ratified by Congress. Until then, it's"somethine short
of being a compact. I think that we do have a problem with our ieeislature's
address.

Loble: Have the legislature address it? ;

Kemmis: Yes. The other question that I have is exactly what the language means
here. The language is the water judge shall include in the preliminary de
cree the contents of the compact that has been agreed upon bv the parties of
tne compact — whether or not it has been ratified by Coneress. I guess
that it's clear that that means that there has to be'approval of the tribal
governing body of the legislature before it . . . (unintelligible).

Loble: I can't say that I'm in entire agreement with you that the court can change
it before the Congress . . . (unintelligible). It seems to me that it would'
be very difficult for the courts to change that because then it would no
longer be any sort of an agreement between the tribe and the Commission.

Baenen: Well, I don't believe they can alter what we have agreed on, but all that
they're dealinc " L L. ,4 _^^j ^_i___; v_[.v., r r . i-. •11 : iiii : ^ lit;

otherwise specifically, then I suppose that they could decree something that's
dirferent than what we agreed on. I would just feel better if it was clear
that the court did not have that evDresSion. I don't think that it's fair.
1 don't think Lhat th"Y can chancre the compact, taut I think they can do what
ever it wants with a decree.
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Baenen: They could do something that would make the compact not workable by vir
tue of what they did . . . (unintelligible). I think that we have a practi
cal and a legal problem that we should be alert to and worrv about as"we
get down the line. It takes a pretty gutsy judge to have to present it to
them and say we're waiting for Congress to approve it and it's takine care
of 25 years of water rights litigation, and says, well, I'm going to"change
it. But on the other hand, you never know. We'll have to all be alert to
it.

Loble:^ I think it's better to get it out of the way
rion on it. Anybody have anything more on that.
^ Eight: Meetings, format, frequency, location. Format is concerned, I
think, with ... we probably agreed on that when we said we'd alternate
chairmen. The location, I think, will depend on the particular circumstances.
Probably Helena on the one hand, and Pablo on the other. The frecuency —
there's several views on that. One is to have it when it looks like we
ought to have it — just wait until things build up and then have it. The
other one, and I favor this a little bit, is to set one at the conclusion of
each negotiating session, let's say for this one, two months from now. And
then that gives us a goal to shoot at. We would"decide at this meeting cer
tain things that we would want to discuss at the next one -- certain, perhaps,
things that need to be done by the next one. This way, you can solve the
problem of individual time schedules. You set the form up ahead so every
body would be ready to go. It will ensure that we do have a reeular meeting.
If it happens when we get up to the meeting, I'm not advocating/ useless
meeting. If we get up to the time of the meeting and don't have anything to
talk about, well, then let's not have it. But I would like to decide at the
ena or this one if we're going to have a meeting in, sav, Auqust, and then
shoot for it. I'd like to hear from you on that.

Baenen: I would heartily favor your suggestion. I think we should set meetings
in advance and anticipate that basically, we'll have a meeting every two
months. Let's say a week or two weeks or at the end of the first month afte-
this meeting, we exchange what we feel will be an acenda for that meeting,
since we don't have items right now. And then check a week or so before "th<=>
meeting to find out if there may be a ,reason to not hold the meetinc —
ror any number of reasons. But at the time it's cancelled, the next/ne
snouid be scheduled because we have scheduling problems — everybody has four
cirrerent places to go. If you don't have it on the calendar, and you'r- fr-°
ana we're not, and we're free and they're not — it's just as (unintelligible).

get a legislative declara-

Loble Good. So at the end of this meeting we'll set a date.
Why don't we leave nine for the last. Let's go to ten. As far as mailing

to us is concerned — documents and correspondence — I think you would
either do that to me with a copy to Scott Brown, or if you feel that it's
better to address it to him because of the subject, send it to Scott, with a
copy to me. We'll take care of sending it to the Commission members or the
government officials. How do you want us to mail?

Baenen: Copy to our office. It doesn't make any difference, but I euess we should
be consistent. Why don't you address them to Tony — Tony Roeers and Fred
Houle.

Scott, I have to get your address.

South Ewina, Hei; 59601.
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Loble: And I'm Box 176.

Baenen: I'm going to change that. Let me have you send it to me, only because
I always have more tribal problems than Tony. Sometimes when I get it fi-st
. - - (unintelligible) . . . and I'll just send it down to him. Just send
it to me.

Brown: Did you also say that we will send copies to Fred's office?

Baenen: Yes.

Loble: Preliminary discussion of the extent of the Winter's Doctrine. weU t
don't know how much we can do of that. That was my idea.

Sooner or later, in order to confront the issues involved, we'-e oro'-'-y
going to have to know what the position of the tribe is on various asoe-^ "
or the Winter's Doctrine. Are we talking about ground water? What priory
date? What's the uses? .. . (unintelligible) ... How much of aprob- ""
lem do we nave as far as the rights of lands which have gone into fee owne-
snip, both Indian and non-Indian? . . . (unintelligible) . . . that has
happened.

Baenen: It's gone in and out, and back in?

Loble: Yes. I think all of those things are important for us to know as we pre
pare for negotiations.

Baenen: I would like to suggest that much of the positions that the tribe mav
take on those issues might be resolved, and not have to be positions so mu-h
as something that comes out of the negotiations, once we find out all of
what's been. . . in other words, it may well be that there's no . . we
both may agree that we should have a certain amount of in-str»am r^e—
water for the

point and the tribe's standpoint. Since we both aeree to it, =ince them's
enough water to go around, we can avoid thrashing over whether or not this
is the Winter Doctrine right or this is a right that the state wants to
claim. I agree with you that every topic that you mentioned, and I have a
launory list which I don't know if it's complete, but I made a laundry ii-
in the past or all the various issues as seen from our side — not what our
position was on those, necessarily, but all the various issues that have to
be (unintelligible) . . .planned categories, status cateeories, and time a--d
place. I guess we could say that an easy answer that at the start of neco-
tiations, we'll claim everything and you can claim nothing, and then let's
take a look at what we've got and see if we can't work out something that will
take care of everybody. Or to put it another way, we may not have to resolve
some issues until ... we may not have to determine what a position is until
push comes to shove in a given area where we've got a problem because there
isn t enough, or somebody downstream is raising hell because they say, but
if you take that much more, then there's not going to be enoueh down there
You know, for the state of the public position we take the position, I t^k
everybody does, that water rights are an intensive litioation. You can r/Z
me. wnat the position is " ""

that's what our public oosi
gation. When it comes to 3

package. There's no specifie
We'll look at a packace thine
and take.

purposes of fish and wildlife, both from the state's stanc-

hat's most favorable to the tribe, and
tions are on the Winter's Doctrine as

ittmg down at a negotiating table, /e

11 tell you
rar as liti-

look at a
non- necotiuble position on (unintellieible)

W.LJ ce ctabie to ever-.'body
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Loble: Probably some of the ... (unintelligible) .. .Yutes I don - know
how much luck they've had getting approved by either th trite'or the ieS-
decided the T™? ^ ^ ^ ^ °" *" irri**le — T^was n! fl T X^Crtant Unintelligible), then they decided how many acre fe-
was needed. Then they decided diversion and depletion. Then thev f.nallv
stood ""I Sif ^Unt °f ""^ ^^ thS YUtSS W°Uld *et' *nd it" was" understood, I believe, that Yutes could use that water even though the" got it
tor irrigable - for agricultural; they could use it for anything t>-v
»uniciDalTand 'f^ ^ ^ ^ 10'°°0 ~" ^ for'industrial use -
^a^ies^l^t^w. WhSther "^ addrSSSed ^ —h— "»d ^ecrea-

cahT ^ ^ "'aS har'dled' ^ven though everything was based on i^-
It"\ahTT' ^ WaS Stat8d t0 the tribSS' and ifc is ^ated so in the ae/~-ment that the tribe may use that water - both the depletion and th- diver
sion allowance - they may use those amounts as they see fit, or in use""
P^nt^the^is ^ ^ °" ^ ****""*<* that compact, and in UtahP'" "1 Sn° reco9nition of non-consumption uses or in-stream uses
don T I WerS t0 ""^ that COm-Dact as it is, which they have not
aoo/"iou o"\h ^ate legiSlatUre has - -d i-ediately seek'to set aside
Utah Jt v t xn-stream flows, they would be unable to do that Now
reauest to allo"^ ™^ ** ^ t0 itS Mxt ^gislative session wth Trequest to allow for tnat. They're setting a precedent- they realize th-r
that under these circumstances and other circumstances wherfin-^reL 1^"
ought to oe considered, that they're will to set that precedent.

we'll^8™5 °J SpecificS' without having available all the information that

ficult/iV ^ ^ a11 the rest' wh^ it's orettv difficult in any event to say, well, we can take it this wa ,and box and pack-
tribes W?/grSed' With this wrapping saying that this w 11 be ah
re" ve a'nd this"' Tf "*? W°Uld * What the federal *>vern»ent wouldrec ive, and this is what would be available to the state .. . (unmtelli-
lZ.Z /•• ••UnGcr state laws' but we'll word it so that all the irrigable
tST" USeU as/ou.™nt because that will be more palatable or some^g

leP 91"9' X fhXnk" In a—'•what you do is you say, well, we won't
J!!VL;e:s- Hir* ^^ ifc.part °f the c-P-t, the statement that the

J//" ?f? SSe arS Wlnter's ^ctrine rights - we don't have *-0
what we 11 say is_that this is what we've agreed to, and we've

Baenen

nhrsco / i. i -. • • ^ ' ""^ w5= vc l.uc ci eatenpnr.se, . . . (unintelligible) . . and you can do with it wh*t yo- want
that's something we'll have to deal with as we go along"

^^the^nt ^ nUbJeCt °f (unintelli^ie) ,there's some doubt about whetherthe Winter's Doctrine covers it. It hasn't been fully cited
say it does cover it are looking at the Cappaert case, I guess
also read t-hat r- = m. ie <-i -,•-,.. .. .. _ . ' ^ 3J

But

t-v,~ n- 4. i . ~-3-~^w , uucj.e i= some oouot

the Winter's Doctrine covers it. It hasn't been fully cited. Those who
say it does cover it are looking at the Cappaert case! Iguess You Tn
also read that case; if they didn't, they didn't decide it Ir^,,,,, . ' ^ "^ll "•' '-'^Y aion-t decide it. I suppose thefactual preparation of the ...(unintelligible) ..include underground
water

Baenen: I would hope that we, I -would hav
i-O conrer with the anoi n^o*-- t

would assume that the company will have to ha-e eroi-d •-,--,//'///•
because or the effect of ground water use on surface water in 1Pv'5„e„;" T,
^/°r.PU"pOSeS,°f Hussion, and let's assume that ground water/s'/ot "'
covered oy Winter's Doctrine, but we kn

tnat ground water use can
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|H surrace water, and if that's the case, we're making agreements for surface
water only; we have to know where there's going to be no more ground water
(unintelligible) because of the effect on surface water. I think that we
will probably have to expect that data, would probably have to collect it in
any event; we certainly will want to have it. Our men in the office are
trying to collect it — it's a more difficult collection process. I think
a discussion of something such as the Winter's . . . there's a type of issue
we would certainly want to be in closed session. That's where tne negotia
tions can get side-tracked or certainly seriously deferred by a newspaper
article where they're saying that (unintelligible) . . . claim
applies priority date 1855 date, you know, ground water, surface water, rain
water. But we can sit down and . . . on both sides, and you can interpret
this way, and we can interpret that way, maybe we can work out something
where we don't have to make a definitive decision.

Certainly, if he comes from the tribe's standpoint, . . (unintelligible)
. . get cases that it represents . . . (unintelligible). I don't mean to
say that this is a Communist amount of water; we can all sit down without
regards to legal principles and rights . . . (unintelligible) ... can
account our differences over what it is, and then negotiate those out satis
factorily.

Loble: Anybody have anything to add on this subject?

Ladd: I think there are enough areas in the Winter's Doctrine, of course, that
are very vague and debatable anyhow, but I think the spirit of negotiations
is enhanced best in those areas where it might be a little more clear so
we^avoid getting hung up on doctrinal approaches or labels. It seems what
we're after is a rather comprehensive agreement, and I can even envision
ending up with some sort of agreement that you mav say, well, this amount of
water represents this type of right in this issue and that issue; and we
may insist on, no, it doesn't — it represents something else. But as long
as we reach an agreement on some sort of comprehensive portion — that seems
to be what's important.

Loble: I notice in typing this, there was a topic nine on whether the federal
people ought to be here. Somehow this got drooped. I think we'll leave that
up to you, as to when you're going to invite federal people. I know Meredith
is very interested in coming — very. That's the matter"which vou'll decide.
We would like . . . the only interest I had . . . we want the federal people
to be supportive of the results and not feel that they're left out.

Baenen: I see federal involvement on two levels. One is because of th« t-us^
relationship with the tribe, . . . (unintelligible) . . . Some of those
interest are proprietary, and some of those interests are managerial for non-
Indians. As I mentioned to Tony, I told him that my feeling was that there
was no need to get the federal people involved in either level until we get
througn the organizational meetings because they're basically going to go
along with how we want to organize it and set it up. They may have some good
ideas, and in that event we miss the benefit of having those thoughts. But
basically, they don't need organizational meetings to achieve your reouest.
I think, though, that very early on, like perhaps the next meeting, have the
invitation extended best as we can. Tell them when the meeting is starting,
and we would like you to show up. Also (unintelligible), shortly down'the"'
road, we're going to suggest the federal government come in wearing another
hat. .low, wnenever you want to bring in . . . if they're happy to let you



20

sit there in a conflict of interest as long as we're happy to let you sit
there in a conflict of interest, we're happy as long as you decide the con
flict in favor of the tribes as opposed to the Bureau (unintelligible), "why
perhaps we could have you along in those capacities. But we'll have to
have them in, and we certainly need all the support. When I say we, we not
only as the Indians, but what we will all be trying to accomplish — it will
need all the support we can get, and that's one more area we can certainly
keep cultivated.

Loble: We've completed all of the topics. Before we go on to the discussion of
possible agenda items for the next meeting, and when it might be, does any
body have anything further to add?

One thing, we are having a Commission meeting possibly in Billings on the
24th of July. We're going to have it someplace in the Federal Building, and
we don't know the exact time, but tentatively have it set for 9:00, and that
was depending on the airplane schedules. One item we're going to talk about
is, we're going to have a presentation of the building of the new Tongue
River Dam, which is of interest to the Northern Cheyenne Tribes. There's
one reason we're having it in 3illings is the Northern Cheyenne expressed an
interest to come and have the meetings here. I thought I'd tell you that
in case you want to come — make plans.

So, for our next meeting, I'll get out a calendar here.

Ladd: Our other meeting was the 12th, wasn't it?

Loble: When did we set that up?

Ladd: The 12th.

Loble: Oh, you are so right. I wrote down 19 and put 2 on top of it.

Brown: Where would we like to have this meeting — in Pablo?

Baenen: Where is the meeting on the 12th?

Brown: Here, in Billings.

Loble: That's the one that's in the Federal Building.' Our Commission meeting
we haven't decided on yet.

Brown: We think we can meet there also at that time. I'm going to get together
with Ted.

Loble: So the meeting August 12 will'be in Billings at the Federal Building at
9:00 with the Northern Cheyenne. So we have open the 19th. Well, it doesn't
have to be on a Tuesday. The only reason we picked Tuesday was that it gave
people a day to travel.

Baenen: The 19th? Fine.

Loble: Okay, where would you like to have it?

(General discussion deciding to have the meeting in Pablo)
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Brown: Where in Pablo would we be meeting?

Baenen: The Tribal Complex.

(General discussion about plane flights)

Baenen: Why don't we make it 10:00?

Brown: Are we going to be in a position that early to consider any kinds of
public comments yet, or open it to the public, or set aside time on the
agenda to hear anyone's comments? I can't imagine what they would . . .

Grant: I can't imagine what they'would have to comment.

Brown: I can't either.

Baenen: And why don't we agree on this? By the end of this month, we can circu
late between one another's staff proposed agenda items. That will give us
basically the next two weeks. That gives us a chance to get those out, and
we can start getting the agendas put together with the idea that we don't
have to finalize the agenda' until (unintelligible). But maybe we can start
the building up so . . .

Loble: By when did you say?

Baenen: I don't know. If we circulate by the middle of July, it would be plenty
of time.

Brown: Yes, and there's one thing I would like to propose now, if it's possible.
That's to give some consideration to a list of data needs and perhaps use
that meeting on August 19 for us to bring along whatever technical people
we have then, and your technical people as well. I'm sure that as we approach
August 19, we can add to the list that we come up with in the next week"and
a half. But we might be able to get a few ideas as to some of the early data
needs that we will have, and some of the information that we would want"to
exchange. How do you feel about that?

Lode: And we will have done some more work on the confidentiality issue. ?h=r
will probably be an agenda item, I'm sure.

Baenen: Maybe some of these items we might be able to resolve, such as confiden
tiality, . . . (unintelligible) . . . based upon that, if you dis
agree, you could take the position then. (Unintelligible).

Loble: So by mid-July, we'll each have submitted the proposed agenda items to the
other ones, and we'll pool them together.

The meeting is here in Billings on July 24, and I think bv coincidence,
it is going to be in the Federal Building.

(General discussion concerning the Buffalo Rapids Proposals)

Loble: Is there anything else anybody would like to say before we close the meetine?
If not, we do appreciate your being here, and we'll see vou acain.




