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IN THE MATTER OF A PETITION TO ) BOARD OF NATURAL nesouncas
THE BOARD OF NATURAL. RESOURCES ) AND CONSERVATION’S FINDINGS
 AND CONSERVATION. FOR DESIGNATION. - ) OF FACT, CONCLUSIONS OF LAW;“L
. OF THE. WARM SPRINGS PONDS | Yo RED ORDER -
'CONTROLLED GROUNDWATER ARER ) :

ok * E ok ok ok % * * *:
Pursuant to the Montana Water Use Act and the prov151ons of

'f-Mont. Code Ann. '§§ 85 -2+ 506 &nd B5-2- 507 .and “the contested caseV

R,

prOVlSlonB of the Montana.Admlnlstratlve Procedures Act Mont. Code
7.:Ann. §8 24—~ 601 et. seg., a contested case hearlng was held on May“ .
25, 1995 in Helena, Montana, before the Board of Natural Resourcee;V'
- and Conservatlon to conslder the de51gnatlon of a controlled-
,Qgroundwater area. referred to as . the warm Sprlngs Ponds Controlledrq'
g. '.ntxlf :Groundwater Area | "l” ' ' : | a
”STATEMENT_O? C&SE
o oL R -aﬁ 'PnﬁTIEB~. :I : E o ot
The Atlantic:Richrieid.CompanY'fﬁRCO) Petitioned the Board:of-5
‘Natural Resources and Conservatlon (Board) for the de51gnatlon of‘.'
1,a controlled ground water area (CGWA) for the Warms Sprlngs Pondsj}flhl
_ Varea located ln Deer Lodge County, Montana Notlce of the Petltlon'“
= - was publlshed in newspapers of local circulation. The Clark Fork_

Pend—Orellle Coalition (Goalltlon), a non—-profit group interested
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in water resource issues, and the State of Montana, Department of
Justice, - Natural Resources Damage Litigation Program (NRDL)
appeared in opposition. to the Petition.
Ceiaio v e e . CASE s s

ARCO filed a Petition with the Board reguesting designation.of

a CGWA under Mont. Code Ann. § 85-2-506, (2)(e)&(g). . ARCO requested

,oesignation of the CGWA to comply with_the'directiVes of the

,EnVironmental'Pfotectioh'Agency‘(EPA) that an ihstitotionél”controlz_ o

hbe 1mplemented to regulate the wmthdrawal of groundwater from the

aqulfer underlylng the Warm Sprlngs Ponds area. The NRDL appeared‘“'

"Kfor the purpose of requestlng that if a CGWA was d351gnated thef
: Board condition the deSLghat;on to reflect its concerns-related to
-'ongoing litigation betﬁeenhNRDL ahd ARCO: The. Coalltlon appeared.
“for the reasons that 1t opposed the permanent de51gnatlon of a

CGWA, objected to the boundarles of the proposed CGWA and in

7dsuppott of the condltlons requested by the NRDL. |

| | " WITRESSES . B _
" The follow1ng'persons were sworn and gave testlmony'before the
, Board at the hearlng'- 1 _ | _ _ ' 7 :‘7‘. L _ AA
' 'Ms. Sandra stash, P.E."Testifieo‘on'behaif‘oifhhéoyih;shpport'
pf'thé:eetition. ) | - |
ﬁv'Mﬁ; ROger_Hail.‘JTeStitied;oh_hehalt of ARCO‘ihﬂeupport of;the B

‘petition,
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Mr. Kirk Waren. Called as a witness by ARCO and testlfled as
to the Department of Natural Resources and Coneervatlon s review of
the Petition. -

o Mr. Henry Elsen, EPA... Called as: a-witness by the Coalltlon‘“”
_rrfand—testlmony presented by way of deposition as to EPA actlon in
this matter.
| _ EXHIBITS . . =

EXhlblts were lntroduced “and admltted into ev1dence at the
heerlng There were no ob]eotlons to the admlsslon of any of the;
xhlblts llsted and all were admltted lnto the record as noted.,

' Exh;h;t-n (ARCQ) Verlfled Petltlon for Controlled.:
Groundwaten Area and supportlng exhlblts and documents.
Exh;bit—nz Env;ronmental Protectlon Agency Record ofo

Decision, ‘ Warm Sprlngs Ponds Inactlve Area Operable Unlt and'

Record. of Dec1slon, Warm Sprlngs Ponds Operable Unit and the‘ -

Explanatlon of Slgnlflcant leferences (Portlons of both documente-
relatlng to the requlrement that lnstltutlonal controla be“
1mplemented regardlng groundwater W1thdrawals) |
| Exhzbit—ha USGS map ehowlng boundarles of propo&ed CGWA

Exhibit—A4 Aerlal obl:.que "angle photograph of the Warm -

Springs Pondsjerea. ‘Introduced and admitted .for demonetrat;ve e-t»'

purposes.;rl _ o _ o
Exhibit—AS ,Aer'.i.al photograph of the Mill Willow by. pass: -
channel. Introduoed eﬁd admitte& for demonstrative purpoees.

Exhibit-A6 - Curriculum Vitae, Roger Hail
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Exhibit-a7 Schematic of aquifers under oroposed‘ CGWA.
Introduced and admitted for demonstrative purposes.
Exhibit-A8 Schematic of ponds and aquifers showing general
"~ direction of- groundwater movemernt . in proposed CGWA. IPtroduced and
admitted for demonstrative purposes. T
Exhibit-a9 Schematic of the North-South movement of
'groundWater | Introduced and’ admltted for demonstrat1Verpurposes
. Exhib;t—nlo Schematrc of East West movement of groundwater 3
: .and the affect of the Mlll-erlow by pass channel and 1nterdeptloni'
trench on groundwater movement. o Introduced and admltted fori‘
~demonstrat1ve purposes. | _ | _
Exh1b1t-nll ~ Schematic of well 1n upper aqulﬁer. introduced‘
and admltted for demonetratlve purposes._[ '
Exhibit—AIZ Schematlc of well in deeper aqulfer showzng_
'euggested well drllllng and constructlon technlques. Introduced-
_ and admltted for demonstratlve purpoaes - |
Exhiblt-c (Coalition)l Map overlay of USGS map shown w1th.red-s
'and green boundary outllnes of areas referred to in EPA documents.
| M | pnocr.nunz | - PR '_
The Board app01nted Robert R. Throssell to act as hearlng::

'examlner in thls matter. HlS a9901ntment was llmlted to rullng on.

S e

'prellmlnary motlons, conductlng a pre-hearlng conference, 1ssu1ng{-

7 schedullng and other orders, overseelng dlscovery .and pre51d1ng
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over the evidentiary portion of the hearing. The Board heard the
evidence in the matter and retained the final decision making

authority.

. hgqq'moqed_theXoludeethe\comments and cbjéd&iéﬁ&“éf”thé”"““

Coalition and the NRDL. The matter was briefed by the partles and

- the Board asked the Hearlng Examlner to rule on the motlon.- The

'Hearlng Examlner denled -the Mbtlon to Exclude and allowed the

Coalltlon and ‘the NRDL to partlclpate in the proceedlng :The_

' "Hearlng Exam;ner llmltEd the Coalltlon and NRDL s part1c1patlon to

the 1ssuee ralsed by the petltlon and by their respon91ve pleadlng 'F
| The Board requested and the partles g0 stlpulated, that the

Board would hear this matter 1n conjunotlon with its regularly _

‘scheduled meetlng May 25, 1995 Mont Code Ann. § 85 2 506 (3),

.requlree the hearlng to be held as close as practlcal to the.

proposed CGWA. The partles stlpulated that the Board could hear'

h‘thls matter in Helena, Montana

At the hearlng the partles submltted by way of stlpulatlon

,suggested language for the Board to adopt whlch provmdes for a
‘7'drev1ew of ‘the deslgnatlon of the CGWA. With the subm1581on of ‘the

”'stlpulatlon, the CO&llthn 1nd1cated that it would W1thdraw 1ts:

objectlon to the boundarles of the proposed CGWA lf the Board

' adopted the suggested language 1n 1ts Order.

In ltS closing argumente, ARCO stated that 1t would W1thdraw,

| ite;obgectlon to the inclusion of the condltlons requested by NRDL

if the Board were to grant the Petition. ARCO stated that it was
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withdrawing its objections so as to facilitate the grenting of the
Petition and did not waive its right to fully’defend‘its interests
in all other proceedings in which it is a party. ARCO maintained
““that the gtatutes governlng ‘the . deslgnatlon of CcGwa do. not allow

the 1mpoelt10n of the type of condltlons requested by the NRDL!VN
Wlthoht waiving any"right to contest- the conditions in other
ferums, ARCO w1thdrew 1ts objectlon to the 1m9051t10n of thei
condltlons for the purpose of thls proceedlnge. ; "
Thls matter hav1ng been deemed submltted and from the record:_

R before the Board the Board enters the follOW1ng Flndlngs of Fact,.
Concluelons of Law and Order. ‘5 | '
7 FIHDINGS Ol'-' FI-\CT .
, 1. ARCO flled 1ts Petltlon for the deelgnatlon of a CGWA on
NOVember 19, 1993. On Aprll 28 11994, ~the Board accepted thee

| Petltlon -as correct and- complete Publlc Notlce of the Petltlon

was publlshed ln the gtte Montang Stagdar and the Anacondg Leade; _

on June 29, July 6 and July 13, 1994 Notxce was also malled to"

\ 1ecal water well drlllers, groundWater users, the Montana Bureau of

:- Mlnes and Geology, mayor or CltY off1c1ala in. Butte, Anaconda, Warm

Sprlnga and. Deer 'Lodge, the - u. S. Geologmcal SurVey,l the- Uu.s.
Env1ronmental Protectlon Agency, and the Montana Department of
: Health ‘and EnV1ronmental Sc1ences.l"f R

| A32;ﬁ _The proposed CGWA embraces land owned solely by ARCO ln;
'lportiene of Sections 1, 11 and 12 of Townshlp 4 North, Range 10

West, pbrtiens of Sectlens 17-20 and 29-31, both lnclu91ve,:of
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-rdeplctlon of_ the houndaries.:: .

Township 5 North, Range 9 West; and portions of Sections 25 and 36
of Township 5 North, Range 10 West, all in Deer Lodge County,

Montana. Figure 2 to the Petition for CGWA is amn accurate

U R

3. The land area within the boundaries of the proposed CGWA -

is used for water treatment and waste management. In con]unctlon

' W1th these act1v1t1es, the State of Montana leases the property'for L
%‘”fuse as a w1ldlife management and recreatlon area. M0st of the area .

.;‘overlylng the proposed CGWA is water surface created by' two _f

treatment ponds Metals 1n Sllver Bow Creek pre01p1tate out wrthln.-'

‘.,these treatment ponds before treated water is dlscharged to the'“
_Mlll—W1lloW'Bypass, a channel that routes flood flows of Sllver Bow- o

. Creek and the discharge of Mlll and Willow Creek and the.treatment'f

ponds. Waste management areas include both Wet'and'dry'closures,

| where mine talllngs and other wastee are elther flooded or capped_s'
'\fto prevent any suhsequent ‘release of these materials : Tnea_‘f
:'1des1gnatlon of a CGWA w111 not 1nterfere or. otherw1se affect the
' use of the property for water treatment waste management wa.lc:l.T.J.f.e-..=

T management, and recreatlon.-

4. There are three aqulfers w1th1n the proposed CGwa- “fi)

_1~the Upper Sand and Gravel Aqulfer, (2) the Eaet Hllls Alluv1al Fans -
,=iAqu1fer, and {3) the. Lower Sand Aquifer. The . UPper Sand and Gravelf':‘:
"'f"Aqulfer is typlcally 10 to 15 feet thlck but is as'deep as 40 feet

:below the ground surface in some areas within the boundaries of. the

proposed CGWA, This aquifer is overlaln by floodplaln SlltS and
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gravely silts deposited by Silver Bow Creek'except in incised
stream channels. At present mlne tailings and bottom pond
settlements cover much of these old: floodplaln soils. The Upper

. .Sand and Gravel: Aqulfer is. predomlnantly a sand,and gravel mixture,

TV gy

with high transmissivity rates, meaning that the aqulfer is capable'“wn_uh..

~of transmlttlng water relatively quickly. The Upper Sand-and

_ Gravel Aqulfer lnterflngere along the eastern srde of the proposed

 CGWA w1th the Eaat Hllle AlluVlﬂl Fans The East Hllls Alluvral “;;.

g‘Fans Aqulfer is created by outwash from the relatlvely steep eastf

".hllls adjolnlng the propoeed CGWA on the eastern elde.

5. The Lower Sand Aqulfer 15 separated from the Upper Sand"

_.and Gravel Aqulfer by an aguitard. An aqultard is a relatlvely-i“

1mpermeable dep051t, meanlng that only iimited amounts of water are -. - -

- able to move through the aqultard “As a‘reeult' only.limited

-‘amounts of water are transmltted from the Lower Sand Aqulfer to the

o e'Upper Sand and Gravel Aqulfer and’ Eaet Hllls Aqulfer, or from the .~

| Upper Sand and- Gravel Aqulfer and East HlllB Aquifer to the Lowerﬂrrf'“

f' Sand Aqulfer.A_'l A o .

: 6. The proposed CGWA encloaee a dlstlnct body of groundwater.r
‘Hydraullc boundaries of the Upper Sand and Gravel Aqulfer and ther:
-:East Hills AlluV1a1 Fans Aquifer conform closely. to the boundarxes

f-of the proposed area. To the north, Warm Sprlngs Creek and the

'lclark Fork Rlver are discharge 31nks that form a partlal hydraullc'-”

barrmer whereby groundwater flowe Wlll dlscharge into the surface

Astreams. This natural boundary has been replaced in large part by
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the construction of the Mill-Willow Bypass and a series of
groundwater interception trenches that precludes shallow

groundwater flow off site to the north. The Mill-Willow Bypass

~ intercepts groundwgter flowing - in --a - westerly ' direction and’

discharges it to the Upper Clark Fork River. Likewise, water will
be pumped from groundwater interception trenches that -are designed

to capture water. flowrng in a northerly dlrectlon, and thls water-'

.jls pumped 1nto one - of the treatment ponds before lt is dlscharged"

. into the Upper Clark Fork Rlver v1a the Mlll—WlllOW Bypass _”Thef_

' treatment of water flow1ng in silver Bow Creek as well as treatmentf |
of groundwater captured by the lnterceptlon trenches will Contane.A

' BO long as. the treatment is requlred

7. There 15 a dlstlnct boundary between the proposed CGWA and
the groundwater found in the East HlllS Alluvral Fan Aqulfer f

Groundwater flows westerly from - the east hlllB lnto the . Upper

aqulfers w1th1n the proposed CGWA. Because of the hYdraullclj'r_'
V'QF&dlent: groundwater ‘within the proposed CGWA does not flow
upslope in an easterly dlrectlon. Any-groundwater flow1ng in 52 .:7

'westerly dlrectlon and lnto the proposed CGWA w1ll become part of

the system described hereln and any outflow.will be_captured_by the;

Mill-Willow BYpasslor the-interoeption trenches'downstream’and to.

the North

8. The proposed CGWA' has a dlstlnct, boundary‘ wrth the

'groundwater found downstreaml or down gradlent from the area,

. Groundwater cannot infiltrate the proposed CGWA from the downstream
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edge of the area, as the hydraulic gradient moves water away from
the area in a northerly direction.
9. There is a distinct boundary between the Upper Sand and

a”@faﬁel‘Eq&ifér'andwthemLower Sand Aguifer. Groundwater w1th1n the

Lower Sand Aquifer will remaln hydrologically distinct bY'VLrtue of.aum“m

the relatlvely 1mpermeable aqultard : To malntaln the separatron
_and to prevent acc1dental contamlnatlon of the qroundwater in the
‘Lower Sand Aqulfer by groundwater 1n the Upper Sand and Gravel
HAqulfer, there are- drllllng methods ‘and conatructlon technrques
':that;aanAbe;used to,;solate the~Lower.Sand Aqulfer. o m
lOQ-rinﬁtne’Upper sand and'Grareiquuifer,there is weterli:
contalnlng - arsenic and cadmium lerela ‘that’ exceeds‘.Makimﬁh
,Contamlnants Levels (MCLs) As Sllver Bow Creek flows into the
.proposed CGWA, the gradlent of the topography over whlch it flows
_15 reduced and consequently mlne taxllngs prec1p1tated out of the:'
"flows of Sllver ‘Bow . Creek in thlS area,f These mine tallrngs'
.contaln ‘arsenic’ and cadmium. 'Some of the mlne talllngs are nowﬂ‘“

3 covered by -other. flood plaln deposrts. The levels of cadmium and

.arsenlc in the ground water 1n the Upper Sand and GraVel Aqulferﬁ,f 

w1ll eXceed the MCLs for the foreseeable future.l‘ ‘
11. Water that ‘exceeds MCLs for arsenic and cadmlum is not

‘sultable for potable or drlnklng water supplles.' |
12._ Arsenlc and cadmlum exceedences of MCLs are llkely to be

locallzed under the mine. talllngs contalning'these elementse, unless .

these tailings or groundwater containing the arsenic and cadmlum
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are disturbed. The pumping of wells createe a de-watered area
known as a cone of depression, with the apex of the cone being at

the "level of the pump in the well bore. Water flows down the

‘hydraulic gradient created by.the cone of -depression to the pump.

Consequently, the pumping of wells creates a substantial risk that

arsenic and cadmium will be moved down the hydraulic gradient

'created to areas of groundWater that are net now affected by these,f'

‘felements.

.'137i The pumplng of groundwater w1th1n the Upper Sand end
Gravel Aqulfer w1ll llkely cause contamlnant mlgratlon.f:' '

'f.J4.g The Lower Sand Aqu1fer hes no known contamlnants that

"make ‘that . asupply' unsultable for use. Between the Lower Sand,_

'Aqulfer and the Upper Sand and Gravel Aquifer there is an aqultard,__

or. & . geologic layer of - relatlvely 1ow permeablllty As a

consequence only very llmlted amounts of water can flow between

.uthe Upper Send and Gravel Aqulfer and the Lower Sand Aqulfer under

natural condltlone.,

15. WEIls drllled through the aqultard w111 create areas in

: whlch water ‘can freely'flow from the Upper Sand and Gravel Aqulfer, -

lncludlng'the East Hills Aqulfer, to the Lower Sand Aqulfer, unless -
specral construction technlquee-are employed If water flows_
freely from the Upper Sand and Gravel Aqulfer, lncludlng the East:
Hllls Aqulfer; to the Lower Sand Aqulfer, there is. a substantlal'

rlsk that_contamlnents from the Upper Sand and Gravel Aquifer will

. infiltrate the Lower Sand Aquifer.‘.‘
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16. Well construction techniques are available to prevent
cross—contamination of the Upper Sand and Gravel Aquifer and the

Lower Sand Aquifer. The use of grouted conductor casing for a

mlnlmum of "40 feetin- ‘depth - along the . well bore termlnated and

sealed in a clay aguitard, when the thickness of the aqultard is at
least 6 feet thick, if properly installed Wlll prevent cross-

contamlnatlon of the two aqulfers. ‘The installation of -sealed

A!conductor ca51ng in the manner requlred by‘the Board of Water Well_
f Contractors rules governlng *well constructlon w1ll prDVlde an-

' .deffectlve barrler and . prevent cross—contamlnatlon f”fic_ be
.,effectlve,.productlon well ca31ng'and screens for productlon wells

must extend below the eealed conductcr casing. 3 The foregOLng

standards and all other appllcable well constructlon standards

'should be appllcable to all productlon wells.

17. Monltorlng wells w1th1n the bcundarles of the proposed'

lCGWA that penetrate the Upper Sand and Gravel Aqulfer should be ‘

' lnstalled in accordance Wlth EPA-approved etandard operatlng

proceduree for monltorlng well desxgn and conetructlon.

'51 Developlng wells ln the Lower Sand Aqulfer 1n accordance .

wrth.these partlculars will’ not create groundwater'WLthdrawals that

’xwould- cause contamlnant mlgration - Conversely, groundwater
‘wrthdrawals developed wmthout these partlculars w111 llkely causel

"contamlnant mlgratlon. '

19. Water quallty wzthln the groundwater area is not sulted

for a drlnklng_water supply.
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20. Any groundwater withdrawals could cause contaminant
migration. Withdrawals from the Upper sand and Gravel Agquifer,

will cause contaminant migration. Unless special construction

techniques are employed.for. wells-drilled  into the Lower Sand =

nquifer, there will be ‘contaminant migration,
21. The area within the proposed CGWA boundaries has been

extenelvely studled, No addltlonal data or 1nformatlon on the'

=aqu1fers 'tare requlred “to make determlnatlonsr‘ of thelr_-

characterlstice

~A22., The de81gnatlon of the CGWA le sought by ARCO to comply'

‘}w1th the EPA requ1rement that 1nst1tutlonal controls on groundwater j

use be 1mpoeed to protect agalnst the w1thdrawal of contamlnated

groundwater and -to help prevent the spread. of contamlnatlon now

present 1n the Upper Sand and Gravel Aqulfer..

| CONCLUSIONS OF LRW

jl. The Board has jurlsdlctlon aover thlB subject matter and ];

'thls PEtltlon for CGWA, and ]urlsdlctlon OVer the partles hereto.-

Mont Code Ann. §85—2 506.'

"’.24 In accordance w1th the prov131one of Mont Code Ann. § 85—1{f5r
| 24566 notloe was, properly glven of the- flllng of the retltlon for _

 the de31gnatlon of the Warm Sprlngs Ponds CGWA.

3. The partles to thls matter executed wrltten walvere”-

"allow1ng the Board to hear thlB matter in, conjunctlon with its

regularly scheduled meetlng May 25 1995, in Helena, Montana * The

hearing in this matter was held in accordance with the provisions

13. FINDINGS,CONCLUSIONS. AND ORDER



of Mont. Code Ann. §§ 85-2-506 and B5-2-507, and the contested case
provisions of the Montana Administrative Procedures Act, Mont. Code
Ann. §§ 2-4-601 et seq.

4y 'Maximum contamlnant levels (MCLs) deecrrbe standarde that
protect human health from contamlnants in drlnklng water sunplles o

The groundwater in the Upper Sand and Gravel Aquifer contains

areenlc and cadm1um that exceed the MCLg set by the Board of Heahh-
{ and Env1ronmental 501ences.‘,. ‘ _
5. Groundwater wrthdrawals from the Upper Sand and Gravel_'
1hAqu1fer are llkely to’ cause contamlnant mlgratlon..?

6. Groundwater w1thdrawals from the Lower Sand Aqulfer arei
likely to cause contamlnant mlgratlon unlesa SpelelC constructlon
ltechnlques are employed | '_“ :
7r. The area thhln "the boundaries of the Proposed CGWAl

| encloses dlstlnct bodles of groundwater.‘ That Flgure 2 to the

‘,:Petltlon for CGWA is an accurate deplctlon of the boundarlee of the

'fWarm Sprrngs Ponds Controlled Groundwater area.-.' 7
18§ Dealgnatlon of a’ CGWA in accordance w1th ARCO'e Petltlon .

is coneletent w1th the adminlatratlve orders lssued by the,ﬂ‘

Env1ronmental Protectlon Agency‘pursuant to CERLLA, 43 U.8.C. egﬁﬁlfv

_et seq., in coneultation with the Montana Department of Health and

“EnVLronmental Sc1encee. Theee ordera acknowledge that a well ban

is approprlate for the area w1th1n the boundarles of the proposed_-f"':

' CGWA, to prevent resldentlal development in the area and to prevent.

unnecessary exposure to contaminants in the area.

14, FINDINGS,CONCLUSIONS AND ORDER .



9. The‘public health, safety, or welfare requires corrective
controls be adopted for the reason that the withdrawal of water
from the Upper Sand and Gravel Aquifer and the East Hills Aquifer
willueanse centaminantwmigration; -~ Mont .. Code Ann. §85¥24557
(2)(a)(b)(iii). |

"10. The public health, safety, or welfare requires correctlve

controls be adepted fer the reason the water quallty in the Upperh: B
Sand and Gravel Aqulfer ‘and- the East HlllS Aqulfer lS not eulted'

for a spec1flc benef1c1al uee, that belng a potable or drlnklng-'

water supply Mont Code Ann §85 2~507(2)(a)(b)(111)

‘ 11, The publlc health, safety or. welfare requlres that no new
wells be developed in the top 40 feet of the groundwater w;thln.the‘
bonndaries'ef the CGwA, other than those wells whlch'are requifsdl.
for . remedlal actlon dlrected and approved by the - EpPa, .in:'
'consultatlen wmth the Montana Department of Health &. Env1ronmental'
_SCJ.ences | Mont Cede Ann. §85-2-50'7(4)(a) | | . "

- 120 The publlc health, safety or welfare requlres correctlve R

controls for the Lower Sand Aqulfer cons1st1ng'of well construction-f-‘

condltlone requ1r1ng that a grouted conductor ca31ng be 1nstalled;fialﬂ

'to.a.mlnlmum depth of 40 Ieet termlnated and sealed in a cﬂay'

aqultard, where the aqultard is at least 6 feet thlek Produetien i

etherwise appl;cable to new productlon wells should apply to any

- wells drilled intc'the'Lowet Sand Aquifer. All EPA-approved

15. FINDINGS,CONCLUSIONS AND ORDER
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standard operating procednres‘ for monitoring well design and
construction shall be followed for any such new monitoring welle.
Mont. Code RAnn. §85-2-507(4)(g).

13,771t is Unknown-whether .any .new monitoring or production

TS T S ey VR

wells will be reguired for remedial activities. Any such new or -
additional wells will require the «consent of EPA, after

. cheultationf[ with . the Montana Department of - Health and,,-

‘Environmental Scienoes . Because'of'thia continning public'review,_r'

it is approprlate “to except any such new or addltlonal wells

requlred for remedlatlon from the closure otherwrse appllcable to{;'

all new wells in the: Upper Sand and GraVel Aqulfer and the Eaet'

Hills Aqulfer._ Mont. Code Ann. §BS*2—507(4)[g)

_ 14, Those proposed Flndlngs of Fact and Conclusions of Law

 submitted’ by the partles either not - spec1f1cally adopted or_.

rejected, are herebyrre]ected '
WHEREFORE based on- these Flndinga of Fact and Conclusrons of:r'

Law, the Board of Natural Resources and ConserVatlon orders that ai

' Controlled Groundwater Area be deslgnated,vencompa551ng the lands{'

now owned by ARCO in portlons of Sections 1 11 and 12 of TownshpoT'

4 Nortn, Range 10 West, portions of sections 17- 20 and 29-31, both‘ g

'lncluSLVe, of Townshlp ES North,‘Range 9 West, and portlons ofj-

: .Sectlons 25 and 36 of Townshlp 5 North, Range 10 West all ln Deeruf:

'Lodge County, Montana, wrth boundaries as set forth on Exhlblt "A“f"

attached hereto. From and after May 25, 1995, the groundwater o
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_underlying the land within the boundaries of the Warm Springs Ponds

Controlled Groundwater Area shall be closed to any appropriation of

‘groundwater and/or the construction of new wells. The Department

of Natural Resources and Ccneervatlon shall "heteafter refnse tomu

accept any applications for beneficial water use permits to

approprlate groundwater WJ.thJ.n the Warm Sprlngs Ponds Controlled

: Groundwater Area to the extent that any such approprlatlone J.ntend

. to uee or dz.vert water w1thln 40 feet of the ground 8 aurface. Any L

approprlatlons of water and/or wells from deeper aqulfere (more'

.'than 40 feet in depth) muet be developed with spec:.flc constructlon

-'requlrements All such wells produc;.ng water from the lowerl'

aqulfers ‘shall be conetructed to lnclude a grouted conductor cae:mg

- to be installed and maintained to a mlnlmnm depth of 40 feet and be:

term.lnated and sealed in a clay aqu:.tard, the- aqtutard should be at

least 6 feet thlck at the poa.nt where the caging termmates.. All' ,

" other regulatlone governlng the drilllng ‘of welle should also_
-.‘apply . If more restrlctlve standards are adopted by regulat:.on,

_any new wells for approprlatlons from deeper a.qulfers (rnore than 40

'l'.'feet J.n depth) shall be constructed to t:hose standards, MonJ.torJ.ng _"
: wells developed into’ the Lower Sand Aqua.fer must be J.netalled J.n'
. accordance w.t.th EPA—approved standard operatlng procedurea forf

.‘monltorlng well des:.gn and constructlon. '

The follow:.ng terms. and condJ.tJ.ons shall apply to the Order'-

1. The grant of the controlled groundwater ‘area does not'

-preempt diversions requlred for remedial or response aCt.'LOI'lS
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authorized by EPA or remedial or response actions undertaken by the
State of Montana, and diversions reguired for restoration actions
undertaken by the State of Montana pursuant to its role as trustee

" for''hatural- resources. . ..

2. The granting of this petition for a controlled groundwater

area- in.no way, limits any claim the State of Montana, as trustee
: Afor natural resourcea, may have for damages to netural resourcee

- _3. ' The grant:.ng of thlB petJ.tJ.on for a controlled groundwater

area -does -not constltute -an ' J.rreverss.ble and J.rretr:l.eveble

COMLtment of the groundwater resource, nor does :.t serve as a'..
permJ.t for the release of hazardous substances 1nto the groundwater'
,aqulfer. ' | | _ L

‘ 4. The controlled groundwater area and qroundwater closure is
'beJ.ng J.ssued in recogn:.t:.on of exrst:.ng contam:.nated conda.trons and
_does 1 not rel:l.eve any person from llablllty for contamlnat:l.on of the
| ",groundweter. . 7 . ' |
5. A grant of a controlled groundtvater area‘ is’ | not an -

_a.ndlcatlon of a fa.nda.ng that the groundwater aqua.fer should not be

: '.'remed:l.ated or restored

'6. In the event that the EPA, pursuant to :Lts uuthorlt:l.es.

under'CERCLA, 42 U.s. C. §9601 et. seq 3 resc1~nds or otherwrse

_modlfles the ‘Warm Sprlngs Ponds Act:.ve Area . oT Inactlve Area .

| _‘lUn.'Llateral Adminlstratlve orders (EPA Docket No. CERCLA-“VIII -91~ 25'
and EPA Docket No. CERCLA-—VIII 93 -223 respectrvely) by amend:.ng

either the Record of Decision (ROD) for the Warm Sprlngs, Ponds
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Active Area Operable Unit or the Warm Springs Ponds Inactive Area
Operable Unit, or by amending the Explanation of S§ignificant

Differences, to modify or delete current requirements for a water

. well ban, then and -in that event. the Board .of. Natural -Resources’and

a Coneervatlon, or ltB successor, shall rev1ew such re501selon,A
modification or change in said ROD or ESD ano may issue an order
',rmodiinng; euspendlng or revoklng this desrgnatlon of controlled
- groundwater area, upon such notlce and 1n suoh: manner as 13
‘reasonable under’ the c1rcumstances, as prov1ded for by Mont Code'fo
'“:Ann. § 85- 2~507(3) | o

S DATED. this ﬂg"day of June, 1995.

fhairman, Board of Natural”
Resources and Conservation

MEMORAND“M

The Board 5. actlon ln adoptlng'the foregolng Flndlngs of Fact,"

‘.: Concluslons of Law and Order, are in- a large part the result of

pr031tlons taken by the partles at the- hearlng. No party appeared;‘

oln total ‘opposition to the designation of the proposed CGWA. ' The

R partlee appearlng in opp031tion to the Petltlon were concerned that

~f 1f the Board desmgnated ‘a CEWA that 1ts Order 1nclude certa1n ‘
1cond1tlons _ | N
The Coalition initialiy contested the rboundariee of the

propoeed CGWA. The record will reflect that in its opening
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statement, the Coalition indicated that a stipulation was being
prepared and it hoped to present it to the Board prior to the close
of the hearing, The stipulation suggested language for the Board

"to adopt regarding future. review of the CGWA designation. If the

Board incorporated the proposed language in its Order, the ™"

Coalition ‘indicated it would withdraw its objections to the
_ boundarles of the proposed CGWA. The stipulation was. reduced to
‘wrltlng, slgned by the partles and submrtted to the Board prlor to‘
: uthe close of the hearlng | ‘
The NRDI. also suggested, rev1ew language 1n its Proposed ?H
Concluslons of Law.( The Board understood- that 1f it 1noluded then
1anguage in the stlpulatlon in the flnal Order, that NRBL would
WLthdraw ltS proposed concluslon on the same sub]ect.
| In- 1ts dellberatlons, the Board consldered the 1nc1us1on of
thetlanguage 1n thelstlpulatlon.' The language was agreed upon by
thhe partles and the Board has the authorlty to place addltlonal_
xrequlrements as it deems necessary on the deslgnatlon of a CGWA.

"fMont Code Ann. S 85-2-507 (4)(g) The concern expressed by thef‘ :

T?ob]ectors was that there be some trlggerlng event Wthh would cause_“'

.'the Board (The Board notes thnt as of July 1, 1995, any rev1ew of

| ths Order lS assxgned. to the Dlrector of the newly created

n_:Department of Natural Resources and COnservatlon to-review the .

7;deslgnat1on. The Board belleves that the partles or posslble other "

‘interested persons ‘could. petltlon for such a review. without the '

Aspe01f1c reference in the Order. Mont. Code Ann. §_85—2-507_(8),
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allows the.Board to suspend, modify or revoke any'order it may
issue designeting' a .CGWA. By includingt the language. in the
stipulation,.the Board believes that it has addressed the concerns
EXPFeeeed_by the parties at_the,heeringﬁand~that"the'objectibh'or“'
‘the Coalition as to the boundaries is wlthdrawn and the.Proposed
‘Conclqsion'of Law submitted by the NRhL has been addressed aB
indiceted"in the . record.._ The Board therefore adopted the

, boundarlee of the’ CGWA as requested 1n the Petltlon."

The NRDL submltted an addltlonal flve proposed COﬂClUSlOHS ofrf»VA

':Law. ‘The Board dld not adopt them as concluelone of law Therelf'
was. no eVLdence 1n the- record to support the adoptlon of 'thek
'proposed NRBL language as, elther fact or law._ The Board was not -
esked to take notlce of pendlng legel proceedlnga , As the proposed-p

' NRDL language is- not c1ted as case or statutory law, the Board dld ‘

-not-lnclude them as concluslon of law._ The Board dld adopt the‘""

proposed language howeVer, as condltlone din the Order creatlng themi:'xj

‘-CGWA. Baeed on the wordlng of the NRDL proposed conclus;ons of law

and their lntent, thls 1e the beet location for them ln the format

' prov1ded by . thlB document " ' The Board. adopted the proposed 5

language as condltlone to clerlfy ite: actlon Jn designating the .
‘CGWA.A The Board ~does not believe its actlon'ln dealgnatlng the
. CGWA creates a. precedent or ln any faehlon blnds other trlbunals 1n';;
:dec1d1ng legal actlone Whlch may be brought agalnst ARCO.' If. the’

condltlons help clarlfy the narrow scope of the Board’s actlon in

designating the CGWA, they may be of help in the future.
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