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DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION
HAVRE FIELD OFFICE
l\\ TED SCHWINDEN, GOVERNOR 1708 WEST D STREET
— STATE_ OF MONTANA e
(406) 2659816 E.AVRT, MONTANA 83501

Novermber 21, 1934

MEMORANDUM

TO: Jim Kindle. Records Section Supervisor
and Montana Water Courts

FROM: Dixie Shiflett, Water Rights Technician m .
Havre Water Rights Bureau

SUBJECT: Basin 41K Interbasin transfers

Attached is a list of the interbasin transfers fcr Basin 4#1K. | have enclosed
the abstracts for the Basin 410 claims, retaining the ariginal files in our office.
Tie Basin 41U claims are listed only for reference. Basin 41U is now in the preliminary
decree stage so these claims shou!d aiready have been flagged in the computer as
interbasin transfers by the Bozeman Office.
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"AN EQUAL OPPORTUNITY EMPLOYER
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TNTERBASIN TRANSFER or POTENTIAL INTERBASIN GROUNDWATER AFFECT

PQD PQU '
Claim # Basin __ Basin S/G __ Owner(s) Name & Address
« 410-160265 410 41% S | JOYCE K, ROBINSON RANCH CORP., Choteau, MT _ 59422
# v+ 410-16C270 430 41K S| JOYCE K. ROBINSON RANCH CORP., Choteau, MT 59422
410-1€62272 410 41K S | JOYCE K, ROBINSON RANCH CORP., Choteau, MT 59422
v 410-1602/74 410 41K S JOYCE K, ROBINSON RANCH CORP., Choteau, MT 59422
: 410-<1603¢8 410 | 41K S JOYCE K, ROBINSON RANCH CORP., Choteau, MT 59422
410-157126 410 41K S JOYCE K, ROBINSON RANCH CORP., Choteau, MT 59422
410-167127 410 41K S JOYCE K. ROBIMSON RANCH CORP.. Choteau, MT 59422
410-167128 410 41K S JOYCE K. ROBINSON RANCH CORP., Choteau, MT 59422
. 410-1. °190 410 41K S | JOYCE K. ROBINSON RANCH CORP., Choteau. MT 50422
* 41U~127880 41U 141U & 41Ki S DEARBORN CANAL & WATER CO., c/o Ed Barrett,
41U-127881 41U 41U & 41Kl S Dearborn Ranch, Wolf Creek, MT 59648
41y-127882 415 41U & 41K S " " "
41U-127883 41U 41U & 41Kl S " " "

** These Basin 41U|claims are in the| preliminary decree stage and shouid have already been
flagged by the Bozeman (ffice.
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DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION

HAVRE FIELD OFFICE
P. O. BOX 1823 ;
TED SCHWINDEN, GOVERNOR 1708 WEST 2ND STREET
—— STATE OF NONTANA |
(406) 265-5516 HAVRE, MONTANA 88501 -

February 15, 1G85
MEMORANDUM

TO: Jim Kindle, Records Section Supervisor,
and Mentana Water Courts

FROM: Dixie Shiflett. Water Rights Tachnician, M
Havre Water Rights Bureau

SUBJECT: Basin 41K Source Namas

Other than streams, there are only two acceptable source names
in Basin 41K

Pishkun Reservoir ~ (Closed basin) suppiied by Sun River
Slope Canal

Freezeout Lake, - (Closed basin) no outflowing nor named R
infiowing streams
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IN THE WATER COURTS OF 1HE STATE OF MONTANA
UPPER MISSOURI DIVISION

SUN RIVER BASIN (41K)

* % %k % %k &k k * k k %k k *k *k Kk * &k k k *k % *

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS TO THE USE )
- OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND, WITHIN THE SUN RIVER )
DRAINAGE AREA, INCLUDING ALL )
TRIBUTARIES OF THE SUN RIVER IN )
TETON, LEWIS AND CLARK ZND CASCADE )
COUNTIES, MONTANA. )
)

_ ORDER
It is ORDERED that the Report of the Water Master on
the Sun Rive:r Basin be corrected to read:
l. Page 7, Lines 2 and 3: "AlthoughL some sources of
surface water in the Sun River Basin were claimed . . ."
instead of: "Although some sources of surface water in the

Musselshell River Abhove Roundup Basin were claimed . . .".

2. Page 14, Line 9: “"spraying" instead of "spring."

3. Page 16, Line 5 and 6: "The determination of water
rights in the Sun River Basin shall be subject tc the contents
." instead of: "The determination of water rights in

the Musselshell River Above Roundup Basin shall be subject

"

to the contents . . .".

DATED this 17tb day of May, 1985.

W. W. LESSLEY ﬂk\
Chief Watexr Judge
Montana State Water Courts
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IN TRE WATER COURTS OF THE STATE CF MONTZNA
UPPER MISSOURYI DIVISON
SUN RIVER BASIN (41K)
R R EEREEREEEEEEEEEEREIY (T
Yater Courts
IN THE MATTER OF THE ADJUDICATION OF THE
EXISTING RIGHTS TO 'THE USE OF ALL THE
WATER, BOTH SURFACE AND UNDERGROUND,
WITHIN THE SUN RIVER DRAINAGE AREA INCLUDING
ALL TRIBUTARIES OF THE SUN RIVER IN TETON
LEWIS AND CLARK, ARD CASCADE COUNTIES,
MONTANA,

! hereby certify that the instiument to
which the certificate is afiixes is » & trus,
coneet and corpzied copy of the ariginal
on il in the office of the Clerk of the
Water Courts,

Witness g hang 2nd tha couf of the

¥later Uourts of the Sigte o 1 :0fMana this

£ gy m‘me.m‘__, 1745,

~ } “\
ORDER AL . _
Clera of the Viator Courts -
Having reviewed the Water Maste-'s Report of existing rights

et N Nt N st N W

in the Sun River Ba:sin, the Court finds that the Report meets
the requirements for the Temporary Preliminary Decree rnet forth
in 85-2-231(1' MCA., The Court, now being satisfied with the

Findings of Fact and Concluszions of Law contained in the keport,

ORDER, that the Water Master's Report and the abstracts of
the individual water rights in the 5un River Basin be adopted as

the Temporary Preliminary Decree of thet Basin pursuant to

Section 85-2-231 I1CA.

DATED ctnis .L(_)__ day of _ W7 . 1985.

7Y (peen

W.W. LESSLEY, /

Chief Wate: Jndge
Montana State Water Courts
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

SUN RIVER BASIN (41K)
A & & X & %k K % % X 5 %k & &k & k kA Kk kK kK Kk Kk K & &

IN THE MATTER OF THE ADJUDJCATION OF THE )
EXISTING RIGHTS TO THE USF OF ALL THE WATER )
BOTH SURFACE AND UNDERGROJND, WITHIN THE )
SUN RIVER DRAINAGE AREA INCLUDING ALl )
TRIBUTARIES OF TH: SUN KIVER IN TETON, )
LEWIS AND CLARK, AND C2SCADE COUNTIES, )
MONTANA )

)

REPCRT OF THE WATER MASTER ON THE
SUN RIVER BASIN

This Repert is submitted to the Honorable W. W. Lessley,
Chief Water Judge, by Marjorie Black, Water Master for the Suﬂ
River Basin.

FINDINGS OF FACT
1. Authority to Act
This Decree is issued hv a Water Judge as authorized by

Chapter 697, Session Laws 1979 (85-2-201 MCA) as amended.

2. Description of Basin
The Sua River Basin includes portions of Teton, Lewis and

Clark and Cascade Counties.

This area originally served as the hunting grounds for the

"Blackfeet Indians. 1In June, 1805, the Lewis and Clark Expedition

documented its journey through this rugged but beautiful country.
The Expedition explored this part of the country to identify some
of the headwaters of the major streams that emptied into the
Missouri River. Fur trapping and trading was intermittent in

this area during the coming years because of local Indian

hostility.
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In 1867 Fort Shaw, a military post, was est>blished on the
Sun River, south of Fairfield, tv protect the people migrating
into the territory. Soon after this Fort was constructed, many
cattle were driven into the area from Texas and the first
permanent settlements appeared on the larger streams near the
military fort and trading posts. Irrigation was developed by the
early stockmen in the stream valileys and on some of the lower
benches during the 1880's and 1830's. These stockmen saw the
need for raising hay in order to supplement their grazing lands
and prevent severe cattle losses durirg the winter months,

The topography in this area varies generall; from very
mountainous in the southern third to rolling plains in northern
portions. The principal streams flow in an eastward or
northeastward direction. As is usual in areas with large

variations in elevation and more or less irregular topographic

features, differences in precipitation from place to place are
considerable. Generally, however, thé area drained by the Sun
River expefiences about 13.25 inches of precipitation per year.
Another important characteristic of this area's climate is the
Foehn winds (locally known as "Chinook" winds), which are very
common during the colder months of the year. These Foehn winds,
which can éevelop gale or stronger speeds, have the effect of

shortening cold spells, removing snow from the windier sections

east of Sun River Canyon, and producing relatively clear, sunny ’ {

winter weather. >

5eil characteristics are determined by parent material, 1

relief,Abegetation, climate and time. Since all of these snil . j
Page 2
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forming factors vary widely in the Sun River Basin, there is a
wide variety of soils present., Clay loam to leoam textures
predominate, but there are several impcrtent areas of clay or
silty clay soils and sandy soils which are prominent in the area
west of Great Falls.

Farms and ranches predominate in the area drained by the Sun
River. The principal crops include wheat, hay, barley and oats.
The use of irrigation has been a highly important factor in
stabilizing the economies of Teton and Cascade counties. The
largest irrigation development in the Sra River Basin is :the
Greenfields Irrigation District in the Fairfield area at the
southern edge of Teton County. This irrigation district produces
about 40,000 to 50,000 tons of hay annually, most of which is
sold as a cash crop. The regional dairy industry is devoted

mainly to the irrigated arez lying in th2 Sun River Valley, west

" of Great Falls. Thére is alrco somé fattening of cattle carried

out on a year-round basis in the irrigated areas.

The No;th Fork of Sun River heads on the west boundry of
Teton County and flows in a south and east direction te form most
of the boundry between Teton County and Lewis and Clark County,
The Sun River continues on towards Great Falls in Cascade County,
where it joins with the Missouri River. The Sun River is by far
the most important source of water for irrigation n Cascade
County, supplying water for the Sun River Project. This Project,
built by the United States Bureau of Reclamation, is the largest
unit of irrigation in Cascade County. This Frocject's water

supply is dependent on flood waters stored in reservoirs located

Page 3
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on the upper tributaries of the river. Fort Shaw, one of two
divisions of the Sun River Project, is located entirely within
Cascade County and irrigates over 10,055 acres. Greenfields, the
other division of the project mentioned earlier, liies in both
Teton and Cascade Counties, and irrigates over 78,600 acres, Of
this total, 15,860 acres lie in the northwest part of Cascade
County.

There were 2,923 claims of existing righte filed in the Sun
River Basin for irrigation, stockwater, domestic and other uses.
The boundaries of this Basin are:outlined in the attached mapw

2, WwWater Right Owner

Cenerally, the Conrt issues a water right to the
approptiator, who is usually the claimant. If there is evidence
that a change of ownership has occurred, the Court issues the
cright in the name of the new owner. If a change has occurred and
the Court was not informed, the correct name can be added at a
later date.

A watef right transfer certificate is "constructive notice of
the content thereof"™ and failure to file a transfer does not
affect the actual transfer of water. 85-2-423 et. seq MCA. When
a transfer certificate is received by the Water Courts after a
Preliminary Decree has been issued, the original owners name is
retained; A remark is added listing the new owner's name as
provided by the transfer certificate.

Some water rights are claimed by more than one person on
separate claim forms. When both claimants insist on ownershig,

each is decreed the right but a remark is added to each decree

Page 4
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noting the conflict.

4. Pre-1972 wWater Rights
The general - -adjudication of water rights is tc¢ cover rights
existing before 1973. '
An existing water right includes those rights which would be
protected under the law as it -existed prior to July i, 1973,
pursuant to 85~2-102(7) MCA.

5. B3pecifics of Procedure

The Court outlined and supervised the procedure of processing
the claims to existing rights., A claim is examined for
incomplete or inaccurate information. It is then reviewed for
actual and beneficial use. The Court ordered the Department of
Natural Resources and Conservation to assist in the processing of
the claims,

The extent of each individual water right claim is further
defined by éhése Findings of Fact and Conclusions of Law. Where
a claimant filed two or more water rights on the same claim form,
each right was separated and assigned an individual water right
number. If the claim did not include all the infe-mation
required by 85-2-~224 MCA and the information wes not availatle,
the right was decreed within the limits of the information
submitted.

The specifics of each individual claim is defined by an
abstract of the water right. Each individual abstract of the

claimed right includes (where possible):

Page 5
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(a) The name and post office address of the owner of the
right;

(b) The amount of water, rate and volume included in the
right;

(c) The date of priority of the right;

(d) fhe pu;pose for which the water included in the right
s used;

(e) The place of use and a description of the land, if any
to which the right is appurtenant;

(£) The source of water included in the right;

(g) The place and means of diversion;

(h) The inclusive dates during which the water is used each

(1) Xﬁ;réther information necessary to fully define the
nature and extent of the right.
6. Multiple Uses of a Water Right
Usually, a water right is decreed and the uses of the right
are noted. In this general adjudication, the claimants filed
separate claims for each use of the water right. Special claim
forms were used for irrigation, stockwatering, domestic use and
a catch-all form for all other uses. As a result of this unique
filing, each use of a water right will be decreed separately.
_Therefore, a water right might be represented by two or more
decreed uses,
A remark notation of the multiple use of a water right
éppears in the following instances:
1. Whenever an irrigation and an "Other Use™ are for the
same water right.
2. .Whenever a water right has two or more "Other Uses,"
In all cases where any multiple use of a right occurs, the
combined flow rate and volume cannot exceed the original
.appropriationr. The use of .the_right for several purposes .does
not increase the extent of the right, rather it decrees the
right to alternate and interchange the use (purpose) of the

water in accord with historic practices, -

Page 6
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7. Source Name
Although some sources of surface water in the Musselshell
River Above Roundup Basin were claimed under several names, the
source is generally designated in the Decree by the name listed

in the United States Geological Survey. If the source hag not

~ been designuted by the U.S.G.S., the source name of most common

recognition in the locality has been used.

Commonly recognized rerervoir and lake names will appear as
source names. Those lakes and reservoirs that have no commonly
recognized name are:‘generally decreed under the name of the
outflowing stream. The source name index of the Temporary
Preliminary Decree cross-indexes any such source names for easy
access.

Whe» more than one source is claimed for a water right, the
Court determines the major source and lists that source in the
Decree. If more than one source is determined to be major, a
separate claim is made for the claimant.

8. 'Priority Date

The priority date claimed is recognized as prima facie and
50 decreed except where it is incomplete; or it would result in
a clearly erroneous interpretation of the law; or the claim's
supporting documentation contradicts the claimed priority date,

Priority dates were decreed in accord with the following:

Where a claimed priority date included only a year, or a
year and a month, the last day of the year and the last day of

the month are decreed as the priority date.

Page 7
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Priority dates for groundwater rights after 1961 are
reviewed for compliance with the Groundwater Act. Priority
dates are not changed if it appeared that the wrong form had
been used.

If a claim to groundwater after 1961 is Lased on use, the
priority date is decreed as the date of filing the claim to the

existing right.

9, Irrigation

Irrigation is a beneticial use of water,

Flow Rates. In this general adj)udication under Chapter 697,
Session Laws 1979, flow rates are decreed in gallons per minute
(gpm) or in cubic feet per seconc (cfs) instead of the
traditional miner's inches. Eleven gpm is equivalent to one
miner's inch; forty miner's inches is equivalent to one cubic
foot per second.

TBE FLOW RATES OF ALL PREVIOUSLY DECREED WATER RIGHTS ARE
UNCHANGED AND ISSUED IN ACCORD WITH THE FLOW RATE DECREED IN THE
ORIGINAL ADJUDICATION. '

WHEN DIFFERENT CLAIMANTS CLAIMED WATER RIGHTS BASED ON
DECREES AND THE TOTAL FLOW RATE CLAIMED BETWEEN THE CLAIMANTS
EXCEEDED THE AMOUNT ON THE DOCUMENT, A REMARK 1S ENTERED ON EACH
DEC'REE NOTING THOSE DECREED USES OF THE EARLIER DECREED RIGHT.

Flow rates based on a "filed notice of appropriation® orx
"use" right shall not exceed a reasonable application rate. A
reasonable application rate for flood, sprinkling and pump

systems which is in keeping with the general requirement of most

Page 8
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users in the Basin shall not exceed 17 gpm per acre (1.5 miner's
inches). The Court has decreed alli claimed flow rates of 17 gpm
per acre or less on such systems. HOWEVER, IF THE SUBMITTED
" DOCUMENTATION CLEARLY DOCUMENTS A LAFGER CLAIMED FLOW RATE, IT
WAS 50 DECREED.

Water spreading, subirrigation ard natural overflow and
other irrigation systems not subject to quantification do not
generally have a constanc or consistent f£low rate. The extent

of the right is limited by the decreed volume. While the water

rights:for subirrigation and natural overflow are decreed, the
owner of the right does not have a right to demand continued <
right of the water by these means of diversion.

Yolume. Voiume is decreed in acre-feet benefically used in '
one year. An acre-foot of water will cover one acre to a depth

of one foot. Net crop consumption requirements are considered

——a R .

to be the total amount of irrigation water a crop will use
during an average growing season. Water usage is dependent on

the overall efficiency of the irrigation system. General

e A

maximum requirements of differing systems are outlined in the

following table: .
Sprinkler & Water Spreading
Pumped Diver- Systens, Sub-

. Flood Systems sion .Systems irrigation and .

Climatic (diversion ditch) Volumes Natural Overflow

Axea ___ Volumes (AF/A) = (AR/R) _~_  Volumes (AF/A)

I 11.4 4.5 2.3 , g

II 10.2 4.0 2.0

IIX 9.2 3.8 1.9

v 8.5 3.4 1.7

v 7.2 2.9 1.4

vy

Volumes are measured at the point of diversion

Page 9
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Period of Ues=. Because the period of use can vary widely
for each individual user, the period of use is accepted as
claimed unless the claimed period of use contradicts a
previously decreed or documented period of use.

If a period of use was not designated by the claimant, a

period of use for irrigation claims was assigned in accord with

“a reasonable irrigation season for the climatic area. Those

seasons are as follows:

Climatic Area Period of Use

I 3-15 to 11-15

I1 4-01 to 10-30

iII [ ” 4-15 tc 10-15

Iv 4-20 to 10-10

\Y 4-25 to 10-05
Blace of Use.

A. Verification of Place of Use. Irrigation rights are
decreed to a defined place of use. 1In delineating the place of
use, the claim is verified by the use of aerial photographs,
field investigation and data submitted by the Department of
Natural Resources and-Conservation and the claimant. The place
of uge for irrigation is accepted as claimed except when the

land did not appear irrigated or irrigakle.

The place of use is designated by legal land description and

can be further defined by reference to the maps and referenced
aerial photographs included in the Court records.

B. Supplemental Water Rights and Place of Use, 1In many

.cases, -several water.rights with differing priority dates,or.

different sonrces are combined to supplement the jrrigation

requirements of all or part of the same acreage. Supplemental

- .--rights.means :he. rights.have overlapping places of use,..The.
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rights can be combined to irrigate only overlapping parcels of
the claimant's total acres. The combined volume of these rights
shall not exceed the given acre-feet per year. Each right is
limited to the flow rate, volume and place of use.

Place and Means of Diversion. The place and means of

diversion are designated. The place of diversion is

specifically designated by legal land description. ‘
Secondary points of diversion are noted when possible;
however, the claim and claimant's map in many cases will more
specifically define the point of diversion.
When a point of diversion is found on a source other than
the one claimed, the other scurce points of diversion are 1
decreed when that source is detzrmined to be an incidental part J
of the original source. A remirk will appear with the other 1
source points of diversion that identifies the incidental ‘
source., If the othér source it not considered incidental, a 4
separate claim is created. _ 1
» THIS INéORMATION IN THIS FINDING IS ONLY A GUIDELINE AND IS
SO USED. THEY CAN AND WILL BE MODIFIED TO SHOW Tt WATER
CLAIMANT'S OWN CIRCUMSTANCES. THIS CAN BE DONE ON CLAIMANT'S {
OBJECTIONS OR WATER COURT'S OWN MOTION,

10, Irrigation Districts
Somz irrigation districts used their water rights on vy
designated places of use and the right has become appurtenant to ‘
the lard. 1In those cases, the claim was verificd and decreed in

accord with the criteria used for all other irrigation claims.
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Where the irrigation district engaged in the sale of water
or the place of use changed on a cocntinuing basis, the claimed
flow rate and volume were decreed as claimed without an attempt
to verify usage.

The several rights on one claim form are identified as being
supplemental. Water rights from separate sources that water the
same land are identified as being supplemental.

11. Domestic Use

Flow Rate. The average flow rate from 2 groundwater source
in the State of Montana is approximately 25 gallons per minute.
However, a flow rate of 40 gallons per minute is acceptable. As
a result, those domestic rights with a claimed flow rate of 40
gallons per minute or less are so decreed. Where the claimed
flow rate and the accompanying documentation does not
substantiate a flow rate, the right is decreed a flow rate of 25
gallons per minute., When a .flow rate claimed had been
previously decreed, the flow rate is not changed.

Yalnmg: A reasonable volume of waéér for domestic use is
calculated at 1.0 acre-feet'per household with an additional .5
acre-foot for each quarter acre of yard.

Flow rates and volumes are measured at the point of
diversion.

Place of Use. Land irrigated as part of the domestic use is
decreed as part of the place of use. If a claim for domestic
use included irrigation separate from the domestic use, the
irrigated land was decreed separately.

Period of Use. The period of use claimed is the period of

Page 12
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use decreed.

12. Stockwater

Volume. Stockwater is a beneficial use of water. The limit
of the right is based on a consumptive use of 30 gallons per dGay
per animal unit. An animal unit is described as a cow/calf pair
or equivalent. The number of animal units is in mest instances
limited to the reasonable carrying capacity of the area
historically serviced by the water source. In those cases when
historically the source is utilized more intensively, for
instance in the case of a confined stockyard, the right
increases based on the number of animal units. Finally, where
the stockwater is impounded in a reservoir, a right to
reasonable carryover fcr use in future years is acknowledged.

Elow Rate. The flow rates for groundwater developments for
stockwatering purposes were governed by the same principles on
domestic groundwater sources. Those rights involving stock
drinking dir;ctly from instream surface wétet s&urces do not
reflect a specific flow rate. The instream flow rate shall be
reasonable and shall not exceed the extent of the right as
nistorically utilized.

Place of Use. Where stock drink directly from the surface
water source, the point of diversion and place cof use seek to

show all land adjacent to the source.

13, Reservcirs and Storage of Water

A storage right can exist for water that would otherwise go
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to waste, This right is dependent upon the lack of interference
with other rights.

The right to appropriate water by storage in a reservoir is
a2 right separate from a water right. Actual benec'cial use of
stored water creates a water rigat. The Court decrees the

limits of that right.

14. Other Uses

In the Sun River Basin, water claims for agricultural
spring, commercial, fire-rprotection, fish and wildlife,
industrial, lawn and garden, municipal, mining, power
generation, non-consumptive power generation, recreatinn and
wildlife were submitted.

The Court finds that o individual nor Department filed any
valid instream claims for fish, wildlife and recreational
instream uses.

"Murpby Rights."™ Section 1 of Chapter 345 of the 1969
Session Lawé provided for the apprupriation of water in
designated streams to maintain fish and wildlife habitat. The
Court subjects these rights to all prior existing rights
pursuant to 89-801 RCM 1947. The flow rate and volume of these
rights are subject to change should the Court determine the
waters are needed for a use determined to be more beneficial to
the public.

Flow Rates. Flow rates are decreed as claimed unless the
documenta.ion accompanying the claim supported a different

amount. The Court could not, however, determine a flow rate for
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the minimal amount necessary to sustain fishing, wildlife,
recreation and navigation. Flow rates for mining. power

generation and fish raceways are accepted when it is determined

“that the amount claime:d is less than the average annual stream

flow. Rates in exccss of the average annual stream flow are
reduced to that uverage rate.

VYolumes. Volumes are decreed as claimed unless the
documentation accompanying the claim support a different amount.

Commercial and industrial use are limited to a volume based
on a twelve hour day unless documentation supports a higher
volume based on an extended period of use.

Agricultural spraying was limited to a reasonable volume of
five acre-feet unless documentation supported a higher volume.

Incidental Use. Many purposes, ecpecially fish, wildlife
and recreation, are incidental to another beneficiél use of
water. Theé extent of the water right for an incidental use is
no more than the extent of the primary use of the water.

Ngn;ﬁgnénmnﬁixg_nsg. The Court recognizes that several uses
do not conéume water. A remark is added to these uses declaring

the use to be non-consumptive.

15. Standerds
The standards used by the Water Court to aid it in
‘calrulating flew rate, volume and other elements of a water
right are merely yardsticks to serve as a means to what should
or should not be.

THEY ARE NOT ABSOLUTE; THEY ARE NOT UNCHANGEABLE. THEY ARE
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SUBJECT TC MODIFICATION TO REFLECT AN INDIVIDUAL CLAIMANT'S
WATER RIGHT IN ITS TRUE AND CORRECT SENSE,
16. Claimed Federal Reserved Water Rights

'The determination of water rights in the Musselshell River-
Above Roundup Basin shall be subject to the contents of any
future compact negotiated by the Montana Reserved Water Rights
Compact Commission and the United States of America which will
determine reserved water rights of the United States Forest
Service. Should no compact be approved in accordance with Title
85, Part 2, Chapter 74 Montana Code Annotated (1983) or
applicable law, this Temporary Preliminary Decree is subject to
the determination, in accordance with State procedure, of water
rights claims of the United States of America on behalf of the
United States Forest Service., The general adjudication of water
rights is to cover rights to the use of water which would be
protected under the law as it existed prior to July 1, 1973,
subject to the livestock and domestic uses exempted in 85-2-222

Montana Codé Annotated (1983).

17. Terminated Claim
The Water Court takes judicial notice of water claims that
have been terminated during this adjudication process.
Instances are:
l. A claim filed with the adjudication Field Office and
withdrawn and terminated by the claimant because of
self-confessed errors and filed anew.

2. Claims filed and then withdrawn at claimant's request.
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3. Claims that appear in the abstracts of water rights as

part of the Temporary Preliminary Decree because they were
assigned a "number®™ by the Helena, Montana office, and later
returned to the forwarding Field Office; and these claims have a

remark on the abstract of their termination for one reason or

arvther from claimant. These claims are "alphabetized"” and

stored in the archives of the Department of Natural Resources
and Conservation by Field Offices.

The claims are printed in both decrees. The "0" prefix will
tell the .computer to print a statement saving, "The Court finds
no right for this claim, 28 it has been withdrawn at the request
of the claimant."

4. Claims terminated by the Field Offices «nd the DNRC
before an Order of this Court of April 22, 1982, ordering that
these claims were not to be terminated but stamped at the time
of filing anéd processed as all other claims, even though there

was a failure of payment of fees. All claims terminated because

of lack of payment will be considered specially by this Court at

the time of Temporary Preliminary Decree hearings.

18. Supreme Court
thas there is pending in the Supreme Court of the State of
Montana, Case #8328l1, entitled Department of State Lands vs.
Walter Pettibone and Others; that an opinion has not been issued

in that case.

Based on the Findings of Fact, the Water Master makes the
following:
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CONCLUSIONS OF LAW
1.

This Report meets ‘he recunirements for a Temporary

Preliminary Decree as required by 85-2-231 MCA 1979.
2.

For each person who claims an existing water right in this
Basin, there is attached to this %Temporary Preliminary Decree a
statement defining the nature and extent of his claimed right,
as found by the Water Court and as requested by 85-2-231 MCA and
85-2-234. MCA; these Conclusions make:all these attached-
statements a part of this Report.

3.

All notices, all substantive and procedural r-gquirements o!
court adjudication of water claims and requirements for hearing
and decision have been fulfilled.

4,

The water adjudicated in this cause is a water use that is
of a benefiéial use and is the property of tﬁe State of Montana
and for the use of these named water claimants, subject to their
appropriative rights as specified in this Report.

5.

All Findings are merged with these Conclusions of Law to

give them the force of law in this Report.
6.

Should the reserved water rights claims of the United States

of America on behalf of the United States Forest Service be

determined by a compact approved in accordance with Title 85,
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Part 2, Chapter 7, Montana Code Annotated (1983), or approved in
accordance with applicable law, objections to the Preliminary
Decree may be made by the United States of America, the
Department of Natural Resources and Conservation, a pérson named
in this Decree, or any other person for good cause shown,

Sho11d no compact be approved, the claim of the United
Staites of America on behalf of the United States Forest Service
will be determined by this Court in accordance with State
procedure.

;- No Final Decree will be issued on the Sun River Basin until
each person who has filed a claim of existing right and the
United States of America on behalf of the United States Forest
Service has been notified of the determination of all water
right claims in the Basin, including the reserved water rights
of the United States Forest Service, and any proper objections
tv those determinations have been heard.

7.

This Reéort is a Temporary Decree as authorized by 85-2-231
MCA and will be finalized by'the Water Court at the appropriate
time.

8.
All Decrees, both Preliminary and Final, shall be amended to

conform to the final decision in Case $83281, entitled

Department of State Lands vs. Walter Pettibone and Others.

HATED thls,é__ day of W“/Jl 'f(l/lsss “ // '
U%uy i
MAR oRI \BLACK

Water Master
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

SUN RIVER BASIN (41K)
R R RN EEEEEEEERE I I

IN THE MATTER OF THE ADJUDICATION OF THE )
EXISTING RIGHTS TO THE USE OF ALL THE )
WATER, BOTH SURFACE AND UNDERGROUND, )
WITHIN THE SUN RIVER DRAINAGE AREA )
INCLUDING ALL TRIBUTARIES OF THE SUN RIVER )
IN TETON, LEWIS AND CLARK, AND CASCADE )
COUNTIES, MONTANA. )

)

MEMORANDUM

Early in our State's history (March 12, 1885) we were
concerned about measurement of Montana water.

85-5-302 MCA, vhose genesis was a statute of 1905, is still
our guiding law. It states ". . . shall be required to have
suitable headgates at the point wherein a ditch taps a stream
and shall also, at some suitable place on the ditch and as near
the head thereof as practicable, place and maintain a proper

measuring bor, weir or other appliance for the measurement of

water flowing in such ditch.”
Now, as we move into the present and future of water and its

management, measurement o;rﬁyat water is most important.

DATED this[o_ day of .4_, 1985.)0

W. W. LESSLEY “*Z‘ﬁ ’

Chief wWater Judge /
P.O. Box 879
Bozeman, MT 59715
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

SUN RIVER BASIN (41K)
£ %k %k & & K K & & k &k Kk kK & &k k Kk & k& & & & & & &

IN THE MATTER OF THE ADJUDICATION OF THE
EXISTING RIGHTS TO THE USE OF ALL THE
WATER, BOTH SURFACE AND UNDERGROUND,
WITHIN THE SUN RIVER DRAINAGE AREA
INCLUDING ALL TRIBUTARIES OF THE SUN RIVER
IN TETON, LEWIS AND CLARK, AND CASCADE
COUNTIES, MONTANA.

P P e P P P Nt

MEMORANDUM

The command of the Legislature was to "expedite" and
facilit' -e the adjudication of the water rights of Montana.

To assure a speedy, simple and effective program for
adjudication of Montana water, there was crecated a specific
statewide program, operated by a newly created Water Courts
system, all under the nupervision of the Montana Supreme Court.

The Act creating the adjudication program and its Water
Courts became law May 11, 1979; immediately on June 8, 1979, the
Supreme Court promulgated its rules and prescribed forms and set
in mogion a statewide filing of water right claims.

Meanwhile, between May 11, 1979 and June 12, 1979, Water
Judges were elected. Present Water Judges are Bernard W.
Thomas, Robert M., Holter and Roy C. Rodeghiero. Early in June,
1979, these Water Judges met and began supervising (under
Supreme Court direction) the preparing, filing and collecting of
more than 200,000 water claims in the State of Montana. These

Judges met and elected Judge W. W. Lessley to act as a Chief

J
1
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Y



T e -

Water Judge to give direction and unity to their work. (In 1981
a statute amending the original Adjudication Act was pasied and
Lessley was appointed Chief Water Judge by Chief Justice Haswell
of the Supreme Court.)

On April 30, 1982, all water claims were in under thg
direction of the Water Courts and clarification by field
personnel began.

In early November, 1980, the first Water Master was

appointed and adjudication began in two large basins of the

- powder River. 1,302 water'claims were adjudicated, 316

objections were filed; hearings held on 146 cases. A final
decree on both basins was filed April 14, 1983, and only one
appeal from all that adjudication has been filed in the Supreme
Court.

Meanwhile in June, 1983, the Water Courts had the 200,000
claims computerized and in a single master computer located in
Helena. The Courts are now supervising tne final verification
of all claiﬁs for the final computer run for all preliminary
decrees. )

The organization and staff of the Water Courts has grown.
As directed by the Legislature, it has three Water Judges, a
Chief Water Judge, five Water Masters and four office employees
skilled in office skills, word processing, docket-base computer
work and in Water Courts procedures and forms.

The Water Courts have established their own Rules of Court,

specialized forms for objections, pre-pre trial and pre-trial

Page 2
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Procedure for water case hearings and trials; all objections are
heard promptly and accurate recording machines prepare Court
recorde and transcripts of all hearings.

As of now, final decrees have been issued in three Basins.

The Water Courts in 1985 will adjudicate at least sixteen
Basins; there is a real possibility to adjudicate 20 Basins.

Specifically, 50,357 individual water claims have been
clarified, verified and adjudicated by preliminary decrees as of
January, 1985, with final decrees ahead.

This comprehensive Water Court program has been challenged
in Federal Courts. The words of the District Federal Judges who
first heard the challenge are significant. The key phrase of
the evaluation of Montana's program by Chief District Judge
Battin and District Judge Hatfield is: "It is clear that the
adjudication contemplated by the Bill is both comprehensive and
efficient.” Federal Judges Battin &and Hatfield spell out the
specifice of the working of the Montana Water Courts in this
clear and practical language:

"By enactment of the last legislatuie of the
State of Montana, Senate Bill 76, as yet uncodi-
fied, has provided the vehicle for adjudicating
claims of existing water rights in Montana. The
provisions of that Bill bear heavily upon this
Court's decision to dismiss these cases on the
basis of wise judicial administration.

In essence the Bill provides for adjudication of

all existing water rights in the State of Montana.
Section 6 of the Bill provides that:
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1) The action for the adjudication of all
-existing water rights under [this act)
is commenced with the issuing of the
order by the Montana Supreme Court to file
a statement of a claim of an existing water
right as provided in [section 161.
(2) The water judge for each division shall
exercise jurisdiction over all matters con-
cerning the determination and interpretation
of exigsting water rights within his division.
(4) All matters concerning the determination
and interpretation of existing water rights
shall be brought before or immediately trans-
ferred to the water judge in the proper water
division unless witnesses have been sworn and
testimony has been taken by a district court
prior to the date of the Montana Supreme
Court order as provided in [section 1l6].

Section 16 of the Bill provides that:

(1) The Montana Supreme Court shall within 10
days of the filing of the petition by the attorney
general issue an order to file a sta*tement of a

claim of an existing water right in substantially
the following form:

"WATER RIGHTS ORDER

FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL
RESULT IN A CONCLUSIVE PRESUMPTION THAT THE WATER
RIGHT OR CLAIMED WATER RIGHT HAS BEEN ABANDONED.

. « « This order is notice of commencement of
procedures fcr the general adjudication of
existing rights to the use of water and of the
requirement to file a claim for certain existing
rights to the use of water. Every .person,
including but not limited to an individual,
partnership, association, public or private
corporation, city or other municipality, county,
state agency of the State of Montana, and federal
agency of the United States of America on its own
behalf or as trustee for any Indian or Indian
tribe, asserting a claim to an existing right to
the use of water arising prior to July 1, 1973, is
ordered to file a statement of claim to that right
witb the department no later than June 30, 1983. .

{3) The above-cited sections reflect both the
policy and the essential mechanism for
adjudication of state water rights. Adjudication
by adversary proceeding initiated by one claimant
against all others in his drainage has been for-
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saken in favor of blanket adjudication of all
claims, including federal and federal trust
claims, in a systematic manner. The procedure
outlined in the Bill is that of: (1) filing of an
order by the Supreme Court requiring the filing by
all claimants of statements of each claim; (2)
upon filing of all claims, submission of the
claims to the water judge in the division or
district in which the ciaimed water is diverted;
(3) through utilization of special masters, the
rendering, by the water judge, on the basis of the
filed claims, of a preliminary decree of water
right; (4) after passage of time without
objection to the preliminary decree, entry of a
final decree of water right which is binding upon
all parties; (5) if objection is timely taken by
the claimant to the preliminary decree, judicial
determination of the right, but without the
necessity of joining all users in the claimant's
drainage.

And the Court concludes:

As the general adjudication has been initiated
by recent order of the Montana Supreme Court, it
would seem that the greater wisdom lies in
following Colorado River, and on the basis of wise
judicial administration, deferring to the
comprehensive state proceedings. The federal
proceedings are all in their infancy; service of
process has been but recently completed. The
state adjudication is thorough, as opposed to the
piecemeal proceedings initiated by the Government.
There is no jurisdictional question preliminarily
attending the state adjudication; all such
questions have been eliminated by the McCarran
Amendment. The state forum will likely be more
convenient, geographically, than the federal
forum.

The original hearing before the 9th Circuit carried the

—

minority opinion of Circuit Judge Merrill. His statements are
significant as bearing on the need and practicality of the
Montana Water Courts operation:
I agree with the district court. Water
adjudication is essentially a local concern, and

in every western state water scarcity poses a
problem not just to Indians but to everyone. 1In
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my view, it is highly important that each state pe
accorded room for an effort to solve its water
scarcity problem in the manner it regards as most
appropriate, Here so long as Montana gives
recognition to Indian water rights and their
establishment pursuant tc federal law, I see no
good reason why Indians shouldn't be joined with
| other water users in the state in order to achieve
a comprehensive state adjudication.

A

Finally, the federal law on the Montana Water Courts, as
spoken by the Supreme Court of the United States, through -

Justice Brennan for the Majority:

In light of this history, the parties in this
case have engaged in a vigorous debate as to the }
exact meaning and significance of the Arizona and
Montana Enabling Acts. We need not resolve that :
debate, however, nor need we resort to the more _
general doctrines that have developed to chart the : |
limits of state authority over Indians, because we :
are convinced that, whatever limitation the :
Enabling Acts or federal policy may have '

originally placed on state court jurisdiction over
Indian water rights, those limitations were
removed by the McCarran Amendment.

i

l

And on specific problems of Indian rights and federal ‘
' !

reservations vis-a-vis Montana State program by adjudication,

the Justice continued: &

But the most important consideration in Colorado 1
River, and the most important consideration in any
federal water suit concurrent to a comprehensive
state proceeding, must be the "policy underlying
the McCarran Amendment," 424 U>S., at 820; see
Moses H. Cone Hospital, supra, at , and,
despite the strong arguments raised by the
respondents, we cannot conclude that water rights
suits brought by Indians and seeking adjudication -
only of Indian rights should be excepted from the \
application of that policy or from the general
principles set out in Colorado River.
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Even more important is Justice Brennan's clear approval of

what the Montana Water Courts can do:

. « o assuming that the state adjudications are
adequate to quantify the rights at issue in the
federal suits, and taking into account the
McCarran Amendment policies we have just
discussed, the expertise and administrative
machinery availaole to the state courts, the
infancy of the federal suits, the general judicial
bias against piecemeal litigation, and the
convenience to the parties, we must conclude that
the District Courts were correct in deferring to
the state proceedings.

We here at the Montana Water Courts know the Justice is not

retreating from general principles of Indian rights, and federal

reservations, In these words he makes the understanding clear:

Nothing we say today should be understood to
represent even the slightest retreat from the
general proposition we expressed so recently in
New Mexico v. Mescalero apache Tribe, ante, at
¢ (1983): "Because of their sovereign
status, [Indian] tribes and their reservation
lands are insulated in some respects by an
‘historic immunity from state and local control,’
Mescalero Apache Tribe v, Jones, 411 U.S. 145, 152
(1973), and tribes retain any aspect of their
historical sovereignty not 'inconsistent with the
overriding interests of the National Government.'
Washington v, Confederated Tribeg, (447 U.S. 134,
153 (1980)]1." Nor should wc be understood to
retreat from the general proposition, expressed in
Colorado River, that federal courts have a
"virtualiy unflagging obligation. . . to exercise
the jurisdiction given them." 424 U.S., at 817.
See generally Moses H. Cope Hospital, supra, at
. But water rights
adjudication is a virtually unique type of
proceeding, and the McCarran Amendment is a
virtually unigque federal statute, and we cannot in
this contract be guided by general propositions.
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Further:

We also emphasize, as we did in Colorado River
that our decision in no way changes the
substantive law by which Indian rights in state
vater adjudication must be judged. State courts,
as much as federal courts, have a solemn
obligation to follow federal law. Moreover, any
state court decision alleged to abridge Indian
water rights protected by federal law can expect
to receive, if brought for review before this
Court, a particularized and exacting scrutiny
commensurate with the powerful federal interest in
safeguarding those rights from state encroachment.

The Act creating the Water Courts and its jurisdiction and
its operation meets the caveats of Justice Brennan's opinion.
This is evident in the careful adjustment of the general

adjudication procees to special problems of Indian and federal

reserved rights.

85-2-701. Legislative intent. Because the water
and water rights within 2ach water division are
interrelated, it is the intent of the legislature
to conduct unified proceedings for the general
adjudication of existing water rights under the
Montana Water Use Act. “Therefore, it is the
intent of the legislature that the attorney
general's petition required in 85-2-211 include
all claimants of reserved Indian water righcs as
necessary and indispensable parties under
authority granted the state by 43 USC 666.
However, it is further intended that the state of
Montana proceed under the provisions of this part
in an effort to counclude compacts for the
equitable division and apportionment of waters
between the state and its people and the several
Indian tribes claiming reserved water rights
within the state.

85-2-702. Negotiation with Irdian tribes. (1)
The reserved waier rights compact commission,
created by 2-15-212, may negotiate with the Indian
.tribes or their authorized representatives

jointly or severally to conclude compacts under
85-2-701. Compact procendings shall be commenced
by the commission. The commission shall serve by
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certified mail directed to the governing body of
each tribe a written request for the initiation of
negotiations of an authorized representative of the
tribe to conduct compact negotiations. Upon
receipt of such written designation from the
governing body of a tribe, compact negotiations
shall be considered to have commenced.

/2) When the compact commission and the Indian
tribes or their authorized representatives have
agree'i to a compact, they shall sign a copy and
file an original copy with the department of state
of the United States of America and copies with the
secretary of the state of Montana and with the '
governing body for tne tribe involved. The
compact is effective and binding upon all parties
upon ratification by the legislature of Montana,
any aifected tribal governing body, and the
congress of the United States.

(3) Upon its approval by the Montana legislature
ani the tribe or fecderal agency, the terms of a
compact must be included in the preliminary decree
as provided by 85-2-231. However, if approval of
the state legislature and tribe or federal agency
has not been accomplished by July 1, 1985, all
federal and Indian claims for reserved water
rights that have not been resolved by a compact
must be filed with the department within 60 days.
These new filings shall be used ir the formulation
of the preliminary decree and shall be given
treatment similar to that given to all other
filings.

85-2-703. Negotiation with federal ¢government.
The compact commission may also enter into
separate negotiations with the federal government
for the conclusion of compacts concerning the
equitable division and apportionment of water
between the state and its people and the federal
government claiming non-Indian reserved waters
within the state. The terms and conditions of
such negotiations shall be the same as provided in
this section for negotiations with Indian tribes.

85-2-704. Termination of negotiations. The
commission or any other party to the n..4otiations
may terminate negotiations by providing notice to
all parties 30 days in advance of the terminaticn
date. On tle termination date, the suspension of
the application of part 2 provided for in 85-2-217
shall also terminate., The tribe or federal agency
shall file all of the claims for reserved rights
within 60 days of the termination of negotiations.
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A strict construction of the larnguage uged in 85-2-221(d)
which states, "The preliminary decree shall be issued within 90
daye after the cloge of the special filing period.", read
together with 85-2-270(3), which says that the reserved rights
not resolved by an approved compact "must be filed"™ and "shall
be used in the formulation of a preliminary decree®™ indicates
that either approved compacts of filed claimes are technically
necessary tc issue a preliminary decree. However, this strict
construction of the legislation could frustrate the clear
legislative._purpose underlying SB76, which is to "expedite and
facilitate"™ the general adjudication of water rights, by slowing
the adjudication process.

The Legislature has authorized the use of an interlocutory
decree or "other temporary decrees®™ prior to the issuance of a
preliminary decree when it is neaded for "the orderly
administration of water rights," 85-2~231. The inclusion of
this procedure supports the argument that a preliminary decree
should not Be issued lacking an approved compact or filed
reserved right claims. On the other hand, it also supports the
argument that the Court should proceed expeditiously to
adjudicate basins even thoungh the extent and quantity of federal
reserved right claims is undetermined and unknown.

After close study of the language pertaining to preliminary
decrees in the Water Use Act, we should conclude that 85-2-231
technically requires inclusion of approved compacts or filed
claims for reserved rights. But as a practical matter it is

insignificant whether the decree is called a preliminary or a
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temporary decree if they both do the same thing. Furthermore,
if both decrees have the same legal effect, the use of the
normal procedure, which involves issuance of a preliminary
decree, makes sense because it is consistent with the general
adjudication procedures establishei by the Legislature and the
Water Courts, and, therefore hest serves the orderly
administration of water rights.
All pertinent case law in talking of state adjudication
prograns speak of a "state-wide unified adjudication"™ of water.
As stated, our Federal District Court of Montana, (Chief
Judge James F, Battin and Judge Paul G. Hatfield), have
characterized Montana's adjudication of water with these words:

"It is clear that the adjudication contemplated

by the Bill is both comprehensive and efficient.”

And the 9th Circuit granted a stay of Federal actions as
preferable to dismissal. The Court clearly states:

*Moreover the question of adequacy of the State

proceedings is one best decided by the State Conurts
in the first instance."

Further, the McCarran Amendment as interpreted in Colorado River
allows and encourages a comprehensive water adjudicaticn to
quantify Indian water rights.

And Justice Brennan said:

"... and, despite the strong arguments raised by

the respondents, we cannot conclude that water

rights suits brought by Indians and seeking adjudi-
cation only of Indian rights should be excepted from
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the application of that policy or from the general

principles set out in Colorado River. 1In the cases

before us, assuming that the state adjudications are

adequate to quantify the rights at issue in the federal

suits, and taking into account thLe McCarran Amendment
policies we have just discussed, the expertise and
administrative machinery available to the the state

courts, the infancy of the federal suits, the general

judicial bias against piecemeal litigation, and the

convenience to the parties, we must conclude that the

District Conrts were correct in deferring to the state

proceedings."

What of our general adjudication of Montana water? 1Is it
comprehensive? 1Is it effective? Clearly SB76 (C. 697) is
comprehensive. 1Its mandate from the Legislature is to
adjudicate all the water resources. It seeks and will quantify
21l of Mcntana's water. The water of individuals, municipal
corporations, other corporate entitles, Indian water rights, and
other Federal reserved rights in Montana - all of this to the
end that statewide we #ill have certainty as to our water -
vhere it is, who owns it, what it is used for, how long it is
used, the source. In fact, the caption item of the water right
issued by the Water Courts best shows its comprehensive
character of over 200,000 individual and corporate water claims
and unnumbered Indian rights and Federal reserved rights. Here

is a caption of the water right issued:

CERTIFICATE OF WATER RIGHT NO, W-1005050-00
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Comprehensive is the key description of the Water Courts
plan,

Long before actual gathering of the thousands of water
claims, the Court with the help of the Department of Natural
Resources and Conservation prepared an Atlas of Water Resources
by Hydrologic Basins. This inventory of surface water resources
consists of drainage basin maps showing location and relation to
each other.

From the three maior Continental Basins, a division was made
within the State of six major drainage basins based on the
streams which flow out of the State and do not reenter: the
Kootenai, Clark Fork of the Columbia, St. Mary, Missouri,
Yellowstone‘and Little Missouri. The Belle Fourché drainage of
the Cheyenne River in South Dakota extends into a small area of
the southeast corner of Montana.

Then the six major drainage basins were divided into 15 sub-
major drainage basins consisting of the Upper Clark Fork, Lower
Clark Fork; Flathead and Kootenai River Basins in the Columbia
River drainage; the Upper Missouri tributaries; Missouri-Smith,
Missouri-Sun-Marias; Missouri-Musselshell; Milk; and
Missouri-Fork Peck Basins in the Missouri River drainage; the

‘Upper Yellowstone; Middle Yellowstone; and Lower Yellowstone

Page 13
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River Basins in the Yellowstone drainage; the St. Mary River
Basin in the Hudson Bay drainage; and the Little Missouri River
Basin.

Then again the 15 sub-wmajor basins were divided into 85
minor drainage bagins representing the minor tributaries within
the State. On a statewide plan of 85 basins, the Court began
its statewide adjudication. All of these are based on the work
of the Office of Water Data Coordination; U.S. Department of the
Interior; Geological Survey Atlas of stream gaging stations.
Slight modifications clearly do not significantly change any of
the OWDC basins.

The Atlas includes twelve maps showing the 15 sub-major
drainage basins with two of these maps showing more than one of
the drainage basins on one map page. The maps show culture in
black, power lines in grey, and streams and stream names in
blue. The major, sub-major, and minor drainage basin boundary
lines are shown in three significant widths of red lines.
Existing ané proposed flood control érojects are located by red
stars with open stars representing potential projects while
closed stars designate existing projects. Bliue triangle
represent U.S.G.S£. stream discharge gaging stations with righted
triangles represercing stetions active as of January 1, 1970,
and inverted triangles representing those stations, used in the
past, but now discontinued. Graen areas on the maps represent
presently irrigated land according to the county-wide surveys

being conducted by the water resources survey division, Montana

Water Resources Board.

Page 14
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The last two maps in the Atlas are prepared by the lontana
Water Resources Board staff from information supplied by
cooperating agencies.

The first is one prepared through a joint eiffort of the
Water Board and the Montana Fish and Game Department. Shown in
green are the fishing access sites, state parks and monuments,
and state recreation areas maintained by the Fish and Game
Department throughout the State. An index to this map provides
the proper names of each of these sites as of January 1, 1970.

The last map in the Atlas shows mountain precipitation by
colored isohyet lines representing increments of annual
precipitation above 20 inches. This map was prepared in
cocperation with the Soil Conservation Service and the National
Weather Service,

This detailed information should make clear the detailed
planning of our comprehensive, statewide program.

The unification of our statewide plan of state court
adjudicatiéﬁ of water rights is evident in our approach toward
Indian water rights and Federal reserved rights.

The Compact Commission is organized; is working; is talking
with the Indian tribes concerning compacts on their water. The
Compact Commission is attempting to secure talks with the Forest
Service.

All of this procedure is considered by the Water Courts
because in the words of the law, ". . . the water and water
rights within each water division are interrelated, it is the

intent of the'legislature to conduct unified prcceedings for the
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general adjudication of existing water rights. . ."

Ané so the Water Courts Rule of Court Number 10 and its
findings of fact on compacts and federal reservations meet the
requirement for unified proceedings. And in some extreme cases
to meet what the words of the statute call "the orderly _
administration of water rights prior to the issuance of a
preliminary decree" the Water Court can use an "interlocutory"”
or "temporary" decree.

In any event, the statewide unified adjudication of water

goes on.

DATED this lo day of ma \ , 1985.

[ 7Y

W. W. LESSLEY /
Chief Water Judge /
P.O. Box 879

Bozeman, MT 59715
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

SUN RIVER BASIN (41K)
Xk kK ok k% k ok k ok kK K kK kK kR kKRR

NOTICE OF ENTRY OF TEMPORARY PRELIMINARY DECREE AND
NOTICE OF AVAILABILITY

Since you have filed a claim for a water right existing before
July 1, 1973, we are sending with this Notice your abstract of your
claim entered on the Sun River Basin.

However, if you received a certificate or applied for a "water use
permit to appropriate® or reserve water under the 1973 Weter Use Act
do not expect to receive an abstract of that document.

This Notice is being sent to others as required in 85-2-232 MCA,

WHAT 1S A TEMPCRARY PRELIMINARY DECREE

A Temporary Preliminary Decree decides the water rights in the Sun
River Basin, and lists those water rights.

If you don't agree with what it decides as to your right or any
other water right which may affect your water right claims, you may
file an objection, request a hearing and the Water Courts will hear
it. See the general Findings of Fact and Conclusions of Law for
further explanation of your right.

A water right in the Temporary Preliminary Decree remains
unchanged and will be so entered in the Final Decree if it is not
objected to during the objection period. However, if determinations
of Indian and Federal reserved water rights present circumstances
affecting that water right, additional objections may be filed.

IF A RIGHT IS NOT OBJECTED TO, IT SHALL REMAIN UNCHANGED AND BE
ENTERED IN THE FINAL DECREE.

HOW YOU FILE AN OBJECTION AND REQUEST A HEARING
An objection must be filed un the forme provided by the Water
Courts. The offices where these forms can be found are listed on page
2 of this Notice.
All objections must be filed and received by the 13th day of
August, 1985. Objections must be sent to the Montana State Water
Courts, P,O. Box 879, Bozeman, MT 59715,

CAN YOU GET AN EXTENSION?
Extension for filing objections may be granted by the Water
Judge. Reguests must be received by the Water Courts on or before the
13th day of August, 1985. Use the form furnished by the Water Courts.
If an extension is granted, it applies to all within this Basin.
A copy of the extension may be seen at the Clerk of Court offices
listed below and it will be advertised in local newspapers.

WHERE YOU CAN SEE OR GET THE TEMPORARY DECREE (AND
FINDINGS OF FACT AND CONCLUSIONS OF LAW) FOR BASIN 41K

See it at:
1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715

(Over Please)
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2. Department of Natural Resources, Water Rights Bureau, 32
South Ewing, Helena, MT 59620

3. Department of Natural Resources Field Office, P. 0. Box 1828,
1708 W. 2nd Street, Havre, MT 59501,

4. Clerk of the Court, Cascade County, CGreat Falls, MT 59401

If it is more convenient, you can see a microfiche copy of the
entire Temporary Preliminary Decree and index at:

1. Clerk of the Court, Teton County, Choteau, MT 59422

Microfilm of the original water right claims and the abstracts as
reviewed by DNRC at:

1. WwWater Courts Office, P.O. Box 879, Bozeman, MT 59715

2. Department of Natural Resources, Water Rights Bureau,
32 South Ewing, Helena, MT 59620

3. Department of Natural Resources, Field Office, ¥.0., Box 1828
1708 West 2nd Street, Havre, MT 59422,

4. Clerk of the Court, Cascade County, Great Falls, MT 59401

You can buy a copy of the Temporairy Preliminary Decree at the
Department of Natural Resources, Water Rights Bureau, 32 South Ewing,
Helena, MT 59620. ‘The cost is $_50,00.

Any questions? Use our toll free number 1-800-624-3270. Our
reqgular office number is 406-586-4364. It is pot toll free.

AFTER OBJECTIONS ARE FILEL

After the time for filing objections has passed, the Water Courts
will notify each party named in the Decree that hearings have been
requested and set a date for all interested parties to notify the
Water Courts of their intent to participate in any of those hearings.

THE WATER COURT RULES AND FORMS CAN BE FOUND AT ITHE OFFICES LISTED
BELCW:
1., wWater Courts Office, P.0. Boxz 879, Bozeman, MT 59715
2, Clerk of Court, Cascade County, Great Falls, MT 59401
3. Clerk of Court, Teton County, Choteau, MT 59422
4. Clerk of Court, Lewis & Clark County, Helena, MT 59601

DATED this _l4th day of _ May ___, 1985,

/7 1) Cemen

W W, LESSLEY
Chief Water Judge

Page 2
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

SUM RIVER BASIN (41K)

* %k %k k k * % * k k &k k k k Kk kx *k x &k *k * &

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND, WITHIN THE SUN RIVER )
DRAINAGE AREA, INCLUDING ALL )
TRIBUTARIES OF THE SUN RIVER 1IN )
TETON, LZEWIS AND CLARK AND CASCADE )
COUNTIES, MONTANA. )

)

—

ORDER
It is ORDERED that the Report of the Water Master on
the Sun River Basin be corrected to reac:
1. Page 7, Lines 2 and 3: "Although some scurces of
surface water in the Sur River Basin were clained . . ."
instead of: "Although some sources of surface water in the

Musselshell River Above Roundup Basin were claimed . . .".

2. Page 14, Line 9: "spraying" instead of "spring."

3. Page 16, Line 5 and 6: "“The cdetermination of water
rights in the Sun River Basin shall be subject to the contents
« . <" instecd of: "The determination of water rights in

the Musselshell River Abuve Roundup Basin shall be subject

to the contents . . .".

DATED this 17th day of May, 1985.

n/L_&

IESSLLY
Ch;ef Wataer Judge
Montana Statz Watrer Courts
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DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
WATER RESOURCES DIVISION

32 SOUTH EWING

o MONTANZ =

C'T AT r'
\,’I

NV R

HELENA, MONTANA 58620

(40 0) 444 OLOL LDMIPaT AT O

(4005 4a4.6hde FM O BUREZ U}

(406) 44464008 WAVER 1 QFPMENT CUREAL
\406) 444.-66L0 WATFR MANAIZEMENT BUREALD
(406) 44410 WATER RIGHTS FUKREFALU

June 6, 1985

Ms. Chris Jenson
Water Courts

Box 879

Bozeman, MI' 59715

pear Chris:

Enclosed is the certificate of mailing for the Temporary Preliminary

Decree for the Sun River Basin (Bauin 41K). This mailing was conducted May

14, 1985,
Sincerely,
JIAM
Jim Kindle
Records Section Supervisor
Water Rights Bureaun
Enclosure
JK/jg
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SUN RIVER BASIN (Basin 41K)
The Netice of kntry of Temporary
Preliminary Decree and Notice of Availability
for the Sun River Basin (Basin 41K)

* k Kk Kk Kk k& ok ok ok Kk k k k ok ok ok x ok kk ok hk kRS ok k kKRR KKK
* %k

State of Montana )
) ss:
County of Lewis and Clark )

I, JAMES E. RINDLE, Records Supervisor for the Water Resources
Division of the Department of Natural Resources and Conservation of the state
of Montana, hereby certify that:

A. The Notice of tntry of ‘Temporary Freliminary Decree, Notice of
Availability, and abstracts showing dispositions of each person filing a claim
for the &un River Basin (Basin 41K) has been placed in the United States Mail,
postage prepaid and addressed to each party as per the records of the Water
Rights Bureau, Department of Natural Resources and Conservation, May 14, 1985.

B. The Notice of Entry of Temporary Preliminary Decree and Notice of
Availability for the Sun River Basin (Basin 41K) has been placed in the United
States Mail, postage prepaid and addressed to each party as per the records of
the Water Rights Bureau, Department of Natural Resources and Conservaticn, May
14, 1985 for; (1) all parties in the Sun River Basin issued permits for water
use in that basin pursuant to 85-2-301, MCa, 1978, or their successor in
interest, if known; (2) all partie; in the Sun River Basin who have applied
for permits for use of water pursuant to 85-2-301, MCA, 1978; (3) all parties
in the Sun Kiver Basin who have been cranted a reservation pursuant to

85-2-316, MCa, 1978; (4) all parties in the Sun River Basin who have received




certificates of water rights pursuant to 85-2-306, MCA, 1978, for wells under
100 gallons per minute; (5) all holders of claims in the Sun River Basin
terminated by the Field Offices and the Department of Natural Resources and
Congervation before an Order of the Water Court of April 22, 1982, orderiny
that these claims were not to be terminated but stamped at he time of filing
and processed as all other claims, even thougl there was a flailure of payment
of fees; (6) all federal land management agencies in the Upper Missouri Water
Division; (7) all Indian Tribes in the Upper Missouri Water Division; (8) all
neighboring states of the Upper Missouri Water Division; (9) the County Clerk
of Court and Clerk and Recorder of Cascade, Teton and Lewis and Clark Counties,
Montana; (10) any other persons who have reguested service of notice from the
Water Judge.

C. 'The Department of Natural Resources and CTonservation sent to the
Clerk of Cour:t of Cascade County an entire copy of the Temporary Preliminary
Decree for the Sun River Basin and index thereto.

D. The Department of Natural Resources and Conservation sent to the ‘
Clerk of Court of Teton County & microfili: copy and index thereto of the
Temporary Preliminary Decree for the Sun River.

E. The Department of Natural Resources and Conservation sent to.the
Clerk of Court of Cascade County (Great Falls, MT) microfilm copies of prima
facia claims and Department records for ali claims submitted in the Sun River
Basin.

This mailing and distribution was made under my dirsction and control

on May 14, 1985.

A
{
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3 E. KINDLE, Supervisor

cords Section, Water Rignts Bureaun

Water Resources Divisi 1

Dept. of Natural Resources and
Coneervatinn

State of Montana

State of Montana )
: S3.

County of Lewis & Clark)

On this et dy of ilk"*! \‘('1(\“&' —...r before me, a Notary
Public in and for said state, personally appeared Jies 5. Kindle, known to me
to be a Supervisor for the Water Rescurces Division of the Department of
Natural Resources and Conservation, and acknowledges to me that he, in his
official capacity, executed the same.

IN WITNESS WHEREQF, I have hereunt> set ny hand and affixed by official
seal, the day and year in this certificate first above written.

' ’ R
N ‘u | NI
Notary Public for jthe State of Montana
Fesiding at __ WO
My commission cxpires |-\ 1§ ]
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> MONTANA WATER COURTS o
- i T
) —— SIAE OF MONTANA= !
WATER JUDGES: j
May 10, 1985
Upper Missouri River Busin ‘
Chint Judge W W. Lesclay od
:gzlear:»’:néﬁl’ 59715 R E c E l v E D J
S Bemara T MAY 13 1985 |
RO. Box 938
Chinooh, MY 59523 . ATURAL '
Clurk Fork Rivar Basin Mr. Jim Kindle NIOJ:{T Ar"i‘::gE&P 'CO?\IFO ?RVAHON
e R e, Records Section REURS > |
Libby, MT 699, Department of Natural Resources
Yollcwsions River Basin aunw Con ser.'vat ion
Judge Roy C. Rodeghlero 32 south Ew:.ng ;
RO. Box 448
Roundan, WY 50072 Helena, MT 59620
Re: Basin 41X J
Dear Jim: ]
Enclosed are the Orders appeinting Marjorie Black {
a3 the Master for this Basin and designating DNRC
to mail the Notice of Availability.
1f you have any questions, please call.
Sinceraly,
\ o 4

Lori” M\ Burnham
Clerk

N ]
A

LMB
Enclosures

“ . . lo axpudite and facilitate the adjudic ation of existing water rights.”
CH. 697 L. 1979 . {
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IN THE WATER COURTS OF TEE STATE OF MONTANA
DPPER MISSOURI DIVISION

SUN RIVER BASIN (41K)
* %k %k Kk &k Kk kK kK & K & k Kk kX Kk kK Kk * Kk % & Kk &

IN THE MATTER OF THE ADJUDICATION OF THE )
EXISTING RIGHTS TO THE USE OF ALL THE )
WATER, BOTH SURFACE AND UNDERGROUND, )
WITHIN THE SUN RIVER DRAINAGE AREA )
INCLUDING ALL TRIBUTARIES OF THE SUN RIVER )
IN TETOMN, LEWIS AND CLARK, AND CASCADE )
COUNTIES, MONTANA. )

ORDER

DESIGNAYING THE DNRC TO MAIL NOTICE OF
AVAILABILITY OF THE TEMPORARY FRELIMINARY DECREE

This Order complies with the requirements of 85-2-232 MCia.

ORDERED that the Department of Natural Resources and
Conservation send by mail to each person and their succernsor in
interest, if known, who has filed a claim of existing right in
the Sun River Basin (41K), a copy of the Notice of Availability
of the Temporary Preliminary Decree on that Basin and an
abstract of the disposition of such person's claim of existing
right.

ORDERéD specifically that the Notice of Avaijlability be
mailed to: (1) a¥i rarties$ in the Sun River Basin (41K), issued
permits for water use in that Basin pursuant to 85-2-301 MCA or
their successor in interest, if known; (2) all parties who have
applied for and have not been denied permits for use of water in
the Sun River Basin, pursuant to 85-2-301 MCA; (3) all parties
who have been granted a resetrvation in the Sun River Basin,
pursuant to £5-2-316 MCA; (4) all parties in the Sun River

Basin, who have received certificates of water rights pursuant

;L DUy,
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fo 85-2-306 MCA for wells under 100 gallons per minute; (5) all
federal land management agencies in the Upper Missouri Water
Division; (6) all neighboring states of the Upper Missouri Water
Division; (7) all Incdian tribes of the Upper Missouri Water
Division; (8) the County Clerk of Court and Clerk and Recorder
of Teton, Cascade and Lewis and Clark Counties, Montana; (9) any
other persons who have requested service of notice from the
Water Judge.

ORDERED that the Montana State Water Courts publish the
Notice of Availability in newspapers of general circulation in
the Sun River including the Great Falls Tribune, Havre Daily
News, Independent Record in Helena, and Choteau Acaitha
including any advertisement which may bring the Notice of
Availability to the attention of the public,

ORDERED that the Department shall make a general certificate
of mailing certifying *hat a copy ¢f notice has been placed in
the United.States Mail, postage prepaid and addressed to each
party required by this Order to be served notice of the
Tewporary Preliminary Decree,

FINALLY IT IS ORDERED that the original certificate of

mailing be filed with the Montana State Water Courts,

i/
DATEL this/o day of ﬂx&b/, , 1985,

W. W. LESSLEYX 7
Chief Water Judge '

Page 2
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IN THE WATER COURTS OF THE STATE OF MONTANA

IN RE TEE MATTER OF

THE APPOINTHMENT OF A WATER
MASTER CF THE WATER COURTS
FOR THE UPPER MISSOURI
DIVISION

ORDER

The undersicgned, as Chief Water Judge of the State of
Montana, ORDERS that MARJORIE BLACK be, and she is, hereby
appointed Water Master for the Upper Missouri Division for the
specific purpose of preparing a Water Master's Report for the
Sun River Basin (41K), to be submitted to me.

ORDERED that MARJORIE BLACK is appointed as the Water Master
of the Upper Missouri Division for the additional and specific
purpose of hearing all matters on the Temporary Preliminary
Decrce and related subjects of the Sun River Basin,

ORDERED that this appointment takes effect as of the date of
this Order.

DATED this (O day of n""'ﬁ’l , 1985,

W. W. LESSLEY
Chief Water Judge
Montana State Water Courts

o
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