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BASIN 41E

INTERBASIN TRANSFER OR POTENTIAL INTERBASIN GROUNDWATER AFFECT

~ “’|**~‘“—?“--‘C—]‘aim''#“"»"'""""'‘!’()D~Bas-i-n~-/~-vP.()ll.-:Ba-sv'l:n--»-n-mS/G“.u.«0wne\r:(s.),.;.Na\me__amd Address

. 003406 . 41E 416 & M1E G Hukaba, Susanne L.
© 003407 41E 416 & 41E Felsheim, Jessie S.
'003408 41E 416 & ME Box 8

Cardwell, MT 59721

004096 416 M6 & 41E Felsheim, Jessie
v : P. 0. Box 8
Cardwell, MT 59721

007461 | ' S Schurch, Beverly
4]007462 . , S 621 Burnt Hollow Road
' T T Deer-Lodge;MT-§9722-

*»091234. S Schiele, Henry d.

S N ‘ Schiele, Gloria J.
382 Burnt Hollow Road
L Deer Lodge, MT 59722

luffﬂ09203j Conrad Warren
A , , RFD T N
Deer Lodge, MT 59722

41E & 416G S Dawson, George Ranch
Dawson, George w
RR
Boulder, MT 59632

. 093968 Muller, Gerald -
. 093969 . . o 780 NE Hamilton Hts. Rd.
v : Corva1lis. MT. 59828

Free, Harriet M. “and wm. A
B B .gﬁﬂeox«BOQ
_ , Deer Lodge, NT 59722

143432 . 4IE : 4]E & 416G Cand1est1ck Ranch Co.
143434 " 81E - 41E & 416 Cardwell, MT 59721
143436, 41E 41t & 416 S Same

143437 4E 41E & 416 Same
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BASIN NUMBER 41E

ACCEPTABLE RESERVOIR NAMES , - OUTFLOWING STREAM NAME

Manley Lake Lowland Creek

B & B Fishporid Lowland Creek
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

BOULDER RIVER BASIN, PRIBUTARY OF THE JEFFERSON RIVER (41E)
 k k ko Kk Kk ko k k Kk Kk ok k k Kk Kk Kk ok kK& & * Kk

s PR TS

e ety

NOTICE OF ENTRY OF TEMPORARY PRELIMINARY DECREE AND
NOTICE OF AVAILABILITY

Since you have filed a claim for a water right existing before
July 1, 1973, we are sending with this Notice your abstract of your
claim entered on the Boulder River Basin, Tributary of the Jefferson
River, HOWEVER, IF YOU RECEIVED A CERTIFICATE OR APPLIED FOR A
"WATER USE PERMIT TO APPROPRIATE". OR RESERVE WATER UNDER THE 1973
- WATER" USE-ACT DO -NOT-EXPECT. TO. RECEIVE AN ABSTRACT OF THAT DOCUMENT, o
This Notice is being sent to others as required in 8§5—-2-232 "MCA, ~"The =~ ~ = "
only reason we sent you this Notice is that the law requires us to. :
We repeat, do not expect to receive an abstract of your claim,

oo ] VN S REEPCTO RN

WHAT IS A TEMPORARY PRELIMINARY DECREE

A Temporary Preliminary Decree decides the water rights in the
Boulder River Basin, Tributary of the Jefferson River, and lists those
water rights. .

I1f you don't agree with what it decides as to your right or any
other water right which may affect your water right claims, you may
file an objection, request a hearing and the Water Courts will hear
it. See the general Findings of Fact and Cconclusions of Law for
further explanation of your righta‘ ; : ’
‘*““—Amwaterwright—in—thenmemporarﬁwzge1iminarx}Decree'remains
unchanged and will be so entered ﬁn‘the Final Decree if it is not
objected to during the objection period. However, if determinations
of Indian and Federal reserved water rights present circumstances

ig i j s may be filed.

IF A RIGHT IS NOT OBJECTED TO, N UNCHANGED AND BE

ENTERED IN THE FINAL DECREE. ‘ -

HOW YOU FILE AN OBJECTION AND REQUEST A HEARING .

An objection must be £iled on the forms provided by the Water
courts. The offices where these forms can be found are listed on page
2 of this Notice. . A

‘All objections must be filed and received by the 17th day of

September., 1985. Objections must be sent to the Montana State Water
Courts, P.O. Box 879, Bozeman, MT - 59715. '

CAN YOU GET AN EXTENSION? ("

Extension@for £iling objections may be granted by the Water
Judge. Requepts must be received by the Water Courts on or before the
17th day of September, 1985. Use the form furnished by the Water
Courts. ' P . '
: If an extension is granted, it applies to all within this Basin.
A copy of the extension may bé*segnfﬁt*the~eIefk~of;couxtﬂo££icas
listed below and it will be advertised in local newspapers. ’

I ' * ’ ;
WHERE YOU CAN SEE OR GET THE TEMPORARY DECREE (AND -~
FINDINGS OF FACT AND CONCLUSIONS OF LAW) FOR THE BOULDER
RIVER BASIN, TRIBUTARY OF THE JEFFERSON RIVER (41E)

(0ve£ Please)




See it at:

1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715
2. Department of Natural Resources, Water Rights Bureau, 32
South Ewing, Helena, MT 59620

3. Department of Natural Resources Field Office, 28 South Rodney,
Helena, MT 59601,

4, Clerk of Court, Jefferson County, Boulder, MT 59632.

Microfilm of the original water right claims and the abstracts as
reviewed by DNRC at:

Water Courts Office, P.O. Box 879, Bozeman, MT 59715
..Department of Natural Resources, Water Rights Bureau, _

32 South Ew1ng, Helena, MT 59620 '

Department of Natural Resources, Field Office, 28 S. Rodney

Helena, MT 59601.

Clerk of Court, Jefferson County, Boulder, MT 59632.

!

You can buy a copy of the Temporary Pre11m1nary Decree at the |
Department of Matural Resources, Water Rights Bureau, 32 South Ewing,
Helena, MT 59620. The cost is $_25.00.

Any questions? Use our toll free number 1-800-624- 3270. Our
regular office number is: 406 586 ~-4364, It is not toll free. '
‘ AFTER OBJECTIONS ARE FILED -

After the time for filing objections has passed, the Water Courts
will notify each party named in the Decree that hearings have been '

~requested and set a date for all interested parties to notify the

Water Courts of thelr 1ntent to partlcipate 1n any of those hearings.’"'

THE WATER COURT RULES OBJECTION AND EXTENSION FORMS CAN BE FOUND
AT THE OFFICES LISTED BELOW. '

1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715
2, Clerk of Court: Jefferson County, Boulder, MT 59632

DATED this _20th_ day of June _, 1985.
W. W. LESSLEY
Chief Water Judge
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IN THE WATER COURTS OF THE STATE OF MONTANA
‘ UPPER MISSOURI DIVISON

BOULDER RIVER, TRIBUTARY OF THE JEFFERSON RIVER (41E)
ok ok Kk ok kK kK Rk ok ok kR Rk kK Rk ok ok ok ok

IN THE MATTER OF THE ADJUDICATION

OF THE EXISTING RIGHTS TO THE USE

OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND WITHIN THE BOULDER RIVER,°
TRIBUTARY OF THE JEFFERSON RIVER,
 DRAINAGE AREA, INCLUDING ALL TRIB-
UTARIES OF THE BOULDER RIVER,

8 i affixed is g true,
copy of the original
dﬂnﬂuﬁﬁme

TRIBUTARY OF THE_JEFFERSON RIVER

IN JEFFERSON COUNTY, 'MONTANA.

i
]

Nt . N Nt N N st P

, o ORDER
Having reviewed the Water Master's Report of existingyrights
in the Boulde: River, Tributary of the Jefferson River, the

Court finds that the Report meets the requirements for the

T@mporary Preliminary Decree set forth: in 85-2-231(1) MCA."The;

Court, now being satisfied wrth  the Findings of FacE*and

ConcluSions of Law contained in the Report, ‘
ORDER, that the Water Master's Report and the abstracts of

the individual water rights in the Boulder River, Tributary of

the Jefferson River ‘be adopted as the Temporary Preliminary

,Decree of that Basin pursuant -to Section 85~ 2-231 MCA.
 DATED thrsL:Z_ day of (/‘. ‘ 1985,

W.W. LESSLEY,

“Chief Water Judge = £

Montana State Water Courts

Vs
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

BOULDER RIVER, TRIBUTARY OF THE JEFFERSON RIVER (41E)
* Kk k k k Kk Kk k k Kk K Kk kK k kK K k k k *k &k & *k & &

IN THE MATTER OF THE ADJUDICATION

OF THE EXISTING RIGHTS TO THE USE

OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND WITHIN THE BOULDER RIVER,
TRIBUTARY OF THE JEFFERSON RIVER,
-DRAINAGE AREA, INCLUDING ALL TRIB-
UTARIES OF THE BOULDER RIVER,
TRIBUTARY OF THE JEFFERSON RIVER

Nt N Nt T et NP st S Nt

IN JEFFERSON "COUNTY, MONTANA, "~~~ 777

REPORT OF THE WATER MASTER ON THE
B BOULDER RIVER, TRIBUTARY OF THE JEFFERSON RIVER
‘Thi .8 Report is submitted to the Honorable W. W. Lessley,
Chief Water Judge, by Marjorie Black, Water Master for the

Boulder River, Tributary of the Jefferson River.

FINDINGS OF -FACT
1. huthority to Act
This Decree is issued by a Water Judge as authoriZed by
Chapter ©97, Session Laws 1979 (85-2-201 MCA) as amended.

2. -Description of Basin
/

The Bou]der River Basin, Tributary of the Jefferson River,
lies in’ Jefferson County. Named after Presrdent Thomas

Jefferson, this county embraces 1,651 square miles ranking 1t

/

'43rd in Montana. Geographically, Jefferson County occupies the

g

~wWest central fegion in Montana. With"its*western“boundary
followxng the Continental Divide for almost 60 miles enhanced by
several mountain ranges running eastward from the Divide,g¢¢~*

Jefferson County may be considered one of Montana 8 most

. st
S '-,nwu*& na{'.;m\»,;w,(.,mem}i‘iﬂ“'“”’*‘ R




mountainous counties. The Elk Horn Mountains border theh
northern and eastern county lines. The southern boundary runs
along the Jefferson River. The Boulder River, one of the
principle agricultural valleys irn the county: rises n=ar Elk
pPark, runs northeastward to Basin, eastward to Boulder then

south—southeastward to its confluence with the Jefferson River

near Cardwell.

limatological records reveal the wettest months are May‘
June, with a total average rainfall of 4.14 and 4.00 inches.
secondary preCipitation maximum occurs each September'with
normal totals ranging from 1.25 to 1.50 inches.
The major drainage system for Jefferson County is the
Jefferson River with the remaining streams flowing into the

Missouri River. Geologic materials onsist of granites,

rhyolites, basalt, argillites, quartzites and 1imestone.

silt-loam to sandy-loam ‘textures predominate with some clay-loam»

soils in the stream valleys.

"

Jefferson County has a total land area of 1,056,640 acres.

Agriculture is the principle industry emphasrzing cattle raising

~and dry land wheat production. There are approximately 394, 853'.
acres ‘in farms, with the average size farm unit containing l 441
acres. In 1955, Jefferson County had an assessed irrigated
acreage of 23, 656, most of which is. 1rrigated from the Jeffersonj_

River in the southern portion and from the Boulder River and its’

&

trioutaries«in—the central_partrellrrigation along the narrow o

‘ Boulder River bottom lands is confined almost exclusively to thew"

[SIERe

production of alfalfa and Wild hay Winter wheat is the

\,v'
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principle crop grown on the rolling bench lands. The remaining
farm lands are used for livestock grazing.

Lands of the Deerlodge National Forest drain via the Boulder
River, Whitetail Creek and Pipestone Creek, into the Jefferson

River. Annual precipitation varies from 11 inches on Whitetail

‘Creek to approxirately 35 1nches on the Cdﬁtinental*nividewat-

o

e ——— R TE

the headuaters of the Boulder River. Runoff is heaviest the

last of’Maonr'first of June due to increased sriow melt. Water
from the National Forest land in Jefferson County is primarily
used for ranch irrigation. Practically all the water from the
Boulder River, Whitetail Creek and Pipestone Creek is used for

irrigation during the last of June and the first of July.

A total of 1202 woter claims have been filed"in“the“Boulder

.River Basin, Tributary of the Jefferson River. The boundaries

"of this basin are outlined on the attached map.

3. Water Right Owner
Generally, the .Court issues a water right to the
appropriator, who is usually the ciaimant. If there is evidence

that a change of ownership has occurred, the Court issues the

right in the name of the new owner. If a change hes occurred

and the Court was not informed,- the correct name can be. added at°'

’*j'amlater*date.~r

A water .xight transfer certificate is "constructive notice'

| of the content thereof“ and failure to file a transfer does not
affect the actual transfer -of water. 85-2-423~et, seq MCA.
When a transfer‘certificate is received by the Water Courts

after a Ereliminary Decree ‘has been issued, the original owners

[}
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_pursuant to 85-2-102(7) MCA.

name is retained. A remark is added listing the new owner's
hame as provided by the transfer certificate. g

Some water rights are claimed by more than one person on
separate claim forms. When both claimants insist on ownership,

each is decreed the right but a remark is added to each decree

noting the conflict.

-

4. Pre-1973 Water Rights
The general adjudication of water rights is to cover rights
existing before 1973.
An existing water right includes those rights which would be:

protected under the law as it existed prior to July 1, 1973,

5. Specifics of Procedure
The Court outlined and supetvised the procedure of

processing the claims to existing rights. 2 claim is examined

for incomplete or inaccurate information, It is then reviewed

for actual and beneficial use. The Court o©ordered the Department
of Natural Resource's and Conservation to assist in the
processing of the claims.

The extent of each individual water right claim is further

defined by these Findings of Fact and Conclusions of Law. Where

.a~c1a1mant*filed “two or more water rights on the same clalm

form, each right was separated and asrigned an 1ndlv1dual water
right number. If the claim did.not include all the 1nformat10n

required by 85-2 -224 MCA and the information was not. -available,

Page 4




the right was decreed within the limits of the information

submitted. -

The specifics of each individual claim is defined by an
abstract of the water right. Each jndividual abstract of the

claimed right includes (where possible):

(a) Thé»hamé and pdét'office'address of the owner of the
cight;

(b) The aﬁount of water, rate and volume included in the
right; , '

(c) The date of priority of the right;

(d) The purpose for which the water included in the right
is used;

(e) The place of use and a description of the land, if any
to which the right is appurtenant; :

(f) The source of water included in the right;

(g) The place and means of dliversion;

(h) The inclusive dates durinyg which the water is used each
year; ‘

~&i)“—AnywotherJinformgtiog‘pgcessaxy to fully define the
nature and extent of the right.~ ~ ~ oo

6. Multiple Uses of a Water Rigﬁt
Usually, a water right is decreed and the uses of the right
are noted. In this general adjudication, the claimants filed
sepaiate claims for each use of the water right. special claim
forms were used for irrigation, gtockwatering, domestic use and
a catch-all form for all other uses. As a result of -.this unique
filing, each use of a water right will be decreed separately.

Therefore, a water right wight be represented by two or more

decreed uses.

A remark notation of*fﬁé‘ﬁultiple*use~o£mavwaterﬂxight

appears in the following instances:

1. Whenever an irrigation and an nother Use" are for the

same water right.




2, Whenever a water right has two or more "Other Uses."

In all cases where any multiple use of a right occurs, the
combined flow rate and volume cannot exceed the original
appropriation. The use of the right for several purposes does
not increase the extent of the right, rather it decrees the
right to alternate and interchange the use (purpose) of the

water in accord with historic practices.

7. Source Name
Although some sources of surface water in the Boulder River

Basin, Tributary of the Jefferson River, were claimed under

several names, the source is generally designated in the Decree

by the name listed in the United States Geological. Survey. . .If .

the source has not been designated by the U.S5.G.S., the source
name of most common recognition in the locality has been used.
Commonly recognized reservoir and lake names will appear as
source names. Those lakes and reservoirs that have no commonly
recognized name are generally decreed under the name of the

outflowing stream. The source name index of the Témporary

Preliminary Decree cross-indexes any such source names for easy
access.
When more than one source is .claimed for a water right, the

Court determines the major source and lists that source in the

~Decree. If more than one source is determined to be major, a

separate claim is made for the claimant.

8. Priority Date

Page 6




The priority date claimed is recognized as prima facie and

g0 decreed except where it is incomplete; or it would result in

clearly erroneous interpretation of the law; O the claim's

supporting documentation contradicts the claimed priority date.

Priority dates were decreed in accord with the following:
Where a claimed priority date 1ncluded only a year, or a
year and a month, the last day of the year and the last day of
the month are decreed as the priority date.
Priority dates for groundwater rights after 1961 are
- rpeviewed for compliance with the Groundwater Act. Priority"

dates are not changed if it appeared that the wrong form had

been used.

V“If”a“claimwtomgroundwater after 1961 18 based on use, the

priority date is decreed as the date of £iling the claim to the

existing right.

9, Irrigation

Irrigation is a pbeneficial use of water.

Flow Rates. In this general'adjudication under Chapter'697,'

Session Laws 1979, flow rates are decreed in gallons per minute

b

(gpm) or in cubic feet per second (cf£s) instead of the:
traditional miner's inches. Eleven gpm is equlvalent'to one

miner's inch; forty miner's inches is equivalent to one cubic

foot per second.

THE FLOW RATES OF ALL PREVIOUSLY DECREED WATER RIGHTS ARE

UNCHANGED AND ISSUED IN ACCORD WITH THE FLOW RATE DECREED iN THE
ORIGINAL ADJUDICATION.

%
i«

e
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WHEN DIFFERENT CLAIMANTS CLAIMED WATER RIGHTS BASED ON
DECREES AND THE TOTAL FLOW RATE CLAIMED BETWEEN THE CLAIMANTS
EXCEEDED THE AMOUNT ON THE DOCUMENT, A REMARK IS ENTERED ON EACH
DECREE NOTING THOSE DECREED USES OF THE EARLIER DECREED’RIGHT;

Flow rates based on a "filed notice of appropriation" or

"use® right shall not exceed a reasonable application rate. A
reasonable application rate for flood, sprinkling and pump

systems which is in keeping with the general requirement of most
users in the Basin shall not exceed 17 gpm per acre (1.5 minér's
inches) . The Court has decreed all claimed flow rates of 17 gpm

per acre or less on such systems. HOWEVER, IF THE SUBMITTED

DOCUMENTATION CLEARLY DOCUMENTS A" LARGER CLAIMED FLOW RATE, IT

" WAS SO DECREED. N ) : -
Water spreading, subirrigation and natural overflow and
other irrigation systems not subject to quantification do not
generally have a constant or consistent flow rate. Thé extent
of the right ié limited by the decreed volume. While the wa£e:‘
rights for subirrigation and natural overflow‘are dec:eed} the
owner of the right does not have a right to'deménd continued.
right of the water by these means of diversion. .. H»
yglnmgf Volume is- decreed in acre-feet beneficaily used’ in
. one year. An acre-foot of water'will covef one acre to.a deﬁth'“

of one foot. Net crop consumption requirements are consideied

to be the total amount of irrigation water a crop will use

during an average growing season. Water usage is deéendent on
the. overall efficiency of the irrigation>system} General I

maximum requirements of differing systems are outlined in the

Page 8




following table:

sprinkler & water Spreading
R Pumped Diver- Systems, Sub-

: Flood Systems , sion Systems jrrigation and
Climatic (diversion ditch) Vvolumes Natural Overflow
Area _ Yolumes (AE/A) (AF/B)

1 ' 11.4 : ’ 4-5 2.3

11 10.2 .
III 9.2 .
wv 8.5 .
v . 7.2

e A e T

Volumes are measured at the point of diversion

Period of Use. Because the period of use can vary widely
for each inaividual user; the period of use is accepted as
élaimed unless the claimed period of use contradicts a
previously decreed or documented period of use.

I1f a period of use was not designated by the claimant, a

p€rfcd"of~use—for—irrigation~claims_nas assigned in accord with

a reasonable irrigatioh_season for the climatic area. Those

seasons are as follows: .

_Period of Use
3-15 to 11-15
4-01 to 10-30
4-15 to 10-15
4-20 to 10-10

" 4-25 to~10-05

_A. verification of»Plageuof Use. Irrigatioﬁ rights are
decreed to aidefined place of use. In delineating thé place of

‘use, the claim is verified by the use of aerial photographs;t

field investigation and data submit£éafbyfEﬁéfDéﬁaftﬁent‘of"

Natural Resources and Conservation and the claimant. The place

. ’ (/ L

Page 9
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of use for irrigation is accepted as claimed except when the

land did not appear irrigated or irrigable. .

The place of use is designated by legal land description and

can be further defined-by-reference to the maps and referenced

aerial photographs included in the Court records.

B.

Supplemental Water Rights and Place of Use. In many

~-cases;  several water rights with differing priority dates or

different sources are combined to supplement the irrigatidn

requirements of all or part of the same acreage. Supplemental

“rights means the rights have overlapping pPlaces of ‘use."'The

rights can be combined to irrigate only overlapﬁing parcels of
the claimant's total acres. The combined volume of tﬁese‘rights

shall nbt exceed the given acre-feet per year. Each right is

limited to the flow rate, volume and place of use.

Place and Means of Diversion. The place and means of

vdiversion are designated. The place of diversion is

specifically designated by legal land description.

Secondary points of diversidn are noted when, possible;:

'howevér;“the claim and claimant's maé in many.caées'will more

]
l

specificéliy'define}the point of diversion.

When:a:point of diversion is found on a source other than
the dne“blaimed,‘the othé¢r source points of diVeréioﬁ*éré, A
decreed when that source is determinéd to be éﬁ&ihdidental part

Of 4

1

Y
\

: il
WW’“‘“"’" T e bt bt A s UM L

v..bhe:eriginalfsouree¢~~A~remarkfwi11;appéaf+with5the;other"

- source points of diversion that identifies the ;ncidgntal,

squrce,' If the other source is not considered incidental, a

separate claim is created.
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THIS INFORMATION IN THIS FINDING IS ONLY A GUIDELINE AND IS
SO'USED. THEY CAN AND WILL BE MODIFIED TO SHOW THE WATER
CLAIMANT'S OWN CIRCUMSTANCES. THIS CAN BE DONE ON CLAIMANT'S
OBJECTIONS OR WATER COURT'S OWN MOTION.,

10. Irrigation Districts

SOme irrigation districts used their water rights on

designated places of use and the right has become appurtenant to

the land. 1In those cases, the claim was verified and decreed in

~accord with the criteria used for all other irrigation claims;j

Where the irrigation district engaged in the sale of water
or the place of use changed on a continuing basis, the claimed
flow rate and volume were decreed as claimed without an attempt

7

‘to verify usage,

The several rights on one claim form are identified as being
supplemental. Water rights from separate sources that water the,

same land are identified as being supplemental."

11. Domestic Use

Elgw_nate. The average flow ‘rate from a groundwater source

]
o

1n the: State of Montana is approximately. 25 gallons per minute.-
However, a flow rate of 40 gallons per minute 1s acceptable. “As
a result, those domestic rights with a claimed flow rate of 40

gallons per. minute or less are -1 decreed Where the claimed

rwAflow“rate_and,themaccompanying—documentation*does—notLf*‘” *“‘.“‘W

substantiate a flow rate, the right is decreed a flow rate of 25

s
-

gallons per minute. When a flow rate claimed had been

Page 11'

B i vty R e AT

- "%*"MWW;‘&:;W ‘ow»'rék«#‘“‘”"ﬁ““”" © s




i A 28 vt o

previously decreed, the flow rate is not changed.

Ybiume. A reasonable volume of water for domestic use is-
calculated at 1.0 acre-feet per household with an additional .5
acre-foot for each quarter acre of yard.

Flow rates and volumes are measured at the point of

diversion.

j,nt,_szlaggaﬂi;ﬂﬁermeand~irrigatedvas ‘part-of ~the—domestic uge i%"

decreed as part of the place of use., If a claim for domestic
uee included irrigation separate from the dOmestic use, the
irrigated land was decreed*separately.

| ‘Eerigﬂ_gf;nsa.”‘The.period‘of_use claimed is the period of

use decreed.

1274*Stockwater

Volume. Stockwater is a beneficial use ofbwater. The limit;

‘of the right is based on & consumprive use of 30° gallons per day‘
per animal unit. An animal unit is described as a. cow/calf pair
}or'eguivalent. The number of animal units 1s in most instances

‘imited to the reasonable carrying capacity of the area ”ﬁff”

historically serViced by the water source. In those cases when
historically the source 1s utilized more intensively, for

instance in the case of a. confined stockyard, th‘"rigﬁt

B

increases based on the number of animal units.‘ Finally iwhere

the stockwater is 1mpounded in a reservoir, a right to-

s

reasonable carryover for use in future years is acknowledged.

it

~Lﬁzlgu;ga;gg The flow rates for groundwater developments for -

r

stockwatering purposes were governeo by the same principles on

Page 12
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domestic groundwater sources. Those rights involving stock

drinking directly from instream surface water sources do not

‘reflect a specific flow rate. The instream flow rate shall be

reasonable and shall not exceed the extent of the right as
historically utilized

Blace of Use. Where stock drink directly from the surface

7w U <
g

B
f

1

U, LS S

~water source, the point of diversion and place of use seek to

show all land adjacent to the source,

* 13.  Reservoirs and Storage of Water ’

A storage right can exist for water that would otherwise go_

o waste.,

.with other rights.

This right is dependent upon the lack of interference .

o icommerCial, industrial, municipal, recreational, fire ':::vtf

The right to appropriate water by storage in a reservoir is

a right separate from a water right Actual beneficial use of

stored.water'creates a water right, The Court decrees the

limits of that right.

14. Other Uses , 7
- In the Boulder River Basin, Tributary of the Jefferson“
River, water claims were submitted for the following uses-hf

o

protection, fish raceways, fish &nd ‘wildlife, geothermal’ mining

and power generation (both con

B valid instream claims for fish, w1ldlife ‘and recreational

sumptive andunon-eonsumptivéfi“

instream uses.
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"Murphy Rightgs." Section 1 of Chapter 345 of the 1969
Session Laws provided for the appropriation of. water in
designated streams to maintain fish and wildlife habitat. The
Court'subjeots;these rights to all prior existing rights
pursuant to 89-801 RCM 1947. The flow rete and volume of theue

rights are subject to“bhenge shouId’tHE'Court“determine the
waters are needed for a use determined to be more beneficial to .
the public.
Flow Rates. Flow rates are decreced as claimed unless the
,documentation'acoompanying the claim supported a different
,_amount; The‘Court could not, however, determine a flow rate for

the'minimal'amount necessary to sustain fishing, wildlife,

recreetion and navigation. Flow rates Eor mining, power
generation'and fish reoeways are accepted when it is determinedo
thst the amount claimed is less than the average énnual’stream
flow. Rates in excess of the average annual stream flow are

reduoed to that average rate. .
”&glnmes. Volumes are decreed as claimed unless the
documentation accompanying the claim support a different amount.
Commercial and industrial use are limitedvto a volume based
on a. twelve hour day unless documentation supports a higher
'volume based on. ani extended period of use.<

Agricultural spraying was limited to a reasonable volume of

five acre—feet unless documentation supported a. higher volume.;

Y

_ _fl; ‘Many purposes, especially fish,. wildlife
snd recreation, ere 1ncidental to another beneficxal‘use.of

water. The extent of the water right for an incidental use is

Page 14
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more than the extent of the primary use of the water.
‘Non-Consumptive Use. The Court recognizes that several uses
do not consume water., A remark is added to these uses declaring

the use to be non-consumptive.

15, Standards

. The standards used by the Water Court to aid 1t in

calculating flow rate, volume and other elements of a water

right are merely'Yardsticks to serve as a means to what should
" or should not be.
THEY ARE NOT ABSOLUTE; THEY ARE NOT UNCHANGEABLE. THEY ARE
SUBJECT I6 MODIFICATION TO REFLECT’AN INDIVIDUAL CLAIMANT'S

o

“WATER RIGHT IN ITS TRUE AND CORRECT SENSE.

.16, Claimed Federal Reserved Water Rights

The determination of water rights in the Boulder River |
Easin,“Tribuatry of the Jefferson River shall be subject to the
contents of any future compact negotiated by the Montana
Reserved Water Rights Compact Commission and the Uni* 4 states
of America wvhich will determine reserved water rights of the
United‘states Forest Service. Should no compact be approved in

naccordance with Title 85, Part 2, Chapter 7, Montana Code B
Annotated (1983) or applicable law, this. Preliminary Decree is
subject to:the determination, in accordance WIth State

procedure~,~—of——wa—te-r—r—1«ghts claims of——the-Uni—ted—states—of

America on behalf of the United States Forest Service.v The:

general adjudication of water. rights is to cover rights to the

Page 15
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use of water which would be protected under the law as it
xisted prior to July 1, 1973, subject to the livestock and .

domestic uses exempted in 85-2-222 Montana Code Annotated
(1983).

17. Terminated Claim
The Water Court takes judicial not ice of water claims that
have been terminated during this adjudication process.
Insténces are:
“l. "A claim filed with the ddjudication Field Office and’
withdrawn and terminated by the claimant because of

self-confessed errors and filed anew.

2.” Claims filed and then withdrawn at claimant's request.

37 —Claims that appear in the abstracts of water rights as
part of the Temporary Preliminary Decree because they were
assigned a "number® by the Helena, Montana office, and later
returned to the forwarding Field Office; and these claims have a
remark on the abstract of their termination for one reason or
another’ from‘cléiman’t. 'hese claimd  are "alphabetized"™ and
stored in the archives of the Department of Natural Resources
and Conservation by Field Offices, '

The claims are printéd in both decrees. The "0" prefix will
tell the computer to print a statement saying, "The Court finds

no right for this claim, as it- has been withdrawn at the request

of the claimant.”

4. Claims _‘termz‘.m,ted by the Fie«2d Offices and the DNRC

before an Ordez: of this Court of Rpril 22, 1982, ordering that

b
Page 16




these claims were not to be terminated ‘but stampeé at the time
of £iling and processed as all other claims, even though there
was a failure of payment of fees. All claims terminated because
-of lack of payment‘will‘be>considered specially by this Court at’

the time of Temporary Preliminary Decree hearings.

e . ~18. Supreme Court
phat therée is pending in the Supreme Court of the Staee of

Montana, Case #83281, entitled Department of State Lands VS.

‘Walter Pettibone and Others; that an opinion has not been igsued’

in that case.

pased on the Findings of Fact, the Water Master makes the

following:

CONCLUSIONS OF LAW

1.

This Report meets the requirements for a Temporary

preliminary Decree as required by g85-2-231 MCA 1979.
2.

For each person who tlaime an existing water ri@hﬁ in this
Basin, there is attached 1o this Temporary Preliminary ﬁecree a
statement defining the nature and extent of his claimed right,
as found by the Water Court and as requested by 85-2-231 MCA and’

85-2-234 MCA; these Conclusions make all these attached

gtatements a part of this Report.

3.

All notices, all substantive and procedural requirements of
court adjudication of water claims and requirements for hearing

and decision have peen fulfilled.

Page 17
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4.

The water adjudicated in this cause is a watér use that is
of a beneficial use and is the property of the State of Montana
and for the use of these named water claimants, subject to their
appropriative rights as specified in this Report.

5.

2l1l Findings are merged with these Conclusions of Law to

give them the force of law in this Report.
6.

‘should the reserved water rights claims of the United States
of America on behalf of the United States Forest Service be
determined by a compact approved in accordance with Title 85,

part 2, Chapter 7, Montana Code Annotated (1983), or .approved in

“éécordancé with applicable law, objections to the Preliminary

Decree may be made by the United States of America, the
pepartment of Natural Resources and Conservation, a pexson named
in this Decree, or;any other person for good cause shown.

Sshould no compact be approved, the claim of the United
States of ‘America on behalf of the United States Forest Service
will be determined by this Court in accordance with State
procedure.

No Final Decrée will be issued on the Boulder River Basin,

Tributary of the Jefferson River, until each person who has

filed a claim of existing right-and the United States of America

e

2 o e e e

on bebalf of the United States Forest Se:vice’has been notified

of

the determination of all water right claims in the Basin,

including the reserved water rights of the United States Forest

Page 18
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Service, and any proper objections to those determinations have
been heard.
7.

"This Report is a Temporary Preliminary Decree as authorized
by 85-2-231 MCA and will be finalized by the Water Court at the
appropriate time,

8.
All Decrees, both Preliminary and Final, shall be amended to
conform to the final decision in Case #83281, entitled

Department of Sta j&Pands vs. Walter Pettibone and Others.
DATED this ~ day of
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IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

BOULDER RIVER, TRIBUTARY OF THE JEFFERSON RIVER (41E)
kK k% k k ok k k K k kK kK k k Kk k Kk k kK & k k %

IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
*OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND WITHIN THE BOULDER RIVER,
TRIBUTARY OF THE JEFFERSON RIVER
DRAINAGE AREA, INCLUDING ALL TRIB-
UTARIES OF THE BOULDER RIVER,
5 TRIBUTARY OF THE JEFFERSON RIVER
oo el IN-- J EFFERSON--COUNTY-, --MONTANA -

e N e S e el s P ap b

MEMORANDUM
Early in our State's history (March 12, 1885) we were
concernea about measurement of Montana water.
85-5-302 MCA, whose genesis was a statute of 1905, is still
~our guiding law. It states ". . . shall be required to have

suitable headgates at the point wherein a dltch taps a stream

.and-shall also, at some suitable place on the ditch and as.near
- . the head.thereof as practicable, place and maintain a proper
measuring box, weir or other appiiance for the measurement of

water flowing in such ditch.”

_  Now, as we move into the present and future of water and its

management, measurement of that water is most important.

DATED thls/a_ day of % 1985.

PR I ALY -:..-;l.e,g

W. W. LESSLEY‘
Chief Water Judge
P.O. Box 879
Bozeman, MT 59715




IN THE WATER COURTS OF THE STATE OF MONTANA
UPPER MISSOURI DIVISION

BOULDER RIVER, TRIBUTARY OF THE JEFFERSON RIVER (41E)
Rk ok ok ok ok k ok ok ko k ok ko k ok Kk Kk ok Kk ok ok ok Kk k%

IN THE MATTER OF THE ADJUDICATION

OF THE EXISTING RIGHTS TO THE USE

OF ALL THE WATER, BOTH SURFACE AND

UNDERGROUND WITHIN THE BOULDER RIVER,

TRIBUTARY OF THE JEFFERSON RIVER

DRAINAGE AREA, INCLUDING ALL TRIB-

UTARIES OF THE BOULDER RIVER, .
- ~TRIBUTARY OF "THE JEFFERSON RIVER

IN JEFFERSON COUNTY, MONTANA,

'
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MEMORANDUM
The command of the Legislature was to "expedite" and
facilitate the adjudication of the water rights of Montana.

'To assure a speedy, simple and effective’program for

adjudication of Montana water, there was created a specific

statewide pfogram, operated by a neﬁly created Water Courts
 system, all under the supervigion of the Montaﬂa Supreme Court.
‘The Act creatin§ the adjudication prdgnam and its Water
'Courts became léw May 11, 1979; immediately 6thune 8, 1979, the
Supreme Court promulgated its rules and p;escribed forms énd set
in motion a statewide filing of water right claims.
Meanwhile, between Maygll, 1979 and June 12, 1979, Water
J@dgeslwerg,elected. Presé@t Wate;.Juq;es_are Bernard W.

Thomas, Robert M. Holter anﬁ Roy C. Rodeghiero. Early in June,

1979, these Water Judges met and began supeggigiggfjnnder,

Supreme. Court direction) thé:preparing, filing and collecting of

more than 200,000 water claims in the State of Montana. These

=~ Judges met and elected Judge*w. W. Lessley to act as a:.Chief
: : §
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