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IN THE WATER COURTS OF THE STATE OF MONTANA

LOWER MISSOURI DIVISON

MUSSELSHELL RIVER ABOVE ROUNDUP BASIN (40A)
Kk kK kK ok koK KK K kK K kK K K Kk Kk K Kk ¥ ok % %

IN TBE MATTER OF THE ADJUDICATION OF THE )
EXISTING R1IGHTS TO THE USE OF ALL THE )
WATER, BOTH SURFACE ‘AND UNDERGROUND, )
WITHIN THE MUSSELSHELL RIVER DRAINAGE AREA )
ABOVE ROUNDUP, INCLUDING ALL TRIBUTARIES )
OF THE MUSSELSBEELL RIVER ABOVE ROUNDUP )
IN WHEATLAND, GOLDEN VALLEY, MEAGHER, FERGUS )
MUSSELSHELL, SWEET. GRPSS, PARK YELLOWSTONE )
AND ST;LLWATER COUNTIES, MONTANA. )

i )

Having ‘reviewed the Water Master's Report-of existifig xights. i

in the ‘Musselsheli- River-aAbove-Roundup--Basin,-the-Court-f inds-u—";-.,{-?f-'

STATE OF MONTANA
Nater Courts

| heraby cortify that the instrument to
which the ceriifizate is a'fived is a trus,
correct anii ccinparad copy of the original
on file in t cmce of the Ciu.« of the
Water Couts

\‘ut'eu .r-, hang and the seal of the
Water Cowts of the Slate of Montsna this

day ovf‘ LAY

Clerk of the Water Courts

=== thait:ithe ‘Report:meets theireguirements-for ‘the Temporary sy =" -

Preliminary Decree set forth in 85-2-231(1) MCA.,” The Court;’ now: « PR

being satisfied with the Findings of Fact and Conclusions of Law -

contained in the Réport,

ORDER; :that :the Water: Master!s-:Report:and the-abstracts=of-sw ..

s

tﬁe‘individualawaterﬁrightsﬁin»ﬁhe:Musselshell~RiveﬁﬂAboveﬁwﬁw

Rdunduprasin"be adopted as the,TemporaryrPreIiminary:Decreev6f~:w'

that Basin pursuant to Section B85-2-231 MCA.

DATED this _A&Z day 'of MM

/

Chief Water Judge
_Montana State Water Courts
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IN ThE WATER COUPTS OF THE - STATE ‘OF MONTANA™
‘ : LOWER MISSOURI DIVISION

MUSSELSHELL RIVER ABOVE RQUNDUP. BAbIN‘(40A) :
Aok ok Kk Kk koK K K kk Kk %k K Kk Kk ok Kk K K K Kk

IN THE MATTER OF THE ADJUDICATION DF ThE
EXISTING RIGETS TO THE USE OF ALL THE WATER
BOTH SOUDRFACE- AND UNDERGROUND, WITHIN THE
MUSSELSBELL RIVER DRAINAGE AREA ABOVE
ROUNDUP, INCLUDING ALL TRIBUTARIES,

OF THE MUSSELSHELL RIVER "ABOVE ROUKRDUP

IN WHEATLAND, GOLDEN VALLEY, MEAGEER, FERGUS,
MUSSELSHELL, SWEET GRASS, PAR¥, YELLOWSITONE,
AND STILLWATER COUNTIES, MONTANA., - '

REPORT OF THE WATER MASTER ON .
MUSSELSHELL. RIVER ABOVE ROUNDUP

. t
LN N e Nl s Nt N s S

R Tst sl el
. .
" i

This:- Report“15°subm1tted Q- the*Honorable W-'W Lessley,

ChiefiWater-=Judgey=by- Edward S= Ste1nmetz,v*Water ‘Ma s ter"forutﬁe—v«~:

L

MuSSelshell River Above Rounoup Basin.
FINDINGS OF FACT
1. Authority to Act

‘Thfe:Decree;ismissuedfbyeafWQte{eﬂudge&aseauthbgizeaéby~9§~-ﬂ

Chaptexy697&?5ession-£aws;1979:(85—2r2015MCAL:asCémended;wue-

| 2. Dese;iption of Basin
The.Musselshell Riﬁer Valley, includes most of Wheatland
County and Golden Valley County and small portions of Meagher,
Musselshell, Sweet Grass, Park, Fergus, Yeliowstone and |

v

Crillwater Counties.

The Musselshell River Vailey was orlglnally the hunting

grounds of the Sloux and Crow Indian Trlbes. Thw area was

explored by the Hayden Exposition’ 1n the 1850's, but 1t was not
until the late '70's and early '80's that mrlltary‘posts were

established 1n this area and permanent settlement begun. The




area's ‘irst settlers consisted mainly of goldminers in Wneatland
County and the haron cattlemen in Golden Valley County. The"
cattlemen, mostly of English and Scottish descent, were the first
to develop irrigation of the bottom Jands along the Musselshell
River forJthe‘production of hay for winter feed for livestock.
Wlth the constructlon of rallways in 1906 and 1908, settlers
expanded 1nro the area and by 1915 much of the better range land
was homesteaded and fenced. Dryland farmlng methods proved
successful until the years 1918 to 1222 when a severe drought
prqducéd:repeated;croprfai&Mres:s;Shortlyﬁthereaftervﬁseveralve¢~-T}V
; irrigation;projeotS:were:startedhin:thenbasinszéﬁoweveraadueetOfafl;
the nature.of.. the £low.of: thewstreamssln”the“areasﬂtheL:;;—e_~~w
_constructlon of these works was an extremely hazardous
investment. 1In the Spring the streams would be swollen‘bevoud>
their banks, and. in the Summer or early Fall scarcely epough
"-—water was: avallable to suppLy livestock: needsw-muoh;iESes%evgw
1rr1gat10n needs.* ‘Thev"settlers . realized- that=-in Orderﬁto~haveauﬁ=~
permanent- arrlgatlon farmlng ahd a-dependable- water~supp1v,uthey =

must be able to capture and store the abundant Sprlng runoff.

Thelr efforts have ultimately led to the constructlon of the

DuRand Martlnsdale and Deadman's Ba51n reservoirs.

it s

The Musselshell Rlver Valley has a cllmate typical of the

Sy

semi-arid Great Plains Region, marked by abundant’sunshine,.low

relative— hum dityv— moderate~winds-low~preeipitationT—wideAdaily_

and seasonal varlatlons of temperature, and a relatlvely short

growing season. The average annual prec1p1tat10n is about 13

inches per year.




The Upper Musselshell Valley area comprises the alluvial
lands of the.ﬁusselsheil Valley and adjacent irrigable uplands
and graveélly benches. The better bottomland soils generally have
‘@ uniform profile of silt loam or fine sandy loam to a depth of
24 to 48 inches. Drainage is good to excessive, except in some
of the soils on the bottomlands that have a high ground—water
level and in others on coliluvial slopes that receive‘seepag%y
water from higher levels. Though some of the soils are soméwhat
deficient in organic matter, nearly all have some avallabl;'plant
nutrientsmin»thelr natural state.uLHowever,:under 1rrlgatlon4and»uuxfu~§

continvous.: ‘croppingy: sore'or-the =nutrients:=may+become::defi ientanne .

Under dryland farmlng metheds, the adapted crops are

c
|
{
i
a
l
{

~restricted-chiefly-to -hardy; early maturlng small ‘grains and U

\
native hay. Where an adequate supply of ‘irrigation water . 1F

avallable, ‘however,..a .variety- of garden -CLOPS ggraln,.and tamer e

I

hay :can:be: grown: on most:of the:soilssir. . ' }
. - |

The'principal.stream in both-Wheatland. -County-and-: GOlQeﬁlﬂﬁm
Valley County from which water for 1rrlgat10n is diverted 1w the
Musselshell River, Wthh drains an area of approx1mately 9, 600 .
square miles. Thls river is a stream of 1nterm1ttent flow - it ~

has a high runoff in the Sprlng and a shortage of water after

July. o ‘ ‘ , L

The North and South Forks of the Musselshell River, which

unlte near Martlnsdale, have thelr origin 4in- (a) North Fork,
Little Belt and Castle Mountalns, and (b) South Fork, Castle and:

Crazy Mountains. The Crazy Mountalns bound the watershed on the

o
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i

south, the Castle Mountains on the west, ané\the Little Belts and
the Big Snowy Mountaibs on the north. These mountains are all
high in elevation (s,boo to 10,000 feet), for the greater part
are well timbered, and during average years of precipitation are
good watersheds.
Numerous small streams enter the main river below the Forks.
The main tributaries between Martinsdale and Shawmut are: Little
. Elk, Big Elk and Lebo Creeks and American Fork enteriné the river
from the south, and Daisy Dean, Eaymaker, Hopley and Antelope
Cneéks:enteringafrom:the.north&*?BelothHis?point<theiPrinéipa1?”'

tributaries: aresi: Fish: Creeky-which: rises:in ﬂhe“Cayﬁse“Hilﬁs%3?

e

east: of the"Crazy. Mountains’and flows northeast: to joiﬁitheh;:

Musselshell River near Ryegate; Careless, Cameron and Pole

..Creeks, which rise .in the.BingnowaMountains»anawflowsisoutheast-vum

to join the.Musselshell.RiverwnearmRyegaQe~and#Roundup«"-
:espectiyely;zﬂillow=C:eekyiwhichiaiso?riseswin[theuBig?SnowYawn»
rahge«andeiiowsmeast%and“nbrthrtbtits;confluéhceawith;the*ﬁz‘

MusselshéllviFlat~willow7Creekﬂwhichvfwith'i£$’tw0"large

1
!
‘f‘
|

A
!

.

i

{

o

1
's.’u.

!

I

i

tributaries Box Elder and McDonald Creeks, rises on the _

northeastern slopes of the Big Showy‘Moun;éins>and flows eéSt,to”
join Box Elder Creek, which flows east to‘join thé Muséelsbell
River. “ |

There were 5,629 claims of existing rights filed in the .

Musselshell River Above Roundup Basin for irrigation, stockwater,

domestic and other usés..\The‘boundéziesrof this
\‘\‘::/’,‘/",‘ N
Basin are outlined in the attached map.
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provided by the transfer certificate.

3. Water Right Owner
Generally, the Court issues a water right to the
appropria%or, who is usually the claimant., If there is evidence
that a change of ownership has occurred, the Court issues the
right ih‘the name of the new owner. If a change has occurred aﬁd

the Court was not informed, the correct name can be added at a

i

later date.
A water right transfer certificate is "constructive notice of

the content thereof" and failure to file a transfer does not

affedt:the .actual 'transfer-of water.:.;85-2-423-et\.. seq«MCA - When: =

a transferﬁcertificatezis;receivedaby;thé*WateﬁLGourtSwaftefaaé R

Preliminafy:Decreeuhasibeenwigsuedywtheioriginaibanens:naméxisréf*7*

it

retained. A remark is added listing the new owner's name as

’

Some water - rights are q}aiméd by more ‘than -one person on

separqtefclaimufgrms:f:WhenEboth:claimantSiinsistéanyownensbi:ﬁiﬁ:m«
eachEiS'decréedrthefrightﬁbutiafremarkmiS'addedvto=each:decreeﬁéfh

noting the-conflict. -
s 4. Pre-1973 Water'Rights
The general adjudication of water rights is to cover rights
vexistingfbéfore 1973,

An existing water right includes those rights which would be

AN

. _protected under the law as it existed prior to July 1, 1973, .

\

pursuant to 85-2-102(7) MCA.

i




5, Specifics of Procedure

The Court outlined and supervised the procedure of processing
the claims to existing rights. A claim is examined £for
incomplete or inaccurate information., It is then reviewed for
actual and beneficial use. The Court ordered the Department of
Natural Resources and Conservation to assist in the processing of
the claims. ‘

The extent of each individual water right claiﬁx is further
defined by these Findings of Fact and Conclusions of Law. Where
a claimant. filed®two or more..water: rights on-the same= cladim: formyuss,
each right was- separated and-assigned-an individual—waterzrightnt

numbexr:+y If the’claim:did*notwinclude’éil:theainforxnation;an.

required by 85-2-224 MCA and the information was not available,
--the right was decreed within the limits of themihfc>rm§tiopm\>f

submitted.

Therspecifics:of eachmindividuaiwclaim;is defined by -an

—

abstractfofwthe.waterv{ightgﬁaEachaindividualaabstract:of theww

claimed.right includes’{(where possible)::".

(a) The name and post off’ce address of the owner cf the
right; ' ‘ .

(b) The amount of water, rate and volume inclwuded in the
right;

(¢) The date of priority of the right;

(d) The purpose for which the water included in the right

~ig used; - ‘ -

(e) The place of use and a description of the land, if any
to which the right is appurtenant; . -

(f) The source of water incluvded in the right ;

(g) The place and means of diversion;

(hL_;Ihewinglusive-dates,during.which the water is used each
year;

(i) Kny other information necessary to fully define the
nature and extent of the right.




6. Multiple Uses of a Water Right

Usually, a water right is decreed and the uses of the right
are noted. 1In this general adjudication, the claimants filed
separate claims for each use of the water right. Special claim
forms were used for irrigation, stockwatering, domestic use and
a catch-all form for all other uses. As a result of this unique
filing, each use of a water right will be decreed separately.
rfhexefore, a wa£ervright might be represented by two or more
decreed uses,

A remark.notatdon -of the.multiple.use..of awwater..right.._ .
appears *in the -following instances: --:

1., . Whenever:an irrigation -and-an. "Other :Use":are -for :the .~
same water right..

2, ’Whenever a water righp»has two or more "Other Uses."

In all cases where any multiple use of a right occurs, thx
combined:flow :rate -and.-volume-cannot exceed-the-originmalssi--- -

appropriation, -The‘use -0f the-right-for several purposes does

not'increaseAtheiextentﬁof.thearight/:rather;it‘decrees:theﬁﬁe

right to alternate and ihterchange the use (purpose) of the

‘'water in accord with historic practices.

7. Source Name
Although some sources of surface water in the Musselshell

River Above Roundup Basin were claimed under several names, the

sourcewiS~generaiiywdesignated*in~the¢DeCree‘by’thE“namE‘lfstéd‘
in the United States Geological Survey. 1f the source has not

been designated by the U.S.G.S., the source name of most common

Page 7




recognition in the locality has been used.

Commonly recognized rgservoir and lake names will appear as
source names, Those lakes and reservoirs that have no commonly
recognized name are generally decreed under the name of the
outflowing stream, The source name index of the Temporary

Preliminary Decree cross-indexes any such source names for easy

{i
)
access,

When more than one source is claimed for a water right, the
Court determines the major source and lists that source in the
Decree,.: If more: than one-source: is determined .to be -majecr,-a, -

separate:iclaim. is made for'-the claimant.:

8. "Priority-Date - -

" The priority date claimed is recognized as prima facie and

‘56 decreed except where it is incomplete; or it would result in
a clearly:.erroneous interpretation 0f the.laws-or the.claim's.-.-
supporting documentation--contradicts the-claimed priority date.
| Prioriéy dates weré decreedmin_accord_witﬁ‘the.following::;-

Where a claimed priority date included only a year, or a

year and a month, the last day of the year and the Iést day of

the month are decreed as the pribrity date.
Priority dates for groundwater rights after 1961 are
reviewed for compliance with the Groundwater Act. Priority

dates are not changed if it appeared that the wrong form had

been-used.— ~ - : - -

If a claim to groundwater after 1961 is based on use, the

priority date is decreed as the date of filing the claim to the

Pzge 8




existing right.

9, Irrigation

Irrigation is a beneficial use of water.

Flow Rates. In this general adjudication under Chapter 697,
Session Laws 1979, flow rates are decreed in gallons per minute
(gpm) or in cubic feet per second (cfs) instead of the
traditional miner's inches. Eleven gpm is eguivalent to one
miner's inch; forty miner's inches is equivalent to one cubic
lfoot;permsecondra:; |

'THE.FLOWRATES OF ‘ALL:PREVICUSLY..DECREED. WATER RIGHTS ARE: &L -~

UNCHANGED. AND-. ISSUED -IN ACCORD. WITH; THE: FLOW. -RATE DECREED:IN THE::x

_ORIGINAL ADJUDICATION,

' WHEN DIFFERENT CLAIMANTS CLAIMED WATER RIGHTS BASED ON
DECREES AND THE TOTAL FLOW RATE CLAIMED BETWEEN THE CLAIMANTS
EXCEEDED:THETAMOUNT - ON THE?DOCUMENT@EA.REMARKE{S ENTERED:"ONEACH == -
'DECREE&NOTING?THOSEfDECREED%USES“OF—THE“EARLIER DECREED: RIGHT ., x=.. |

Flowérétes.based'on a "filed-notice of appropriation” or
"use™ right shall hot exceed a reasonable application rate. A
reasocnable applicatioﬁ rate for flood; sprinkling and pump
systems which is in keeping with the general requirement of most
users in the Basin shall not exceed 17 gpm per acre (1.5 miner's
inches). The Court has decreed all claimed flow rates of 17 gpm

per acre or less on such systems. HOWEVER, IF THE SUBMITTED

DOCUMENTATION CLEARLY DOCUMENTS A LARGER CLAIMED FLOW RATE, IT

WAS SO DECREED.

Water spreadiﬁg, subirrigation and natural overflow and

Page 9




other irrigation systems not subject to quantification do not
generally have a constant or consistent flow rate. The extent
of the right is limited by the decreed volume. While the water

| rights for subirrigation and natural overflow are decreed, the
owner of the right does not have a right to demand continued
right of the water by these means of diversion.

Volume. Volume is decreed in acre~feet benefically uvsed in
one year. An acre-foot of water will cover one acre to a depth
of one foot. Net crop consumption requirements are considered

wto be ‘thertotal-amount—-of ifrigatioh’waterra-crop-will*use-—-
during:an average growing:season.: Water:usage:is dependent-on-i:
the+bveraliaeffitiencyaof therirrigationisgystem:=:Generals=:io~
maximum requirements of differing systems are outlined in the

following table:

Sprinkler & Water Spreading
Pumped Diver- . Systems, Sub-

- Flood Systems-.~ . sion Systems-- - irrigation-and-
Cllmat1c~ﬁ%dlver51on-dltch)w~=Volumes;v-a Natural—Overﬁl :
A:gg - (AF/R)Y:=" (AF/Aj"‘ ' :

II .-
III
v

v

Volumes are measured at the point of diversion
Period of Use. Because the period of use can vairy widely

for each individual user, the period of use is agcepted as

claimed unless the claimed period of use contradicts a

‘”ffpféviouslyMGecreed*orgdocumentedfperiod»ofmuse.

T O T it ake L A

if a perlod of use was not designr: tea by the claimant, a
period of use for irrigation claims was assigned in accord with
.a reasonable irrigation.season for .the climatic area. Those

Pagé 10




seasons are as follows:
Climatic Area Period of Use

I 3-15 to 11-15
II 4-01 to 10-30
III 4-15 to 10-15
Iv 4-20 to 10-10
v 4-25 to 10-05

ac S

A, Verification of Place of Use. Irrigation rights are
decreed to a defined place of use. In delineating the place of
use, the claim is verified by the use of aerial photographé,
field .investigation and*data~submitted-by-thewDepartment#of~Tp
NaturalqResources-and:Conservation:andethe»claimantu:AThé'placéaie
of use-for irrigation is accepted as claimed:except:whenithe .
1and~did~not“appear—irrigated*ér‘irriéable:“* ﬁ~"‘

The place of use is designaéed by legal landvdescription and
can be further defined by reference to the maps and referenced ~ 7
aerial photographé»incrudéddin.thefCourtwrecorGSyﬁﬁa

 ‘B. “.Supplemental-Water -Rights.;and-Place of "‘Use.  "In many.:. ..

cases,; -several 'water ‘rights-with 'differing ‘priority dates or -
different sources are combined to supplement the irrigatioﬁ
requirements of all or part of the same acreage. Supplemental

rights means the ricghts have overlapping placeé of use., The

rights can be combined to irrigate onlx‘overlapping parcels of

the claimant's total acres. The combined volume of these rights
shall not exceed the given acre-feet per year. "Each rightvis

limiteﬁ to the flow rate, volume and place of uée.

Place and Meaps of Diversion. The place and means of
" diversion are designated. The place of diversion is
specifically. designated by legal land description.

Page 11




Secondary points of diversion are noted when possible;
however, the claim and claimant's map in many cases will more
specifically define the point of diversion,

When a point of diversion is found on a source other than
the one claimed, the other source points of diversion are
decreed when that source is determined to be an incidental part
of .the original source. A remark will appear with the other
source points of diversion that identifies the incidental
source.: ‘If the other source is not considered incidental, a
separate=claim:is created.:=:z. :

THIS INFORMATION ‘IN. THIS:zFINDING: IS ONLY:'A.::GUIDELINE :ANDIS: F1: -

S0 USED. - THEY :CAN 'AND ‘WILL"BE - MODIFIED"TO: SHOW THE"WATER==I =i

CLAIMANT'S OWN CIRCUMSTANCES. THIS CAN BE DONE ON CLAIMANT'S

- OBJECTIONS OR WATER COURT'S OWN MOTION.

10. :Irrigation.Districts . ..
Some-.irrigation-districts .used-their -water-rights-on
designated blaées of use and the‘right"has'become“appugtenant"éo--L
the land. 1In those cases, the claim was verified and decreed in
accord with the criteria used for all other irrigation élaims.
Where the irrigation district engaged in the sale df water
or the place of use changed on a continuing basis, the cl;imed
flow rate and volume werewdecréed as claimed without an attempt,

S

to verify usage.

The several rigﬁ%s on Sﬁe_claim form are identified as béing
supplemental, Water rights from separate sources that water the

same land are identified as béﬁng supplemental.
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11. Domestic Use
Flow Rate. The average flow rate from a groundwater source
in the State of Montana is approximately 25 gallons per minute.
However, a flow rate of 40 gallons per minute is acceptable. As
"a result, those domestic rights with a claimed flow rate of 40
callons per mlnute or less are so decreed., Where the claimed
flow rate and the accompanying documentatlon does not
substantlate a flow rate, the right is oecreed g flow rate of 25
gallons per minute. When a flow rate clalmed had been
pneviouslyodecxeeqj?thenflOWﬁ@ate+is not.-change@.um—=—:-
ygl_mg e A reasonable“volume»of~Waterafor+domesticguseaisrji.
calquated at 1.0:acre-feet-per: household -withian aodltlonai
_44¢w~&%ﬁwmj;”“M“;‘”Aw acre- ﬂoot for- each quarter acre of yard
g - Flow rates and volumes are measured at the p01nt of

diversion.

Place gf-QgezewLandrifrigated'aé:part:of the-domesticcuse:is = =
ydecreedras.partvof the place .of:use.=—If a claim-for--domesticzzs:
}ese:includeo;irrigaticn‘separate°from the -domestic Use,  the =
”lrrlgated land was decreed separaLely |

pPeriod of uSg. The period of use claimed is the perlod of

use decreed.

12. Stockwater

"

yolgmgf“*stockwaterﬂisuawbeneficial*use_ofuwate;J The limit

| b et e e e e PR e A -

of the right is based on a consumptiveluse of 30 gallons per day

“per animal unit. An animal unit is described as a cow/calf pair

or eguivalent, The number of animal units is in most instances

g o e LT
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l1imited to the reasonable carrying capacity of the area

historically serviced by the water source. 1In those cases when

historically the source is utilized more intensively, for

instance in the case of a confined stockyard, the right

increases pased on the number of animal units. Finally, where

the stockwate. is impounded in a reservoir, a right to

reasonable carryover for use in future years is acknowledged.

Flow Rate. The flow rates for groundwater developments for

stockwatering purposes were governed by the same principles on

domestici-groundwater-sSou¥CesS.:- ‘Those:rights: involving:stockem=

driﬁkingldiréétlyafromvinstreamfsurface.water-sources do notsat

reflect a.specific flow- rates+--The instream-.flow- rate- shallsbe-===

reasonable and shall not exceed ‘the extent of the right as~

_historically Utlllzed

ace O . Where stock drlnk drrectly from the surface

waterbsourceywthe@p01ptgof"dlver51on.andfplace,of,usemseek,to

show .all- land:adjacent-to the-source.-

.

13. Reservoirs and Storage of Water

A storage right can exist for water that would otherwise go

to waste. This right is dependent upon the lack of interference

with other rights.

The rlght to approprlate water by storage in a reserv01r is

a right separate from a water right. Actuﬁu benef1c1al use of

a waterrcreates~amwater~right-m~The“Court_ﬁgcrees the

qpoe & DA P

1imits of that right.

.
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14, Other Uses
In the Musselshell River Above Roundup Basin water claims
for commercial, flood control, fish and wildlife, industrial,
municipal, mining, recreation, and wildlife were submitted.

‘The Court finds that no individual nor Depariment filed any
valid instream claims for fish, wildlife and recreational
instream uses. | I

"Murphy Rights." .Seqtion 1 of Chapter 345 of the 1969
Session Laws prdvideé for the appropriation of water in
designated-sstreams~to maintain.fish and-wildlife: habitats=+ Thei==
Coqtt&subjectﬂ:these%rights&to-allrprior‘existingsrightsaﬁs“
pur;uantzto789—8014RCMw1947;43The}floW‘rate;andnyélumé‘of thesersy -
rights are subject to change should the Court deté;mine the |
‘Qégefétaré“héédéd.%gﬁ.é”usé 6e£érmihed ts Se gofe beneficial to

the public. A

3
k)
i
i
i

Elgﬂ:ﬁg&ggs:;Flbw:rates,ére;decreed-as.claimedéunlesswtheé-»
docUmentation;accompanYingitheTCIaimrsuppo;;ed.afdifferent:;
amount:nfThé-Court;couidunot, howeveri-deterﬁihéra@flow”rateufor~~4
the minimal amouht“néceésary to sustain fishing, wildlife,
récreation and navigation. Fiow rates for miﬁing, power
generation and fisﬁ racewais*are”accepted when it is determined:

that the amount claiméauis less than the average annual stream

flow. Rates in excess of the average annuval stream flow are

neducedmtomthaﬁgavenage,rate,;w@ﬂwwwmm

olumes. Volumes are decreed as claimed unless the

AN
e A

documentation acc

e RN e A S ST e e T

ompanying the claim support a diffe:ent‘amount.

Commercial and industrial use are limited to a volume based
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on a twelve hour day unless documentation supports a higher
volume based on an extended period of use.

Agricultural spraying was limited to a reasonable volume of
five acre-feet unless documentation supported a higher volume.

Incidental Use. Many purposes, especially fish, wildlife

and recreation, are incidental to another beneficial use of °

water. The extent of the water right for an incidental use is

no more than the extentaof‘the*primary use of the water.
Non-Consnmptive uee. The Courtwrecognizes that several uses

do hotﬁconsumeawatérfa;A‘remark:is’addea%towtheseanSQSﬁdeclaringz&%r»»

theﬂmSe1¢0~be~moneconsumptiye&m;hﬂ

15. Standards_7 

The standaros used by the Water Court to ald it

calculating flow rate, volume and other elemento of a water

right .are- merely—yardstlcks to aerve‘as ar. means-to whaE should

or:should:notnbe;:

SR

THEY ARE NOT ABSOLUTE; THEY ARE" NOT~ UNCHANGEABLEI"*THEY*AREttiy

SUBJECT TO MODIFTCATION" 0 - REFLECT ‘AN INDIVIDUAL CLAIMANT'S “on
M\\ ’ RS

WATER RIGHT IN ITS TRUE AND CORRECT SENSE.‘

"

16. " Clalmed Federal Reserved Water nghts

",

‘The determlnatlon of waterurlghts 'in the Musselshell Rlver

A R o] bacemsaie £ P9 £ RN PSR MO S 1D e e

22537 peedIdE

Above Roundup Basin shall be™ subject”tO“the*contents of any""*"“**"‘“4“ 3

8 el
IR

future compact negotlated by the Montana Reserved Water nghts"

;
‘:x" v

Compact Comm1551on and the United: States of Amerlca whlch w111

Y

determine reserved water rlghts of -the United States Forest

-ﬁage 16 .




~Service. should no compact be approved in accordance with Title

f 85, Part 2, Chapter 7, Montana Code Annotated (1883) or
applicable law, this Preliminary Decree is subject to the
getermination, in accordance with State procedure, of water

rights claims of the United States of America on behalf of the

United States Forest Service. The ceneral adjuolcatlon of water
rights is to cover rights to the use of water which would be
protected under the law as it existed prior to July 1, 1973,
subject to the livestock and domestic uses exempted in 85-2-222

Montana-Zode Annotated (1983)

17. "Termlnated (CYa i s

- \I

The Water Court takes judicial notice of water claims that

have been terminated during this adjudication process.

Instances are:

withdrawnaandaterminatedéby:thesclaimantzbecauseeoﬁ~?£

.

self confessed errors and filed.anew.

2. Claims filed and then w1thdrawn at clalmant's request.

e e

3, Claims that appear in the abstracts of water rlghts as
part of the Temporary Prellmlnary Decree because they were

asslgned a "number" by the Helena, Montana offlce, and later

'iz-uq'b(:-:-'f-—-r«-c-y. -

returned to the forwarding Field Offlce, and these claims have ‘a

remark on ‘the abstract Of“their_termination«for;one—reason_orw~

PORPPREC R [P

“anotherufromAclaimant."hﬁhese'claims are "alphabetized" and
| }

stored 1n the archlves of the Department of Natural Resources

Lt

and Conservaticn by Field Offlces. ¢
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The claims are printed in both decrees. The "b“ prefix will
tell the computer to print a statement saying, "The Court finds
no right for this claim, as it has been withdrawn at the reguest
of the claimant.”

4, Claims terminated by the Field Offices and the DNRC
before an Order of this Court of April 22, 1982, ordering that
these claims were not to be terminated but stamped at the time

.of. filing.and processed as all other claims, even though there
was a failure of payment of fees. All claims terminated because

of lack;of<paymentawi11;be considered specially by this Court.at ...
the;time}of~TémporaryJPreliminaryJDecreeLhearings.eLﬁ~

. 18. Supreme Court

R T I Ty R

That -there--is pending in the Supreme Court of the State of

k
B
A

Montanh;:Casév#83281}?éntit1edfDepartment#of State . Lands:vsi,=:=...

Saipa ot

Walter Pettibone and Others;. that.an opinion has not been -issued. .

in:that:.case. ...

R

Based on the Furidings of Fact, the Water Master makes the

following:

o e T 5T LA TYT € e

CONCLUSIONS OF LAW

1.

This Report meets the reguirements for a Temporary

Thot

Preliminary Decree as required by 85-2-231 MCA 1979.

'For each person who claims an existing water rigbt in this

Page 18




Basin, there is attached to this Temporary Preliminary Decree a
statement defining the nature and extent of his claimed right,
as found by the Water Court and as requested by 85-2-231 MCA and
85-2-234 MCA; these Conclusions make all these attached
statements a part of this Réport.
H 3.

All notices, all substantive and procedural reguirements of
courtvadjudicaticn of water claims and requirements for hearing
and .decision have‘beepkfulfilled.

i 4. =,

~ The water -adjudicated-in: this’cause :is a‘water-use:th.c:is- s

of a-‘beneficial use and-is theﬁpropertygpﬁathe?State*of~Moptana&:&«
and for the use of these named water claimants, subject to their
“agpgopgiative ;ights»gs'sbeeifiednin this Report. |
5.
All *Findings=are .merged:with:these:-Conclusions--of Lawito: iz

give :them:the force of law:-in this Report. .
. ‘ 6.
Should the reserved water rights claims of the United States
of America on behalf of the United States Forest Service be
determined by a coﬁpact\approved in accordance with Title 85,

Part 2, Chabter 7, Montana Code Annotated {1983), or approved in

accordance with applicable law, objections to the Preliminary

e o e e SR S PSR TS T <

Deéree may be made by the United States of America, the

Lt

~~Department—of-Natural Resources and Conservation, a person named
in this Decree, or any other person for good cause shown.

Should no compact be approved, the claim of the United

Page 19




States of America on behalf of the United States Forest Service
will be determined by this Court in accordance with State
procedure.

No Final Decree will be issued on the Musselshell River
Above Roundup Basin until each person who has filed a claim of
existing right and the United States of America on behalf of the
United States Forest Service has been notified of the

determination of all water right claims in the Basin, including

the reserved water rights of the United States Forest Service,

1
and any proper objections to those dkterminations have been

heard.
7. "
This Report is a Temporary Decree as authorized by 85-2-231
MCA and will be finalized by the Water Court at the appropriate
time.
8. -
A1l Decrees, both Preliminary and Final, shall be amended to
conform to‘the final decision in Case #83281, entitled
Department of State‘Lands vs., Walter Pettibone and Others.

st |
DATED this _/ - day of _/ag , 1985.

!

EDWARD S. STEINMETZ
Water Master

P.O. Box 879
Bozeman, MT 59715
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IN THE WATER COURTS OF THE STATE OF MONTAREA
LOWER MISSOURI DIVISION

MUSSELSHELL RIVER ABOVE ROUNDUP BASIN (403)
* k k % % Kk % % k % k % % £ % % % k ¥ ¥ * x *k

IN THE MATTER OF THE ADJUDICATION OF THE
EXISTING RIGHTS TO THE USE OF ALL THE
WATER, BOTH SURFACE AND UNDERGROUND,
WITHIN TBE MUSSELSKELL RIVER DRAINAGE AREA
ABOVE ROUNDUP, INCLUDING ALL TRIBUTARIES
OF THE MUSSELSHELL RIVER ABOVE ROUNDUP

IN WEEATLAND, GOLDEN VALLEY, MKEAGHER,
FERGUS, MUSSELSHBELL, SWEET GRASS, PARK,
YELLOWSTONE, AND STILLWATER COUNTIES,
MONTANA. . . o

MEMORANDUM
Early in our State's history (March 12, 1885) we were
concerned about measurement of lontana water.
SS-SPBOZLMCA;;whose'genesis was a statute of 1905, is still. ..
our guiding law. It states ". . . shall be reguired to have
sultable headgaues at the p01nt vherein a ditch taps a stream
and shall also, at some su1tab1e place on the dltCh and as near

the head thereof as practicable, place and maintain a proper

measuring box, weir or other appliance for the measurement of

water.flowing in such ditch."

Now, as we move into the present and future of water and its

management, measurement of that water is most important,

DATED this Z‘Q day of Y)uf:}_, 1985,

W. W. LESSLEY X /
Chief Water Judge

P.0O. Bex 879
Bozeman, MT 55715




IN THE WATER COURTS OF THE STATE OF MONTARNA
LOWER MISSOURI DIVISION

MUSSELSHELL RIVER ABOVE ROUNDUP BASIR (40A)
k k k Kk k k k %k k % k k k k k Kk % k %k %k k k k k *k % *k

IN THE MATTER OF THE ADJUDICATION OF THE
EXISTING RIGETS 70 THE USE OF ALL THE
WATER, BOTH SURFACE AND UNDERGROUND,
WITHIN THE MUSSELSHELL RIVER DRAINAGE AREA
ABOVE ROUNDUP, INCLUDING ALL TRIBUTARIES
OF THE MUSSELSHELL RIVER ABOVE ROUNDUP

IN WHEATLAND, GOLDEN VALLEY, MEAGHER,
FERGUS, MUSSELSHELL, SWEET GRASS, PARK,
YELLOWSTONE, AND STILLWATER COUNTIES,
MONTANA.

MEMORANDUM

The command  of: the Legislature was to "expedite™ and . ..
facilitate -the ‘:adjudication-of the water rights of Montana.

To assure a speedy, simple and effective program for
adjudicatidn of lontana water, there was created a specific
statewide program, operated by a newly created water Courts
system, all under the supervision of the Montana Supreme Court.

The Act creating the adjudication program and its Water

Courts became law May 11, 1979; immediately on June 8, 1979, the

Supreme Court promulgated its rules and prescribed forms and set

in motion a statewide filing of water right claims. ;
Keanwhile, between May 11, 1979 and June 12, 1979, Water

Judges were elected. Present Water Judges are Bernard W,

Thomas, Robert M. Holter and RofJC. Rodeghiero., Early in June,

1979, these Water Judges met and began supervising (under

Supreme Court dGirection) the preparing, filing and collecting of
more than 200,000 water claims in the State of kontana. These

Judges met and elected Judge W. W. Lessley to act as a Chief




later Judge to give direction and unity to their work. (In 1681
a statute amending the original aAdjudication Act was passed and
Lessley was appointed Chief Water Judge by Chief Justice Haswell
of the Supreme Court.) i

On april 30, 1982, all water claims were in under the
direction of the Water Courts and clarification by field
personnel began,

In early November, 1980, the first Water Master was
appointed and adjudication began in two large basins of the
Powder River. 10,302 water claims were adjudicated, 316
objections .were -filed; .-hearings held.on 146 cases. <A final
decree on both=basins‘was~filea April ‘14, 1283, and only one
appeal from all that adjudicationvhas"been filed in the Supreme

Court.

Meanwhile in June, 1983, the Water Courts had the 200,000

claims computerized and in a single master computer located in
Helena. The Courts are now supervising the final verification
of all claiﬁs for ‘the final computer run for ail preliminary
decrees,

| The organization and staff of the Water Courts has gfown.
As directed by the Legislature, it has three Water Judges, a
- Chief Water Judge, five Water Masters anc four office employees

skilled in office skills, word processing, docket-base computer

work and in Water Courts procedures and forms.

The Water Courts have established their own Rules of Court,

specizlized forms for objections, pre-pre trial and pre-trial

e s e b T




Procedure for water case hearings ancd trials; all objections zare

heard promptly and accurate recording machines premare Court

recoré@s and transcripts of all hearings.
As of now, final decrees have heen issued in three Basins,
The Water Courts in 1985 will adjudicate at least sixteen
BEasins; there is a feal possibility to adjudicate 20 Basins.
‘Specifically, 50,357 individual water claims have been
clarified, verified and adjuvdicated by preliminary decrees as of
January, 1%85, with final decrees ahead.

This comprehensive Water Court program has been challenged

in Federal Courts, ..The words of the District Federal :Judges-who. ..

first -heard the challende are .significant.. ..-The "key phrase ‘of
‘the evaluation of Montana's program by Chief District Judge
Battin and District Judge Eatfield is: "It is clear that the
"adjudication contemplated by the Bill is both comprehensive and
efficient."™ Federal Judges Battin and Hatfield spell out the
speéifics of the working of the Montana Water Courts in this

clear and practical language:

"By enactment of the last legislature of the
State of Montana, Senate Bill 76, as yet uncodi-
fied, has provided the vehicle for adjudicating
claims of existing water rights in Montana. The
provisions of that Bill bear heavily upon this
Court's decision to dismiss these cases on the
ba51s of wise judicial administration.

In essence the Bill prov1ces for adjudlcaulon of
all existing water rights in the State of Fontana.

Section 6 of the Bill provides that:




1) The action for the adjudication of &zll
existing water rights uader [this act]
is commenced with the issuing of the
order by the HMontana Supreme Court to file
a statement of & clzim of an existing water
right as provided in [section 16].
(2) The water judge for each division shall
exercise jurisdiction over all matters con-
cerning the determination and interpretation
of existing water rights within his division,
(4) Al1ll matters concerning the determination
and interpretation of existing water rights
shall be brouvght before or immediately trans-
ferred to the water judge in the proper water
division unless witnesses have been sworn and
testimony has been taken by a district court
prior to the date of the Montana Supreme
Court order as provided in [section 1l61].

Section .16 of the Bill provides that:
(1) : ‘'The Montana Supreme Court shall within-10.

days of the filing of the petitiondby~the¢attornéy<;;

general issue an order to file a statement of a
claim of an existing water right in substantially
the following form:

"WATER RIGHTS ORDER

FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL

RESULT IN A CONCLUSIVE PRESUMPTION THAT THE WATER
RIGET OR CLAIMED WATER RIGHT HAS BEEN ABANDONED.
. « « This order is notice of commencement of
procedures for the general adjudication of
‘existing rights to the 'use of water and of the
requirement to file a claim for certain existing
rights to the use of water. Every person,
including but not limited to an individual,
partnership, association, public or private
corporation, city or other municipality, county,
state agency of the State of liontana, and federal
agency of the United States of America on its own
behalf or as trustee for any Indian or Indian
tribe, asserting a claim to an existing right to
the use of water arising prior to July 1, 1$73, is
ordered to file a statement of claim to that right
with the department no later than June 30, 1983.

n

[3] The above-cited sectlons reflect both the ,
policy and the essential mechanism for e T

aojuolcatlon of state water LthtS. Aojuolcatlon
by aoversary proceeolno initiated by one claimant

against all others in hla drainage has been for-
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saken in favor of planket adjudication of all
claims, including federal and federal trust
claims, in a systematic manner. The procedure
outlined in the Bill is that of: (1) £filing of an
order by the Suprema Court reguiring the filing by
all claimants of statements of each claim; (2)
upon filing of all claims, submission of the
claims to the water judge in the division or
district in which the claimed water is diverted;
(3) through utilization of special masters, the
rendering, by the water judge, on the basis of the
filed claims, of a preliminary decree of water
right; (4) after passage of time without
. objection to the preliminary decree, entry of a
final decree of water right which ie binding vpon
all parties; (5) if objection is timely taken by
the claimant to the preliminary gecree, judicial
determination of the right, but without the
necessity of joining all users in the claimant's
drainage.

And -the -Court-concludes::: -

ns the ‘¢general adjuditation>hasibeen~initiated
by recent order of the Montana Supreme Court, it
would seem that the grezter wisdom lies in
following Colorado River, and on the basis of wise
judicial administration, deferring to the
comprehensive state proceedings. The federal
proceedings are all in their infancy; service of
process has been but recently completed. The
state adjudication is thorough, as opposed to the
piecemeal proceecings initiated by the Government.
There is no jurisdictional guestion preliminarily
attending the state adjudication; all such
questions have been eliminated by the licCarran
Amendment. The state forum will likely be more
convenient, geographically, than the federal
forum.

T T TR TS Y Tk -

The original hearing before the 9th Circuit carried the

s

minority opinion of Circuit Judge Ferrill. His statements are

significant as bearing on the need dnd practicality of the

__ontana Water Courts operation:

N o | akak £ad e T

1 agree with the district court. Water
adjudication’ is essentially a local concern, and
in every western state water scarcity poses a
problem not just to Indians ‘dut to.everyone. 1In




my view, it is highly important that eaci state be
accorded room for an effort to solve. its water
scarcity problem in the manner it regards as most
appropriate. Here so long as Montana gives
recognition to Indian water rights and their
establishmént pursuant to federal law, I see no
good reason why Indians shouldn't be joined with
other water users in the state 'in order to achieve
a comprehensive state adjudication.

Flnally, the feoeral law on the Montana Water Courts, as

°poken by the Supreme Court of the Un*ted btates, thxouoh

Justice Brennan for the hajorlty:

©In light of this history, the parties in this
case have encaged in a vigorous debate as to the
exact meaning and significance. of - the Arizona and.
Montand .Enabling Acts.  We need not resolve that"
debate; -however, nor need we resort to the more
general doctrines that have developed to chart the-
limits of state authority over Indians, because we
‘are convinced that, whatever limitation the

Enabling Acts or federal policy may have

orlglnally placed on state court jurisdiction over
‘Indian water rights, those limjtations were
removed by the McCarran Amendment.

And on specific problems of Indian rights and federal

reservations.vis-a-vis Montana .State:program by adjudication, ..

T e
sdimsrelsna e

the Justice continued:

But the most important consideration in Coloradoe
iver, and the most important consideration in any

“federal water suit concurrent to a comprehensive
state proceeding, must be the "policy underlying

. the McCarran Amendment,™ 424 U>S., at R20; see
Moses H, Cone Hospital, supra, at , and,
despite the .strong arguments raised by the,
respondents;-we-cannot—conclude-that-water—rights
suits brought by Indians and seeking adjudication
only of. Indian rights should be excepted from the
application of that policy or from the general
principles set out in Colorado River.

e o et TE TR, P




Even more important is Justice Brennan's clear approval

what the Mcntana Water Courts can do:

. . . assuming that the state adjudications are
adequate to quantify the rights at issue in the
federal suits, and taking into account the
McCarran Amendment policies we have just
discussed, the expertise and administrative
machinery available to the state courts, the
infancy of the federal suits, the general judicial
bias acainst piecemeal litigation, and the
convenience to the parties, we must conclude that
the District Courts were correct in deferring to
the state proceedings.

We here at the Montana Water Courts know the Justice is not

‘retreating from general principles of Indian rights, and federal

R R TR IR TP S I

eservations.::In theserwordc-.he makes the understanding.clear::.::
, , N
- Nothing we say today should be understood to
represent “even the slightest retreat from the
~ general prop051 on we expressed’ so recently in
New. ng1co v, lesc gle\o Agg che Tribe, antgf"at
Z} (1983) : "BEcause of, their sovereign
StatUS, [Indianl. t/rlbee anu\thelr reservation
lands, are._insulated in some \respects by an
'historic immunity from state and local control,’
Mescalero Apache Tribe v, Jgngs, 411 U.S. 145, 152
(1873),.and tribes retain any uspect of their
historical sovereianty not 41ncon51stent with .the
overriding ‘interests of the National Government.'
Washington 1, Confederated IEADQLI [447 U.S. 134,
153 (198031]. Nor should we be’understood to
retreat from the general proposition, expressed.in
Colorado Riv gg,ythat federal courts have a
"virtually unflagging obligation. . . to exercise
the jurisdiction given them.,"™ 424 U.S., at 817.
See generally Moses H. Cone Hospital, supra, ut
. But water rights
adjudication is a virtually unique type of
proceeding, and the McCarran Amendment is a ..
virtually unique federal statute, and we cannot in
thlS contract be guided by aeneral prop051t10ns.
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Further:

We &lso emphasize, as we did in Colorado River
that our decision in no way changes the
substantive law by which Indian rights in state
water adjudication must be judged. State courts,
as much as federal courts, have & solemn
ohligation to follow federal law. HMoreover, any
‘state court decision alleced to abridge Indian
water rights protected by federal law can expect
to receive, 1if brought for review before this
Cevrt. a warticularized and exacting scrutiny
commensirate with the powerful federal interest in
safeguarding those rights from state encrcachment.
e RS g

0
I

Lrhe kot creating vhe Water Courts and its jurisdiction and

N

its operatiocn gieets ithe caveats of Justice Brennan's opinion.

L : A .
This is evident in the varéful adiustment of the general
adjudication process to special preblems of Indian and federal
reserved rights.
85-2-701. Legislative intent. Becausa the water
‘and water righte within ésch weter division are
interrelated, it is the intent of the. legislatuire
to conduct unified proceedings fonr the general
adjudication of existing water rights under the
lMontana Water Use Act. Thererore, it is the
intent of the legislature that the attorney
generzl's petition reguired in 85-2~211 iaclude
all claimants . of reserved Indian water richts as
necessary and indispensable parties under
authority granted the state by 43 USC §66.
liowever, it is further intended that the state of
Montana proceed under the provisions of this part
in an effort to conclude compacts for the
equitable division anc apporticnment of waters
between the state and its people and the several
Indian tribes claiming reserved water rights
within the state. :

85-2-702. Negotiation with Indian tribes. (1)

The reserved water rights compact commission,
created by 2-15-212, may negotiate with the Indian
tribes or their authorized representatives

jointly or severally to conclude compacts under .
§5-2-701. ' Compact proceedings shall be commenced
by the commission., The commission shall szerve by




- Afstrict construction of the language usegc *n 85-2-231(4)
which states, "The preliminary decree shall be issued within 90
days after the close of the special filing period.", read
together with 85-2-270(3), which says that the reserved rights
not resolved by an approved compact "must be filed™ and "shall
be used in the formulation of a preliminary decree” indicates
that elther approved compacts of filed claims are technically
necessary to 'issue a prellmlnary decree. However, this St'l"t
construction of the legislation could frustrate the clear

legislative purpose underlying SB76, which is to "expedite ﬁnd

facilitate" the qenerdl adjudication of water rights, by slqung

the:adjudicatipn'proqess;~w» ' ‘f

i

The Legisléture:has authorized the use of anm interlocutory

decree oOr "other temnorary Gecrees" prior to the issuance of a

" i ot

preliminary oeFree when it 1s needed for “the orderly B

admlnlstratlon.of waten rlghts," 85-2-231. The invlusion of '*

this procedure supports the arqument that a prellmlnary aecree

should not bellssueo lacklng an approved compact or filed 'W

3
'
J

reserved right claims. : On the other hand, it also supports the
\ i
argument thatlthe Court! should proceed expeditiously to

[N
'
N

adjudicate basxns even though the extent and gquantity of federaJ
reserved rlght claims is undetermlned and unknown.
\
After close! stuoy of the language pertaining to preliminary

‘oecrees in the Wdter Use Act, we should conclude that. 85 -2-231
[

—gechnicelly— reou1resw1nCIUblonmof approved compacts OL tlled

J

\
claims for feserveo rlghts. But as a pract1ca1 matter it is-
!

~insignificant whether the decree is called a prollmlnarv or a

Page 10




temporary decree if they both do-the same thing. Furthermore,
‘if both decree5~have.the same legal effect, the use of the
normal procedure, which involves issuance of a preliminary
decree, makes sehéé because it is consistent with the general
adjudication procedures established by the Legislature and the
WaterkCouyts, and, therefore best serves the orderly
';admiﬁi§tration of water rights. _

All pertinent cese law ir. talking of state adjudication

programs speak of a "state-wide unified adjwdication" of water.
As stated, our Federal District Court of Montana, (Chief

Judge James F, Battin. and.Judge.Paul G, Hatfield),.have

-

characterized Montana's adjudication of water with these-words: :-

"It is clear that the adjudicéfion contemplated
by the Bill is both comprebhensive anc¢ efficient.”

And the 89th Circuit granted a stay of Federal actions as
;preferable to dismissal. The Court clearly states:
"Moreover the question of adequacy of the State

proceedings is one. best decided by the State' Courts
in the first instance."

t

Further, the McCarran Amendment as interpreted in Colorado River

allows and encourages a comprehensive water adjudication to

quantif§ Indian water rights.

And Justice Brennan said:

"... and, despite the strong arguments raised by

the respondents, we cannot conclude that water
rights suits brought by Indiens and seeking adjudi-
cation only of Indian rights should be excepted from




the application of that policy or from thz general
principles set out in Colorado River. 1In the cases
tefore us, assuming that the state adjudications are
adeguate to quantify the rights at issue in the federal
suits, and taking into acceount the McCarran Amendment
policies we have just discussed, the expertise and
administrative machinery available to the the state
courts, the infancy of the federal suits, the general
judicial bias against piecemeal litigation, and the
convenience to the parties, we must conclude that the
District Courts were correct in deferring to the state
proceedings.”

What of our general adjudication_of Montana water? -Is ik
comprehensive? 1Is .t effective? Clearly SB76 (C. 697) is
comprehensive. Itsvmandate from the Leéisléture is to
adjudicate all the water resources, It seeks and will quantify
all..of Montana's water.. The water of indiviﬁuals,,municipal,V¢

corporations, other corporate entitles, Indian water rights, and

other Federal reserved rights in Montana - all of this to the

end ;ﬁgt,sﬁatewide we will have certainty as to-our water -
wheré‘it is, who owns it} what it is used for, how long it is
used, the source. 1In fact, the caption item of the water right
issued. by the Water Courts best shows its comprehensive
character of ovér 200,000 individual and corporate water claime
and unnumbered Indian rights and Federal reserved rights. Here
is a caption of the water rioght issued:

CEﬁTIFICATE QF WATER _RIGHT NO. W-10605050-00 .

OVINER:
PRIORITY DATE:

FLOW_RATE:

CTTUTWOLUME: T
SQURCE:




POINT OF DIVERSION AND MEANS QF DIVERSION:
" PLACE OF USE:
GENERAL REMARKS:
Comprehensive is the key description of the Water Courts

plan.

Long before actual gathering of the thousends of water

claims,”the-Court with the help of the Department of Natural

Resources and Conservation prepared an Atlas of Water Resources

by Hydrologic Basins.,  This inventory of surface water resources .

consists of drainage basin maps showing location and relation to
each other.,

From the three major Continental Basins, a division was made
within the State of six major drainage basins based on the
streams which flow out of the State and do not reentér: the
Kootenai, Clark Fork of the Columbia, St. Mary, Missouri,
Yeliowstoneiand Liittle Missouri. The ﬁelle Fourche drainage of
the Cheyenne River in South Dakota extends into a small area of
the southeast corner of Montana.

Then the six major drainage basins were divided into 15 sub-
major drainage basins consisting of the\hpper Clark Fork, Lower

Clark Fork; Flathead and Kootenai River Basins -in the Columbia

River drainage; the Upper Missouri tributaries;'Missdﬁri;gmith,

S

Missouri-Sun-Marias; lissouri-Musselshell; Milk; and
Missouri-Fork Peck Basins in the HMissouri River drainage; the

Upper Yellowstone; Middle Yellowstone; and Lower Yellowstone

Page'l3




River Basins in the Yellowstone drainage; the St, Mafy River

Basin in the Hudson Bay drainage; and the Little Missouri River

Basin.

Then again the 15 sub-major basins were divided into 85

minor drainace basins representing the minor tributaries within

the State. On a statewide plan of 85 basins, the Court began

its statewide'adjudication.. All of these are based on the work

of the Office of Water Data Coordination; U.S. Department of the

P - - Interior; Geological Survey Atlas of stream gagiﬁb stations. ;

- Slight modifications cigarly do not significantly change any of

the OWDC basins,

The-Atlas:'includes twelve: maps 'showing' the: 15 sub-major...

drainage basins with two of these maps showing more than one of §

the drainage basins on one map page. The maps show culture in |

black, power lines in grey, and streams and stream names in

blue, The major, sub-major, and minor drainage basin boundafy

lines are shown in three significant widths of red lines.

[ .

+ _ Existing and proposed flood control"projectS'are:1ocated_bered

; stars with open stars representing potential projects whilq

e . closed stars designate existing projects. Blue triangle

"

represent U.S.G.S. stream discharge gaging stations with righted ' Y

§ | triaﬁgies representing stations active as of January 1, 1970, : : L

\

and inverted triangles representing those stations, used in the o

\

e I M%mgw«&mﬁ{est7wbutmnowm6iscontinued,MWGneenwaﬁgaﬁkggﬁthgmm§E§ représent - : §
" o e e T 2 N STl -
! i oo

; presently irrigated land according to the county-wide surveys - v

being conducted by the water resources survey division, Montana ‘ i e

Water Resources Board.
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The last two maps in the Atlas are prepared by the Montana
Water Resources Becard staff from information supplied by
cooperating agencies.

The first is one prepareQ through a joinﬁ'e.fort of the
Water Board and the Montana Fish and Game Department. Shown in
green are the fishing access sites,-state parks_and monuments,
and state recreation areas maintained by the Fish and Game
Department throughout the State, An indmx to this map proviﬁgs
the proper names of each of these sites asﬁéf Januarymi; 1970;

The last wap in the Atlas shows mountain-precipitétion by
colored isohyet lines representing increments>of annual
precipitation-above- 20 inches. - This map-was prepared :in -
cooperation with the Soil anServatiqn'Serviée'andytthNa;iQnal
Weather Service.

 This Setailed information shouvuld make clzar the detailed
¥bianning of our'comprehensive, state@idévprogramf
| The unificafion of‘oufystatewide“plan of state éour£
udicatién of water rights is e&ident in our approach‘towérd
ian water rights agd Federal reéeryé6~rights, .

The Compact Commission is organized; is working; is talking

with the Indian tribes concerning compacts on :their water. The

Compact Commission is attempting to secure talks with the Forest

Service.

All*cffthis*procedure“is*tonsideréd“byﬁthé”watéf“COEfts
because in the words of the law, ". . . the water and water
rights within each water division are interrelated, it is the

intent of the legislature to conduct unified proceedings for the

"
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general adjudication of existing water rights, "

and so the Water Courts Rule of Court lumber 10 and its
findings of fact on compacts and federal reservations meet the
requirement for unified proceedings. and in some extreme cases

to meet what the words of the statute call "the orderly

‘administration of water rights prior to the issuance of a

preliminary decree™ the water Court can use an "interlocutory”

i

or "temporary" decree.

In any event, the statewide unified adjudication of water

goes on.

DATED this l(d day of N@’MX ey 1985,

W. W. LESSLEY
Chief water Judge
P.0. Box 879
Bozeman, MT 58715
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IN THE WATER COURTS OF THE STATE OF MONTANA
LOWER MISSOURI DIVISION

MUSSELSHELL RIVER ABOVE ROUNDUP BASIN (40A)
X ko ok E ko Kk ok ok kR ok ok K Kk k k x k ok ok kKK

NOTICE OF ENTRY OF TEMPOLARY PRELIMINARY DECREE AND
NOTICE OF AVAILABILITY

Since you have filed a claim for a water right existing before
July 1, 1973, we are sending with this Notice your abstract of your
claim entered on the Musselshell River Above Roundup Basin. ‘
- However, if you received a certificate or applied for a "water use,

permit to appropriate™ or reserve water under the 1973 Water Use-  Act.--i
do not expect to receive an abstract of that document. , :

This Notice is being sent to others as required in 85-2-232 MCA.

WHAT IS A TEMPORARY PRELIMINARY DECREE

A Temporary Preliminary Decree decides the water rights in the
Musselshell River Above Roundup Bagin, and lists those water rights.

I1f you don't agree with what it decides as to your right or any
other water right which may affect your water right claims, you may
file an objection, requecst a hearing and the Water Courts will hear
it. See the general Findings of Fact and Conclusions of Law for
further explanation of your right.

A water right in the Temporary Preliminary Decree remains
unchanged and will be so entered in the Final Decree if it is not
objected to during the objection period. However, if determinations
of Indian and Federal reserved water rights present circumstances- -
affecting that water right, additional objections may be filed.

IF A RIGHT IS NOT OBJECTED TO, 1T SHALL REMAIN UNCHANGED AND BE
ENTERED IN THE FINAL DECREE.

HOW YOU FILE AN OBJECTION AND REQUEST A HEARING
An objection must be filed on the forms provided by the Water
Courts. The offices where these forms can be found are listed on page
2 of this Notice. _
All objections must be filed and received by theZQEE day of
_August , 1985. Objections must be sent to the ‘Montana State
Water Courts, P.O. Box 873, Bozeman. Mr 59715,

CAN YOU GET AN EXTENSION?
Extension for filing objections may be granted by the Water
Judge. Requests must be received by the Water Courts on or before the
_6thday of August , 1985. Use the form furnished by the
water Courts.
1f an extension is granted, it applies to all within this Basin.
A copy of the extension may be seen at the Clerk of Court offices

listed below and it will be advertised in local newspapers.’

WHERE YOU CAN SEE OR GET THE TEMPORARY DECREE (AND
FINDINGS OF FACT AND CONCLUSIONS OF LAW) FOR BASIN 40A

See it at: ,
1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715

(Over Please)
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Department of Natural Resources, Water Rights Bureau, 32
south Ewing, Helena, MT 59620

. Department of Natural Resources Field Office, P. O. Box 438,
613 NE Main, Lewistown, MT 59457,

Clerk of the Court, wWheatland County, Harlowton, MT 59036
Clerk of the Court, Golden Valley Co,, Ryegate, MT 59074
Clerk of the Court, Musselshell Co., Roundup, MT 538072

AU & w [ 38

i If it is more convenient, you can see a microfiche copy of the
"entire Temporary Preliminary Decree and index at:

e e 1., Clerk of the Court, Fergus County, Lewistown, MT 59457
: ! 2.  Clerk of the Court,; Sweet Grass County, Big.Timber, MT 59011
3. Clerk of the Court, Park County, Livingston, MT 59047
4., Clerk of the Court, Yellowstone/ Co,, Billings, MT 59101
5. Clerk of the Court, Stillwater Co., Columbus, MT 59019

Microfilm of the or1g1na1 water right claims and the abstracts as
reviewed by DNRC at:

l. Water Courts Office, P.0O, Box 879, Bozeman, MT 59715
2. Department of Natural Resources, Water Rights Bureau,
g 32 South Ewing, Helena, My 55620 !
i 3. Department of Natural Resources, Field Office, P.O. Box 438 ‘ {
o 613 NE Main, Lewistown, MT 59457. ) ‘
e L 4. Clerk of the Court, Golden Valley County, Ryegate, MT 59074

You can buy a copy of the Temporary PreilmiuéryADécree at the ‘
Department of Natural Resources, Water Rights Bureauw, 32 qouth Ewing, :
Helena, MT 59620. The cost is $_100. - :

i -~ Any questions? Use our toll free ‘number 1-800-6 ..0. . Qur - ;
L f . regular office number is 406-586-4364. It is pnot toll free. .{
v } . BFTER OBJECTIONS ARE FILED i

After the time for filing objections has passed, the Water Courts ' ‘ T g
will notify each party named in the Decree that hearings have been "
. requested and set a date for all interested partles to notify the
: Water Courts of thelr intent to participate in any or those hearings,

. THE: WATER COURT RULES AND FORMS CAN BE FOUND AT THE OFFICES LISTED , Y
; BELOW: = .
Water Courts Office, P.O. Box 879, Bozeman, MT £9715
. Clerk of Court. Wheatland County, Harlowton, MT 59036
. Clerk of Court, Golden Valley County, Ryegate, MT::59074
. Clerk of Court, Meagher County, White Sulpher Springs, MT

Clerk of Court, Musselshell County, Roundup, MT 59072
Clerk of Court, Fergus County, Lewistown, MT 59457

mu-n-h-.wmi—'

L ; 7. Clerk of Court, Yellowstone County, Billings, MT 59101

~ 7 T T8uv Clerk—-of-Court,-Stillwater County, Columbus, MI 59019 , :

; ! 9. <Clerk of the Court, Sweet Grass County, Big Timber,; MT-5901)} = — — 1. ..
A 10. Clerk of the Court, Park County, Livingston, MT 5904/ 5t

DATED this __7th day of _May ____, 1985, !

"
H !
!

\ ’
: i
i 1
. ’ . {
B %
. . . 4 {
. ‘ ' i
L o r
H

h )

W. W LESSLEY
Chief Water Judge
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DEPARTMF]\:T OF NATURAL RESOURCES
AND CONSERVATION
WATER RESOURCES DIVISION

32 SOUTH EWING

NCONTANA s
\. \_./ 1 '
(A00) 445 ] ADMIKISTRATON : HELENA, MONTAN;/ .'58620
(406) 144-6L40 ENCUINEERI.S BURL AU '

(4006) 444.6008 WATER DEVELOVFMERT BUREAU

(406) 444-66Ul WATER MANAGEMINT BUREAU

(406) 444 w61C WATLCR RIGHTF RLULDAU

June 5, 1985

Ms. Chris Jenson
Water Couxts

‘Box 879 o

Bozeman, MT 59715

pear Chris:

l:.n'“losed is t}le certif icate of ma.ﬁln.ng for the Tempcrary Prel mna.ry
Decrze f:or the Mussallshell river above I\oundup Basin (Basin 40a). - This
mau.l‘ng was oonducted May 7, 1985.

‘Sincel‘:ely r

M

Jim % r\dle
_.<ecords section Sapervisor.
"Water Rxgh\:q Bureau

mclosur c’
Ji\/j Q

'




MUSSELSHELL RIVER ABOWE ROUNDUP BASIN (Basin 40A)
CERTIFICATE OF MALLING
The Notice of kntry of 'femporary

Preliminary Decree and Notice of Availability
for the Musselshell River above Roundup Basin (Basin 40a4)

;i‘,'?‘;'v'*‘***********************************

County of I'."ewis,‘and Clark

I, JAMES E. KINDLE, Records Supervisor for the Water Résources

' D:Lvlsmn of the Department of Natural Resources and Cbnservatlcn of the State

i

of Montana, hereby certify that:-

A. The Notice of Entry ot 'IEmporary Prellm.na"y Dec ee, N\g*fic:e i o

- Availability, and abstract's show.mg dlsrjo;\ltlons of each pe:son illrga éiéinu
for the Musselshell River above Rowndup Basin (Ea._»lu 40A) LG men 9\cedln
the United States Mall, postage prepaid ana adﬂ:es,aea R ° ach ~ar1 as per: the
reoords of the Water Rights Burean, Department of Natural iesources and
Conservatlon, May 7 1985. | . v )
- | B The Notloe of Entry of 'Demporary Preliminary Decree and MNotice' of
Avallabnlty for the Musselshell adver above Roundup Basin (Basin 40A) has been
placed in the United States Mail, postage prepaid and addressed to each party
as per the records of the Water Rights Bureau, Department of Natural ‘Resources
and Conservation, May 7, 1985 for; (1) all parties in the Musselshell River

above Rémdup Basm J.ssued pcmuts for water use in that basin pursuant to

85—"—301. MC.'—\, ‘1'378, or- then uccessornln,,lnterest, if known; (2) all partles

J.n 1hﬂ= N'ussels.u.ﬂ I\J.vel above Roundup Basm who have applied for permits for

|

use of Water nurquant £0 85-2—301, MCA, 1978; (2) all parties in the







