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H \ l ̂ liî̂ ^̂^̂^ ; _̂ ^̂ ^
"^HB "-! t| . \\ -8-*s'm" 'S*A - • \::M:M

• H _ _ H > L 1 II Reservoir cr- • • ' j •* lM
S ^ ^ ^ ^ H N | 18 __._:._ !! La Xe. tyaryie nw+ C/auu,'^ <j S Trwro^ ;

|)^^^H \ l 1 ^ --i$J&££^~^:*^^
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nA^^^^H' ^^y'r^V^f '•'•• ~--.Jr/i9^-^±^JE£-. f<i<s.K.rv.ojJZ F/<>*s +*?pp Cree£ • __. /_" :i|d|?|p

f if'^!- - - -, ^X.^^5^r^/cZi:2 1x1/?^^^^ - ~-ff?

$"V f 4-^-^-A-</--i>-^«t-.-.-:-_ H*yjn*X*jti-J^r_cg&.9_jeMj£_ue*0>K_ JX$4
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s. 9^H '; LOWER MISSOURI DIVISON ', •• v ,
JJU-'^^^HH \ • HUSSELSHELL RIVER ABOVE ROUNDUP BASIN (40A) . • '"."/"•••

T\ i^^^^^HH : ********** * *************** ' .
!j; '^^HH :..-" IN THE MATTER OF THE ADJUDICATION OF THE ) ^TE OF MONTANA 5 . ;
llji ^ ^ | ^ H '" EXISTING RIGHTS TO THE USE OF ALL THE ) Wrt8f Courts 5 : .
J ^ ^ ^ ^ B WATER, BOTH SURFACE AND UNDERGROUND, ) .. 1 i
': ^ • ^ H i W I T H I N T H E M U S S E L S H E L L R I V E R D R A I N A G E A R E A ) ' " « « • • » cwttiy tha t flio ins ta lment to ..,-;, ,

; ^ ^ ^ B < A B O V E R O U N D U P , I N C L U D I N G A L L T R I B U T A R I E S ) J j ? r t
l j ! ^ 1 ' 1 ? 9 . 1 ! a f f l ^ 's a.^u8; ; ; i :

^Hi ' OF THE MUSSELSHELL RIVER ABOVE ROUNDUP > S ' c i S K ^ X ^ ^
: ^ ^ ^ H IN WHEATLAND, GOLDEH VALLEY, MEAGHER, FERGUS ) J j j j . ^ «''«•«*«« Ctê of the . •• ; -; ; , ;

\^^^m ' MUSSELSHELL, SWEET GR^SS, PARK, YELLOWSTONE ) Witê Tmy hand and the seal of the :

;j ^^^HH. A N D STILLWATER C O U N T I E S , MONTANA. ) WMer Courts of tha Slate of Montane thh

f I^^H • VN^jcrkcfthe«eterCounj N 1

I ^ B ^ ^ ^ B •';. _̂,_ ._.. •,<••• Having reviewed the Water'Master1 s Report of existing rights -,-r

| ^ ^ ^ ^ ^ H in the •Musselsheli- River ->\hove-Roundup-Basi-n>—t-be-Gourt-f inds 'v

if ^ ^ ^ ^ ^ H \ v fiŝ -r?-̂ -̂ 3 - thatrthe "Report meets the ̂ requirements f or the ::Temporary~:r—- "

Si-- .!^^BH Preliminary Decree set forth in 85-2-231(1) MCAr The Court, now

i J^^^^|H -bbing satisfied with the Findings of Fact and Conclusions of Law
(v ^H^H " , •" •"•'" • ••• • • - . - •

\ j^^^^^^^ ' contained in the Report, - -1

y ^ ^ ^ ^ ^ ^ | .v-=rrj.i... , .. ORDER;-ivthatvthe Waters.•'.MasterJ-S'-:iiepor-t----and the abstracts-of-•"• , J

; ̂ ^ ^ ^ ^ H . ' -- the • individual-water.-rights~in the vMusselshell -River--.-Above-'.---- (

|;<L^^^^^^B •,.-.-•-'• Roundup'Basin be adopted as the Temporary Preliminary d3ecree-,of • „ -- •
^ ^ ^ ^ ^ H .- that Basin pursuant to Section 85-2-231 MCA. I

I { ^ ^ H H ","-••• ' DATED this I£U day of /7sZ4-*-*f 1985. j

))H \ : Yyy3Z.\... •
K > ^ ^ ^ ^ B • w.w. LESLEY, y( ^ 7~

P^ ^ H H _ • ... - - Chief Water Judge N
1^^^^B~~:~;^;"";;;^:~"—— Montana State Water Courts v ,

" • ' : • "" ~ ": ; • • i f ^



:^HHH •; ' IN THE WATER COURTS,OF THE • S% ATE OF MONTANA- - /̂  v.' V ' / ,:
J^nK • ; =; ? , " ••: L O W E R M I S S O U R I D I V I S I O N '-../ -: •• • .. ,. ' .:; /•••;/!, ..
n H B ' ; :;: . ' v • M U S S E L S H E L L R I V E R A B O V E R O U N D U P . B A S I N ( 4 0 A ) . •'•-.•• " " i ••'•-.• . , ; ' , . •.-"' ;> '

~ « H B H H H H '••"•'' - •.' * * * * ' < * * * * * * * * * * * * * * * * * * * * * : - .' -

In;;:. ! „ „ ̂ * « ^ D M ™ 0 F T K E ;'•• -;^;^.; •• •-m?
fHjnB- :• ; EXISTING RIGHTS TO THE USE OF ALL THE WATER ) ; '
^Sra^Hi • BOTH SURFACE AND UNDERGROUND, WITHIN THE ) - ; ' , : .
HH^B • v" . h 5 U S S E L S H E L L R I V E R D R A I N A G E A R E A A B O V E . ) . • -; :- '• • /.•.;•• ':'• :;'
ft^H^B : /; . • ROUNDUP, INCLUDING ALL TRIBUTARIES ) ' ' •-• . . , •("''••''•- •
JBI^K, 0 F T H E MOSSELSHELL RJ.VER ABOVE ROUNDUP ) • . . .•: ' , ,
W|^H| • ••- •; IN WHEATLAND, GOLDEN VALLEY, MEAGHER, FERGUS, .) : .7 . .. • ;.
J^M^H ;'.••..• • >• . • MUSSELSHELL, SWEET GRASS, PARK, YELLOWSTONE, ) ; • • ' ':'
"MH^K| •-••'•, AND STILLWATER COUNTIES, MONTAK'A. ; ) ' , J.V .

^|H|Hk • " ,- . v REPORT OF THE WATER MASTER ON .THE : -̂  , ' " ;; .
^fl»Hg -•• • " M U S S E L S H E L L . R I V E R A B O V E R O U N D U P B A S I N ;: > •, ;':',••-"-.•V'••*/'•

^^^H^B ^i-"- This:-Report"is••-subm-it-tedr'to-the--:Honbrabie~w.7--i:W-.-Less-ley5^=ii:':i":-'v- ' •

aj^^HH ••,..' :^T%^;-- Chief-Water-^Aidge-r--by Edwar-drS-"; Steinmet-z,'--^Water-Masten -for-r-thev-̂ r- j "

J^^^^^Mt • Musselshell River Above Roundup Basin. , \ __

fl^^^H ' ' ;' ;; ; FINDINGS OF FACT ] .

~ ^ ^ H ^ ^ B ;- ;\ c; ! ...'•''•• 1. Authority to Act " I :
• • I - ; • " % i . " ••' •• •• • •••-•.. '. " , '••••'- . .-••• ' I ' c ' . a - '

j^^^^^H ' iV tv":"--' This Decree-is issued:̂ -by-̂ -a-: Wate-r^Judge-I-as =author"ized~±>y -is••••-.-. 5

^ l ^ ^ ^ ^ ^ l |, Chapter'es?'-,"; Session .Laws -1979: (85-2r201-MCA). as amended.--u- ' '

• r • ,„„„,„,.,„,...; jj;';;:;
A^^^^^H «' '\ . I The Musselshell River Valley, includes most of Wheatland , [ -,. ,

^ ^ ^ ^ ^ B • '". •, County and Golden Valley County and small portions of Heagher, • •'• " -•

'-J^^^^HF \ Musselshell, Sweet Grass, Park, Fergus, Yellowstone and - ;

fl^^Hl ' Ctillwater Counties. .. ! •••

•• ̂ • ^ ^ ^ B i ; The Musselshell River Valley was originally the hunting ; :-

- ̂ ^^^^W'. ..I...---..I- .:. -.%.. grounds of the Sioux and Crow Indian Tribes. This area was •

^^^H^B i explored by the Hayden Exposition in the 1850's, but it was not j '

V^H^H ''••'•' f- until the late '70's and early '80's that military posts were ;

*^^ ^ ^ ^ K •••'. " ' |- established in this area and permanent settlement begun. The :

1 • :; ••'•'



1
0,-: ~^^^^^^H c area's 'Jirst settlers consisted mainly of. goldminers in Wheatland

*^H^^H County and the baron cattlemen in Golden Valley County. The '

•' ^ ^ ^ ^ ^ H " cattlemen, mostly of English and Scottish descent, were the first ;

I^^^^^H ,.. • to develop irrigation of the bottom lands along the Musselshell i

^ ^ ^ ^ ^ B - River for the production of hay for winter feed for livestock.

d -fl^^^^B With the construction of railways in 1906 and 1908, settlers
^^HH . .̂  expanded into the area and by 1915 much of the better range land
fl^^^H| I was homesteaded and fenced. Dryland farming methods proved j
^^ ^ ^ ^ R "' 1 successful until the years 1918 to 1922 when a severe drought i ,.,.

^H^H / Vg^-.*^-- ̂  proj3uced^repeate •'<

; ^ ^ ^ ^ ^ H •'•',:"',' -• js^^ssi-":-7 irrigatioh?project«-were-star-tedr in thevbasanv^?--Howeverrr^dueS-to :L̂ ....-,. •. •.--. '
::\

.-""• fl^^^Hf v :f=sŝ "?t-:.-rr.—• the-natuxe^-of.:±he:.flowAof. the^s.tr-eamsu.in--ther-area^i^heM^r----^ \

^^BHH ; I construction of these works, was an extremely hazardous \

ii ' ̂ ^ ^ ^^^S • "̂  v. investment. In the Spring the streams would be swollen beyond : >lc

\,^B^^^V ' '" |; their banks, and. in the Summer or early Fall scarcely enough . ' \

^ ^ ^ H ^ B •'.• • fS^-^fe-^!^- watertwas-available-- to supp]^^;l;ivestock?needs'^muchr-liess^rfr" - ' i

H ^ ^ ^ ^ V \> .// jlîsi.?~v irrigation, needs.-'The"settler£|-realized-that in order••'.;to -have-.•»•*•— " |

^H^^^H ! II. permanent -irrigation^ farming -and-r a-dependable water;-supply:>}L they-—- i \,
• I^^H^^H '; :' must be able to capture and store the abundant Spring runoffv. '

. u; S^^^ZM •••••' " 1 Their efforts have ultimately led to the construction of the

/^DB^H . ;v DuRand, Martinsdale and Deadman's Basin reservoirs.

^HH . : ., L I The Musselshell River' Valley has a climate typical of the
^ ^ ^ ^ H L ^' -• • % . <

- i: ̂ ^ ^ ^ ^ H ~ ' v/ ' 5 semi-arid Great Plains Region, marked by abundant sunshine,, low • „ |

: '""'; B̂̂ B"'̂ '"'; ~""- ^ " relative-humidity^—modera-te-w-i-nds-,—1-ow—pr--ee-i-pi-fea-t-i-on-f-wide—daily—— •- j--̂ ,-_-,̂ =

. ̂ ^ ^ ^ ^ ^ B •'.?"'•'.' •'••••'.;" J;, and seasonal variations of temperature, and a relatively short ( j

^ ̂ ^ ^ ^ ^ H jw growing season. The average annual precipitation is about 13 j

- H^^^B v, % inches per year. •

' ' ^ ^ ^ ^ B , • - ' Page 2 ''" :< • ' ; ; ;, >
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(Hi t

H H 1 •••/ ' ; v '

JU^M . .( : I ' Th£ ° P p e r. M u s s e l s h e H Valley area comprises the alluvial '

'jHH| /", : f landS Of the Musselshe11 Valley and adjacent irrigable uplands \

W ^ H ; " / .; • and ̂ avolly benches. The better bottomland soils generally have I

fi^H " ,'". I a u n i f o™ Profile of silt loam or fine sandy loam to a depth of „ :

j j ^ ^ H / ,• ' 24 t0 48 inches' Drainage is good to excessive, except in so4 [ !i

-^^H / ; \ °f thS S ° i l S °n the botto^ands that have a high ground-wate/ 7

^ ^ H iH"r\T'" I'" leVel and ln ° t h e r S ° n c o l i u vial slopes that receive seepage/ |t •• ,
; j^^B 7 / ' WatSr f r ° m hi9her leVels- T h 0 U 9 h some of the soils are somlwhat \
^ ^ H I -"'f I deficient in organic matter, nearly all have some available' plant I

, H H I I" " F nutrients,in; their natural stiate. ̂ However,sunder "irrigaticjn ; a n d ^ ^ • - •

^ ^ ^ B |; 4•"• I I Under d r y l a n d farming methods, the adapted crops are || \

• ^ ^ H "1̂~: ̂ T ~"J ", restricted -chiefly to hardy, early maturing "small grains alid " " ~'~\

fl^H -\ -...'.;' •;.' ••• 'jl- j •• native hay. where an adequate supply .of irrigation water jl . .. V ,,\

J^^H ;' !"| a V a i l a b l e ;^ h Q w e v e r'^^ f l r i e ty i :^-garden^rops^ ]
^ ^ ^ ^ B . |i I j !:} hay ;canvbe: grown^on most^of the .soils.- ;• n. . 1 I

^ ^ ^ ^ H •' //•• \, la 7 T h e princiPal-stream-in both Wheatl-and-Gounty-and--Golden-^,. 1 "

T ^ ^ H I.. 'II' || Valley C ° U n t y frOm Which water for irrigation is diverted ill the •'., [ ' ?

^ ^ H |; .. • i "'" Musselshell River, which drains an area of approximately 9,000 ' |

^ ^ H I •; ' , J Square railes- This river is a stream of intermittent flow - it ,J • °
/^^^H I #5 haS a high r u n°ff in the Spring and a shortage of water after ' •
^ ^ • H \ .. ':: - f t - July. . - '̂ >• - : '. - ;

"VJ^^K ..̂ JILLIL. 11 The Northland South Forks of the Kusselshell River,, which JJ^JLL

< flHH ,; "1 «|\| unite near Martinsdale, have their origin -in (a) North Fork, - 1 ?

^ ^ H ,.' i %M • Little Belt and CaStle Mountains, and (b) South Pork, ..Castle and- j. \

^ ^ B v " \f^ Crazy Mountains. The Crazy Mountains bound the watershed on the !

^ ^ ^ ^ ^ | ' .'.', ' \: ' • P a 9 e 3 ' !



T "
^^H^^B ! • south, the Castle Mountains on the west, and, the Little Belts and

^-^j^^^^^H r the Big Snowy Mountains on the north. These mountains are all

^ ^ ^ ^ ^ H high in elevation (6,000 to 10,000 feet), for the greater part

. - , ̂ ^ ^ ^ ^ H •' are well timbered, arid during average years of precipitation are

•^^^^^B ;, good watersheds.

•^^^^^v Numerous small streams enter the main river below the Forks. |i

....'_ _ H^^^^B. ....... ',„_ „.. .. i . The main tributaries between Martinsdale and Shawmut are: Little ;

^ ^ ^ | ^ H \ E1^' B*9 E1^ and Lebo Creeks and American Fork entering the river " ;

^^^^^^| •• i . : from the south, and Daisy Dean, Haymaker, Hopley and Antelope *'

^ J ^ ^ ^ H '• Creeks: entering, from: the norths': Below: this point the. priricipalj.iJ_.. •

^^^^^^| j tributaries:axei'.' Fish. Creek," whic"hj rises; in the Cayuse"Hills:"?~ • --

., ^ ^ ^ ^ ^ ^ H • j easti of the-" Crazy.. Mountains"'and" flows northeast: .to rjoin'i the:.~."- jj

. J^^^^^m I Musselshell River near Ryegate; Careless, Cameron and Pole '
•^^^m I ' • . • * • •. •'

^ ^ ^ ^ ^ H - - - 1 ••-'- -Creeks, which, rise in the Big- Snowy Mountains and flows southeast -\ ——

^^H^^H :. . fi to join the. Musselshell River -near Ryegate-a-nd.--iloundup^:.y -|

^^B^^V T" ? respectively ;i Willow' Creek^. which' also"1 rises, dn the. Big~ SnoWy-^v [.

^^f^^^H range -and-€lows'.'ieast'and'nbrthri:o its: confliaence-with; "the"̂ ;-

^^^^^m :'; Musselshell;'- Flat-willow"Creek- which," with its two- large j

' . 4 ^ ^ ^ ^ B "' [ ' ' '-• ' .

; . ̂ ^ ^ ^ ^ H a •• tributaries Box Elder and McDonald Creeks, rises on the I "

j^^^^^^l ? \. northeastern slopes of the Big Showy Mountains and flows east to ],\

o ^^^H^|: .;. ; join Box Elder Creek, which flows east to join the Musselshell ; ;.

;; /^^^•^l " \,, I . River. . ., ^ ;

^^^^^M . '-1, There were 5,629 claims of existing rights filed in the . j

. ̂ ^^^^H / l" , Musselshell River Above Roundup Basin for irrigation, stockwater, 1
_L-J>^^^^»-_J—ji (-L :.A .. . .". ...-. - ,, __̂_____ : .. _,_„.__ : - u .• L,-,.^^
v> ^^^^^•~ '-'- -1 domestic and other uses. The boundaries of this ,. |I i - - - r i



r ~
~ ^ ^ ^ ^ H H ...-••:. 3. Water Right Owner • - .

jH|^^Hfl r Generally, the Court issues a water right to the ;

I H ^ D i, appropriator, who is usually the claimant. If there is evidence \

^I^^^H ;
: that a change of ownership has occurred, the Court issues the j

fl^Hfl^R ' right in the name of the new owner. If a change has occurred and <

«-^^^^^H .:....-::.-:.. '!': the Court was not informed, the correct name can be added at a ;

^^^I^Bi: later date. " '- _• .—

^^^H|^F ' /. A water right transfer certificate is "constructive notice of ]

; ^ ^ ^ ^ ^ H • •* ^he content thereof" and failure to file a transfer does not {'
v •••• w^^^M i ' r -

fl^^^^H y • ',- af feat.; the ^actual'transfer-of water.:-. .85-2-423 -et. . seq->.MCA;-'̂ wheri:--vrP • ?
- - - - - H ^ H «' . , | • ,: ' . • ][ i • .

^ ^ ^ H ^ H • ' a transfexi"icertj=f.icate-cis.- received ,by; the••Wate-&-;-G-o.urits^aft&r-fi-a^ *> •=• i; B I B -''";-: i ' . ' - i
^ ^ ^ ^ ^ ^ B , - ; Prel'iintnary.-Decree-has •been-issued/'ithe-origina_l:.ow'ner.s:diame;"a-si;-r^ -: j

•' '^^^^^H ' « retained. A remark is added listing the new owner's name as j •

^ I ^ ^ ^ H •' j "I provided by the transfer certificate. ! -•-••
^ H ^ ^ ^ B . "•.•-•••- - f Some water rights are claimed by more than one person on

'' ̂ ^ ^ B ' ' ;. • . 'i: " "' ' :

si^^^^^H ; •-•f:i c j- , separate-̂ laim-forms.-e:-wheâ othr;.clajjnarits~uinsis.tiojrô ^ !
: ^^^^^^L ..,- . | j each^is decreedrthe^right.rbutia reinark--i-s- added-to each-decree r*~ |

• '' # ^ N ^ ^ H ' ; v. ;- "••:-" \ , - noting the conflict. •. J••"
-^^^^H ^ ̂ '.',,/ I . '':; . 4. Pre-1973 Water Rights ' | .

-••••.••"• v- • ^ ^ B '">' ,-'-' ^ -. 4 ^ ', " ' '~' ' , . ' i "
; ^ ̂  ^ ^ ^ ^ ^ B " ' ; ,: ?. li The general adjudication of water rights is to cover rights J ,,!
/...•''."*, f^^^^B " "'" "'" : !' • e x i s t i - n g - c b e f o r e 1973. . ' •"' •• '-•-'" !'•••'

• • • ^ ^ ^ ^ H ' "j• ... >, j I1 Ah existing water right includes those rights which would be > ..
—— - ^ - ^ • ^ ^ ^ ^ • ^ ^ ^ ^ - ^ - ^ - : ^ : ^ ^ - - - _ j - — - _ - . - _ - ^ i__ protected under the law as it existed prior to July 1, 1973, . i. ' "i
:t:::r™ :"" ~T
• .-: - i

— f a ^ ^ i ^ i ^ — ^ — • -i— - - . +. ̂  . . . ! y- ...



^ ^ • | .. 5. Specifics of Procedure ^^

^•B ; The Court outlined and supervised the procedure of processing ^

^HH ; the claims to existing rights. A claim is examined for

HI . • incomplete or inaccurate information. It is then reviewed for

HI . actual and beneficial use. The Court ordered the Department of

^HH ,. . Natural Resources and Conservation to assist in the processing of

^ ^ H ' . ^ H - ---•t-J™.--. -~- ,-•• - t h e c l a i m s . . , .. . . . ..............,..:•.._

^ K | " '• T h e e x t e n t o f e a c h individual w a t e r r i 9 h t c l a i m i s f u r t h e r \

H I , \ defined by these Findings of Fact and Conclusions of Law. Where ;

^ • H : I ^ a claimant, .filed: two or more, water-rights -on the sam«?c-la-im*,form-> ,̂ \

^ H H '•'•"". :.':' ' ! each-r-ight was- separated and-assigned-an individuai-waterr.xightrn-A- j

H|B : numbers: If thê  claim :did not-include alii the:.information,^- - ~\

D l \ required by 85-2-224 MCA and the information was not available, j ,

^H.^B_J:_ll!_4'_l_'_4 - -the right was decreed within the limits of the information ;

^^HHV| ' ; submitted. i
^ H ^ l Therspecif ics; of each-individual claims is defined- by-an v̂. -.j ^

^•S . '• \ abstract-of the.water^ightv:v.Eachc.individual^abstract^of the>^ S

^ ^ | ^ | ' i claimed;.!ight includes--(where possible) :-.-"••< (

H I •:.•• j • (a) The name' and post offfoe address of the owner of the

^ H ^ H " '" • i Cb) The amount of water, rate and volume included in the :
^^• ;^B - :- right; i
^ • ' ^ H -;- ' (c) The date of priority of the right; !
H | ^ f l "• v I (d) The purpose for which the water included an the right .. ..

^H^l / . i (e) The place of use and a description of the land, if any • \. • "-
^ H ^ H ". '. • i to which the right is appurtenant; , ;
^ ^ H ^ B „'"•,, .,. ' (f) The source of water included in the r i g h t ; \
^ ^ H ^ H . './o i in) The place and means of diversion; . \
^W'^K-^—-—^^--- ----- -^ - - (h) Thp inclusive-dates, during, which the water is used each • ;^__

I^H^I ••.... , (i) A'hy other information nece-ssary to fully define the \
^ H [ ^ B : • "•"•',. |. nature and extent of the right. f N -

^^H^H : < Page 6 _

I B ; ! '' ;' , ,- ^ ' ^ ^ : . ^ '• - ^ - /'
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^ ^ ^ ^ ^ B 6. Multiple Uses of a Water Right :

fl^^^^H : Usually, a water right is decreed and the uses of the right

H^^^^B • a r e noted. In this general adjudication, the claimants filed

^^^^^^t .:. separate claims for each use of the water right. Special claim

^^^^^^H i forms were used for irrigation, stockwatering, domestic use and

J^^^^^H a catch-all form for all other uses. As a result of this unique

~^^^^^^B filing, each use of a water right will be decreed separately.

^^^^^Bt Therefore, a water right might be represented by two or more .

^^^^^H ' decreed uses. •

^^^^^H .,. •; .-••• A remark .aiotate&on .-of the ..multiple.. use..of. a^i^ater-..right— . j

j^^^^^H ; ' appears-in the following instances: •--••, >

• ^ ^ ^ ^ H I 1. • Whenever-an irrigation and an- mother Use".-are-for .the •-•- { N

^^^^^K same water right. \

• I^^^^^M ..•-•• t • 2. Whenever a water right has two or more "Other Uses." :

^H^^^K, ' ' S I n a H cases where any multiple use of a right occurs, th./ |

j^^^^^^l , , ; comblnedif low-rate and volume-cannot"exceed-the-original'T—.^-• i

^ ^ ^ ^ ^ H ' appropriation. --The--use-of the--right .for several purposes does i

J L ^ ^ ^ ^ ^ H ? n o t "increase -the .extent of the-right, rrather :it decrees--the:-.- ••=• |

^^^H^H 7 ,' right to alternate and interchange the use (purpose) of the

I^^^^H : water in accord with historic practices.

, • . ; • ,. «—. •
1 ^ H ^ ^ ^ H : Although some sources of surface water in the Musselshell ;
~*-^^^^^^B • River Above Roundup Basin were claimed under several names, the j

^=^.-^^^^^^B- ;:——•-•-——^,JS — source—is-gene ra-liy-designated^ in"the^Decree"by^thernaine^listed -'—- —

v j^^^^^H ' • *-n t^ie United States Geological Survey. If the source has not j
.̂ ^̂ HK • '• ..]• been designated by the U.S.G.S., the source name of most common \

^ H ^ ^ H ' , ' Paye 7 •
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fl^^HH - recognition in the locality has been used.

~~^M^^^^A • : • Commonly recognized reservoir and lake names will appear as

<^^^^^H • source names. Those lakes and reservoirs that have no commonly

^^^^^^B recognized name are generally decreed under the name of the

^^^••1 ••. outflowing stream. The source name index of the Temporary .;

^H^f^B ;. Preliminary Decree cross-indexes any such source names for easy

-H^^^^B \ access. :
^^I^HL ' '•• When more than one source is claimed for a water right, the ;

^ ^ ^ ^ ^ H ; Court determines the major source and lists that source in the

'^^^^^H , ; Decree-.-..!. If more- than one-source: is determined-to be major,-, a, ,- «- \

j^^^l^H ' I separate;-claim is made for -the: claimant.:-.-

• ! , ..„.. i
j^^^^^H { The priority date claimed is recognized as prima facie and !

^ ^ ^ ^ ^ H ' • so decreed except where it is incomplete; or it would result in

^ ^ ^ ^ ^ H - a clearly-:erroneous interpretation ̂ of =the..-law-;---or the: claim1 s.;-

'^|H|^H ! supporting documentation-contradicts the-claimed priority date.

^ ^ ^ ^ ^ H I Priority dates were decreed.-in accord .with the following:;.•.-_.

^ ^ ^ ^ ^ H i Where a claimed priority date included only a year, or a

j^^^^^^B .: ;.;• i year and a month, the last day of the year and the last day of i

'^H^^^H : tne irionth are decreed as the priority date. < i

.,•••' / ^ ^ ^ ^ ^ H ' ' ., i Priority dates for groundwater rights after 1961 are " \

wK^^^Kk • reviewed for compliance with the Groundwater Act. Priority
• B ^ ^ K ' ' ' ' ̂  ' i !

1 . V ^ ^ ^ ^ B ( • i dates are not changed if it appeared that the wrong form had •.
-^^^^^H I • If a claim to groundwater after 1961 is based on use, the 1
H H H -" " - ' t
V ^ ^ ^ ^ H | priority date is decreed as the date of filing the claim to the ' ,

,, : ^ ^ ^ ^ | "••••'"'":"' " i - P c V 3 e 8 - = ""
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< d ~ ~ ^ ] ^ ^ ^ ^ ^ ^ | ;: existing right.

fSS^H ': 9. Irrigation
H^I^^B Irrigation is a beneficial use of water.

^^^^^Ht Flow Rates. In this general adjudication under Chapter 697/

J^^^^^H Session Laws 1979, flow rates are decreed in gallons per minute

^^^H^^B ; (gpm) or in cubic feet per second (cfs) instead of the :.

I^^^^^B traditional miner's inches. Eleven gpm is equivalent to one •

^ ^ ^ ^ ^ H ; miner's inch; forty miner's inches is equivalent to one cubic ,

J^H^HH : footcper~second7T,c;.

^H^^H , /, ! THEiFLOWlT-RATES OF -ALL- PREVIOUSLY -DECREED. WATER: RIGHTS ARE^tu-

<^^^^V '-• UNCHANGED: AND- ISSUED IN ACCORD WITH, THE, FLOW. RATE DECREED. IN THE::1;---. I

^ ^ ^ ^ H ;.,.-.. • ORIGINAL ADJUDICATION. \

^̂ ^̂ H "' "] ('• ' WHEN DIFFERENT CLAIMANTS CLAIMED WATER RIGHTS BASED ON [ __ _

^ ^ ^ ^ ^ H J DECREES AND THE TOTAL FLOW RATE CLAIMED BETWEEN THE CLAIMANTS ;

^^ ^ ^ ^ ^ B ! EXCEEDED^^THETAMOIINT ON THE^DOCUMEN^r^A. REMARK-iS ENTERED^QN^EACBP^--. !

^ ^ ^ ^ H ^ i: DECREE...NOTING: THOSE rDECREED--USES-OF -THE--EARLIER DECREED. RIGHTr-n. \

^^^^^^H v Flow rates based on a "filed notice of appropriation" or • :

" j^^^B^H % "use" right shall not exceed a reasonable application rate. A ' , .-

^ ^ ^ ^ ^ H ): reasonable application rate for flood, sprinkling and pump i

/^H^^fl ? systems which is in keeping with the general requirement of most i

, ^^^^BH : '• users in the Basin shall not exceed 17 apm per acre (1.5 miner's ! -

•, flHRi i. ' . " " ' l • ..
•^^BM( i- inches). The Court has decreed all claimed flow rates of 17 gpm

___,^^^^^B^^::j__;_;;i___i__i per acre or less on such systems. HOWEVER, IF THE SUBMITTED ;

, ^ ^ ^ ^ H •' •'"•• . I DOCUMENTATION CLEARLY DOCUMENTS A LARGER CLAIMED FLOW RATE, IT ! "~
^B^^B '•••"" ^ WAS SO DECREED. ;
j^HH^H : [ Water spreading, subirrigation and natural overflow and i
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«^^^^H ; generally have a constant or consistent flow rate. The extent

^^^•^H '.. of the right is limited by the decreed volume. While the water

.^^H^^B rights for subirrigation and natural overflow are decreed, the

^ ^ ^ ^ ^ H ' owner of the right does not have a right to demand continued

°*^^^^^H right of the water by these means of diversion.

^H^^^H " f Volume.' Volume is decreed in acre-feet benefically used in :

^^^^Hl one year. An acre-foot of water will cover one acre to a depth

^^^^^H '* of one foot. Net crop consumption requirements are considered

^H^^H . ^to be ther total" amount of irrigation- waterr a"crop~wil-l-irse

^^^^^^| •• '' duringran average, growing-season-.r-Water. usage: is dependent—on-v:; ':

. ^^^^^M the^bve-rali-^efficiency-..of the--I-rrigatiom-system-^-General™?^-•.•,••: //

^^^^^H r -' maximum requirements of differing systems are outlined in the (l|

^ ^ ^ ^ H "' I following table: ,.:..;...|̂/_..:
^^^^^H, r , ; Sprinkler & Water Spreading ;
^ ^ ^ ^ ^ H \ ' s I, Puinped_ Diver- . Systems, Sub- I

i ^ ^ ^ H ^ H -.-.-•' i Flood. Systems T.-- sion Systems-- irrigation-and • ;< ! ^ ^ ^ ^ ^ H Climat-icf,--(diversion̂ -ditch)̂ ri:S Volumes^?^^ Naturals Over f<Lov?:- v I
^HH Area - Volumes (AF'/At--- (AF/At"-'-- Volumes- -(AF/Â ) ̂  = !
^ ^ V « i I - 11..4:--..": 4.5",.- 2.3:..: • si
^^^•^B II .. . 10.2 . 4.0 ... 2.01.: S
^ ^ ^ ^ B . Ill 9.2 3.8 1.9 :
^ ^ ^ H i IV 8.5 3.4 1.7
J^^^H :̂ V 7.2 2.9 1.4
^^^^^H : Volumes are measured at the point of diversion ,

, ' ^^^^^B v Period of Use. Because the period of use can vary widely ,
^^^^^^•' ' ' !

^^^^^H • for each individual user, the period of use is accepted as ! . . _

>^^^^^^W l claimed unless the claimed period of use contradicts a ;

^^^^^^B 7" i r~ Trpreviously decreed~or documented period—of- use.- , -J-

^•^^^H | If a period of use was not designated by the claimant, a ;

.^^^^^H ! - period of use for irrigation claims was assigned in accord with !

^^H^^^B i. a reasonable irrigation season for the climatic area. Those
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fl^^^^B seasons are as follows:
J^^|B Climatic Area Period of Use

•c~'^^^^m I 3-15 to 11-15
^•^^H II 4-01 to 10-30
^̂ ĤR III 4-15 to 10-15
1 ^ ^ ^ ^ B IV 4-20 to 10-10
^^^HE, V 4-25 to 10-05

j^^HBH place of Use.

^•MH A. Verification of Place of Use. Irrigation rights are

j H f l ^ ^ H •---••---•• - decreed to a defined place of use. In delineating the place of - • •

^ ^ ^ ^ ^ w use, the claim is verified by the use of aerial photographs, »

.// ̂ ^ ^ ^ ^ H •! field investigation and-data-submitted by-the-Department-of -r-

^^H^^fl Natural Resources and Conservation and ithe claimant.--.-The "place* s-c£

^D^^^H : of use-for Irrigation is accepted :as claimed :.except.=whenlthe_:j:^.

I^H^^B " land d i d n o t a p p e a r - i-rrigat'ed~or: irrigable.---•-.<•:

•^^^^^^m ' The place of use is designated by legal land description and j

—'- ^ ^ ^ ^ ^ H -rN—,—- 7 can be further defined by reference to the maps and referenced \~~ ~

i^^^^^^K l aerial photographs included in the Court .records-. ~ ;

J^^^^^H \ B. ".-Supplemental.-:Water-.Rights, and .Place of Use. In many..= .. •;

jj^^^^^L . | cases,- several- water rights-with differing-priority dates or :•_- ,|

A « ^ ^ ^ H B different sources are combined to supplement the irrigation ;

^^^^^^1 ! requirements of all or part of the same acreage. Supplemental

^^^^^^H . i rights means the rights have overlapping places of use. The

^ ^ ^ ^ ^ H ' . rights can be combined to irrigate only.' overlapping parcels of

^^^^^^B ' ; the claimant's total acres. The combined volume of these rights ,

fl^^^^H ' \ shall not exceed the given acre-feet per year. Each right is j

~V<^^^^^^V " ; limited to the flow rate, volume and place of use. j

^ ^ ^ ^ ^ H . : Place and Means of Diversion. The place and means of j

^^^^HH ' ., j diversion are designated. The place of diversion is •;

.^^^^^^B ! specifically, designated by legal land description. _ .. . . '

H^^H v , ; Page ii • ;
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^^^^^^| ' Secondary points of diversion are noted when possible;

j^^^^^^m however, the claim and claimant's map in many cases will more

)^^^^^^B specifically define the point of diversion. !

^ ^ ^ ^ ^ B When a point of diversion is found on a source other than

^^^^^^H the one claimed, the other source points of diversion are

-^^^^^M decreed when that source is determined to be an incidental part

-^^^^^H : -. - 1 . of the original source. A remark will appear with the other . .; _

^^^^^^Bt source points of diversion that identifies the incidental {

^ ^ ^ ^ ^ H source.- If the other source is not considered incidental, a |

^ ^ ^ ^ ^ H . separate^clarra :is createdv:v:2.. ' . ••••' \

j^^^^H \ THIS INFORMATION IN-THIS::FINDING: .IS ONLY- A^GUIDELINE. :AND MS: •=•$ -. - ;

^ ^ ^ ^ H ,ij SO USED.•^•THEY .CAN AND WILL:" BE MODIFIED ;TÔ  SHOWvTHE^WATER^^i?^ ~- ! '

^^^^M I CLAIMANT'S OWN CIRCUMSTANCES. THIS CAN BE DONE ON CLAIMANT'S j

^^^^H•--•— '-:- - OBJECTIONS OR WATER COURT'S OWN MOTION. . _...\ _.._..

^ ^ ^ ^ ^ H h Soma-..irrigation- districts .used -their ̂Water-vr-ights- on. .•--; • " j

^ ^ ^ ^ ^ H ,, ; designated places of use and the right has "become-appurtenant to -• |
^̂^̂ Ĥ ̂  ': - '
^ ^ ^ ^ ^ H ' ' the land. In those cases, the claim was verified and decreed in |

/̂  ̂ ^̂ ^̂ Ĥ , '-. .: accord with the criteria used for all other irrigation claims. i

' •. ^^^^^^B Where the irrigation district engaged in the sale of water ^

• . ̂ ^ ^ ^ ^ H ' or the place of use changed on a continuing basis, the claimed !
. ^ ^ ^ H - : • . „ ^ ' ' :' ' ' " \

^ ^ ^ ^ ^ H i: 7 • flow rate and volume were decreed as claimed without an attempt i
~+j^^^^^M ' t0 verify usage. ;

// ^^^^^^B ' The several rights on one claim form are identified as being :

, "j^B^^^H "- supplemental. Water rights from separate sources that water the ;

^^^^^^B : same land are identified as being supplemental.

^ ^ ^ ^ H • Page 12 :
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^J^^^^^M ' 11. Domestic Use ;

^ ^ ^ B • Flow Rate. The average flow rate from a groundwater source

^ ^ ^ H ), in the State of Montana is approximately 25 gallons per minute.

^ ^ ^ H I However, a flow rate of 40 gallons per minute is acceptable. As

^ ^ ^ H /, " a result, those domestic rights with a claimed flow rate of 40

^ ^ ^ H gallons per minute or less are so decreed. Where the claimed :

^ ^ ^ ^ H . flow rate and the accompanying documentation does not

^ ^ H " ; substantiate a flow rate, the right is decreed a flow rate of 25 !

^ ^ ^ B : gallons per minute. When a flow rate claimed had been

^ ^ ^ H V ' •;• \ p.reyiouslŷ decreed.,-the,JElow,̂ te-.-.is not-changed.-,.w, - ^

^ ^ ^ B ; .. ydltime.-v> A reasonable, volume of waters for̂  domestic, use: ds;^. :•

v^^^H ' | calculatedvat 1-O.J acre-feet per, households withf an additionat^5-^ \

j^^^^H ̂  j acre-f|oot for each quarter acre" of yard.' !

^ ^ ^ ^ H \ I Flow rates and volumes are measured at the point of \

^^^^^Hn ' ' . '. diversion. S

^I^^^H { i plane of Dse.:- Land,irrigated- a-s part^f the-domestdccuse-ds -* ;

^ ^ ^ V \ ] decreed-aspart-of the-place .of-use^-If a claiin.ior^omestic^^ j

^ ^ ^ B '--.\ ;
 usev included: irrigation separate- from the domestic use, the-: . : j

^ ^ ^ ^ H \ irrigated land was decreed separately. !

H^H '.••.' \ £exiQd_pJ_IlS£. The period of use claimed is the period of j

/^ H ^ ^ ^ H • use decreed. ' |
. ^^^^^^^B i • i •

^ ^ ^ ^ ^ H ' ' • i i '• ' .• 12. Stockwater „ ' ''

^J!^^^BU^=;-—-.—---=4—————-voinmerr-Stockwater-is-a ---hB^^ciB^^se^l^^t^x^^h^J^^^^^^^^^^^^

J^^^B V ; 1 of the right is based on a consumptive use of 30 gallons per day j v

•- ̂ ^ B \ per animal unit. An animal unit is described as a cow/calf pair j

. ^ ^ | B • L or equivalent. The number of animal units is in most instances j,

- . ̂ ^ ^ ^ H ' ' - ! . . Page 13 ' I '.
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-*( •_•________________/ ' L '

^ ^ B ' limited to the reasonable carrying capacity of the area j

, _ - ^ ^ H I historically serviced oy the water source. In those cases when \

• ^ ^ H 1 historically the source is utilized more intensively, for

^ ^ H \ instance in the case of a confined stockyard, the right ;

fl^H : increases based on the number of animal units. Finally, where ;

^ ^ ^ H \ the stockwater is impounded in a reservoir, a right to

- ^ ^ H . \. reasonable carryover for use in future years is acknowledged. .

""r ̂ ^ H "T ;'""'̂ '" \ £Iow_B^£. The flow rates for groundwater developments for j '

.: ^ ^ M \ stockwatering purposes were governed by the same principles on j

I^H | 1£. a6mesbic^groundwaternsou^es.,,Those,r.ightSdnvolvin^Stock^. |

^ ^ H -••" ." ' I drinking; directly, f ron,: instream, surf ace water- sources do nota^ • "|

• H H •'. j reflects specific flow rate -.The: :instream- flow-rate, shal̂ -be--c- j

^ ^ ^ B ' ' •••;. I reasonable and shall not exceed' the extent of the right as r j

-Jh ^j^^^^B ^-—J.'-- L historically utilized. ;

^^H -"'̂  I ,' £lac^fif_JlS£. Where stock drink directly from the surface j .

^ ^ ^ • f :^ j. Watert,source:f;-the..point,of -diversion: and.place,of use. seek.to ̂ ? . J |

^ l ^ ^ ^ H -•.'•?".' f show all-land: adjacent to the-source.- •

4^^^^H, I 13. Reservoirs and Storage of Water

^ ^ H i A storage right can exist for water that would otherwise go j

^ ^ H •>!; ! 1; to waste. This right is dependent upon the lack of interference

,/^^^^H ' with other rights. I

' IHH ''- The right to appropriate water by storage in a reservoir is t

^ ^ B "-'•v j a right separate from a water right. Actual beneficial use of |

^ ^ ^ = 1 ^ = ^ - -i ^_^oYrt_watrt_CTeateB-a-water-^gbtu--a*e_Conx^d.ect^ _____ 1__.__.

^ ^ ^ ^ B , ':i limits of that right. '' ( |,.

^ ^ ^ H ^ ; ; ! Page 14 . .• :;';
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^^^^^H - • •• 14. Other Uses

j^^^^HQ ;: In the Musselshell River Above Roundup Basin water claims

^fl^^^^a • f°r commercial, flood control, fish and wildlife, industrial, •

^^^^^^m municipal, mining, recreation, and wildlife were submitted. '

^ ^ ^ | ^ H : T^e Court finds that no individual nor Department filed any '

^.^I^^^H valid instream claims for fish, wildlife and recreational

'^^^^^JH : instream uses. •

^^H^ft ; "Murphv Rights.n Section 1 of Chapter 345 of the 1969 |

• ^ ^ ^ ^ B : Session Laws provided for the appropriation of water in j

^ ^ ^ ^ ^ | . •.£•••• designa-ted~s-tr earnest o -maintain.--fish and.:-.wildli-fe= habitat^..- Theii-5- •

j^^^^^H • ; Courts-sub;]ects-these•: r-ights; to all^prior existing, xightsr.r.-: . i

^ ^ | ^ ^ | . \ ' pursuant:-to 89-801 •RCI4--1947i
;-'7The.if low rate-and.-;v61um"e of -the sev &-•*.- •- !

J^^^^^V ' rights are subject to change should the Court determine the ;

ij^^^^^H :':\r I • waters are needed for a use determined to be more beneficial to I

^^^^^K | the public. " I

J^^^^^H •'-••' !i I FlowfRategv.^.^Fl'owl: rates, are;, decreed as .claimed -;nnlgss--fchg••-— I ;

• ^^^^^K l':- 1~ documentation: accompanying;, the: claim- supported. a_" different:—-. . - .|

A ^ ^ ^ ^ ^ H ! amountr--~The-Court, could not, however> determine "a flow-rate: for

\ ^ ^ ^ ^ ^ | I ' the minimal amount necessary to sustain fishing, wildlife, ,

V ^^^^^H , \ recreation and navigation. Flow rates for mining, power i

^ H ^ ^ ^ B . i generation and fish raceways are accepted when it is determined j

^^^^^^B , i; i that the amount claimed is less than the average annual stream . [

^ ^ ^ ^ ^ H : j flow. Rates in excess of the average annual stream flow are n}

^^^—yj^^^^^^M- •--• '-̂- .-I - : r.e.d_ujc.e.d._t.Q._that: .average-rate.-~- -:̂ __ •_._.-.———. ~——-|-.::" •-•

" ., ̂ ^^H^A • '•/- I Volumes. Volumes are decreed as claimed unless the I1

u-. '^^|^^B | documentation accompanying the claim support a different amount. J

' .^|^|^B '"'"•• » Commercial and industrial use are limited to a volume based . ;• ' "

^^^^^^M ' • :• i • P a g e 1 5 ,
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^•BM ' .. ..•• •

flB 'I' ̂  ' \

:•'..;.. " i
.^^^^HH V] on a twelve hour day unless documentation supports a higher ";

j^^^^^H . : volume based on an extended period of use. .

^ ^ ^ ^ ^ H ; Agricultural spraying was limited to a reasonable volume of

^̂ ^̂ Ĥ '' !: five acre-feet unless documentation supported a higher volume.

j^^^^^H I Incidental Use, Many purposes, especially fish, wildlife

'~^^H^^| :: 'I and recreation, are incidental to another beneficial use of

^ ^ ^ ^ ^ H : water. The extent of the water right for an incidental use is

^^^HP , | no more than the extent of the primary use of the water. ' ;

^ ^ ^ ^ ^ H ' I " Non-Consumptive Use. The Court recognizes that several uses s

^ ^ ^ ^ ^ H \ '" • ' !• do hofc:iconsume::.water:;r--i A remark: is added^to these uses- declaringi^:.^-- \

^ ^ ^ ^ ^ ^ H the"iuse:^to-i>e -non-consumpta-v-e-vi^~- | •m- ^— ^i
^ ^ ^ ^ ^ H l The standards used by the Water, Court to aid it in j

J^^^^^K 1 calculating -flow rate, volume- and other elements;of a water j

^I^^^^^H rightr-a-re-merelyr-yardsticks ̂to^serve; as"'. a"means.±o-what-should-Iv.: j

V ^ ^ ^ ^ H r " ' . °r shoul-d̂ inofctJoe." . . - ••-•••'•, '

t^^^^B ' I THEY A R E N 0 T ABS0L1JTE T THEY ARE NOT''̂  UNCHANGEABLE;'--THEY ARE -r:' . "|

' •'..,.;" , ^ ^ ^ ^ H ] SUBJECT TO MODIFICATION TO REFLECT AN INDIVIDUAL CLAIMANT^S . i?I ,/ ' ': \, :.;/

" ": ^ ^ ^ ^ H ;!;r ,; v I , WATER RIGHT IN ITS TRUE AND CORRECT SENSE. - • (' '' ' : . .,

::.:\\
0'- ^ ^ ^ ^ ^ H ''•'•-'[^ ..•'••• ;••• \ . . 1 6 . C l a i m e d Fede'ral R e s e r v e d W a t e r R i g h t s ,. ,., ' ••. ^•./:-r'i'7 ^ '.'':|.'V-."',"" :

^ ^ ^ ^ ^ H ••: •'••••.'. ,t ' The determination of waterwrights' in the Musselshell River ' M I ,,->;.

-^~-—±--^^B^^^- •-«--'-••-•-—=.•;•—• -• ̂,__: =._. 'A^ove~Rc:undup~Ba:si"n"~shair~be"":subj:ect^"to~"the'"c^
^ ^ ^ ^ ^ • ' ' - . T ':-.:•". •'''••' {'•• h " •' ' "•' '"' ••• , - • • ' • ; . •;•'•'••' "" y : ' : { i ^ / ' i . .

^ ^ ^ ^ ^ B -,•• f future compact negotiated by the Montana Reserved Water Rights ,i. ' . -.'.-
•; ^ ^ H •••}*•••,.^ " i . ' - •• •• .<•• •'•..:• . : : v . : ^ - : . . , . - • v - - - - r e : ^ ;

•'s ^ ^ ^ ^ ^ H "': v ' Compact Commission, and the United States of America which will , . ! , ̂  „ ':
H ^ ^ ^ ^ H ' • ' • • • ' • ; " • ' ^ : ' - . ' j •• - • • • ' . ""•""• • ; - •••" '','•• ! ' . ' • ' • ' • '' ' • j ' . . , ^ • - ' ; . ; • ;',iV--:

* ^ ^ ^ ^ ^ K •'°,•'•,.'•';. '•- I determine reserved water rights of the United States Forest , : L.; -A'''.;-

^ • | P L : ."..„.. '""'•.'. .;:;;;1



:: ̂^̂ K " !' ' Service. Should no compact be approved in accordance with Title

j^^^B ' \ 85 , part 2, Chapter 7, Montana Code Annotated (1983) or \

^ ^ ^ H " applicable law, this Preliminary Decree is subject to the

^ ^ H , : determination, in accordance with State procedure, of water _

j^^^B . ; rights claims of the United States of America on behalf of the :

"~^^HJL_ I United states Forest Service. The general adjudication of water . ;

^ ^ ^ H ' ', rights is to cover rights to the use of water which would be \

^ ^ ^ K :' I protected under the law as it existed prior to July 1, 1973, J

^ ^ ^ H i subject to the livestock and domestic uses exempted in 85-2-222

^ ^ ^ ^ H ' '; Montana1'£ode~ Annotated - (1983)r'.-:-' •

... '^^^^^H , • -••.;:.:••., 17. :"Terminated-iGl;aiin--̂ -s: r- i

l^k.^^^^B_._, . _J The Water, .Court., takes judicial notice °f water claims that ]

"••....^._|^^H..i."" •/•;.• ! have been terminated during this adjudication process. j

^^^^^B{ v^~- i Instances are: ' i
J^^^V - , \ !. -A claimrfiled ̂ ith^the Adjudication-Field. Off Iceland =r=: j

^ ^ ^ B • " • • • ; "•••-•• witbdrawn-,-and-::terminatea=J3yrthexclaiina-nt--because^o.& ^ f : : j

.... <^^^^H ' ! self-confessed errors arid filed anew. !

^ B j " ' ^ ' ' •'''••"* i 2. Claims filed and then withdrawn at claimant's request.

. . ^ i B B . . ; ; / ' •;: • . 5 1 3. Claims that appear in the abstracts of water rights as j .

^*^^^H^ ' j •• ; part of the Temporary Preliminary Decree because they were • 'I' ,

^T^^^W^-^^^i_; • assigned a "number" by the Helena, Montana office, arid later J;.f-

^^^^Kw' ;:.V I returned to the forwarding Field Office; and these claims haveV | .>

^'^^B^^;^- < another,from claimant/ These claims are "alphabetized" and [

^ • ; " , " B ^ B : t^'&^-y^l stored in the archives of W e Department of, Natural Resources

T^';:*" !^^^K*^':' *'*;.••• ,y ^ and Conservation by Field Offices. " , |

;;.^1^:.;J^^^H^^v^r-rv0io---!i • •. . Page 17 .. ; ' !

'•;••: • • ' ' j ^ ^ ^ ^ ^ ^ ^ M "'''• ' . ; • " ' • • • ' • • • • • • ' • ! . • i - ' v , . . p . . . . . > . - . ' . • : u . ' " ' • ' • « • .• • • ' : i ,

••'• ^ i - . v ' - ' l ^ ^ ^ ^ ^ ^ ^ H ^ •.•••• •• • : ; - ' ; , " ' ' " ' . ' ' - :• . • •'. ' '•• ;

•' • ; ' A ^ ^ ^ H ^ ^ H • : V i . ' . V ' . i t . ' . • . . • • . '"•' * ••"•'••: •' ' "••' • " : " " • - - . . • - ' ' ' •• i " . ' ' • • .. v ;

. ; v ; - " i j ^ ^ B ^ B ' • ' * • ' "•• " •' ••' ' ^ '•• w , ' • • • ' • •••" ' ^ .. '; ,



M ^ H ^ ^ ^ H ^ ; • •• • • •

S^^l ̂ ^^K : ' • : ' ' ' • '

HH.^^H ; The claims are printed in both decrees. The "0" prefix will.

J^HHH ' • !' tell the computer to print a statement saying, "The Court finds ^

HH^^B I no right for this claim, as it has been withdrawn at the request :

Bl^^B • of the claimant." ,

^ H ^ ^ ^ B : 4. Claims terminated by the Field Offices and the DNRC

j^ll^B • before an Order of this Court of April 22, 1982, ordering that ;

^H^^H \ these claims were not to be terminated but stamped .at the time |

^Hfe^^R--r4^^-:~-"--•••• of filing.and processed as all other claims, even though there i

|R^^H was a failure of payment of fees. All claims terminated because

HH^^B . ••! of lack--of payment will be considered specially by this Court at-...* j

^H^^H --• the.time: of Temporary Preliminary Decree.hearings. ̂-̂  ' ;

^H^^H ' 18* Supreme Court

H'^H-- — f' - —- ,- That -there is pending in the Supreme Court of the. State of

(j^H^^^H • • \ Montana>-7Case #83281," entitled: Department of State Lands --vs.— .„. ^

^H^^H r Walter -Fettibone^ and Others;- that- an opinion has not been -issued .. \

^^I^^^B 1 in that'.case.;-;. • . :

^H^^H \\ , 1 Based on the Fir/aings of Fact, the Water Master makes the • \

^ H ' ^ ^ H \\ 1 following: j -:
^ • . ^ H l 1 j ... CONCLUSIONS OF LAW ' *) ̂

^ H r | ^ ^ ^ B \\ ' : ' ' - -

^ | | ^ H [ j This Report meets the requirements for a Temporary ^-'^

H n j H B f ' * , i j Preliminary Decree as required by 85-2-231 MCA 1979. 5

wSBuaBSSk ! 1 - I

HOB ,,̂. >\ , • .';" ' l'

^^H^HH 4-;-"< " " v For each person who claims an existing water right in this- i

H9l:9fi«Bl '-••. r • ' , :

H ^ B ' I ^ ^ ^ ^ ^ E ' • ' '• • • • '

G S f ^ ^ H " ' • •" • •• ' • •' - ^



1 ~
,£_^&§j|^^M ; Basin, there is attached to this Temporary Preliminary Decree a

j^^^^^^B ; statement defining the nature and extent of his claimed right,

^ ^ ^ ^ ^ H i as found by the Water Court and as requested by 85-2-231 MCA and

^ ^ ^ ^ ^ H 85-2-234 MCA; these Conclusions make all these attached

j^^^^^B statements a part of this Report.•_ ; .-_„._:-_„.
^I^^HY ; court adjudication of water claims and requirements for hearing

^ ^ ^ ^ ^ H : and .decision have been fulfilled.
^ ^ ^ H ' '•• \" - >'' 4.4 \
^ ^ ^ ^ | H ,.'• ; The water adjudicated-in': this'-cause-ds a water ̂ use^th.c-is/--r \

^ ^ ^ ^ ^ H . ! °f a ;benef-iciaT use and.is the:;propexty-.iof" the-State-of- Montana£-..̂ -: -

^^^^^^H . and for the use of these named water claimants, subject to their

^ ^ ^ ^ ^ H ' appropriative rights as specified in this Report. 1 ._

•~ ! m̂ m_̂ __.-_ ..'
^^^^•Mr • ;. give, ̂ them.;the-force of law-, in this Report. • .

" \ ^ H ^ ^ H , I Should the reserved water rights claims of the United States I

"A ' flf^^^H '• °f America on behalf of the United States Forest Service be

': [ ̂^^^^^B • " determined by a compact: approved in accordance with Title 85, :

i-~, ^ f ^ ^ ^ H .\ •„' Part 2, Chapter 7, Montana Code Annotated (1983), or approved in :

^ ^ ^ ^ ^ H • ,. ' accordance with applicable law, objections to the Preliminary \ -

Vi|^^^^^^B } Decree may be made by the United States of America, the .., ;

'.-. H ^ ^ H • ' i _• : • - • ^ -
• ^ = - - ^ ^ ^ ^ ^ ^ ^ ; ~r — i — — —~Department~of—Katural"Resources and Conservation, a person named '

" H I •:-• i - "' : ^
^ ^ ^ ^ ^ H •:,•• ' • | in this Decree, or any other person for good cause shown.
-^^^^^B J Should no compact be approved, the claim of the United

^ ^ ^ ^ ^ H , , Page 19
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^ ^ ^ ^ ^ B ; States of America on behalf of the United States Forest Service

'C~~^H^|^H •; will be determined by this Court in accordance with State

^^^^BH procedure.

^ ^ ^ ^ ^ H No Final Decree will be issued on the Musselshell River •

^ ^ ^ ^ ^ H Above Roundup Basin until each person who has filed a claim of

^ ^ ^ ^ | B existing right and the United States of America on behalf of the <

^^^|^^| United States Forest Service has been notified of the \

----- ̂ ^ ^ ^ ^ B •—,—",-—••-• determination of all water right claims in the Basin, including ^

^^^^^fl the reserved water rights of the United States Forest Service,

^ ^ ^ ^ ^ H : and any proper objections to those determinations have been ]

^ ^ ^ ^ ^ ^ | ! heard. •,

J^^^^^m This Report is a Temporary Decree as authorized by 85-2-231 "

^ ^ ^ ^ H , MCA and will be finalized by the Water Court at the appropriate ?

•~ ~ ' ^ ^ ^ ^ ^ ^ | H ' ' • ~'T" *• " t i m e . • • • •• - .. . '_.-_. :

^^^B 1 8. |
*^^^^^H ;: ] All Decrees, both Preliminary and Final, shall be amended to j

^ ^ ^ ^ ^ V . ! • conform to the final decision in Case #83281, entitled • j

^ ^ ^ ^ ^ H | Department of State Lands vs. Walter Pettibone and Others. " ;

. l^^^^H '• j DATED this _/_H- day of rf** , 1985. !

^^^^M EDWARD S. 'STEINMETZ Ĵ i
^^^^^H . ! Water Master •
^ ^ ^ ^ B » i . P.O. Box 879 ;

"V^^^^^V ' Bozeman, HT 59715 ' ;

^ ^ m i Page 20 '
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I
j^^^^K ' LOWER MISSOURI DIVISION
,^KKt^M r; MUSSELSHELL RIVER ABOVE ROUNDUP BASIN (40A)

I^^^^^^H '.'"" T * * * * * * * * * * * * * * * * * * * * * * * ;
u.^^^^^B t IN THE MATTER OF THE ADJUDICATION OF THE )

'"'• | ̂ ^ ^ ^ H .: EXISTING RIGHTS TO THE USE OF ALL THE ) !
"• ' ̂ ^ ^ ^ H '<• WATER, BOTH SURFACE AND UNDERGROUND, )
r<~^^^^H i WITHIN THE MUSSELSKELL RIVER DRAINAGE AREA ) ;

"̂ H" *̂ ^̂ Ĥ ! ABOVE ROUNDUP, INCLUDING ALL TRIBUTARIES )
> I j ^ ^ ^ ^ B OF THE MUSSELSHELL RIVER ABOVE ROUNDUP ) \
1—/M^^^^^B • IN WHEATLAND, GOLDEN VALLEY, KEAGHER, )
N^J "~^^^^H •'., • FERGUS, HUSSELSHELL, SWEET GRASS, PARK, )
I " L - H ^ ^ ^ H ' ? YELLOWSTONE, AND STILLWATER COUNTIES, )
££-/£lJE^HH' •-'----•—--••-J t MONTANA. . . . ) . { _
— - ^ ^ ^ | H ' : MEMORANDUM '

^ ^ ^ ^ ^ H i Early in our State's history (March 12, 1885) we were :.

jviio* fl^l^^B i concerned about measurement of Montana water. \

••^—^I^^^B I 85-5:-302:-MCA:ri.whose genesis was a statute of 1905, is still,.;. '

i^^^^^K ' our guiding law. It states " . . . shall be required to have

J^^^^^^M : : suitable headgates at the point wherein a ditch taps a stream •

L^^^^^^H : * an(3 shall also, at some suitable place on the ditch and as near i

0 ^ ^ ^ ^ ^ ^ V '. ^ fche head thereof as practicable, place and inaintain a proper i

>^"^^^^^^^| | measuring box, weir or other appliance for the measurement of I . .

H ^ ^ ^ ^ | : | water, flowing in such ditch." j

^^^^^^•' '•.-.• • ' (•• \ Now, as we move into the present and future of water and its

\ j^^^^^^H ••••\ management, measurement of that water is most important.

^̂ Ĥ i DATED this [M. c3ay of Y_llA±3_, 1985.

V^x^£':^^^^H •••••••' ;; ; W t ^' L E S S L E Y ~ ^ - / |
/Cr^^H^B "-"• ••.:• ;' ' ':'\ ' C h i e f W a t e r J u d g e j
-J- ^^^^B j P.O. Box 879 i

V f ^ ^ ^ H > ' : Bozerne.n, HT 55715 S

I
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^ ^ ^ ^ K IN THE WATER COURTS OF THE STATE OF MONTANA ;
^ ^ ^ ^ H LOWER MISSOURI DIVISION \

<c~--^^^^H - MUSSELSHELL RIVER ABOVE ROUNDUP BASIN (40A) i
^ ^ ^ ^ ^ ^ H ' * * * * * * * * * * * * * * * * * * * * * * * * * * * i
I^^^^H IN THE MATTER OF THE ADJUDICATION OF THE )
W^^^M EXISTING RIGHTS TO THE USE OF ALL THE ) [
HH^B WATER, BOTH SURFACE AND UNDERGROUND, ) ;
^ ^ ^ ^ H •'• WITHIN THE MUSSELSHELL RIVER DRAINAGE AREA ) |
J^ ^ ^ ^ H ! ABOVE ROUNDUP, INCLUDING ALL TRIBUTARIES )
i^ ^ ^ ^ H OF THE HUSSELSHELL RIVER ABOVE ROUNDUP ) ;
fl^^Hl i IK WHEATLAND, GOLDEN VALLEY, MEAGHER, ) I
°~B|E^^H •• FERGUS, MUSSELSHELL, SWEET GRASS, PARK, ) ;

..... . -^^^^H •• YELLOWSTONE, AND STILLWATER COUNTIES, ) ;• ! = ! :
^ ^ ^ H l .. ! MEMORANDUM :

^^K^^^M The command of= the Legislature was to "expedite" and.. ... •

^^^^^^H , facilitate the adjudication-of the water rights of Montana. . i

'^^^^^B ; To assure a speedy, simple and effective program for

- j^^^^^^M i adjudication of Montana water, there was created a specific ii

^^^^^^^ i statewide program, operated by a newly created Water Courts ;

^^^ ^ ^ ^ 1 - system, all under the supervision of the Montana Supreme Court. I
4^^^HH : >
^^^^HH I The Act creating the adjudication program and its Water >

^ ^ ^ ^ ^ H i Courts became law May 11, 1979; immediately on June 8, 1979, the I

^^^I^H Supreme Court promulgated its 'rules and prescribed forms and set j

,.. ̂ ^ ^ ^ ^ H ' •! -. ; in motion a statewide filing of water right claims. ;

fl^^^^H , • ! Meanwhile, between May 11, 1979 and June 12, 1979, Water

/ ^ ^ ^ ^ ^ H '•• -, ! Judges were elected. Present Water Judges are Bernard W. i

I^^^^H Thomas, Robert M. Holter and Roy C. Rodeghiero. Early in June, . j

• ~v,^^^H^H ' • 1979, these Water Judges met and began supervising (under J

^^^^^^B ; Supreme Court direction) the preparing, filing and collecting of i

"^ ^ ^ ^ ^ H i more than 200,000 water claims in the State of Montana. These j4 ^ ^ H i ' ! -
^^^^^^B ' Judges met and elected Judge W. W. Lessley to act as a Chief i

1



r ~
'^^^^^H •: V?ater Judge to give direction and unity to their work. (In 1981

^^^•^^H a statute amending the original Adjudication Act was passed and •;

'^^^^^H ; Lessley was appointed Chief Water Judge by Chief Justice Kaswell

^ ^ ^ ^ ^ B ' - of the Supreme Court.) { •

W^E^^A On April 30, 1982r all water claims were in under the

^^^^^^B , direction of the Water Courts and clarification by field ;

^^^^^^M '•""""" T personnel began. '" i ~ ••

^^^^^•^ ' In early November, 1980, the first Water Master was j

^ ^ ^ ^ ^ ^ B • appointed and adjudication began in two large basins of the •

^ ^ ^ ^ ^ H ... i. Powder River. 10,302 water claims were adjudicated, 316 j

j^^^^^^B ,,. ' objections .were filed;-Kearings held on 146 "cases. ..A final • .. i

•^^^^^B ! decree on both basins was-filed April 14, "1983, and only one - ;

^^^^^K h appeal from all that adjudication has been filed in the Supreme

<^^^^^H , I; Court. „ -: -

^ ^ ^ ^ ^ H ' "jj Meanwhile in June, 1983, the Water Courts had the 200,000 I

^^^^^^M ..,.,-. • claims computerized and in a single master computer located in I

^•^•^•^1 / ; Helena. The Courts are now supervising the final verification j

.^^^^^H <' ' of all claims for the final computer run for all preliminary

^ ^ ^ ^ ^ H ; I . decrees. :

H ^ ^ ^ ^ B ; : The organization ar.d staff of the Vfater Courts has grown.

^^^^^^H : As directed by the Legislature, it has three Water Judges, a ;

^^^••H | Chief Water Judge, five Water I*5asters anc. foui: office employees j

^^•^^^H : •• i skilled in office skills, word processing, docket-base computer j
— --JjytiB^^^^^m- -ill...-'....'. : i work and in Water Courts procedures and forms. :

^^^^^•L • . \ The Water Courts have established their own Rules of Court, !
-. j^^^^H i specialized forms for objections, pre-pre trial and pre-trial I

^ ^ ^ ^ H • Page 2 •
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I : •
j^^^^^^l '.• *• heard promptly and accurate recording machines prepare Court

j^^^^^H < records and transcripts of all hearings.

fl^^^^H As of now, final decrees have been issued in three Basins.

j^^^^^^B The Water Courts in 1985 will adjudicate at least sixteen '

t-^^^^^H £ Basins; there is a real possibility to adjudicate 20 Basins. ...;

^ ^ ^ ^ ^ H '"•'' :. Specifically, 50,357 individual v?ater claims have been \

^^^^^^V : clarified, verified and adjudicated by preliminary decrees as of j

I^^^^^H f January, 1585, with final decrees ahead. j

^^^^^^| | This comprehensive Water Court program has been challenged ?

^ ^ ^ ^ ^ H \ in Federal Courts. ..The words of the District Federal Judgeswho j

^ ^ ^ ^ ^ H . » .. first heard the challenge are significant.- The "key phrase • of. .: !

__._:...3̂ ^̂ ^̂ B̂..j z .'.. L the evaluation of Montana's program by Chief District Judge : _.

^^^^^^H , ' Battin and District Judge Eatfield is: "It is clear that the |

^^^^^^K J i' adjudication contemplated by the Bill is both comprehensive and |

. ^|^^^^^H i efficient." Federal Judges Battin and Hatfield spell out the j

^^^^^^Hr ' { specifics of the working of the Montana Water Courts in this

j^^^^^^H . \ clear and practical language: . j
^^^^^H , v 1 "By enactment of the last legislature of the
^^^^^^H . I State of Montana, Senate Bill 76, as yet uncodi-
^^^^^^B . I fied, has provided the vehicle for adjudicating j
,^^^^^H , i claims of existing water rights in Montana. The i

... /^^^^^H . i provisions of that Bill bear heavily upon this j
^ ^ ^ ^ ^ H I Court's decision to dismiss these cases on the !
^^^^^^m ; ,. basis of wise judicial administration. '
^ ^ ^ ^ ^ B , . j \ In essence the Bill provides for adjudication of

_^i ^^^H^HL__ L_1 . ?AA existing water rights in the State__of_ Mpjrtana_. _ _. . ..•-..I



I
j^H^H^^H ,, existing water rights under [this act]
J^^^^^^M ' is comitienced with the issuing of the

<^J^^^^^R I, order by the Montana Supreme Court to file ;
j^^^^^H : a statement of a claim of an existing water ;
J^^^^^H right as provided in [section 16] . :
*^^^^^H (2) T h e water judge for each division shall •
^ ^ ^ ^ ^ H > exercise jurisdiction over all matters con-
ll^^^^H '.. cerning the determination and interpretation
fifl^^^H ' of existing water rights within his division.
fl^^^^H (4) All matters concerning the determination <
^^^^^^B . and interpretation of existing water rights

• '"^^^^^H -•.•--•- : - » shall be brought before or immediately trans- '
-^^^^^^1 , ferred to the water judge in the proper water
^I^^^H. ' • division unless witnesses have been sworn and
^^^^^H, ; ' testimony has been taken by a district court
^^^^^^V ; prior to the date of the Montana Supreme ;
^^^^^H v Court order as provided in [section 16].
^^^^^H t'̂  _„ ; Section .16 of the Bill provides that: ;:
^ ^ ^ ^ ^ O ' • (1) The Montana Supreme .Court shall within 10. . I
jfl^^^^H . I days" of the filing of the petition -by- the attorney • '<
^ ^ ^ ^ ^ ^ H - '• general issue an order to file" a statement of a •.
^^^^^^K V •;. claim of an existing water right in substantially I
^^|^^^H ' - , the following form: ,, '

~^^^^H ~^~~'— ~":•"••"i "WATER RIGHTS ORDER [""

^ ^ ^ ^ H I FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL ;
^ ^ ^ ^ H I RESULT IN A CONCLUSIVE PRESUMPTION THAT THE WATER
^^^^Bj I RIGHT OR CLAIMED WATER RIGHT HAS BEEN ABANDONED. •
^^^^^^H ,,. | . . . This order is notice of commencement of I
4^^^^^H : procedures for the general adjudication of I
•-^^^^^^M r "existing rights to the use of water and of the j
^^^^^^B '•'.. r; requirement to file a claim for certain existing I

" . ^^^^^^K \ " .rights to the use of water. Every person, ,
I^^^^^^B f including but not limited to an individual, ••
^ ^ ^ ^ ^ H ; partnership, association, public or private i
A ^ ^ l ^ ^ l . ; corporation, city or other municipality, county,

' ; j^^^^^^l \ state agency of the State of Montana, and federal
^^^^^^B . agency of the United States of America on its own j
^ ^ ^ ^ ^ H ( behalf or as trustee for any Indian or Indian :
J^^^^^M " \ tribe, asserting a claim to an existing right to | "

, /^^^^^^^ • the use of water arising prior to July 1, 1S73, is |
^ ^ ^ ^ ^ B I ordered to file a statement of claim to that right ' , .,. „
^ ^ ^ ^ ^ H with the department no later than June 30, 1983. . !

_ _ ^ ^ B • - • j • • " _ _ _ . . • _ _ _ _ ^ — ^-—--i
— _ _ ^ ^ ^ ^ ^ ^ _ . r .. , ._ ...... - . ; .

' ^ • ^ ^ ^ H , -v ' [3] The above-cited sections reflect both the .;.... i
^^^^ ^ ^ 1 •-••• i j policy and the essential mechanism for .._..- ' j
^ ^ ^ ^ ^ ^ v <j adjudication of state water rights. Adjudication - i . ,
" ^ ^ ^ H , j by adversary proceeding initiateu by one claimant |
^ ^ ^ ^ ^ H j against all others in his drainage has been for- " i



^ ^ ^ H . i • k n in favor of blanket adjudication of lOl ., .
M^B Ti claims, including federal and federal trust ;

•^^^H claims in a systematic manner. The procedure ! •.;
^ ^ H : outlined \n the Bill is that of: . (1) f i H ^ f * " ' :V

' ^ ^ H i; order by the .supresa Court "quiring the filing by
^ ^ ^ B \ all claimants of statements of each claim; (2) ;
^^^M l upon filing of all claims, submission of the

, • • • , claims to the water judge in the division or
I ', ̂ ^H - *• district in which the claimed water is oiverteo; !; ; /
' ̂ ^ H : (3) through utilization §of special masters, the , ;
W^^m rendering, by the water ̂ uoge, on the bos uhe
^ ^ ^ H ... .__. .; . filed claims, of a preliminary oecree of water _ -. ;.
" ^ ^ ^ ^ H i ' riqht; (4) after passage of time without ; ;;
^ ^ ^ B objection to the preliminary decree, entry of a
^ ^ B ! ?inal decree of w?ter right which i^.bindl"5,^°" ' -
^^^•L ' all parties- (5) if objection is timely taken by ,
^ ^ ^ V . : the claimant to the preliminary decree, judicial ?

•^H determination of the right, but .without the . • ,;
^ ^ ^ H I necessity of joining all users in the claimant s , . :.

|^^^^H . | drainage. :

j^^^^H , [ And the Cour t- concludes :.:•-. :

•^^H ' 1-. AS the oeneral adjudication has ;been - initiated |
^ ^ ^ H i by recent order of the Montana Supreme Court, it ;

--l^^M:—2T— --i - wJuld seem that the greater wisdom lies in L-.!_.. ;•...
l ^ ^ ^ H , \ following Colorado. River., and on the basis OJ. wise . ,
^•H ..••,. I judicial administration, deferring to the j
^•^H , \ comprehensive state proceedings. The leaeral ;
i^H •-• I" proceedings are all in their infancy; service of • ,
^•K 'W' " j process has been but recently completed. The ,
^ ^ ^ H ':•..>.„ Itate adjudication is thorough, as opposed to the r

f^^M " \ piecSmeal proceedings initiated by the Government. , • .
•I^H / . I There is no jurisdictional question preliminarily ,
^ • ^ • ' ,• f attending the state adjudication; all such ;
• • • I queltionl have been eliminated by the HcCarran
« • SendmeSt. The state forum will likely be more ;
^ ^ ^ B .. | convenient, geographically, than the feoeral i ; ,

.• '^^^^^^H ;;i : n forum. : '.
^ ^ H ;" | The original hearing before the 9th Circuit carried the j ...

...-• ^ ^ H ! minority opinion of Circuit Judge Kerrill. His statements are | .
I^HB '••«;;'.: :4 significant as bearing on the need a'hd practicality of the j

_ ^ ^ _ ^ ^ ^ ^ 1 _ _ ^ ^ ^ _ J ^ _ 4 - Kon-tana.-Wa±.ej__CPurts_o_p^rat.ionr._;;.._ : L ^ ^
..'•• y < ^ ^ ^ H I" I agree with the district court. Water •>

•^H " . !
{ adjudication is essentially a local concern, and ,

^•H I in every western state water .scarcity poses a
, ^ ^ H Li "' I problem not just to Indians but to, everyone. In |

: ^^^^^^|" ' Page 5.
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î̂̂̂̂̂
B . s accorded room for an effort to solve its water • •• •

^^^^^^B ' | scarcity problem in the manner it regards as most ; ; -.
, -^~-"^^^^^^H , , ;i appropriate. Here so long as Montana gives ! "'

'^^^H^H V-' •''•'} recognition to Indian water rights and their
',.- ' ^ ^ ^ ^ H j | I establishment pursuant to federal law, I see no \ /

a ^ ^ ^ ^ B "I good reason why Indians shouldn't be joined with •*
" ^ ^ ^ ^ ^ H • ' i other water users in the state'in order to achieve ;

^^^^^^m '• a comprehensive state adjudication. :

^B ! . < ̂  L ; V '
^ ^ ^ ^ ^ H : Finally, the federal law on the Montana Water Courts, as )

^H|^^^B " i spoken by the Supreme Court of the United States, through '.• ;

• ^ ^ ^ ^ ^ H . '- •. ' ' \ Justice Brennan for the Majority: •• ' I " ;

, ,, ̂ ^ ^ ^ ^ H '•' j In light of this history, the parties in this . ,, ' ' -
^^^^^^M .,• i case have engaged in a vigorous debate as to the ,; •.-..
• y ^ ^ ^ H ' I exact meaning and significance, of the Arizona and.- )•
j^^^^^H :'; v • j Montana Enabling Acts. ' We need not resolve that' | .>

•; ^^^^^^H t; debate, -however, nor need we resort to the more • ] '
- ^ H ^ ^ ^ H , • general doctrines that have developed to chart the ?

_ ̂  J^^^^^Mf ' *• . ' limits of state authority over Indians, because we { .. .
~"" .̂ ^̂ ^̂ H ""'"'^"'". ; """."""1 ^ are convinced'that, whatever limitation the - --f- -•-1'-~

j ^ ^ ^ H H ' ' ; •; '%•" ' Enabling Acts or federal policy may have \ '
i ^ ^ ^ ^ ^ H , ;;;'••-.._:.:• •• v '• . originally placed on state court jurisdiction over j
^ ^ ^ ^ ^ ^ H ^:. •- .••.;;•;. | ; Indian water rights, those limitations were | ;.
^^^^^^ft •'•••.'• > i removed by the McCarran Amendment. . Y |

-^^^^^^H \ .(. And on specific problems of Indian rights and federal j

^ ^ ^ ^ ^ ^ V -'-"I".-.: '-',;v',.' '"'ft. ." reservations-..vis-a-vis Montana State program by adjudication, . - ' "" ' l

^ ^ ^ ^ ^ ^ B J • • '-'•••";•,- I t h e J u s t i c e c o n t i n u e d : -t ' o
: ••• I ^ ^ ^ H : "" '; ̂  « rv ' . ' ' v ' '•' • •••

^ . ' ^ ^ ^ H '•'•••••• " 5 : . . . ' ..• •• " .. | „•

^^^^^^^H ;'v ji!;- l^ But the most important consideration in Colorado i ' o
J-: ^ ^ ^ ^ ^ H V 1: !''..'' 1 River r and the most important consideration in any yi - i . ,„

^ ^ ^ • ^ B i , . - „ \ ,, federal water suit concurrent to a comprehensive ! • • Ll •
,-^^^^^H .•' ;, j • ,•>--"'' state proceeding, must be the "policy underlying ' . •

• ^ ^ H .."-''A; ••-•'' '•" the HcCarran Amendment," 424 U>S., at 820; see • [
^ ^ ^ ^ ^ B v , - ! /'•'' Moses H. Cone Hospital f supra, at , and, |' .;
J^^^^^H I /;-'•• despite, the strong arguments raised by the, ' ' !

r""'7"""^^^^^^* "• "r 7̂7"r f^^y~rifi " ~ respondents-,-\ve~cannot— conclude-that—water—r-ights———— =— _̂ _±_____._=
-v^^^^^^V ..••'.. [̂  suits brought by Indians and seeking adjudication

T~T~"^^^^^B. ...̂1 only of. Indian rights should be excepted from the
. ^^^^^H: ; ̂-' j application of that policy or from the general

^ ^ ^ ^ ^ V " ••••"•• | , principles set out in Colorado River. ,

• : '•.; - •• I - •
I^^^^^H : Page r . I



I^^^Hfl ' I Even more important is Justice Brennan's clear approval of

":.-'. '^^^^^H I what the Montana Water Courts can do: • i

^^^^^^H ;. . . . assuming that the state adjudications are \, .
•j^^^^H i adequate to quantify the rights at issue in the \, \
^^^^^^H • federal suits, and taking into account the \
^^^^^^M McCarran Amendment policies we have just
'^^H^^H v discussed, the expertise and administrative
J^HH ;• machinery available to the state courts, the '•
^^^^^^H infancy of the federal suits, the general judicial \
c^^H^^^H . '< bias against piecemeal litigation, and the \

~_^^^^^^H. 1 „_ 1 | convenience to the parties, we must conclude that f
. r ̂ ^^^^H ^ '""•"""•."! the District Courts were correct in deferring to - -.-. :f • |-: ,

^ ^ ^ ^ ^ ^ B : ; the state proceedings. / I

: ^ ^ ^ ^ ^ H .•- '•••- 1 We here at the Montana Water Courts know the Justice is not ; \

^ ^ ^ ^ ^ | ••'"'•"•' ! retreating from general principles of Indian rights, and federal ^

j^^^^^^H ' reservations;.: :In the.se-wordc: .he makes the understanding .-cleart-i-.i ; \

" • •"; ,^^^^^H y / I Nothing we say today should be understood to '
^^^^^^H • > . |: represent ~even the slightest retreat from the j _ °

._.__._ ^^^^^Hi^i£i |. generajl proposition'we expressed so recently in j"
^ ^ ^ ^ ^ B -M-- v .:' 1 Rew Hexicb"~y. Hesdaleiro.jRpache Tribe, ante, at •"• for
^ ^ ^ ^ ^ B / ^ -f £i (1983): "B'̂ cause ofV| their sovereign 1

..". ^^I^^B'' , y stanus, [Indian] bribes anu1 t̂heir reservation 1
^^^^^H| -' • | lands, are, .insulated in some \respects by an j

.J^^^H^H - ••-•'• 'historic immunity from state and local control,1 • \
^^^H^H V ' IY I Ke scale ro Apache Tribe v. Jones, 411 U.S. 145, 152 ],-.-
'^^^^^^L i (1973),.and tribes retain any 'aspect of their •- j
J J ^ ^ ^ ^ ^ K •••;.'•" "•'•••' ' | ' historical sovereignty .not :-Vinc6hsistent..with .the -".-. . !
I^^^^^H •••$'.-.. " "'\" overriding interests of the National Government.1 j
' ^ ^ ^ ^ ^ ^ H : •, ' \ Washington v. Confederated Tribe.^f [447 U.S. 134, " |,

•.•••.•-;. ̂ ^ ^ ^ ^ H ' . •' 153 (1980)]." Nor should we tiê 'under stood to , '
1 ~ !^^^^|H '• • i retreat from the general proposition, expressed in ,, !.. ,'•' s.

J^^^^^H ' "rl
; ': • Colorado River, that federal courts have a s ; v

• ^ ^ ^ ^ ^ ^ B ; "virtually unflagging obligation. . . to exercise ! .
•.',.,. ^ H ^ ^ ^ B I the jurisdiction given them." 424 U.S., at 817. j

/^^^^^^V ••• i • See generally Moses H. Cone Hospital, supra, at • ; • •
.; i; ^ ^ ^ ^ ^ H ; - ;i | . But water rights •
.. o o '^^^^^^B ' \ adjudication is a virtually unique type of ''". y

U) ^^^I^^E *\ ' Proceeding, and the McCarran Amendment is a <.
• / ̂ ^ ^ ^ ^ H '„ . ,t 1 virtually unique federal statute, and we cannot in

^ c ^ _ - ^ ^ ^ ^ ^ ^ ^ M ^ ^ ^ ^ L ^ r — • • — - - • • ! • this contract be guided by general propositions. . ; .

' ^^^^^^^^^^^B. : / ' • • ' • • ' • . i , ' ( v ' '-

" ' . ^ ^ ^ ^ ^ ^ | •-- •.. .''" \ . ' ' • ' P a g e ^ 7 . • . • *- .

'.j^^^H^H -, , v ... • " "
<
- " . '•' , ' " •••• •-• • •• ' ' • • - • • . -. . ,.: ,...-^... ,.,..•,,.'..:• •...,;•... ...-•. ^ . . • • . . . M • . . , . , . . , - • . , :

^ ^ • ^ ^ — - — • - - „.



H^^^H •. • Further: :

H^^^H '• : *̂e elso emphasize, as we did in Colorado River
H - B ^ ^ B : • r that our decision in no way changes the ] ^~,
•:HH • substantive law by which Indian rights in state
H'^^^H • water adjudication must be judged. State courts, •
H^^^H , a s much as federal courts, have e solemn
H^^^H obligation to follow federal law. Moreover, any
H^^HB ' state court decision alleged to abridge Indian
H^^^B ; water rights protected by federal law can expect
Hjfl^HK to receive, if brought for review before this
H : ^ ^ ^ B Court, a particularised and exacting scrutiny ;
H i l ^ ^ V : copjiienF-urate with the powerful federal interest in
H''^^^H : , • sal'e.quarding those rights from state encroachment. :

H^^^^Bt . '-̂ e ^ c t creating the Water Courts and its jurisdiction and •• •

K B J ^ ^ ^ B fe;; ' its operation .Hieets ;i;he caveats of Justice Brennan's opinion.

(H^^^^H • ••- ' This is Hvjdent in the i;.arf-;ful adjustment of the general , r

^•j^^^B •;;.,. • adjudication process tp; special problems of Indian and federal :

^•'H^^B ''}-,„ )- reserved rigljts. ; /

H^^^H '•• ..,. ;. 85-2-701. Legislative intent. Because the water
H i f ^ H H :•-'.'..'' .: F̂  sn<3 water rights within each water division are
H-^Sj^B;- —__-— - --2 .-.,-• - interrelated, it is the intent of the.. legislature .. .-:.. L .'.:...:;....•.....
H.^Bl^S' i-' .,. - to conduct unified proceedings for the general t ' ;
^•'n^^K, ^: - ! adjudication of existing water rights under the i.
HB|^^K ., <•;. \\ • >•• Montana Water Use Act. Therefore, it is the •
H ' ^ ^ ^ H Vl^% \ ;l. intent of the legislature that the attorney
^ I ^ ^ ^ H > v ;; >̂;, | general's petition required in 85-2-211 include : J

HI^^^M, \l all claimants of reserved Indian water rights as :

|H-B|^Hr •> '!'•"• - ^ necessary and indispensable parties under . ;
HB8EH : i authority granted the state by 43 USC 666. :

 :

BB:|^BBB-. ','- •' t N' However, it is further intended that the state of
•wBffflgBp- •' ,. ;: Montana proceed under the provisions of this pr.rt
H | B H ^ B • - ; ,; ; , in an effort to conclude compacts for the
I||H .. ' S equitable division and apportionment of waters
H^BH| ' , • \ between the state and its people and the several
Hfli:^^BB: " • '' :'s ' Indian *->"ibes claiming reserved water rights
K^H^H ' • :;> : . . ; ; ' ; L : . ; w i t h i n t h e s t a t e . ••• - i - :

B^H^I ;̂ •, ; ' .'••<_ ! 85-2-702. Negotiation with Indian tribes. (1) . i "
|̂: ĤH' ::' |; '•' •''•'. T n e reserved water rights compact commission, •: \ " . -
^•|H9[ ":\ •'" '"'••! -I .'.'•: created by 2-15-212, may negotiate with the Indian ' i '
B B ^ ^ ^ B M *:• ' . 1 •' tribes or their authorized representatives ; -
BBiBH^H^^M^^^^,^-•- - '• L,.-:_.U .-.- jPintiy_^._?_-Sev^.r_ally _ tjo cpriclude^ compacts_jjrid_er_ , .. _^___^ L:_̂ .--.->.-—
^•Hf^H.' •• '• ."^ ! , 85-2-701. Conpact proceedings shall be commenced ;

M • ' • — — - ; •-



^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^H^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^B^^^^^^^B^^^^I^^^^^^^B9^S'S!KS^I^^^^^^B^^^^^^^^^^B^B

j^^B| A •strict construction of the language used ;- 85-2-231 (d)

.c^^^H - w h i c h states, "The preliminary decree shall be issued within 90

9|̂ B '" days after the close of the special filing period.", read

l ^ ^ | together with 85-2-270(3), which says that the reserved rights

BBB not resolved by an approved compact "must be filed" and "shall

^ ^ ^ B be used in the formulation of a preliminary decree" indicates

^̂ HB that either approved compacts of filed claims are technically

;•; / ̂ ^ K v- necessary to issue a preliminary decree. However, this strict

- ̂ ^Hf , construction bt the legislation could frustrate the clear ;

|^^B o- legislative purpose underlying SB76, which is to "expedite rand

|B^B facilitate" the general adjudication of water rights, by slowing

^ ^ ^ ^ H ; the'adjudication process; •'

^ ^ ^ B ' The Legislature has authorized the use of an interlocutory

^^H _„ > i decree or "oi^er temporary ^decrees" prior to the issuance of a ; ; , '

B^H , -I' preliminary dejbree when it is needed for "the orderly :, :, * /

i^^H S administration of water!: rights," 85-2-231. Tl(e inclusion of ; •

^ ^ ^ H ' , : this procedure!: supports! the argument that a preliminary decree,

^fl^B should not be jissued la;cking an approved compact or filed ! ;

<Jn|B \ reserved righ^ claims. \ On !the other -land, it also supports the;, •

'^•9| i argument that |the Court\should proceed expeditiously to , A

H^9 ] adjudicate basins even though the extent and quantity of federal,

JHH'|;rV • reserved right.claims is undetermined and unknown. '
:,;/.lHEw^f^ After close\study of the language pertaining to preliminary -... '•

' . H^BK - A\ \ decrees in the Water Use Act, we should conclude that 85^2-231 :i, |

"•^-B^^^^^r -techrvi
;c^ly-requi^es-inclui3ion--of-approved_conipacts__or._.JUe(a .̂_.___, ^ _

/''^B^B'^i/O ''/'.:•!• claims for reserve^ rights;. But as a practica.1 matter it is '; i

';^^8S'):"; 'U' J ' • "'' insignificant whether the decree is called a preliminary or a ,; i '

.-.'••••. ^^^S/m ' - ' " ' l - '^ '; P a c 3 e 1 0 '

•' ••- H ^ ^ ^ ^ ^ ^ B B ' ' ' • " '--'' ' ' ' ' '

"' » B K ^ ^ B H E 9 I ' • ' ' V1. ' ^ ' . '
I J H ^ ^ H K S B H • ' ' " ••• • V - •••••

i, tmSI^^B^^m- , "• ' ' ' ' ' ' ' ' •

<-flHH °:- ! '-'' '' •• • '• v '''•' '• <



! ̂ ^^H^H > temporary decree if they both do-the same thing. Furthermore,

^^^^^^Q " if both decrees have the same legal effect, the use of the

wB^^^^B v normal procedure, which involves issuance of a preliminary

•m^B ; decree, makes sense because it is consistent with the general

^^^^BH . adjudication procedures established by the Legislature and the '

^ ^ • l VJater Courts, and, therefore best serves the orderly

'^^H|HI -^•••^——--:—r.:L"- auniinistration of water rights. . _. .'.„ ^

^^NHlSk '. ] All pertinent case law in talking of state adjudication •

^ ^ ^ ^ ^ U : programs speak of a "state-wide unified adjudication" of water. i

^ ^ ^ ^ ^ H \ As stated, our Federal District Court of Montana, (Chief

-y j^^^^^H'l i Judge James P. Battin and-Judge-Paul G. Hatf ield) ,-have ..

^ ̂ ^ H | ^ H \\ characterized Montana's adjudication of water with these"words: r- •
1 B ^ H ^ H i v • • • " ' •

•|! j D ^ B ^ ^ B '• •• nit is clear that the adjudication contemplated '•.

•l-i - -»••'"••»—»'••••••• : :
i^^HS^IH. M - ^ n° ̂-̂ ie ̂ ^ Circuit granted a stay of Federal actions as ;
J^^Hf j , •' preferable to dismissal. The Court clearly states: '•

W ^ ^ ^ H H : '• "Moreover the question of adequacy of the State -:

Vf^^^^B' -i "•••• ; proceedinos is one best decided by the State' Courts ._ >

« .. ( .. ta... flJ.t . „ , :
J H ^ ^ H ')••'"••••' i Further, the McCarran Amendment as interpreted in Colorado River' H H H \ : • * ' ' ' ' ' ' '
^ H ^ ^ ^ H '••' j allows and encouraoes a comprehensive water adjudication to

r^HI^^^B \\ ' '-' \ quantify Indian v;ater rights. '

^•l^^^B i[\- ;;' '< And Justice Brennan said: , ; ..

S l ^ ^ ^ B I V ••••"'• : "••• and, despite the strong arguments raised by , •
"•MMH^^^^M > ^ ^^e resP o n <3 e nts, we cannot conclude that water '

___JB!|^^^^B,_:J ---̂ — - :- -1 '- - ——:..• rights_._su.it_sL_bri3u_gh_t_by_Xn.di^n^_anA^^eMn_g__adjiJfi_ir ^_.1_^ I ---•—'--
•I^^^^B | i ; cation onlv of Indian rights should be excepted from • •I



r̂̂̂̂
B^H the application of that policy or from th-a general

^^^|^H • principles set out in Colorado River. In the cases
^ ^ ^ H : before us, assuming that the state adjudications are
^ ^ ^ ^ | H •• adequate to quantify the rights at issue in the federal ^

X J ^ ^ ^ ^ ^ H ] suits, and taking into account the McCarran Amendment
^̂ ^̂ Ĥ fl policies we have just discussed, the expertise and
1^^|H9H administrative machinery available to the the state
^^BB^B ' courts, the infancy of the federal suits, the general
^H^^^H judicial bias against piecemeal litigation, and the
^^^^^^M convenience to the parties, we must conclude that the
^ ^ ^ ^ ^ B District Courts were correct in deferring to the state
^^^^H^K proceedings."
'"^^^^^H ' What of our general adjudication of Montana water? Is it :; —— ^

^^^^^H- comprehensive? Is It effective? Clearly SB76' (C. 697) is -
< ^ ^ ^ ^ R " • . . •

H^^^^H comprehensive. Its mandate from the Legislature is to • {

^^^H^H ;• adjudicate .aJl-1 the water resources. It seeks and will quantify

H^^^^H | all. of Montana's water. The water of individuals,, municipal,.... •

BSl^^H ' corporations, other corporate entitles, Indian water rights, and j

^^•n^^B ,• other Federal reserved rights in Montana - all of this to the ;

]^^H^^H i end that statewide we will have certainty as to-our water.-— ~\

^^HHH .» where it is, who owns it, what it is used for, how long it is ":

j^^^HSB\ ! used, the source. In fact, the caption item of the water right i

V ^ ^ ^ ^ ^ M B ' issued, by the Water Courts best shows its comprehensive

^^^^^H* i character of over 200,000 individual and corporate water claims

^^HBS^H | an^ unnumbered Indian rights and Federal reserved rights. Here

'^^^^^^B - • is a caption of the water right issued:

j^^^^H '/•• , ' CERTIFICATE OF WATER RIGHT NO. W-1005050-00 . '

,/^|H^I . ••."•::'' .̂ : O W N E R : ;;!

j^^^^H •'.-' , ' ! :' PRIORITY DATE; ,;,. |

'^^^^H ' " I FLOW RATE: '
'^^^HB—=^======^-^^Y~~-; •- VOLUME: " . j

^ ^ ^ ^ B " . ; SOURCE: ' _ .

'^^|^B : .Page 12 : ' V



1 .
^ ^ ^ ^ H . PURPOSE;

j^^H^H : PERIOD OF USE:

Vj^^H : POINT OF DIVERSION AND MEANS OF DIVERSION:

I^^^H : PLACE OF USE:

^ ^ ^ ^ H GENERAL REMARKS:

^^H^^H " ; Comprehensive is the key description of the Water Courts

" ^ H ^ H ~"^:""^ 7 7 7 " • plan.

^^^^^Bt i •<•: Long before actual gathering of the thousands of water [

^H^^H[ • , claims, the Court with the help of the Department of Natural •-

... ̂ ^^^^H '•'•• • ' Resources and Conservation prepared an Atlas of Water Resources \

j^^^^^^l by Hydrologic Basins. This inventory of surface water resources

^^^^^^H i : consists^ of drainage basin ir.aps showing location'and relation to • r

VHH^ ; each other.

I^^^^^H . From the three major Continental Basins, a division was made '

j^^^^^^m • within the State of six major drainage basins based on the

j^^^^^^H - : streams which flow out of the State and do not reenter: the

^ ^ ^ | ^ R . ", Kootenai, Clark Fork of the Columbia, St. Mary, Missouri, !

• ̂ ^ ^ ^ ^ H Yellowstone and Little Missouri. The Belle Fourche drainage of :

^ ^ H ^ ^ H f the Cheyenne River in South Dakota extends into a small area of I
: m^M ^ 7̂  - , . :
^^^H^H the southeast corner of Montana.

'^^^^^B i Then the six major drainage basins were divided into 15 sub- ; .

^^^^^^^ ; major drainage basins consisting of the Upper Clark Fork, Lower I

• • • ^ ^ H I Clark Fork? Flathead and Kootenai River Basins in the Columbia

•v^^^^^^B , _ ,_ i River drainage; the Upper Missouri tributaries; Kissouri^Smith, \

^ ^ ^ ^ ^ H .- . Missouri-Sun-Marias; Kissouri-Musselshell; Milk; and ..

.n f^^^^H 7 • ' Missouri-Fork Peck Basins in the Missouri River drainage; the , ~~~~";"

'.. L .^^^^^B ' ' i Upper Yellowstone; Middle Yellowstone; and Lower Yellowstone

^•1_.^^^^B '•' ; ' Page 13 ' . •• •
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1 ~
s^S^^^^^m ; River Basins in the Yellowstone drainage; the St. Wary River

J^^B^^I Basin in the Hudson Bay drainage; and the Little Missouri River

^^^^^^B Basin.

^ ^ ^ ^ ^ H Then again the 15 sub-major basins were divided into 85

j^^^^^B ; minor drainage basins representing the minor tributaries within

t-^^^^^^H the State. On a statewide plan of 65 basins, the Court began

^ ^ ^ ^ ^ B its statewide adjudication. All of these are based on the work ' \"

^^^^^BV of the Office of Water Data Coordination; U.S. Department of the

B^^HH ! Interior; Geological Survey Atlas of stream gaging stations. ;

f^^^^^R ••,. '" ; »• Slight modifications clearly do not significantly change any of

^ ^ ^ ^ ^ H ; the OWDC basins.

^ ^ ^ ^ ^ H \ . . ' Thev Atlas: includes twelve" maps 'Showing'the '15 sub-major.>••

^^^^^•^fl drainage basins with two of these maps showing more than one of j.

^^^^^^B the drainaqe basins on one map page. The maps show culture in i

^^^^^Ht ; vv; black, power lines in grey, and streams and stream names in

<4^|^^^H' ; blue. The major, sub-major, and minor drainage basin boundary

^^^^^H> \ lines are shown in three significant widths of red lines. ;

4^^^^^H Existing and proposed flood control projects are: located by- red

A n B ' i stars with open stars representing potential pro3ects while.

^ ^ | ^ ^ H •• .; ' closed stars designate existing projects. Blue triangle J ;, •,..•'.•

^ ^ ^ ^ ^ B . " represent U.S.G.S. stream discharge gaging stations with righted

^ ^ ^ ^ ^ B v triangles representing stations active as of January 1, 1970, ; : ,..

^B^^^B and inverted triangles representing those stations, used in the :

•;'-- ~W^Sj^R~"'"'"———--——_i- —past-,--but---now-_discontinue.d.._._...GrjeeA.̂ ^ ^

^^^^^P•.; L, • presently irrigated land according to the county-wide surveys

•^^^^^^B ' \ being conducted by the v;ater resources survey division, Montana 1 |.̂
'•^^^^B ' ' Water Resources Board. :
^^H^H , " ,. . Page 14 •



B - • .. :

1 :._
jH^BH • . Water Resources Beard staff from information supplied by >

^^^^^^H ' cooperating agencies.

H ^ ^ ^ ^ H , The first is one prepared through a joint t- ort of the

J^^^^^B Water Board and the Montana Fish and Game Department. Shown in •

t^^^^^^m ... • .; green are the fishing access sites, state parks and monuments,

^ ^ ^ ^ ^ H ' and state recreation areas maintained by the Fish and Game :

HH^Hv Department throughout the State. An indox to this map provides j

^^R^^^R ••''-y-'-k-i,1''': ••• • * I the proper names of each of these sites as of January,!, 1970. •

^ ^ ^ ^ ^ B : '".-"• l The last map in the Atlas shows mountain precipitation by '

^^^^^^H ••-•' ... ' . ':•• colored isohyet lines representing increments of annual ;

^^^^^^H ii : precipitation-above•20 inches. • This- map- was prepared in . _-•• I

^ ^ ^ ^ ^ H ^ cooperation with the Soil Conservation Service and the National \

v^^^^^B •• Weather Service. i
^^^B^^k; '•'•• ? •"•' This detailed information should make clsar the detailed i

~ .J^B^HSH : planning of our comprehensive, statewide program. ;
^^^^^H9L ; The unification cf our statewide plan of state court ;

••>• ' ^ H H S ' - ' ' ' ' " - - • ' ' ^
M^^^^HBL X adjudication of water rights is evident in our approach toward j
A ^ ^ ^ ^ ^ H v ' Indian water rights and Federal reserved rights.

. ' J^^^^^^H \ • - • :

j^^^^^B , The Compact Commission xs organized? is working; is talking •••''->>

'H^^^^B \ \< with the Indian tribes concerning compacts on their water. The

7 ' j^^^^^B ! Compact Commission is attempting to secure talks with the "Forest I ;

< ; ̂ H^^^B ^ ' Service. ' •
. ^ ^ ^ H ^ B • . . • ' • . . • ' • • • . .' _ . w i . ^

--^-^—^^^^^aM':-^-'":''".-^-—^- — -—j— -—•— ^l'"~of"-tlTi-s~p-r;oc"edu"r'e~~i"s~"'c'on''sl"dei#e'd""by-.'""the""Water C o u r t s ~ ~ r ~

. J^^^^^B • '"''.'. i because in the words of the law, " . . . the water and water ' i

1 i a^^^B^H i rights within each water division are interrelated, it is the ;

.̂ ^̂ •̂V ; ; intent of the legislature to conduct unified proceedings for the :I



:.; J ^ ^ ^ ^ f t ~ ' ' <Nl jj

^ - ^ ^ ^ ^ H - •'• ! ' general adjudication of existing water rights. . . " ;
! ^ ^ H j And so the Water Courts Rule of Court number 10 and i t s ;

• • I ^ finamgB of fact on compacts and federal reservations meet the i

; • • I ' requirement for unified proceedings. And in some extreme cases j

"."' ^ ^ H ! to meet what the words of the statute call "the orderly j

•— *^^H -—7- ' -- administration of water rights prior to the issuance of a j . . _

^^H \ , preliminary decree" the Water Court can use an "interlocutory" j

•• ^ ^ ^ ^ ^ H '"•••'"-'" • or "temporary" decree. , j
[ H H " I in any event, the statewide unified adjudication of water ^ \ '

^^^^^^B : goes on. « -\/~\/i i*» '

H DMED th l . JMI aay of 4 J y * 4 _ 1985- j

7 B^Tt 7 JIII(M^^ ;r
^ ^ ^ H f c ^' : ]; , W. W. LESSLEY 7 / !„
J ^ ^ ^ H "•,.':U ,- : I Chief Water Judge / I,
' ^ ^ H ^ ^ H '.' -.i'••'•'. \ P.O. Box 879

: j ^ ^ ^ ^ H , , '• l : Bozeman, MT 59715 • •

^ ^ ^ ^ H : 4 , - . . > .:,,,• - . , , . ) " - I 1 ' ' - " -<X ! - ••'"••••

•, " ^ ^ ^ ^ H - • • •' : i

^ ^ H :- •'••• j ' ^ fi ' ' •

• ' ^ ^ ^ ^ ^ H ° [ , ' Page 16 i
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• | ' PRELIMINARY DECREE AND |

9 1 ' ;: NOTICE OFAVAILABILITY ;' :; I



J^^^^^^^^B • • • . - «

S-. ̂ ^ ^ H l " ' i IN THE WATEP COURTS OF THE STATE OP MONTANA
ZF—q^^^^H i LOWER MISSOURI DIVISION
I ^^&^H \ MUSSELSHELL RIVER ABOVE ROUNDUP BASIN (40A)

vH^H^^H ************************
) ^^^^H NOTICE OF ENTRY OF TEMPORARY PRELIMINARY DECREE AND
i ^Ij^^H NOTICE OF AVAILABILITY
I j^^^^^B Since you have filed a claim for a water right existing before
\ ^^^^^H July 1, 1973, we are sending with this Notice your abstract of your [
I <^flH|^^V claim entered on the Musselshell River Above Roundup Basin.
r - "^^^^^H However, if you received a certificate or applied for a "water use! '•
1 ~^^^^^H permit to appropriate" or reserve water under the 1973 Water Use Act .; ....._.,.-:
I ^ ^ ^ ^ ^ H : do not expect to receive an abstract of that document. ;
\ ^^^H^Ht ' This Notice is being sent to others as required in 85-2-232 MCA.
I ^ ^ ^ ^ V i WHAT IS A TEMPORARY PRELIMINARY DECREE '
/ ^^^^^^B A Temporary Preliminary Decree decides the water rights in the i
\ ^̂ ^̂ Ĥ • Musselshell River Above Roundup Basin, and lists those water rights. \
II ^ ^ J ^ ^ H , i If you don't agree with what it decides as to your right or any ;
x |^^^J^H I. other water right which may affect your water right claims, you may •
ji j^^^^^H • file an objection, request a hearing and the Water Courts will hear • I
(I ^ ^ ^ ^ ^ B I it. See the general Findings of Fact and Conclusions of Law for ;
X •AVAVAB ; further explanation of your right. •,
II ^ ^ ^ ^ ^ H ' A water right in the Temporary Preliminary Decree remains ;
U ^ffAVAVAW : unchanged and will be so entered in the Final Decree if it is not ;,
rt ̂ jAVaVAVfl ~ ; objected to during the objection period. However, if determinations \
II J^^^^^H I °f Indian and Federal reserved water rights present circumstances ^
/ •VAVAVAV . \ affecting that water right, additional objections may be filed. I
\\ Bf^^H| i IF A RIGHT IS NOT OBJECTED TO, IT SHALL REMAIN UNCHANGED AND BE )
}} ̂ H^^Bj > ENTERED IN THE FINAL DECREE. i
I)) Jf^^^H ; HOW YOU FILE AN OBJECTION AND REQUEST A HEARING ;
Wl jf|H^H | An objection must be filed on the forms provided by the Water j
«\ •j|]VflHr 1 . Courts. The offices where these forms can be found are listed on page !
Hi) O B B B B i 2 o£ this Notice. ,
jK[ tflHH : All objections must be filed and received by the 5th day of 5
5K\ ^ ^ H ( ^ H _M3ii^i , 1985. Objections must be sent to the Montana State i
Ull ̂ AYAVAVfl Water Courts, P.O. Box 879, Bozeman, MT 59715. / _
Jjl ̂ ^ ^ ^ ^ H : CAN YOU GET AN EXTENSION?
HJI ̂ ^ H | i Extension for filing objections may be granted by the Water
a«\ J ^ ^ ^ ^ ^ m -i) ! Judge. Requests must be received by the Water Courts on or before the
Jjl '^^^^^H . i -JLthday of August , 1985. Use the form furnished by the • j .
thl ̂ ^^•VS i Water Courts. \
w\ ̂ ^^^HH \ If an extension is granted, it applies to all within this Basin. ;
III I VAVAVAVA ! A copy of the extension may be seen at the Clerk of Court offices ;
flv'aBH ———̂ —i—̂ _i l_isted__below and it will be advertised in local newspapers. i
5§§^^^^B t:> ! WHERE YOU CAN SEE OR GET THE TEMPORARY DECREE (AND
^^aVAVAVB FINDINGS OF FACT AND CONCLUSIONS OF LAW) FOR BASIN 40A j \.
•'-• ^ ^ ^ ^ ^ H ' S e e it at:

^H^^H i 1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715
^ ^ ^ ^ ^ H ' (Over Please) : f

^BBHDBBL i >



^^^^^m 2. Department of Natural Resources, Water Rights Bureau, 32
<_.-^^^^H i South Eving, Helena, MT 59620 :
H^^^H 3. Department of Natural Resources Field Office, P. 0. Box 438, i
J^^^^H 613 NB Main, Lewistown, MT 59457. 1
^^ ^ ^ ^ B 4. Clerk of the Court, Wheatland County, Harlowton, MT 59036 •
^ ^ ^ ^ H 5. Clerk of the Court, Golden Valley Co., Ryegate, MT 59074 i
B|^^B 6. Clerk of the Court, Musselshell Co., Roundup, MT 59072

^ • ^ ^ ^ H i If it is more convenient, you can see a microfiche copy of the
i^^^^^B i entire Temporary Preliminary Decree and index at:

'~^^^^^M --• •-••.-•• | 1. Clerk of the Court, Fergus County, Lewistown, MT 59457
^^^^^m 1 2. Clerk of the Courts Sweet Grass County, Big Timber, MT 59011 ;
^ ^ ^ ^ ^ B 3. Clerk of the Court, Park County, Livingston, MT 59047 -
^ ^ ^ ^ H 4. Clerk of the Court, Yellowstone Co., Billings, MT 59101
^ ^ ^ ^ ^ P 5. Clerk of the Court, Stillwater Co., Columbus, MT 59019 >
^^^H^H . ' ' ' ^ • • • ' i

^J^^^H Microfilm of the original water right claims and the abstracts as . j
^ ^ ^ ^ B : reviewed by DNRC at:
^^^|^l 1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715 i
^^^^^H ; 2. Department of Natural Resources, Water Rights Bureau, j
^^^•H ! 32 South Ewing, Helena, Mli' 59620 .. \
^ ^ ^ ^ ^ H ' 3. Department of Natural Resources, Field Office, P.O. Box 438 j
-^B^B 613 NB Main, Lewistown, MT 59457. !

* l ^ ^ ^ ^ l -•: - i 4.. Clerk of the Court, Golden Valley County, Ryegate, MT 59074
^ ^ ^ ^ ^ H ' You can buy a copy of the Temporary Preliminary Decree at the \
^ ^ ^ ^ ^ | ' Department of Natural Resources, Water Rights Bureau, 3? ̂ outh Ewing, ;
^ ^ ^ ^ H - Helena, MT 59620. The cost is $ 100.00 . / \
^ ^ ^ ^ ^ ^ A i Any questions? Use our toll free number 1-800-6 .,0. Our j
J^^^^^m , regular office number is 406-586-4364. It is npt toll free. [
^ ^ ^ ^ H •'' \ •• AFTER OBJECTIONS ARE FILED j
V^H^B« y f After the time for filing objections has passed, the Water Courts j
^ ^ ^ ^ ^ V I will notify each party named in the Decree that hearings have been i
4^^^^^H •••"' requested and set a date for all interested parties to notify the
^ ^ ^ ^ ^ H i Water Courts of their intent to participate in any of- those hearings, :

l^ ^ ^ ^ H ,j THE WATER COURT RULES »MD FORMS CAN BE FOUND AT THE OFFICES LISTED
|^^^^B ' \ BELOW \
^ ^ ^ ^ H • 1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715
^^•H • 2. Clerk of Court: Wheatland County, Harlowton, MT 59036/^^K^^k ,, ! 3. Clerk of Court, Golden Valley County, Ryegate, MT 59074
^ ^ ^ ^ ^ K ! 4. Clerk of Court, Meagher County, White Sulpher Springs,, MT

,. ^ ^ | ^ O " i 5. Clerk of Court, Musselshell County, Roundup, MT^59072 j
^ ^ ^ ^ ^ H ,.. '' i 6. Clerk of Court, Fergus County, Lewistown, MT 59457 ; /;<

—-^^H-^-—--—- L 7• clerk of Court, Yellowstone County, Billings, MT 59101 i jj
.~v~^^KMm 8r—Clerk-of-Court,-Stillwater County, Columbus, MT 59019 j

^ ^ ^ 9 ^ B ..•••': 9. Clerk of the Court, Sweet Grass County, BTig Timber rMT-5 9 01-1— 4-_-~
^ ^ • ^ ^ B ;, 10. Clerk of the Court, Park County, Livingston, MT 59047 i .;
^•^Hj , ! DATED this 7th flay of

 MaY , 1985. [

A^^^H W. W. LESSLEY / 1
^ ^ ^ ^ H \ Chief Water Judge / !
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^^^^^|R _________^^^^^^^^I5^^)^^^^^^^^^^^^™^"WHB»^T^^^^^^^^^?'^^^^^^"^^^^^^^^^^^^^^^^*^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^*"^^^^^^^^^^^^^^^^^^^^™^^^^^^^^^^^^^'^™^^^^^^^^^^^^™^^^^^

________| ^ I ^ B j ^ l 1 . ) ' - " ' ' •|'''1 '.• •" • ' ' ' V ^ |

_______• ^ ^ ^ ^ ^ ^ B ' " '- " i >V ' • ' V " " ^ T B

H Î B!"'' '•••• : ' • ' . -11 M l
L ^ ^ ^ H n t - V l M W • • '•• ' ' V, I 1

H_H DEPARTMENT OF NATURAL RESOURCES
H f l | , € • ; " -•••• !' AND CONSERVATION •
_ _ _ _ _ _ _ B 6 - ' V , ; • ' ,1 WATER R E S O U R C E S D I V I S I O N • ^
^ ^ ^ 1 ^ 8 S B I '•' ';" :> • ' I / . Tlli-:">yS*sv i
^ • E ^ B A . • r' . I j / /9>«^ r T^s<7: X 32 SOUTH EWING
^̂ H •^•B : '< v , " ' I I //-/ ~Nf- \ TEU CCHWINDEN. GOVFHNOH

^ d _ E O T '-• • I X^^TS^-X-^—' y C-IOf.) 14-1-6t-)(. EKC'NKEIu.'.G Ill.IHS.AU
^ B ^ S S O R ''• -•-•'' I ' ViT'.Vy/ (400) 44-l-6{.l.fi WAlkHPKVEl.OI'M;.NTbUREAU
• _ • _ • _ _ _ ! ' " ;., .;.'*. Si ^ - ^ _ _ - - ^ ' ^ W0b) 444-CUUl WATEH MANAGEMENT DimEAU
_ _ _ • _ _ _ _ _ _ _ ! •\<-/:'\ I (40C0 444 t>GiC VVA1CB RIGHTf. FUiiEAU • ,

__B.__H • :' I June 5'1985

_ _ S ' . _ _ H _ | ,/v"; '• -•••• l ! Ms« C h r i s J e n s o n ' __* :'.
_ _ • _ _ • _ [ ' : ' '.'•'•- -: "-L- ': ! . ' W a t e r C J o u x r t s . •. • ' „' ' • "

_ _ _ | _ _ _ R '•••;•.'''••:•• i j B o z e r a a n , M T 5 9 7 1 1 i . . . - . - r "•;•• • , •" • . j

I ^ ^ H I ^ I I ' ' ' • •• ' ' ' ;' ' • "1

_ _ _ _ _ } _ _ _ _ _ • •'• / Dear C h r i s : q

• H , t ^ V , ^ : • . Knclosed is the certificate of mailing for the Temporary Preliminary ,.. ! ! .

m W B ;": '^:-'m-'v : Deccae for ^Miissellshel]L ^et above 1^undupBasin (Basin40A)* ahis •
_H'8____| ' , ^ ; - ,: • ! mailing was-conducted May 7, 1985. ' : J
_ _ _ • _ _ _ _ _ _ _ ! ' > , , , . ' \ , ' • . .' , _ Q

_ _ _ _ B ' _ _ _ _ • • . .: ' ' ' ' ' ; ' ' " '•':••' ' H

_ _ H _ _ _ _ L ' ' ; • '• S i n c e r e l y , . : j

_ _ B _ _ _ _ _ j ':•'':••• ', V '• i ; i .'• ' '• ' . J i n i - K i n d l e ; ' .'.' ' s
_ _ _ _ _ _ _ • l ' R ^ v v V ; ' i > ' • ' ' • ' I ' . ' •' ' ;. • K e c o r d s bs?cti .on S a p e r v i s o r , : . . ̂  • ; . )
_ _ • ' _ _ _ _ • " • • • • : ' ' V f . ' ' J v ' ' , ' . ' , ' '•• ' " •• ' :'- W a t e r R i g i i t s B u r e a u . • • • • • " • ' !; • • • • / ' ]

_ _ B : _ _ _ _ _ [ ' > '•>:•: '•'*••' .;'' , M ' ' ' ' ; !

M H ' I ^ H H .̂'" ..' ,' . '. . •', - j

_ _ _ _ • ' | _ _ _ _ _ _ _ | . •' • • - .• -• >' ; • i. • '
• _ • _ _ • • , , . - . : . \ i • ' j . • • ; . ; '. -> .

_ _ _ _ _ _ H P P ; •''•'•x.'^\ '' "' ' " ••• • ' • - . ' • - . • • . . ' ' • • • '' • / ' ' •.'•'•• V - • " • ' ' 1 : ••.• •.- , j

H H H B - _ ^ _ n B _ _ | ^ -' - V^̂ .1': . .^;: . , ,:^ ~\^^i '. ; •_• : . ':'. :V l , . . . . . . • . - . ' ' '•- i. J' I A...... _ L. ' ^:. \

B i R H 1 ^ - ' ^ ' ^ ' ^ ' ' ' '̂  ; • - ' • ' • ^ c i ° s u r c i •• ' .•• . .•• .•• .- ' :- ' ;
; • . , •••• . • • .. -' " • " ^ -:.\.. - V ' . . ••'

E f l B __n___E ' :' • • ' - • • - : " , ' •



I _
^ ^ ^ ^ ^ H CERTIFICATE OF MAILING
• ^ ^ H B B , ' Ths Notice of Entry of Temporary
• S ^ H J H : •• •' . Preliminary Decree and Notice of Availability
H B H V:i. . ' for the Musselshell River above Roundup Basin (Basin 40A)
^ ^ H ^ H f i i ,'•••,• •••*'"*•'• * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

"^^^Btf''~''-•?"""" "•••• ^ : • •^ • :S ta i e^&t• • ! ! ton . t ana ) • , .
^ ^ H • " : ' ! ••'• :::*---;^H>- ) s s : • . .... ... _ / , ' • > ,-. .
^ ^ ^ ^ • f e . County of Lewis and Clark ) . -

^ ^ ^ ^ ^ H ; Division of the Departnent of Natural Resources and Conservation of the State

H^^^H, : , of Montana, hereby certify that: ' ' • \ ; .

'J^^H^^R > : A. The Notice of Entry ot Temporary Preliminary Decree, Nu îce ei
•HHH ' _ » ' ;; l ^ •• * -:. ' '' '• • ' "' •••. . '

^ • ^ • • H ~ '7'1 " Availability, and abstract.s showing dispositions of eacĥ  person iilirv.g••& claim

^ ^ | ^ ^ H , ••/ i. ' ! for the Musselshell River above Roundup Basin (Basin 40A) 1^3 '̂ aen u..->ce.'3 in

^^^^^Bk :••-•• .! • the United States Mail, postage prepaid ana addressee* ':."' each "jAt:pj as per; the
, ̂ H^^H \ ' records of the VJater Rights Bureau, Department of Natural ^sources and
AS^^B I ' Conservation, May 7, 1985. .

^ ^ ^ ^ ^ H j , B. The Notice of Entry of Temporary Preliminary Decree and ttctice of

' fl^BHi ' ' Availability for the Musselshell xdver above Roundup Basin (Basin 40A) has been

„ fl^^^H ' (> .. v .-, placed in the United Staces Mail, postage prepaid and addressed to each party

•''.' fl^^^^H •••••• ^ as per the records of the Water Rights Bureau, Department of Natural Resources

J ^ ^ H ^ B •• .. ) and Conservation, May 7, 1985 for; (1) a l l parties in the Musselshell River '<,

> ^ M ^ ^ ^ V i' ; , abc^e Roundup Basin issued permits for water use in that bason pursuant to ,,;
11
 S M H H , M ; - 85-2^301 rMGAV\l378v;or^-i^^ • ;

v ' ' ^ M H ! : '": • in t-he Musselsliel.l River above Roundup Basin who have applied for permits for <I — -



I
fl|^H^H pursuant"to 85-2-316, MCA, 1978; (4) all parties in the Musselshell River

j ^ ^ ^ ^ ^ f l , above Roundup Bssin who have received certificate™* of water rights pursuant to

{^•H 85-2-306, MCA, .1978, for wells under 100 gallons per minute; (5) all holders

^^^B^^H of claims in the Musselshell River above Roundup Basin terminated by the Field

• ^ ^ ^ ^ B Offices and the Department of Natural Resources and Conservation before an

' ^ ^ H ^ H Order of the Water Court of £pril 22, 1982, ordering that these claims were not :

I^^^^^H to be terminated but stamped at the time of filing and processed as all other

l ^ ^ ^ ^ H .- claims, even though there was a failure of payment of fees; (6) all federal

l^^^^^B land management agencies in the liower Missouri Water Division; (7) all" Indian

M ^ ^ ^ H Tribes in the Lower Missouri Wat<»r Division; (8) all neighboring states of the
J f jH^^K ' Lower Missouri Water Division; :(9) the County Clerk of Court and Clerk and

W^^^fl , , Recorder of Wheatlard, Golden Valley, Meagner, Musselshell, Fergus,

fUBW Yellwstone, Stillwater, Sweet Grass and Park <"" 'Jnties, Montana; (10) any

jKH|^^^Bj . other persons who have requeste<3 service of notice from the Water Judge.

* V B ^ H H ; C. rIhe Department of ,'ttatural Resources and Conservation sent to the

VH^Er '••' Clerk of Court of Wheatland, Golden Valley and Musselshell Counties entire :

^ ^ ^ • S ^ B \ copies of the Temporary Preliminary Decree for the MusselsheJ.l River above

"jB^HBH Roundup Basin and indexes thereto.
flB^^H| D. lhe Department of1 Natural Resources and Conservation sent to the
wtt^Em Clerk of Court of Fergus, Sweet Grass, Park, Yellowstone and Stillwater , ;
H^^^H • Counties microfilm copies and'indexes thereto of the Temporary Prelirrdnary
^H^^H Decree for the Miasselshell River above Roundup.J H B I ^ ^ ' < ' ; ! '''; " /; -' ' '"

'-î ^^R^--—,—. ~ r tl— Tlie_Department of Natural Resources and Conservation sent to the
flB^H • • - • • • • ,'" '"• " --~ r -•- - —
l ^ ^ ^ ^ K : Clerk of Court of Golden Valley a anty (^egate, MD microfilm copies of prima
^^^9H| v facia claims and Department records for all claims submitted in the MusselsheliI —:


