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Figure 1ll

INTERBASIN TRANSFER or POTENTIAL INTEFRBASIN GROUNDWATER AFFECT
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Claim # POD Basin POU Basin 8/G Owner (s) Name & Address
175700-00 42L 39FJ G Shell 011 Co,

P.0. Box 831

Houston, Texas 77001
175699 421 39FJ G Shell 0i1 Co.,

P.0. Box 831

Houston, Texas 770Q1
174036 39FJ 39E & G Wiman, Patricia A &

39FJ Kenneth B
Box H
Baker, Montana 59313
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IN THE WATER COURTS OF THE STATE OF MONTANA
YELLOWSTONE DIVISION

LITTLE BEAVER CREEK BASIN (39FJ) ‘
ok ok k Kk k ko ko k Kk k Kk koK k Kk Kk &k KKK K&

NOTICE OF ENTRY OF TEMPORARY PRELIMINARY DECREE AND
NOTICE OF AVAILABILITY

Since you have filed a claim for a water right existing
before July 1, 1973, we are sending with this Notice your
abstract of your claim entered on the Little Beaver Creek Basin.

However, if you received a certificate or applied for a
nwater use permit to appropriate" or reserve water under the
1973 Water Use Act do not expect to receive an abstract of that
document.,

This Notice is being sent to others as required in 85-2-232
MCA.

WHAT IS A TEMPORARY PRELIMINARY DECREE
A Temporary Preliminary Decree decides the water rights in
the Little Beaver Creek Basin and lists those water rights.
1f you don't agree with what it decides as tc your right or
any other water right which may affect your water right claims,
you may file an objection, request a hearing and the Water
Courts will hear it. See the general Findings of Fact and

Conclusions of Law for further explanation of your right.

A water right in the Temporary Preliminary Decree remains
unchanged and will be 8o entered in the Final Decree if it is
not objected to during the objection period. However, if
determinations of Indian and Federal reserved water rights
present circumstances affecting that water right, additional
objections may be filed.

IF A RIGHT IS NOT OBJECTED T0, IT SHALL REMAIN UNCHANGED AND
BE ENTERED IN THE FINAL DECREE. .

HOW YOU FILE AN OBJECTION AND REQUEST A HEARING
An objection must be filed on the forms provided by the
Water Courts. The offices where these forms can be found are
listed on page 2 of this Notice.
All objections must be filed and received by thelQth day of
May , 1985. Objections must be sent to the Montana
atate Water Courts, P.O. BOX 879, Bozeman, MT 59715.

_ CAN YOU GET AN EXTENSION?
Extension for £iling objections may be granted by the Water
Judge. Requests must be received by the Water Courts on or

before the lothday of _May , 1985, Use the form

dfurnisﬁéd“by”theﬁWater~Courts?r~wr

If an extension is granted, it applies to all within this
Basin. A copy of the extension may be seen at the Clerk of
Court offices listed below and it will be advertised in local
newspapers.

(Over Pleése)
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WHERE YOU CAN SEE OR GET THE TEMPORARY PRELIMINARY DECREE (OR
FINDINGS OF ¥ACT AND CONCLUSIONS OF LAW) FOR THE
LITTLE BEAVER CREEK BASIN

See it at:

1. Water Courts Office, P.O. Box 879, Bozeman, MT 59715
Department of Natural Resources, Water Rights Bureau, 32
South Ewing, Helena, MT 59620
Department of Natural Resources Field Office, Main and
Praivie Streets, Box 276, Miles City, MT 59301
Clerk of the Court, Carter County, Ekalaka, MT 59324
Cierk and Recorder, Carter County, Ekalaka, MT 59324
Clerk of the Court, Fallon County, Baker, MT 59313
Clerk and Recorder, Fallon County, Baker, MT 59313

Microfilm of the existing water rights claimed and the
abstract as reviewed by DNRC at:

1. Water Courts Office, P.O., Box 879, Bozeman, MT 59715

2. Department of Natural Resources, Water Rights Bureau,
32 South Ewing, Helena, MT 59620

3. Department of Natural Resources, Field Office, Main and
Prairie Streets, Box 276, Miles City, MT 59301

4, Clerk of the Court, Fallon County, Baker, MT 59313 -

You can buy a copy of the Temporary Preliminary Decree at
the Department of Natural Resources, Water Rights Bureau, 32
South Ewing, Helena, MT 59620.

- Any questions? - Ciill the Water Courts Office at -(406)
586-4364.

AFTER OBJECTIONS ARE FILED
After the time for filing objections has passed, the Water
Courts will notify each party named in the Decree that heéarings
have been requested and set a date for all interested parties to

notify the Water Courts of their intent to participate in any of
those hearings.,

THE WATER COURT RULES AND FORMS CAN BE FOUND AT THE OFFICES
LISTED BELOW: :

1. WwWater Courts Office, P.0O. Box 879, Bozeman, MT 59715

2, Clerk of the Court, Carter County, Ekalaka, MT 59324

3. Clerk of the Court, Fallon County, Baker, MT 59313

1

DATED this _31lst day of Jan. , 1985.

- W. LESSLEY _

‘Chief Water Judéé -
Montana State Water Courts

!
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IN THE WATER COURTS OF THE STATE OF MONTANA
' YELLOWSTONE DIVISON
LITTLE BEAVER CREEK BASIN

-;**’*,*_*************mﬁ&‘ﬁ * % Kk *

NIANA
IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE LITTLE

1 hereby cortify that the instrument
which the certificate is affixed is o true,
cormect and compared copy of the origingl

. — e et 23 W ¥ Al A BTN LR T

ING ALL TRIBUTARIES OF THE LITYLE
BEAVER CREEK IN CARTER AND FALLON
COUNTIES, MONTANA.

Water Courts,

Witness my hand and the sea of the
Water Couts of the State of Montzna this

iZLJnouéyamz__dxazé_
L ‘ . ‘
_ORDER cmi of the Water Courts

After having revieved the Water Master's Report of existing

)
)
)
)
BEAVER CREEK DRAINAGE AREA, INCLUD- ) on file in the office of the Clerk of the
)
)
)
)

rights in the Little Beaver Creek, the Court finds that the
Report meets the requirements for the Temporary Preliminary
Decree set forth in 85-2-231(1) MCA 1978. The Court, being
satisfied with the Findings 6f Fact and Conclusions of Law

contained in the Report, hereby.

ORDERS that the Water Master's Report (attached herein) and
the abstracts of the individual water rights in the Little

Beaker Creek Basin be adopted as the Temporary Preliminary

Cecree of that Basin pursuant to Section 85-2-231(3) MCA 1978.

DATED this S0 day of __42}&a19u144g4_____, 1985.

W.W. LESSLEY, /
Chief Wwater Judge
Montana State Water Courts

L T R SV PR OPPRE L S L
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IN THE WATER COURTS OF TEE STATE OF MONTANA
YELLOWSTONE DIVISION

LITTLE BEAVER CREEK
* k k k kK k k k k k &k k kK k % kK K kX k %k % & &k k ¥

IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE LITTLE
BEAVER CREEK DRAINAGE AREA, INCLUD-
ING ALL TRIBUTARIES OF THE LITTLE
BEAVER CREEK IN CARTER AND FALLON
COUNTIES, MONTANA.

~

REPORT OF THE WATER MASTER ON THE

LITTLEtBEAVER CREEK BASIN
This Report is submitted to the Honorable W. W. Lessley,
Chief Water Judge, by Linda Hickman, Water Master for the Little

Beaver Creek Basin.

FINDINGS OF FACT
i. Authority to Act

Thls Decree is issued by a Water Judge as authorized by

Chapter 697, Session Laws 1979 (85-2-201) as amended.
L 2. Description of Basin

”LittlefBeaver Creek Basin lies in Southeastern Fallon County
and. mid to eastern Carter County. Fallon County was created on
December 9, 1913 with Ekalaka serving as the county seat. In 

1914. the county seat was moved to Baker, and in 1917 a large

portion of Fallon County was taken to form Carter‘County,'with
Ekalaka being named as the county seat. Carter County was named -

after Thomas Henry Carter, Montana's first Representative to

T MG 1) ey Rl R S

P
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Congress and who later became a Uniteé States Senator.

Little Beaver Creek Basin lies in the Great Plains. The
climate is continental with cold, dry winters and warm summers.
mhe land ir mostly flat, dotted by an occasional hill. There is
one natural rock formation called Medicine Rocks. Medicine
,Rocks conSists of an area of large, ruggeo sandstone rocks
rising out of what is otherwise flat ground. There ‘is a minimal
amount of water in the Basrn. ‘The water which is available is
~used sparingly. Conservation techniques have been in practice
for some time -and promise to continued to be practiced in the

future.

Cattle were first brought into the area from Texas in the

;;JQ~9!§~ During the late 1800'5 and the early 1900's, the land

— Ao me

supported huge open cattle operations. The ownera‘of-the cattle’
ranches were called Cattle Kings. This period of the Cattle
rings ended with the influx of homesteaders followed by several
dry years which forced the Cattle Kings to reduce their herds.
The area is largely agricultural today. Income from
1~vestock and grain crops is about equal. Wheat, barley, oats

and ‘corn are the crops usually grown. The range land: supports

cattle and sheep plus many types of game animals. These include

* fish, antelope, ducks, sage grouse, white mule deer and-wild.

“turkeys.

- Tne“first*rarlroad»was~built~in 1908 by the. Chigago.

. Milwaukee,"st. Paul and Pa01f1c Railroad Company. There are

several paved highways ‘running through the Basin and many gravel

‘roads.

Page 2




e s ST IR MR AT AR S W e

Part of the Custer National Forest lies in the southern part
of the Basin., This Forest was named for General George A.
Custer and is part of an accumulation of what once were seoeral
small forest areas. The forest area has steep rugged cliffs;

several open meadows and many wooded areas.

A total of 973 claims of existing water rights were filed
for stockwatering, domestic, irrigation and other uses. A map

outlining the boundaries of this Basin is attached.

3. Water Right Owner
Generally, the Court issues a water right to the

appropriator, who' is usually the cla1mant. If there e evzdence

that a change of ownership has ‘occurred, the Court issues £he

right in the name of the new owner. 1f a change has occurred
,)
and the Court was not informed, the correct name can be added at

a later date. g

A water right transfer certificate is 'constroctive notice
of the content thereof" and failure to file a rransfer does not
affect the actual transfer of‘weter."85-2-42§ret; seq. MCA,l5
?When a transfer certificate is received by the Water Courts

after a Prelimlnary Decree. has been issued, the orlgrnal owner's

name is retained. A remark is added listing the new owner' 5

name- as_proylded by _the transfer certlflcate.

Some water rights are claimed by more than one person on

. geparate claim forms. When both claimants insist on ownership,

each is decreed the right but a remark is added to each-decree

noting the conflict.

Page 3
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4., Pre-1973 Water Rights
The general adjudication of water rights is to cover rights
existing before 1973.
An existing water right includes those rights which would be

protected under the law as it existed prior to July 1, 1973@~
pursuant to 85-2-102(7) MCA.

S

‘5, Specifics of Procedure

_Thé‘Court‘outlined‘and supervised the procedurerof,

‘processing the~claims to existing rights. - # claim is examined

for 1ncomp1ete or inaccurate information. It is then rediewed
for- actual and beneficial use. The Court ordered the Department

of Natural Resources and Conservation tc assist in the

processing of the claims.

The extent of each individual water right claim is furtner
defined by these Findings of Fact and Conclusions of Law. Where
a claimant filed two or more water rights on the same claim |
form, each right was separated and assxgned an individual water
right number. 1f the claim did not 1nclude all the information
required by 85-2- -224 ‘MCA and the information was not available,

the right was decreed within the limits of the information

submitted. : ‘:' - ' - 3 - : _—

The Specifics of each- ‘individual claim is defined by an

abstract_oihthe water right. Each indi

claimed right includes (where possible)

'(a) The name and post office address of the owner -of the

B




forme were used for irrigation, stockwatering, domestic use and

;Therefore. a water right might be represented by two or more.

§

- . T B e

i
|
right; P
(b) The amount of water, rate and volume included in the i‘ ‘ <.
(c) The date of priority of the right; !
(d) The purpose for which the water included in the right
is used;
(e) The plaée of use and a description of the land, if any
" to which the right is appurtenant; '
(f) The source of water included in the right;
(g) The place and means of diversion;
(h) The 1nc1uslve dates durlng which the water is used each
T yeary o : :
(i) Any other information necessary to fullv define the
nature and extent of the vight.

6. Multiple Uses of a Water Right ,
Usually, a water right is decreed and the_uses of the right

are noted. In this general adjudication, the claimants filed
separate claims for each use of the water right. Special claim
a catch-all form for all other uses. As a result of thisluniqueQWMWWMMh
filing, each use of a water right will be decreed separateiy.
decreed uses., "

" A remark notation of the multiple use of a water right
appears in the following instances: |

1. Whenever an irrigation and an "Other Use™ are for the
same water right.

2. 'Whenever a water right has two or more "Other Uses."

In all cases where any multiple use of a right occurs, the

AR SR BRI 0 s ot s vl S+ e e 1 it b GRS O sy,
B . A i i - EE T . . M
4 L : 1 - Py i ol

‘approprlation. The use of the right for several purposes does

cemb&ned~f&ow—rate—and‘volume~cannoteexeeedutheﬁoriginalefmw

not increase the extent of the right, rather it decrees the

rlght to alternate and interchange the use (purpose) of the

. Page 5
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water in accord with historic practices.

7. Source Name

Although some sources of surface wwater in the Little Beaver

Creek Basin were claimed under several names, the source is

»“~¥“”*”“““generally“designated“in‘the Decree by the nameé listed 'in the
United States Geological Survey. If the source has not_been

.designated by the b.s.c.s., the source name of most common

recqﬁnition in the locality has been used.

_ﬁbommonly”técognized’réservoir and lake *names will appéér as

¢

solrce names. Thos: lakes and reservoirs that have no commonly

v

réﬁdgniéed name are generally decreed under the name of the

: wff*fw~m~fmw°qffiowing“stréam;'”Tﬁé source name index of the Temporary

Preliminary Decree cross-indexes any such source names for eaeazﬂ-w  -
~acce857 .
When'mofe than one source is claimed for a water right, the
Court determines the major source and lists that source in the
. Decree. If more than one source is determined to be maﬁdr, év

separate claim is made for the claimant.

8. ?tiority Date

5

The‘priority date claimeéd is recognizéd as prima facie and E

g0 decreed exceptﬂwherelit'is ianmplete;vor it would jgpult in ]

a clearly erroneous interpretation of the law; or the claim's
. supporting ‘documentation contradicts the claimed priority date .
Priority dates were decreed in accord with the following:

Where a claimed priority date included onlyia year, or a

Page 6
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year ané & month, the last day of the year and the last day of
the month are decreed as the priority date.

Priority dates for yroundwater rights after 1961 are
reviewed for compliance with the Groundwater Act. Priority

dates are not changed if it appeared that the wrong form had

been used.

If a claim to groundwater after 1961 is based oh use, the
priority date ig decreed as the date of filing the claim to the

existing right.

9, Irrigation

‘irrigation is a peneficial use of water.

'Elgn;ﬁaﬁgs;“'Ih"this“genera1~adjudication.unGEIMChQPFQFm§97;_“H
cessior Laws 1979, flow rates are decreed in gallons per minute 1
(gpm) or in cubic feet per second (cfs) §nstead of the
traditional miner's inches. Eleven gpm:is equivalent to one

miner's inch; forty miner's inches is equivalent to one cubic

- foot per second. g

THE FLOW RATES OF ALL PREVIOUSLY DECREED WATER RIGHTS ARE
C
UNCHANGED AND ISSUED IN ACCORD WITH THE FLOW RATE DECREED IN THE
‘ORIGINAL ADJUDICATION.

'WHEN DIFFERENT CLAIMANTS CLAIMED WATER RIGBTS BASED "N

' 'DECREES AND THE TOTAL FLOW RATE CLAIMED BETWEEN THE CLAIMANTS

EXCEEDED THE AMOUNT ON THE DOCUMENT, 2 REMARKTSMENTEREDWON“EAGH~-MM*'>~!~

'DECREE NOTING THOSE DECKEED USES OF THE EARLIER DECREED RIGHT.
Flow rates based on a filed notice of appropriation“ or

suse" right shall not exceed 2 reasonable application rate. A

pPage 7




reasonable application rate for flo0d, sprinkling and pump

eomnemests Mﬁfw '}"' s e
grngy LAt
f 7.

systems which is in keeping with the genercl requirement of most
users in the Basin shall not exceed 17 gpm per acre (1.5 miner's
inches). The Court has decreed all claimed flow rates of 17 gpm
per acre or less on such systems. HOWEVER, IF THE SUBMITTED
DOCUMENTATION CLEARLY DOCUMEN1S A LARGER CLAIMED FLOW RATE, IT
WAS SO DECREED. | ‘ v

Wwater spreading, subirrigation and natural overflow and

other irrigation systems not subject to guantification do not
Vgenerally have~a constant or consistent flow rate. The extent
of the right is limited by the decreed volume. While the water
rights for subirrigation and natural overflow are decreed, the
 ,ngg;w9§”§hg;;ight does not have a right to demand continued

right of the water by these means of diversion.

yolume. +Volume is decreed in acre-feet benefically used in
one year. An acre~-foot of water will cover one acre to a depth
of one foot. Net crop consumption requirements are considered
to be the total amount of irrigation water a Ccrop will use
during an average growing season. Water usage is dependent on

the overall efficiency of the irrigation system. General

maximum requirements of differing systems are outlined in the

following table:

sprinkler & Water Spreading
Pumped Diver- Systems, Sub-

: Flood Systems sion Systems irrigation and
Climatic~~%diversionLditchl_mmvolpmes,» Natural Overflow
Area A (AF/R) . T yolumes (AF/A) -
I

IX

111

IV

v

A R R




Volumes are measured at the point of diversion

Period of Use. Because the period of use can vary widely
for each individual user, the period of use is accepted as
claimed unless the claimed period of use contradicts a
previously decreed or documented period of use.

If a period of use was not designated by the claimant, a
period of use for irrigation ¢laims was assigned in accord with
@ reasonable irrigation season for the climatic area. Those

seasons are as follows:

Climatic Area e Period of Use -
1 3-15 to 11-15°
II 4-01 to 10-30
III 4-15 to 10-15
v 4-20 to 10-10
\'4 4-25 to 10-05

Rlace of Use.

A, Verification of Place of Use. Irrigation rights afe
decreed to a defined place of use. 1In delineating the place of
use, the claim is verified by the use of aerial photographs,:
field investigation and data submitted by the Department of
Natural Resources and Conservation and the claimant. The place
of use for irrigation is accepted as claimed except when the

land did not appear irrigated or irrigable.

The place of use is designated by legal land description and

can be further defined by reference to the maps and referenced @ .

uherial photogréphs included in the Court records.
B. Supplemental Water Rights and Place of Use. In many

cases, several water rights with differing priority dates or

'&h"’ B AL

t
r

~.‘;‘§W‘_ < v

| et PR A A




I Rt (oo o st

cdifferent sources are combined to supplement the irrigatior

requirements of all or part of the same acreage.

Supplemental
rights means the rights have overlapping places of use, The
rights can be combined. to irrigate only overlapping parcels of
the claimant's total acres. The combined volume of these rights
shall not exceed the given acre-feet per year. Each right is
limited to the flow rate, volume and place of use.’

Place and Means of Diversion. The place and means of

diversion are Gesignated. The place of diversion is

' gpecifically designated by legal land description.

Secondary points of diversion are noted when possible;
however, the claim and claimant's map in many cases will more
specifically define the point of diversion. |
~ When a point of diversion is found on a source other than
the one claimed, the othar source points of diversion are
decreed when that source is determined to be an incidental part
of the original source. A remark will appear with the other
source points of diversion that identifies the incidental
source. If the other source is not considered incidental, a
separate claim is created.

THIS INFORMATION IN THIS FIRNRDING IS ONLY A GUIDELINE AND IS
"SO USED. THEY CAN AND WILL BE MODIFIED TO SHOW THE WATER
CLAIMANT'S OWN CIRCUMSTANCES. THIS CAN BE DONE ON CLAIMANT'S

. OBJECTIONS OR WATER COURT'S OWN MOTION.

10. Irrigation Districts

Some irrigation districts used their water rights on

Page 10




designated places of use and the right has become appurtenant to
the land. 1In those cases, the claim was verified and decreed in
accord with the criteria used for all other irrigation claime.

Where -the irrigation district engaged in the sale of water
or the place of use changed on & continuing basis, the claimed
flow rate and volume were decreed as claimed without an attempt
to'vefify‘usage. )

The several rights on one claim form are identified as being
supplemental. Water rights from separate sources that water the

‘same land are identified as being supplemental. ; S

1l. Domestic Use

Elow Rate. The average flow rate from a groundwater source

in the State of Montana is approximately 25 gallons per minute,

However, a flow rate‘bf 40 gallons per minute is acceptable. As
a result, those domestic rights with a claimed flow rate of 40
gallons per minute or less are so decreed. Where the claimed
f;ow rate and the accompanying documentation does not
substantiate a flow rate, the right is decreed a flow rate of 25
gallons per minute. When a flow rate claimed had been
previously decreed, the flow rate is not changed.

Yolumie. A reascnable volume of water for domestic use is

calculated at 1.0 acre~feet per household with an additional .5

acre-foot-for each-quarter -acre of yard, ~ —-
Flow rates andYVOlumes are measured at the point of
diversion.

Place of Use. Land irrigated as part of the domestic use is

Page 11
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Gecreed as part of the place of use. If a claim for domestic
use included irrigation separate from the Gomestic use, the
irrigated land was decreed separately.

Period of Use. The period of use claimed is the period of

use decreec.

"12. Stockwater
Yolume. Stockwater is a beneficial use of water. The limit
of the right is based on a consumptive use of 30 gallons per day
per animal units--An animal unit is described-as a cqw/calf pair
or equivalent. The numbér of animal units is in most instances

limited to the reasonable carrying capacity of the area

historically serviced by the water source. 1In those cases when

historically the soutce is utilized more ‘mfén;'.;i;;,'eiy, ‘for
instance in the case of a confined stockyard, the right
increases based on the number of animal units. Finally, where
the stockwater is impounded in a reservceir, a right to '
reasonable carryover for use in future years is acknowledged.
Elow Rate. The flow rates for groundwater developments for
stockwatering purposes were governed by the same principles on
ddmestic groundwater‘sources. Those rights involving stock

drinking directly from instream surface water sources do not

reflect a specific flow rate. The instream flow rate shall be

reasonable and shall not exceed the extent of the right as

historically utilized.

Place of Use. Where stock drink directly from the surface

water source, the point of diversion and place of use seek to

Page ‘12
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ghow all land adjuacent to the source.

13. Reservoirs and Storage of Water

A ‘storage right can exist for water that would otherwise go. -

to waste. This right is dependent upon the lack of interference

with other rights.

“* The right to appropriate water by storage in a ‘reservoir is =

a right separate from a water right. Actual beneficial use of

stored water creates a water right. The Court decrees the

*-rimits of that right.

14. Other<Uses

In the Little Beaver Creek Basin, water use claims for

municipal, commercial, wildlife, fire protection, f£ish and
wildlife, oil well flooding and recreation were submitted.

""The Court finds that no individual nor Department filed any
‘ﬁalid instream claims for fish, wildlife and recreational
"instream uses.

"Murphy Rights." Section”l of Chapter 345 of the 1969

Session Lawsvprovided for the appropriation of waper in
~designated streams tg maintain fish aﬁd‘wildiife hébitat. The
Court”subjects theSe*rights to all prior_exiéting rights |
éursuant'to 89-801 RCM 1947. The flow%rate“and‘ﬁolume'ofﬁéﬁeéé

rights are subject to change should the Court,dete:ming;thé

waters are needed for a use determined to be more beneficial to

the public.

Flow Rates. Flow rates are decreed as claimed unlesgs the

Page 13

T M IR 4 e SR A v AT T g, B i b bV kbt T
Y \ORDE L AR 5 bl
. . .

r




e L RO RN 0 s, —

¢ocumentation accomparying the claim supported a different
amount. The Court could not, however, determine a flow rate for
the minimal amount necessary to sustain fishingy, wildlife,
recreation and navigation. Flow rates for mining, power

generation and fish raceways are dccepted when it is determined

B L te s n T ettt L

" “that the amount'claimed is less than the average annual stream
flow. Rates in excess of the average annual stream ‘flow are
reduced to ‘that average‘rate.

Yolumes. Volumes are decreed as claimed unless the
"documentation accompanying the claim support a different amount.
Commercial and industrial use are limited to a volume based

on a twelve hour day unless documentation supports a higher

601ume based on an extended period of use.

Agricultural spraying was limited to a reasonable volume of

five acre-feet unless documentation'supported a7higher volume.
| ~Incidental Use. Many purposes, especially fish, wildlife
and recreation, are incidental to‘another beneficial use of
‘water. The extent of the water right for an incidental use is
no more than the extent of the primary use of the water. .
Ngn:ggnsnmptixe_nse. The Court recognizes that several uses

doznotvconsume water. A remark is added to these uses declaring

"the use to be non-consumptive.

L
{t

15. Sstandards
The standards used by the Water Court to aig it in
calculating flow rate, volume and other elements of a water

right are merely yardsticks to serve as a means to what should

Page 14
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should not be.

THEY ARE NOT ABSOLUTE; THEY ARE NOT UNCHANGEABLE; THEY ARE
NOT INFLEXIBLE. THEY ARF SUBJECT TO MODIFICATION TO REFLECT AN
INDIVIDUAL CLAIMANT'S WATER RIGHT IN ITS YRUE AND CORRECT SENSE.

16. Claimed Federal Reserved Water Rights

rhe determination of water ‘rights- in ‘the-Little-Beaver-Creek--

Basin shall be subject to the contents of any future compact

negotiated by the Montana Reserved Water Rights Compact
Commiseion and the United States of-~America which will determine
reserved water rights of the United States Forest Service.

Should no compact be approved in accordance with Title 85. Part

2, Chapter 7, Montana Code Annotated (1983) or applicable law,

this Preliminary Decree is subject to the- determination-~in

accordance with State procedure, of water rights claims of - thef

United statea of America on behalf of the United states Forestffe

Service. The general adjudication of water rights is to cover'
rights to the use of water which would be protected under the
law as it existed prior to July 1, 1973, subject to the

1

livestock and ‘domestic uses exempted in 85-2-222 Montana Code
‘Annotated (1983). | - f

= N
Pas
i

17.‘ Terminated Claim

The Water Court takes Judicial notice of water claims that

O

have'been terminated‘during»this adjudication~process;ﬂ

Instances are-

‘1. A .claim filed with the adjudication Field Office and

Page 15
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withérawn and terminated by the claimant because of

self-confessed errors and filed anewv.
2. Claims filed and then withdrawn at claimant's request.
3. Claims that appear in the abstracts of water rights as
part of the Temporary Preliminary Decree because they were

a881gneo a "number™ by the Helena, Nontana offlce. and later

returned to the forwarding Field Office; and these cldims have a

remark on the abstract of their termination for one reason or-

another from claimant. These claims are "alphabetized" and
L stored--in the archives of the Depértment of Natural Resources -~

and Conservation by Field Offices.

i

The claims are printed in both decrees. The '0'-prefix’will

e b e ¢ e e e e e

B e ey,

tell the computer to prlnt a statement saying, 'The Court finds

no :ight for this claim, as it has been withdrawn at the request

of the claimant.”

4. Claims terminated by the Field Offices and the DNRT

s

\fbefore an Order of this Court of April 22, 1982, ordering that
,these claims were not to be terminated but stamped:at,the time
‘_offtiling qnd“processed as all other claims, even though‘there
bwee a failure of payment of fees. All claims tefminated becauee
of lack of payment will be considered specmally by thls Cou t atf

the time of Temporary Preliminary Decree ‘hearings.

18, Supreme Court
‘That there is pending in the Supreme Court of the State of
Montana, Case #83281, entitled Department of State Lands vs.

Walter Pettibone and Others; that an opinion has not been issued

Page 16 ‘ .
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in that case.

Based on the Findings of Fact, the Water Master makes the

following:

CONCLUSIONS OF LAW

1.

This Report meets the requirements for a Preliminary Decree
as required by 85-2-321 MCA 1979. :
o | 2.
For each person who claims an existing water right in this
.Basih;‘there is attached to this Tempoféry Preliminary Decree a
statement defining.the'natuie and extent of his claimed~righ€,~

~as found by the Water Court and as requested by 85<2-231 MCA and-

85}2-234 MCA; these Conclusions make all these att;ched‘
statements a part of this Report. |
3. A
A1l notices, all substantive and procedural requirements ‘of
court adjudication of water claims and requirements for hearing

_ and decision have bien fulfilled.

4.
The water adjudicated in this cause is a water uSé'that‘is
‘ofia beneficial use and is the property of the State of Montana

?lﬂgpd_fbr the use of these named water claimants, subject to their |

appropriative rights as specified in this Report.
| 5.

All Findings are merged with these_Cpnclusioné'of\qu to

give them the force of law in this Report.

Page 17
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6.
Should the reserved water rights claims of the United States

of America on behalf of the United States Forest Service be

determined by a compact approved in ac:ordance with Title 85,
Part 2, Chapter 7, Montana Code Annotated (1983), or approved in

accordance with applicable law, objections to the Preliminary

' Decree may be made by the United States of America, the -
Department of Natural Resources and Conservation, a person named
in this Decree, or any other pe:son for good cause,shown.

Should no compact be approved, the claim of the‘United
States of America on behalf of the United States Forest Service
will be determined by this Court in accordance,with State

procedure.

No Final Decree Wlll be 1ssued on the Little Beaver Creek
Basin until each person who has filed a claim of existing right

and the United States of America on behalf of the United States

Forest Servxce has been notified of the determination of all
wvater rﬁ‘“t claims in the Basin, :'cluding the reserved water
rights’of the United States Forest Service, and any proper
objections to those determinations have been heard.
7.
Ail Decrees, both Preliminary and Final, shall be amended to

conform to the final decision in Case #83281, entitled

'Departmen;”oiwssa;g_Lands vs. Walter Pettibone_and. others.iwrrpuﬂﬂwihv

DATED this _30. day Of%a-uur._r 1985-

‘LINDA HICKMAN

Water Master

P.O. Box 879

Bozeman, MT 59715
Page 18
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. guitable headgates at the point wherein a ditch taps a stream

and shall also, at some suitable place on the ditch and as near

IN THE WATER COURTS OF THE STAYZ OF MONTANA
YELLOWSTONE DIVISION

LITTLE BEAVER CREEK BASIN
* & k k K K k kR Kk k & X K K K Kk & & &k & Kk & &

IN THE MATTER OF THE ADJUDICATIUN )
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND, WITHIN THE LITTLE )
BEAVER CREEK DRAINAGE AREA, INCLUD- )
ING ALL TRIBUTARIES OF THE LITTLE )
BEAVER CREEK IN CARTER AND FALLON )

)

)

" COUNTIES, MONTANA.

MEMORANDUM
Early in our State's history (March 12, 1885) we were
concerned about measurement of Montana water.
85-5-302 MCA, whoée genesis was a statute of 1905, is still

our guiding law. It states »_ . . shall be required to have

the head thereof as practicable, place and maintain a proper

measuring box, weir or other appliance for the measurement of

water flowing in such ditch."”
Now, as we move into the present and future of water and its

management, measurement of that water is most important.

DATED this 28™ day of .Qa’__"_"‘f’_uf, 1985.

W. W. LESSLEY
Chief water Jud
P.O. Box 879
Bozeman, MT 59715

)
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IN THE WATER COURTS OF THE STATE OF MONTANA
YELLOWSTONE DIVISION

LITTLE BEAVER CREEK
X Kk & k % k % Kk k K Kk & % k Kk k kK kK kK k k % % k k Kk &

IN THE MATTER OF THE ADJUDICATION
OF THE .EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE LITTLE
BEAVER CREEK DRAINAGE AREA, INCLUD-
ING ALL TRIBUTARIES OF THE LITTLE
BEAVER CREEK IN CARTER AND FALLON
COUNTIES, MONTANA.

MEMORANDUM

The command of the Legislature was to "expedite"™ and
facilitate the adjudication of the water rights of Montana.

To assure a speedy, simple and effective program for
-adjudication of Montana water, there was created a specific‘
statewide program, operated by a newly created Water Courts
system, all under the supervision of the Montana Supreme Court.

The Act creating the adjudication program and its Water
Courts became law May 11, 1979; immediately on June 8, 1979, the
Supréme Court promulgated its rules and prescribed forms and set
in motion a statewide filing of water right claims.

Meanwhile, between May 11, 1979 and June 12, 1979, Water
Judges were elected. Present Water Judges are Bernard W.
Thomas, Robert M. Holter and Roy ¢. Rodeghiero. Early in June,

1979, these Water Judges met and began supervising (under

hrﬂéﬁé};ﬁQVCourt direction) the preparing, filing and collecting of

more than 200,000 water claims in the State of Montana. These

Judges met and elected Judge W. W. Lessley to act as a Chief




water Judge toO give direction and unity to their work. (In 1981
a statute amending the original Adjudication Act was passed and
Lessley was appointed Chief Water Judge by Chief Justice Haswell
of the Supreme Court.)

on April 30, 1982, all water claims were in under thé
_direction of the Water Courts and clarification by field
personnel began.

In early November, 1980, the first Water Master was
appointed and adjudication began in two jarge basins of the
powder River. 10,302 water claims were adjudicated, 316

A“objec;ions were £iled; hearings held on 146 cases. A final

decree on both.basins’ﬁas filed Rpril 14, 1883, and only one

appea1 grom all that adjudication has been filed in the Supreme
Court.

Meanvhile in Jun€, 1983, the Water Courts had the 200,000
claims compute:ized and in a single master computer jocated in
gelena. The Courts are nov supervising the final verification
of all claims for the final computer run for all preliminary
decreee.

The organization and staff of the Water Courts has grown.

~ ps directed by the Legislature,.it has three Water Judges, a
““ChievaatermJudge,ﬂtp;59”W§§gg Masters, an engineer assigned to

and actively working with the Watermébﬁiigj*éﬁa“EWb“officewwgthim
employeesuskilled-in-offiqenskills, word processingFHQOc&gtﬁbase.r,w
computer work and in water Courts procedures and forms.

The Water courts have established their own Rules of Court,

specialized-forms for-objections, pre-pre trial and pre—trial.<

Page 2
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procedure for water case hearings and trials; all objections are
heard promptly and accurate recording machines prepare Court
records and transcripts of all hearings.

As of now, final decrees have been issued in three Basins.

The Water Courts in 1984 will adjudicate at least siiteen
Basing; there is a real possibility to adjudicate 20 Basins.

specifically, 13,506 individual water claims ha;e been
clarified, verified and adjudicated by preliminary decrees as of
January, 1984, %ith final decrees ahead.

This comprehensive Water Court program has been challenged

in Federal Courts. The words of the pistrict Federal Judges who

_ first heard the challenge are significant. The key phrase of

the evaluation of Montana's program by Chief pistrict Judge
pattin and District Judge Hatfield je: "It is clear that the
adjudication contemplated by the Bill is both comprehensive and

efficient."” Federal Judges Battin and Hatfield spell out the

specifics of the working of the Montana water Courts in this

clear and practical language:

"By enactment of the last legislature of the
state of Montana, Senate Bill 76, as yet uncodi-
fied, has provided the vehicle for adjudicating
claims of existing water rights in Montana. The
provisions of that Bill bear heavily upon this
Court's decision to dismiss these cases on the
basis of wise judicial administration.

In essenCé”the“Biilwprovides—foxmadjudicatiggwgﬁhwwA
all existing water rights in the State of Montana. -
Section 6 of the Bill provides that:




I Sl
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‘U

1) The action for the adjudication of all
existing water rights under [this act]

is commenced with the issuing of the

order by the Montana Supreme Court to file

a statement of a claim of an existing water

right as provided in I[section 16].

(2) The water judge for each division shall

exercise jurisdiction over all matters con-

cerning the determination and interpretation

of existing water rights within his division.

(4) All matters concerning the determination i

and interpretation of existing water rights d

shall be brought before or immediately traris-

ferred to the water judge in the proper water

division unless witnesses have been sworn and

testimony has been taken by a district court

prior to the date of the Montana Supreme

Court order as provided in [section 16].

LSRN L m T e W T e

3 L

Section 16 of the Bill provides that:

(1) The Montana Supreme Court shall within 10
days of the filing of the petition by the attorney
general issue an order to file a statement of a

claim of an existing water right in substantially
the following form:

"WATER RIGHTS ORDER

FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL f
RESULT IN A CONCLUSIVE PRESUMPTION THAT THE WATER : ;
RIGHT OR CLAIMED WATER RIGHT HAS BEEN ABANDONED,
+ « « This order is notice of commencement of
procedures for the general adjudication of
existing rights to the use of water and of the
requirement to file a claim for certain existing
rights to the use of water. Every person,
including but not limited to an individual,
partnership, association, public or private
corporation, city or other municipality, county,
state agency of the State of Montana, and federal
agency of the United States of America on its own
behalf or as trustee for any Indian or Indian
tribe, asserting a claim to an existing right to
the use of water arising prior to July 1, 1973, is
ordered to file a statement of claim to that right
with the department no later than June 30, 1983. .
n

[3 The above-cited sections reflect both the 7 S
policy and the essential mechanism for
adjudication of state water rights. Adjudication
by adversary proceeding initiated by one claimant
against all others in his drainage has been for-

Page 4
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claims, including federal and federal trust
claims, in a systematic manner. The procedure
outlined in the Bill is that of: (1) £iling of an
order by the Supreme Court requiring the filing by
all claimants of statements of each claim; (2)
upon filing of all claims, submission of the
claims to the water judge in the division or
district in which the claimed water is diverted;
(3) through utilization of special masters, the
rendering, by tlie water judge, on the basis of the
filed claims, of a preliminary decree of water
right; (4) after passage of time without
objection to the preliminary decree, entry of a’
final decree of water right which is binding upon
all parties; (5) if objection is timely taken by
the claimant to the preliminary decree, judicial
determination of the right, but without the

necessity of joining 2ll users in the claimant's
drainage.

H

;

% saken in favor of blanket adjudication of zall
|

1

|

|

i

And the Court concludes:

As the general adjudication has been initiated
by recent order of the Montana. Supreme.Court, it
would seem that the greater wisdom lies in
following Colorado River, and on the basis of wise

~judicial administration,. deferring to the . ,
comprehensive state proceedings. The federal
proceedings are all in their infancy; service of
process has been but recently completed. The .
state adjudication is thorough, as opposed to the
piecemeal proceedings initiated by the Government.
There is no jurisdictional question preliminarily
attending the state adjudication; all such
questlons have been eliminated by the McCarran
Amendment. The state forum will likely be more

convenient, geographlcally, than the federal
- forum,

1
L
SO SOV U I SO O

B
[

The original hearing before the 9th Circuit carried the
minority opinion of Circuit Judge Merrill. His statements are
significant as bearing on the need and practicality of the

Montana Water Courts operation:

I agree with the district court. Water
adjudication is essentially a local concern, and
in. every western state water scarcity poses a
problem not just to Indians but to everyone. In




my view, it is highly important that each state be
accorded room for an effort to solve its water
scarcity problem in the manner it regards as most
appropriate. Here so long as Montana gives
recognition to Indian water rights and their
establishment pursuant to federal law, I see no
good reason why Indians shouldn't be joined with
other water users in the state in order to achieve
a comprehensive state adjudication.

Finally, the federal law on the Montana Water Courts, as
spoken by the Supfeme Coﬁrﬁ of_ghé ﬁﬁitéd'states,rfﬁiouéhliAA

Justice Brennan for the Majority:

In light of this history, the parties in this
case have engaged in a vigorous debate as to the
exact meaning and significance of the Arizona and
Montana Enabling Acts. We need not resolve that
debate, however, nor need we resort to the more
general doctrines that have developed to chart the
limits of state authority over Indians, because we

- -are—-convinced--that, whatever- limitation the
Enabling Acts or federal policy may have
originally placed on state court jurisdiction over
Indian water rights, those limitations were

- removed by the McCarran Amendment.

And on'specific problems of Indian rights and federal
reservations vis—a-vis Montana State program by adjudication,

the Justice continued:

But the most important consideration in Colorado
River, and the most important consideration in any
federal water suit concurrent to a comprehensive
state proceeding, must be the "policy underlying
the McCarran Amendment," 424 U>S., at 820; see
Moses H. Cone Hogspital, supra, at ¢ andy
despite the strong arguments raised by the ‘

- _respondents,-we_cannot.conclude that water rights

suits- brought-by-Indians and seeking adjudication
only of Indian rights should be excepted from the
application of that policy or from the general
principles set out in Colorado River.

' Page 6
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Further:

We also emphasize, as we did in

that our decision in no way changes the
substantive law by which Indian rights in state
water adjudication must be judged. _State. courts,
~-as-much- as federal coirts, have a solemn
obligation to follow federal law. Moreover, any
state court decisio idge Indian
water rights protec

to receive,

The Act creating the Water Courts and itg jurisdiction and

its operation meets the caveats of Justice Brennan's opinion,

~-This-is-evident inthe caiéful adjustment of the general
sdjudication process to special problems of Indian and federal

reserved rights.

85-2-701. Legislative intent. Because the water
and water rights within each water division are
interrelated, it is the intent of the legislature
to conduct unified Proceedings for the general
adjudication of existing water rights under the
Montana Water Use Act. Therefore, it is the
intent of the legislature that the attorney
general's petition required in 85-2-211 include
all claimants of reserved Indian water rights as
necessary and indispensable parties under
authority granted the state by 43 usC 666.
However, it is further intended that the state of
Montana proceed under the provisions of this part
in an effort to conclude compacts for the
equitable division andg apportionment of waters
—between-the-state- and—its peo
Indian tribes cla
within the state.

85-2-702. Negotiation with Indian tribes. (1)

The reserved water rights compact commission,

created by 2-15-212, may negotiate with the Indian
. tribes or their authorized representatives

jointly or severally to conclude compacts under

85-2-701, Compact'proceedings shall be commenced

by the commission. The commission shall serve by

Page 8 ,
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Even more important is Justice Brennan's clear approval

what the Montana Water Courts can do:

. « » assuming that the state adjudications are
adequate to guantify the rights at issue in the
federal suits, and taking into account the
McCarran Amendment policies we have just
discussed, the expertise and administrative
machinery available to the state courts, the
infancy of the federal suits, the general 3ud1cial
“bias- against ‘Piecemeal litigation; and the-
convenience to the parties, we must conclude thdt
the District Courts were correct in deferring to
the state proceedings.

We here at the Montana Water Courts know the Justice is not

retreating from general principles of Indian rights, and federal

reservations. In these words he makes the understanding clear:

thhing‘we say today.should be understood to

“represent even the slightest retreat from the
general proposition we expressed so recently in
New Mexico v, Mescalero Apache Tribe, ante, at
¢ (1983): "Because of their sovereign

status, [Indian)] tribes and their reservation
lands are insulated in some respects by an
'historic immunity from state and local control,'’
Mescalero Apache Tribe v. Jones, 411 U.S. 145, 152
(1973), and tribes retain any aspect of their
‘historical sovereignty not 'inconsistent with the
overriding interests of the National Government.'
Hashington v, Confederated Tribes, [447 U.S. 134,
153 (1980))." Nor should we be understood to
retreat from the general proposition, expressed in
Colorado River, that federal courts have a
‘"virtually unflagging obligation. . « to exercise
the jurisdiction given them." 424 U.S., at 817.
See generally Moses H. Cone Hospital, supra, at
+ But water rights
,adjudicatlon is a virtually unique type of
proceeding, and the McCarran Amendment is a

-virtually-unique-federal-statute, and-we-cannot—in
.this contract be guided by general propositions.
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