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J^^^^m IN THE WATER COURTS OF THE STATE OF MONTANA i^^H
.JH^^B CLARK FORK DIVISION J ^^^l
jBH^H SOUTH FORK F LATHE AD RIVER BASIN ,: j^^HI
î ^^^H * * * * * * * * * * * * * * * * * * * * * * * * * * ^^^H
B^^H| STATE OF MONTANA ^ ^ ^ 1
j^^^Hf IN THE MATTER OF THE ADJUDICATION ) *** Courts j^HH
SI^^^H A n TVTT rriup MiinpR v ROT'H S U R F A C E AND ) I hereby certify that the instrument to ' ^ ^ ^ ^ ^ 1

^ ^ ^ ^ ^ H - - _ SOUTH..FORK..FLATHEAD^^RIVER IN[ : ) ...Witncss-my.hand..and.the.seal.of.th« _.. W^Mi
WBB^M FLAT HE AD, POWELL, HISSOULA AND ) Water Courts of tho State of Montana this fl^^H
| ^ ^ H LEWIS AND CLARK COUNTIES, MONTANA. ) J ^ o f S 2 2 L A \*EL ^ ^ H
^ ^ H _ • -^v QJpt / ^ ^ 1
^^^^H ^ /OPAt ill K A :4 AiLCfT ^ ^ ^ H
^ ^ ^ | : ORDER £/ | Clerk of tie Water Cou*̂  ^ ^ H

^H^|H After having reviewed the Water Master's Report of existing ^^^fl

^ ^ ^ ^ B rights in the South Fork Flathead River'Basin, the Court finds ^ ^ ^ H

_ ^ ^ ^ ^ B ... : that the Report meets the requirements, for the; Temporary .^^^1

J^^^Hjbu.^.. _._ Preliminary Decree set forth in 85-2-231 (1) ':MCA 1978. The ^ ' ^ ] ^ ^ |

J^^^H ! , Court, being satisfied with the Findings of Fact and Conclusions |HH

S^^^H i of Law contained in the Report, hereby Ĵ Ĥ

^^^^H| ORDERS that the Water Master's Report (attached herein) and ^ ^ ^ H

^H^B the abstracts of the individual water rights in the South Fork ^ ^ H

* ^ ^ ^ H ' "̂ ' ' • ' ' ' ' ' ̂  ' ' ' ' . . '- " ' - ' * ^ ^ H
••j^l Flathead River Basin be adopted as the Temporary Preliminary ^HH

i^^^H . Decree for that Basin pursuant to Section 85-2-231(3) MCA 1978. ^ | H

^Hj^^H DATED this ^f3^ dav r>f (QSUJA^S ,1984. ^ ^ ^ H

^ ^ ^ ^ ^ B -̂.— _̂̂ .; __ _ ^ _ _ u _ _ ^ _ ^ , ^ ^ _ _ _ _ _ _ ^ _ _ _ ^ ^ ^ ^ ^ ^ H
. ^ ^ ^ ^ ^ H - .' . : ' . - / .VJater Judge . ... \ '-' ,, • / ^I^H
|^^H^I| ;/ >> . : : / Clark Fork Division __^^^H



r n
__________ IN THE WATER COURTS OF THE STATE OF MONTANA ->,\ ,/] >_______H

^I^^H CLARK FORK DIVISION ; ^"T^M

^ ^ ^ ^ ^ B SOUTH FORK OF THE F LATHE AD RIVER BASIN U^H

^̂ ^̂ fl ************************* flH
_________ IN THE MATTER OF THE ADJUDICATION ) . ^ H
____•______• OF THE EXISTING RIGHTS TO THE USE ) flHI
_̂______fl| OF ALL THE WATER,. BOTH SURFACE AND ) 4̂ H

_._______________• UNDERGROUND, WITH IK THE SOUTH FORK ) | ^ H
"_______HM OF THE FLATHEAD RIVER DRAINAGE AREA, ) "*^H

rr—^^g^^rrrrrrr-rrr-rr^r-r-—^- -, - INCLUDING -ALL -.TR-IBUTAR-I-ES-OF—THE™™—- r>--̂ ~ W-~-.T — ~ -,.,™-._™ rr-~—£_••
_•____________• SOUTH FORK OF THE FLATHEAD RIVER IN ) MH
______•} FLATHEAD, POWELL, MISSOULA AND LEWIS ) ^^M
^ ^ ^ ^ H AND CLARK COUNTIES, MONTANA. ) ' W^M
^ ^ ^ ^ H REPORT OF THE WATER1'MASTER ON THE ; ^ H
^ ^ ^ ^ | SOUTH FORK OF THE FLATHEAD RIVER BASIN !• ^ ̂ ^ 1

'•i.^^^^m This Report is submitted to the Honorable Robert M. Holter, /^H
'-'-Ŝ Ĥ —— ^atJer^udge-of-the--e^a-r-l^-For-k-Di^is.ion-,..-b^-A.._S^zann^J? 1 ..„..__.....__ .=_„_ j ^ H

H^^H '' Water Master for the South Fork of the Flafchead River Basin. : j^H

• . ; „„.,„„; 1
•^HH :i 1. Authority to Act ' o ^ ^ 1
j^^^^B " This Decree is issued by a Water Judge as authorized by 'l^H
^ ^ ^ H Chapter 697, Session Laws 1979 (85-2-201) as amended. > WM
^ ^ | | 2 Description of Basin - Sduth Fork of the Flathead River ; ,, • •

. : ̂ ^^^H - '' ' ' ''' ' '; ''' ' ' ' ' , " •" •' B ^ l
-v.^^^^B The South Fork of the Flathead River is one of Montana s - , ^ H

•^H " : , roost primitive and inaccessible rivers. T^e River orIglnfees~iH ——-—-——^™

«-*____H^H the Bob Marshall Wilderness and weaves its way northward, acting J^M

HJ_j_j_H i as a main travel route "through the western section of the _________{

l.i:.-ix..^:...-:;:.. m
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^^H|^H component of the National Wild and Scenic River System. ^ ^ ^ ^ H

ifl^^^^H The South Pork flows north into the Hungry Horse Reservoir. , ^^^^^H

j^^^^Hf . T n e Hungry Horse Dam is one of the world's largest and highest j^^^^l

^^^B^B dams. ^^^^^|

^ ^ ^ ^ ^ B The terrain of the Basin consists of deep valleys which cut ^ ^ ^ ^ B

r^^^^^B---.---..-—--- r • - r.~ through the.mountains -in a -very- -complex- system. -Except -for :the --. • ~~.—- •—-—-T^^^^H

^^^B^H. higher mountain ranges and some cultivated valley bottoms, the ^^^^H

^^^^^B area is heavily forested. The impressive country is unique ,^^^^B

^^^|^B among wildernesses. The Bob Marshall is one of the Nation's ^^^^B

^^^^^H earliest wild areas to be set aside as an official wilderness i^^^^H

^^^^^H area. ' ^^^^H
*^^^^^H Tne area offers outstanding opportunities for solitude and J^I^H
J^I^^^H--—--————— an -un-r-iv-a-1-ed-w-i-l-de-r-ness -exper-ienee-.—-Among -many-of -its -features — ^ — — ^ — -^^^H|
' ^ ^ ^ H '; "" l ' ' ' ' ' ' •••• . '••• ^ ^ ^ 1

^^^•^B ' are several rare wildlife species including the cutthroat trout, ^ ^ ^ ^ H

^^H^^H^ the Nation's largest non-park grizzly population outside of ^ ^ ^ ^ ^ H !

^^^^^^H Alaska, elk, bighorn sheep, mountain goats, black bear, mule and . "^^^^H

^^^^^^^H whitetail deer, moose and the mountain lion. i^^^^fl

^^^^^•> The main tributaries of the South Fork of the Flathead River ^ ^ ^ ^ 1

j^^^^^H are Young' Creek, Danaher Creek, Gordon Creek, White River, . j^^^^l

^ ^ ^ ^ ^ B Little Salmon Creek, Spotted Bear Creek and Sullivan Creek. / fl^^^l

'"^H^^H . '. Approximately 124 water claims were filed in this Basin. ' ^ ^ ^ ^ ^ 1
:^^^^^^> ' The primary water uses in the Basin consist of domestic, •• ̂ ^ ^ ^ |
;.1̂ ^̂ ĤB1'' recreation, fish, wildlife and commercial. The boundaries of >.^^^^l
-'^^B^^W- — _ - ...- -. --- .---• .-•-• • . . /••.̂ . ..- ... •- .' - ,____^_ •- '----- ----- ';-•- " ^ ^ ^ ^ B

~^^^^^B ' this Basin are outlined in the attached map. : , ^^^^1

^^^HB 3. Water Right Owner : ^ ^ ^ H

^ H | ^ | '. '' , ' " Pa9e 2 ' ' - ' . '̂ , ,. ' . : , '^^^|



I 1
j^H^^H appropriates, v;ho is usually the claimant. If there is evidence ĵ H

^^^^^H that a change of ownership has occurred, the Court issues the ^ ^ B

I^^^^H right in the name of the new owner. If a change has occurred m^M

J^^^^H and the Court was not informed, the correct name can be added at ^ ^1
o-^^^^^l a later date. . ^ ^ H

---—~ -^^^^^H-—-~--.-—~ »..- J,T ..., some "water 'rights aref claimed by m o r e than one -person-on---- - • --——:•—-"-^---^-7-:-—r-c^^H
^ ^ ^ B ; separate claim forms. When both claimants insist on ownership, >'' ̂  ^ H
!^^^^^H each is decreed the right but a remark is added to each decree . '• ̂ H

j^^l^^B notina the conflict. r ^^^M

• ._..„„„, • I
J^^^^M The general adjudication of water rights is to cover rights -A • >^^H

'^^^•^B, : ' , existing before 1973. ~ " ,' '" " . .-: |^H

^ ^ ^ ^ H ^ ; An existing water right includes those rights which would be ;\; : • " ̂ H

jfl^^^^H protected under the law as it existed prior to July 1, 1973, i^H

fl^^K pursuant to 85-2-102(7) MCA. ' ; fl|

• : , ,„„„„, . _ „ . 1
^H|^H • The Court outlined and supervised the procedure of ^ H

^ ^ ^ ^ ^ H processing the claims to existing rights. A claim is examined, ^ H

^^H^H : for incomplete or inaccurate information. It is then reviewed . ^ H

^ ^ ^ ^ H ; for actual and beneficial use. The Court ordered the Department ; - ^M
'y<^^^K^m .of Natural Resourcesvand conservation to assist in the ^ ^ H

^^^^^H. processing of the claims. , / ^ H

"'^^^^H The extent of ear.h\ individual water right claim is further , , -'^H

l^^^^B ' defined by these Findings of Fact and Conclusions of Law. Where - • •

J^^^H , ' Page 3 •• .^M
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1 I
. j ^ ^ ^ l r ° f ' eaCh right was seParated and assigned an individual water "T^B

1^^H r l 4 t number' If the claim aid not include all the information ^ | H
jH^H required by 85-2-224 MCA and the information was not available, JH
j^^^H : the Jiri9ht was decreed within the limits of the information ] ^ |

' ; ^ ^ ^ B ' .': submitted. . ,' ̂ ^M

^:=Sr^M^^mr=^r^==rr=r^^ of--each-i-ndividua^V clailm' Is 6e"f ined' by a n " " -,^~.:~~~~^-~^M

V fl^|K ' abstract of .the water right. Each individual abstract of the ~ ̂ |
•' ^ ^ ^ ^ H f ° clairrîd right includes (where possible) : ,-' ̂ H

^ ^ ^ H ' (f} The name and post office address of the owner of the " ^ 1
- »^^^^H '- • :- ' t right; ' . \' . . ' ., ' | ^ H

^ ^ ^ H W The amount of water, rate and volume included in the ^ H
: : • - ^ ^ ^ ^ H ' ' '. .. ; right; • ' • ' • : ,. ^ H

^ ^ ^ H CJ) The date of priority of the right; WM
^^^M (d|) The purpose for which the water included in the right l^M
J^^^^^^^^B " > is used; ! •• , • . • • • • . • . ^ ^ ^ ^ H

]̂ ^̂ H (el) T h e P^ce of use and a description of the land, if any 1 ^ 1
- ^ l ^ ^ ^ H • : • -—y.1:--to-whichTthe right is-appuriTenant7""~ #——.•*- ̂ —— — -̂ H
l^^^H •'----4ff ^e source of water included in the rioht; ; JH
^^^^M (gr-The.place and means of diversion; " • •
^^^^H (h ; The^inclusivelSates-Vduring which the water 'is used each \ ^M
i<^H^B (i)|! An^ otber ^formation: necessary to fully define the "v • '' " ̂ • ^ S ^ M
^H^^E , Ml nature and extent of the right. o... S...... ,- . ^M
* ^ ^ ^ ^ H ' 6" Multiple Uses of a Water Right ^ ^ 1
; | ^ | H ' ' Usually, a water right is decreed and the uses of the right " ! '^B
^ ^ ^ H . are noted. In this general adjudication, the claimants filed " ^ |
/^^^H o ^ separate claims for each use of the water rights Special claivn:_ S

^^HH ; v ^orni&'̂  [ - ' •
fl^^K ' \ 3"QxChria11 form for a11 other uses. As a result of this unique, " fl

I
' « ^ R ' V ; . ' ^ f e i ^ M : -••:,:.:•- ' '.!•••.•••• ••• • .'-• is: ••..'M



1 \ <j 1
- O ^ H ^ ^ ^ H ••"••• , oecreed u s e s . ••> : < d ~^]^^^^B

. ^ ^ ^ H '" ; ̂  ^ ; ' ' '• ' - •• i : '•• J ^ ^ l

t^^^H A remark notation of the multiple use of a water right I ^ ^ ^ 1
j^ ^ ^ ^ H appears in the following instances: j; ^ ^ ^ 1

^ ^ ^ ^ H 1' Whenever an irrigation ana an "Other Use" are for the ^ ^ ^ |

•^^^H- sanie water right. ' ' ^ ^ ^ 1
iJ^^^^H—___: .... -~- ...Av,..̂ J*hjejievex̂ wa£i2.r̂

^ ^ ^ ^ B In a11 cases where any multiple use of a right occurs, the ^ ^ H
^^^^^m • • " . ' • • • " • ' ' ^ ^ ^ H

^ ^ ^ ^ H combined flow rate and volume cannot, exceed the original ^ ^ H

^ ^ ^ H appropriation. The use of the right for several purposes doos " ^^M

H | "; not increase the extent of the right, rather it decrees-the ^ ^ H

••j^l ri9ht to alternate and interchange the use (purpose) of the ^ ^ H
JH^B i water in accord with historic practices. -^^^|

-^^^^^B '/ 7. Source Name i^^^H
' ^ ^ ^ ^ B . ' '-' i; * "' :;* '''- - '" ' '" ' - *: ^ 1 ^ 1
^^^^M , /" Although some sources of surface water in the South Fork of , ^ ^ H

I^^^H )' th^ Flathead River Basin were claimed under several names, the ^ ^ H

J^^^M / source is generally designated in the Decree by the name listed ^ ^ H

^ ^ ^ H / inj:he United States Geological Survey. If the source has not ^ ^ 1

I^^^B • -• "' "# been designated by the D.S.G.S., the source name of most conunon , i^H

^ ^ ^ ^ | , recognition in the locality has been used. ^ ^ H

" ^ ^ ^ H „ Commonly recognized reservoir and lake names will appear>s : / ^ H

• J ^ ^ ^ B L ' _ ^ - _ ' _ $ ; source names. Those lakes and reservoirs that have no conimpilly E '• - ^ ^ |
. ̂ ^ ^ H /' • A. recognized name are generally decreed under the name of the - 9 ^ 1
_N^^^^™i^^ • _ . A ; . .'.".1L. :_-.: .,.., _. ^ - ; . . • , . • - _ ' • . . - : ^ J : , - : : : _ L . ^ --_-_.• ••—--.::__.•:-: •'u:l^:.. :-^± n -•- -,.._IL. -•-.,- . , ._^_ _^<^^^H

^ ^ ^ H : " / ' -omf lowing, stream. "The source name index/of the --Tempo raryf" ' 1HH
' • ^ ^ ^ • ; • j(, : Preliminary Decree cross^indexes any such source names for easy "I^H

-^^^^V / \ access. * ' ; ' . -; ', ",/ . " i^^l
*^^^^H / -' ' '• :' • " '' • -' *^^H
,^^^H> " >< * When more than one source is claimed for a water right, the * ^ ^ ^ 1

•/•., •••• ""•• I



I : •_ 1
^-'j^^HH Decree. If niore than one source is determined to be major, a • ; •̂ -'iH
'^^^^H separate claim is made for the claimant. ., flj

• , ..,„ I
^ ^ ^ ^ K / The priority date claimed is recognized as prime, facie and ,'• M

__I^^^H 1 „ "so decreed except where it is incomplete; or i.i^ouyjcesultjn^ ' ^ * B

^ ^ ^ B a clearly erroneous ̂interpretation of the law; or the claim's •

H ^ V N supporting documentation contradicts the claimed priority date. ,/ ' •

^ ^ ^ ^ H priority dates were decreed in accord with the following: j , •

^^HJ ' ' where a claimed priority date included only a year, or a/ ' fl

^ ^ ^ H ' year and a month, the last day of the year and the last day/of •

>^^^^B ; the month,,'are decreed as the priority date:. i •

J^^^^H' JJ !___ Priority dates for groundwater rights after 1961 are,y ___^ ___j - _ •
l^^^^^^Br " ^ • " " ~ : -•• • • • • • . . . . ' . • • • , . • " . • * ./ '•' " ~ .• •• ~ ^ ^ i

^ ^ ^ H \ reviewed' for compliance with the Groundwater Act. Priority , «
^ ^ ^ H ' - ' dates are not chan^d if ,it appeared that the wrong form had M
^^^^^^H: \ been used. ' ' • . . /• • ^ H

^ ^ ^ B " \ xf a claim to groundwater Rafter 1961 is based oh use, the , W

^ ^ ^ ^ • : l ' priority date is ̂ ecreed as the date of filing the claim to the. ', ' ° " *W

" ^ ^ ^ ^ ^ B • ', -.existing right.^.7-1 ,;' / . •'• , . - H

z^^^^H' ' , . \,, ' i; ; 9. irrigation- /.:' >. • A
^ ^ ^ ^ • r ' '; • x " " ; " ' ' ' /' . ''S
• ^ ^ 1 . "< ( irrigation is a beneficial use of water/ The limits of , ^ - M

• - ^ ^ ^ K ;""" • ; irrigatiokrlghts are,guided by reliance,; on crop requirements \ M
^^^•L^L^^,^. i. =̂= -:-~^ —-- ; - -™-^ |p=^j^^^-^ K ^ i rrirg:a ên^B-y6#em^=-=- ^ - = -^~ =--±»

' ' ^ ^ ^ ^ ^ ^ ^ ^ H ' •' ' > " v ' X . ' , " V ' '>: - ' " ' •. • ' . . - • ' " • • ' ' ^ |

^ ^ ^ ^ H : u' ' ; - c . '.„ pipy. Rate's. Flow rates are decreed in gallons per minute > o ' : •
-"'j^^K^Ml, " • . ' . . .•• •• - ; i : •• ••• • ^ , " - - . : • • ' • • •' ••'•• • • • • ' * ' - • . . : - . , ; . • : • " , • •

^ ^ ^ B '• " Igpm) or in cubic feet per .second (cfs) instead ^f the' ; \ M

''i^^^K ^ * ' " , ' '• ' • . " • : • • • • . •'•••. ' • :. P a g e 6 . ; . • • ; • - . • - . • , '• •• _ •

•My -,•;•,;;-;^ "•.••. J

•MHMBBm^HHHBHBHMH



•BB......:.."'.:;';...; ;. traditional -mirier «c irichcc. Eleven cpn, ie- equivalent to one o fl

"̂^̂Hr̂'';;";'"' [.' miner's inch; forty miner's inches is equivalent to one cubic ^^^fl

^^^^^fl , foot per second. ^ H

j^^^^B : The flow rates of all previously decreed water rights are fl

, ^ ^ ^ ^ B unchanged and issued in accord with the How rate decreed in the fl

^ ^ ^ M - original adjudication, 'when different claimants claimed water fl

^-^-_-^^^M_-^-^—.^-rt rights -baced_on -d.e.&»eĜ afldrfehe~febfeaa-rfioŵ a*ê -cl=alTjre'd-:'between- " ~ 7~ ---fl

^ ^ ^ ^ f l the claimants exceeded the amount on the document, a remark is fl

^ ^ ^ ^ B • entered on each decree noting those decreed,uses of the earlier fl

' ^ ^ ^ ^ B ' ' ' ' decreed right. ' • " B

f^^^fl* F 1 ° W rGtes bascd on a "filed notice of appropriation" or B

^ ^ ^ f l " ; nuGC" ri9ht s h aH not exceed a reasonable application rate. A fl
,^^^^B l '. / .. ' •
J^^Km ' reasonable application rate for flood, sprinkling and pump • B

~ 1 ^ ^ ^ H — •- sy-s t ems- w h i c h- 4 s-in-k-eepi-ng-with-th e-g en eTal-regu^r^rffeWof " itio st ' fl
^ ^ ^ ^ ^ ^ ^ B , -J \ - • . : • • ' ' " - i- ' • i! "' ^ H

^^BB~' - ' "" '• USerS in the Basin shall not exceed 17 gpm per acre (1;5 miner's ' " fl

J^^^fl l ', inches). The Court has decreed all claimed flow rates of 17 gpm fl

^^^^fl( ^ " . Per acre or less on such systems. However, if the submitted ^ B

^^^^fl; -' ' documentation clearly documents a larger claimed flow rate, it fl

3^^^^^H.r ,t was so decreed. ; , o ^ H

-|^^^fl ; , '• W a t e r spreading, subirrigation and natural overflow and fl

'^^^^•t I other irrigation systems not subject to quantification do not \ fl

^^^^••f i ' generally have a constant or consistent flow rate. The extent ' " fl

-V/I j^^^B-V~-,> I- Of the right is î itecl by the decreed volume, while the water - - . fl

>^^^^ft^ T:' ," u • rights for subirrigation and natural overflow are decreed, the ->fl

~~^^^^fl* ';'' ; ' ,: owner of the right does .not have a right to demand continued fl

'! '"'^^^flr '6V' t,- righ^ of the wafcer by these means of diversion. t -fl

V. u 'J^^^^mii^ , : ' s fl
j^^^^K ;' ( " Plow rates are measured by the point of diversion. ' fl

;^^^^B"v ' Page 7 fl

; B ; ' > ; . ' • • •••.• • • .- ; ; • : • I

v - ^ ^ B f r , ...••'• • • • * ; • ; J
• • • • • • • • • • • • • • • • •



I j
~"~"^^^^^^^H one ye&£« An acre-foot of water will cover one acre to a depth -. ,^^^H

^̂ ^̂ ĤB of one foot. Net crop consumption requirements are considered ^^^H

: B^^^^B to be the total amount of irrigation water a crop will use Ĥfl

•^^^^^^M during an average growing season. Water usage is dependent on ^ B ^ |

fl^^^^B the overall efficiency of the irrigation system. General : ': -^^H

._ ^^^^|^B~ ---- — — -—jnaximuin--requirementŝ  -—.- ^^^|

^^^^^H. following table: , J^^f

^|^^^H - , ' i Sprinkler & Water Spreading ^ ^ H
J^^^^Hj- ' , Pumped Diver- Systems, Sub- fl^H
'^^|^^H Flood Systems s'ion Systems irrigation and ' ^ ^ H
^^^^^H Climatic (diversion ditch) Volumes Natural Overflow ^ ^ H
^^^•H ' Area Volumes (AF/AV (AF/AV V̂olumes fAF/AV ^^M
^^^^M I 5.7 3.8 2.3 ' IIH
^ ^ ^ ^ B ' II 5.3 * 3.5 ;: 2.1 ^ H
^ ^ ^ ^ H III 5.0 < 3.3 . J\ , 2.0 , ^ H
^H^^B IV 4.6 . 3.1 L '' ' • 1.9 -, >^H

l^^^H' V 4.4 3.0 1.8 „ l^H

i^^^^^H. • Climatic areas are delineated by reliance on the designation > ̂ ^ H

^ ^ ^ ^ ^ H ^ , of Irrigation Guide for Montana. USDA, S.C.S., 1973. ^ ^ H

^^^^^^^•r ' Volumes are measured at the point of diversion. ' ^^^H

~^^^^^Hl i ' Any claimed volume not exceeding those designated in the ^ ^ H

^^^ ^ ^ ^ 1 , ' - ' table are decreed as claimed. Those exceeding the volume ^ ^ H

J^^^^^H -, - designated in the table are reduced in accord with those j^^H

'̂ ĤÎ H' ' standards. In any case, where the documentation clearly '^^H

/^^^^^H'L ' , supports a greater amount, it was so decreed. , "/^^l
o I^^K \-\ ' { ; ;' \v'c ̂  <; ,< v . ,. : ' ' -', H
~^^^^Hi '; ' ' ' • ::••-•••"' P l a c e o f U s e . \ ' ;'\ } ' ^ ^ 1
^ ^ ^ ^ ^ ^ H ' . <; ' -' "' • ••'• ;1 "•'•,:•' " • '' ' • • • • ' • ' • • • • > a ,^^H

-y^^^^^^m- ' ' < A. Verification of Place of Use. Irrigation rights are ' >«!^^|

^•^^^•1 "v • ''• ' Page 6 ' i ^ H
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^f^^^B^Vy- • •:,,' " " : v ^ : / . .••• '• •;/.• •••••• •••. ''••"••': ; . v v ' i ••. ..•••"• 1

I • ; :
J^H^^H; field investigation and data submitted by the Department of M

; ^ ^ ^ ^ H Natural Resources end Conservation and the claimant. The place I

^H^^H ; : ot use for irrigation is accepted as claimed except when the • 1

j^H^^I land did not appear irrigated or irrigable. - 1

'"fl^^^^B T h e P l a c e of ,usc- is designated by legal land description and <A

^ ^ ^ ^ H " can be Further defined by reference to the maps and referenced T^~l

^^^ ^ ^ B t aerial photographs included in the Court records. I

^ ^ ^ ^ H ] B. Supplemental Water Rights and Place of Use. In many ° I

^ ^ ^ ^ H cases, several water rights with differing priority dates or ' I

•^^^^H different sources are combined to supplement the irrigation 'I
^ ^ I ^ H " .' ' ' ' ' ..••'••• . • ' . ^ - ' ; I
^ ^ ^ ^ ^ H requirements of all or part of the same acreage. Each water I
* ^ ^ ^ ^ ^ B ' •• • ° • ' : - ' • • •-•• i

^j^^^^H- •- ' right is decreed a specific place of use, flow rate and volume. ; ,j / 1

^ ^ ^ ^ H K/ Where ̂ these rights are" used jointly, the combined volume and ' ~~\ f 1

j^^^^^H flow rate cannot exceed the amount,of water necessary for the I I^^^H^ ' '- - ' - " ' ^ " ' : - 4 ' J
Jj^^^^^H designated beneficial use. /'• M

^ ^ ^ ^ ^ K ' > The watgr user has the right to determine the volume I

^^^^^^H contribution of each source or priority up to the maximum ' fl

A ^ ^ ^ ^ ^ I - volume.1 • ' J

^^^^^H; Period of Use» Because the period of use can vary widely I

J^^^^^M for each individual user, the period cf use is accepted as i j

.;--'.'.̂ .;:̂ ,̂ ;î ^̂ ^̂ Bj u claimed unless the claimed period, of use contradicts a •;•••'' / " i

;.'....-^'Wm'tj^^^^^M ', " •„ ; previously decreed or documented period of use. ; I '' -j

: i i ; i _ 2 i Z 2 ^ ••'.-_-iJ .._-.: _I.f,'-'a-Per.ipc|_-Qf•_use, was, no.t designated--b.y-the-ciaimantf-.:a...- • :. •:..,...:.'.£.:,...-±. ^-•.*!j|
~^WW^^^^m • • ,-. , • ' •'-. • , • " - • ' • ' " • • • • ; "• . . . . ,• . • • " . • • • . . i i ' , • • • • • • • . • A f i

•;:.'".:vi;pl;"^^^^^B' ' / period of use for irrigation; claims was assigned in accord with / •".,.'!
"V.; v:^>1^1^^^^H- , - ' "' f\. a reasonable irrigation season "for the Climatic area. Those j >' • A

• « ;•"••••.• ^ ^ H ^ ^ ^ B ' , > > • • • , , . ' • ' • . . . . • " .
 ;

 •• ' • • • • " . . •'•. • . "
 c

 - . • '

:'0:'''";:'^HB ' ' seasons, are as follows: v : ,-...

•.•'• ':"•••..& ; - t ^ ^ ^ ^ ^ H s ^ ' <•• ' • ' : " ' ' '•• i;; P a g e 9 L - • - •"-. ' ; i

^f\¥'^^^Bi • • • • • • • , .. "• .-• " •••• • - • . .' . • •• . . • •'• - . i

v ; : ^ : ; : > ^ ^ ^ K " ' ^ • • • l - . ; . , 1 .' • • ; • . / ' • ' . ; • . • . • - • . • • \ " • • A • • • ' • . . . . V ; ; - : • • ; / . / ' \ . f - ; 0 . . . . ' • • . ; v ^



I - —
^-^^•H ' I 3-15 to 11-15 ' ^ " • 1

^^•H - ii 4-01 to 10-30 mm
V^^^HI , III 4-15 to 10-15 SB
W^HI IV 4-20 to 10-10 • •
^^Hfl V 4-25 to 10-05 U; • • , ;. - II
mMMMWmM] Place and Means of Diversion. The place and means of fll^•M ' ' ' ' - '' ' VI
J^/Uimmm- diversion are designated. The place of diversion is < " M

-~^-?^~?MmmwmmW?r-r?^~~-~—^ •-"specTf"i'ca]lv"tiesigriat:ed~ByrIigiT''Ta'nd"discH"j?tloVi.''' "~ • •

j^mWrnmnY Secondary points of diversion are noted when possible; M l

, :, <^HJ^^H ' however, the claim and claimant's map in many cases will more ' B l

f H ^ I ^ K " specifically define the point of diversion. g l

I H ^ ^ H H • • When a point of diversion is found on a source other than HI
H^^B ' ; ' ' ' - ; II

, Wm^m^m^m\ the one claimed, the other source points of diversion are ••
: -: JmWmWm^mW decreed when that source is determined to be an incidental part v l

~|~:'"'^7i^^^^^H ' ~̂  7~~~~ ~~oi~"th"e~ of IginaT source. A remark will appear with the):other ' w l

't J^^^^^B source points of diversion that identifies the incidental : : MM
4 * ^ ^ H ^ ' "'̂  ' ' ' ~ ' " ^ Ml

i;J ^MwMWMWMm source. If the other source is not considered incidental, a , .4BI1 — |
^^^^Hj ' , 10. Irrigation Districts ; " Ml

WmwMwMmm Some irrigation districts used their water rights on . •!

^^ ^ ^ ^ H designated places of use and the right has become appurtenant to II

^^^^^K' ', ' the' land. In those cases, the claim was verified and decreed in ' m\

'Mm^m^mw- accord with the criteria' used, for all other irrigation claims. ' w

^Jj^H^V , „ Where the irrigation...di;s^rict^eggggjeji :;in t-he sale of water : ^Jj

^^^^HB . or the place of use changed on a continuing basic, the claimed < ml

•I... " — - • 1
^ ^ ^ ^ H ' "'̂  - ^ ; ' '' ' Page 10 ̂  :.. . '. " . I!

\mlJmmm?'-' • u •^^^^•^^I:i^4At^;i^^^..^- "k;.^i.^^a



IUHHHHEflHHESiflHHI^HIIHflH^Hil^lHHHHHH

^^K^^^H T h e several rights on one claim form arc identified as being ^ ^ 1

^^B^^^H supplemental. Water rights from separate sources that water the ^ B

^^H'i^^^H same land are identified as being supplemental. ' BflU 1
^^B-'^^^^fl 11. Domestic Use ^ ^ |
^ • ^ H r -rr—~rr—r r—~--.j-. Flow Rate. The average fi'l ow r a t e f r oni a g r oundwa t o r uour cc - - ^ H

^^Bj^^^H ,. in the State of Montana is approximately 25 gallons per minute. ^ H

^^H'^^^^9 However, a flow rate of 40 gallons per minute is acceptable. As -^H

^^H^^^H a result, those domestic rights with a claimed flow rate of 40 ^ H

^ ^ | H ^ ^ | gallons per minute or less are so decreed. V7here the claimed ^ H

^^Hj^^^^K flow rate and the accompanying documentation does not ' ,^H

^^IJ^^^H substantiate a flow rate, the right is decreed a flow rate of 25 V |
^^Hl ^ H ^ B r ——-'-— r-..--- - " galiOns

; p'̂r mTnuteT "¥hen a flow rate claimed had been ^ H

^^Hj^^^B t previously decreed, the flow rate is not changed. ^ H

^^^•'^^^^H t Volume. A reasonable volume of water for domestic use is ^^^1

^^H^^^H' calculated at 1.0 acre-feet per household with an additional .5 ^ |

^^Hj^^^^l acre-foot for each quarter acre of yard. ^ H

^ H ^ ^ ^ ^ l Flow rates and volumes are measured at the point of . "^H

^^Dj^^^^l , ' diversion. • ^H

^^H^^^^B ; Place of Use. Land irrigated as part of the domestic use is /H

HHj^^^B decreed as part of the place of use. If a claim for domestic BB

^^H^^^^K i use included irrigation separate from the domestic use, the ^ B

^^Hj^^^^l irrigated land was decreed separately. _̂  _7 . ,..._..ĴB

^^H^H^B Period of Use. The period of use claimed is the period of "^1
^^H^^^H '' ' ' ' ' ' " ^ ' ' " H
^^II^^^H use decreed. • /" ' *VH ' ' I
^H^^B Page U " HI I



I
'^^^^^^m Volume. Stockwater is a beneficial use of water. The limit • •^̂ H 1
^ ^ ^ ^ ^ 1 of the right is based on a consumptive use of 30 gallons per day W

^ ^ ^ ^ ^ H per animal unit. An animal unit is described as a cow/calf pair •

j^^^^^H or equivalent. The number of animal units is in most instances •

i^^^^^^H limited to the reasonable carrying capacity of the area H

~~-_~_.~^^^^^^B_~ -....—,. .-.-..-, .-historically serviced.by the water, source. .. In those cases when ^ __„_•

^^^^^•> historically the source is utilized more intensively, for •

^ ^ ^ ^ ^ H instance in the case of a confined stockyard, the right •

^ ^ ^ ^ ^ H increases based on the number of animal units. Finally, where •

^ ^ ^ ^ ^ H the stockwater is impounded in a reservoir, a right to M

^ ^ ^ ^ ^ H reasonable carryover for use in future years is acknowledged. •

'^^H^^l Flow Rate. The flow rates for grouridwater developments for M

—-J^^^^^H __j..:: —stoekwater-i-ng—purposes were governed-by .thê saroê -pxinciples._.on _... —M
,̂ ^̂ ĤH domestic oroundwater sources. Those rights involving stock •^••V - ' ̂  , ̂  ' ' '''' - ' " 1
j^^^^^^m drinking directly from instream surface water sources do not jm

^^^^^•f reflect a specific flow rate. The instrearc flow rate shall be •

^^^^^^H reasonable and shall not exceed the extent of the right as M

A ^ ^ ^ ^ ^ I
 ; historically utilized. I

' ^ ^ ^ ^ ^ 1 ~ .-.;.... Place of Use. Where stock drink directly from the sur-face •'' ':^^^H: " : ' ' '' ! ' ' ' ' ' - 1
^^^^^^m water source, the point of diversion and place of use seek to •
^^H^H. show all land adjacent to the source. • mm ^^^ :: j
^^^HB. .,̂  ,.. : A storage right can exist for water that would otherwise go " I

v ;'^^^^^H, to waste. This right is dependent upon the lack .oof,1/ interference •
•' .,•-'• ' ^ ^ ^ I ^ H ; :;.. ',' " : ,••./ w i t h o t h e r r i g h t s . ••• i;:;.::, .•;,.,• ( . " ',;--; /;'

1' \M

•:^ '^^^^H ' -'" ' '"' ; ; ' Page 12 ' - :'i: • ; ''''' ~m



I
•^^^^^^H a right separate from a water right. Actual beneficial use of jH

^^^^^H stored water creates a water right. The Court decrees the B

^H^^^H limits off that right. . H

"^^^^H 14. Other Uses -H

~™~—-^^^^^•?— -~^~-—r-~-.-——- •".•"•'••"~ln~'the~South™"P'O"rk"'""of:""tri'e""Frath"ead"' River Basin, claims for '"'" """'." ~~r~™H

^^^^^^F recreational, power generation, navigation, fish and wildlife •

-^^^^^^| and commercial use were submitted. H

^ ^ ^ ^ ^ H The Court finds that no individual nor Department filed any •

^ ^ ^ ^ ^ H valid instream claims for fish, wildlife and recreational •

^ ^ ^ ^ ^ H instream uses. . I

I^^^J^I "Hurphv Riohts." Section 1 of Chapter 345 of the 1969 -M
y^k^k^k^k^k^k^k^k^k^k^k^kH • • • • ^ k ^ B

__ ^^^H^^H _—~ Session Laws provided ~ ^ " ""M

^^^^^^K designated streams to maintain fish and wildlife habitat. The fl

4^^^^^^| Court subjects these rights to all prior existing rights 4 B

^^^^^^•r pursuant to 69-601 RCM 1547. The flow rate and volume of these V

^^^^^^^B rights are subject to change should the Court determine the »•

A ^ ^ ^ ^ ^ H waters are needed for a use determined to be more beneficial to vl

• !' '^^^^^H the public. . - A.*' • '^^ , •

•:U:>::'"; ^ ^ ^ H l vx : Flow Rates. Flow rates are decreed as claimed unless the ,t v,1;,. ., -̂  I

^^^^^^^H > documentation accompanying the claim supported a different, : ;1 •

'':'̂- '^^^H^B' . amount. The Court could not, however, determine a flow rate for ' ;' g

V <^^^^^H the, minimal amount necessary to sustain fishing, wildlife, • ",...' v ^

...••.,.,;̂ ''"Î ^̂ ^̂ B 'recreation and navigation. Flow rates for mining, power " ; } <•

-• V ^ ^ ^ ^ ^ B i generation and fioh raceways are accepted'when it is determined "* •• J|
•<;iv'V" -•'^flB^i^i^i^i^B ' ' '"v' ' ' ' ••• '" ' w^^'-^'il^HI ' ,v ' ' ' ' ' •

::%W:X#x^^^^^^P that the amount claimed is less than the 'average annual streeni. , >• ' m

^ B - :M -' - v '̂  1

;:;iB;'-'..- • .: 1: "X;::~*">- • "'̂  .1
kikHHHkHkaBHkHkMkflkKaknnni



I _ I
' j^^^^^^M reduced to that average rate. *^~^H
^^^^^^H Volumes. Volumes are decreed as claimed unless the MBĤ l ' 1
J^^^^^H documentation accompanying the claim support a different amount. ]•

^^^^^^B Commercial and industrial use are limited to a volume based H

^^^^^^B~ on a twelve hour day unless documentation supports a higher H

-^^^^^^H volume based on an extended period of use. -•

^^^^^^H Agricultural spraying was limited to a reasonable volume of H

^^ ^ ^ ^ H five acre-feet unless documentation supported a higher volume. fl

:^^^^^H Incidental Use. Many purposes, especially fish, wildlife H

^ ^ ^ ^ ^ H and recreation, are incidental to another beneficial use of fl

^^^H^H water. The extent of the water right for an incidental use is M

>^^^^^^V no more than the extent of the primary use of the water. . fl

_ __ _jfl^^^^^L __' __ jj°i?^gi!^.!g^j^_£^-v-^j^ei^ojjj:.^ r;sc_°J9̂ z_̂ s_J:'hâ j5ejye_ral...uses. ____•

^^^^^^1 Q° not consume water. A remark is added to these uses declaring H

^H^^^H the use to be non-consumptive. Ba ,„ j
~^^^^^H Standards have been used by the Water Court to aid in •

J^^^^^H calculating flow rate, volume and other elements of a water •

^^^^^^^| ' right. These standards are guidelines only and can be modified fl

/ r ^ H ^ ^ ^ | t0 reflect an individual's own circumstances upon objection. /W
•'•'•/; ",-v.^^^^^^V 1^% Claimed Federal Reserved Water Rights .vM
-^-^t-=^=—--•—~—= ^—- -- — Th"e~d"et"e"rirri'h"atToh~o"t~w^^^ ~" • ,-• - ---•-: ^ ^ ^ H B '̂ '- -; ' ' - < ' '" ' ' ; ' ' ' 1
"! "J^^^^H ;' Flathead River Basin shall be subject to the contents of any ..•
•,"}'''->'•'-. - ^ ^ ^ ^ ^ B future compact negotiated by the Montana Reserved Water Rights ^B

^ ^ H '' ' :>': : ' ' ' page i4 ' ' : 1



' ^ ^ ^ ^ K • ' . '"' ' " 'V. :. ' " " ' ' * "' '^^|

. ^ ^ ^ ^ H Compact commission and the United States of America which will , J ^ |

. ^ ^ ^ 9 determine reserved water rights of the United States Forest J^B

^^HH Service. Should no compact be approved in accordance with Title )^H

ĵ ^̂ Ĥ 85, Part 2, Chapter 7, Montana Code Annotated (1983) or ĵ H

|^^^H applicable law, this Preliminary Decree is subject to the J^M

<-^^^H< determination, in accordance with State procedure, of water . ̂ ^M

-rr-^^^^mt-^-r-r— - -:-, rig K t s cia 1ms of the United States of America on .behalf of the ,._r ,.__. ._„.._ ,̂ ,̂-̂ Ĥ

^ ^ ^ B United States Forest Service. The general adjudication of water M l

fl^^H rights is to cover rights to the use of water which would be ^ H

| ^ ^ ^ | protected under the law as it existed prior to July 1, 1973, • •

j^^^^H subject to the livestock and domestic uses exempted in 85-2-222 flH

^̂ ^̂ ^̂ B Montana Code Annotated (1983) . -^^|

• ^^^^^^^^^^H~ ' * ~~" -••—— ; -- - - — 17 • T e r m i n a t e d G x a i m --- - • : — —*v . ~^^^^^l

fl^^H The Water Court takes judicial notice of water claims that : ••.••. •;•.. •;: ^ H

M^^^M have been terminated during this adjudication process. i^^B

t^^^^^^L Instances are: *^^|

^ ^ ^ ^ B 1. A claim filed with the adjudication Field Office and JH

.^ ^ ^ ^ | withdrawn and terminated by the claimant because of ; ^ H

•^^^^H : • self-confessed errors and filed anew. '^^H
fl^^l ..•.,..:' 2. Claims filed and then withdrawn at claimant's request. : ^ B

" ^ ^ ^ H -.'••"'., i 3. Claims that appear in the abstracts of water rights as .. ; /^M

^K^^M ; r • I: ' part \f the Temporary Preliminary Decree ̂because they were •• ^M

^-^/^^M . \ assigned a "number" by the Helena, Montana office, and later " v^^|

^ ^ ^ H returned to the forwarding Field Office; and these claims have a ; , ̂ H

JI^H • remark on the abstract of their termination for one reason or j, ^ j j

^ ^ ^ H : another from claimant. These claims, are "alphabetized" and ^ V |

^^^^^H Page 15 ' *^^M

• •:. ' O ^ ^ ^ ^ ^ ^ ^ ^ H ' ' ' •• J^^^l

-:Jf^^K[ ' ''' .'-• . . '' '••• ' ' ' '' ' ' " ' < '' .' ' ' '-'.' c j ^ l
^ ^ ^ ^ ^ V ' '•-••:•,.,. ' - ' • -: . ., ' -' ' • ' ' ' ' ..' . u - - • i^M



H^HHiHflHHHHHfliHHHHflHHIiHHHHHfllHH

I - - -
l^^^^^H and Conservation by Field Offices. M

^ ^ ^ ^ H The claims are printed in both decrees. The n0n prefix will 1

^ ^ ^ ^ B tell the computer to print a statement saying, "The Court finds . 1
^ ^ ^ ^ ^ K no right for this claim, as it has been withdrawn at the request ,: I
°~^^^^H of the claimant." "1
^ ^ ^ ^ | I'- 4. claims terminated by the Field Offices and the DNRC -• ...._,„_-___,•

^ ^ ^ ^ H ; before an Order of this Court of April 22, 1982, ordering that I

^ ^ H ^ : ^ these claims were not to be terminated but stamped at the time I

^ ^ ^ ^ H of filing and processed as all other claims, even though there 1

^ ^ ^ ^ | , was a failure of payment of fees. All claims terminated because 1

J^^^^M I . of lack of payment will be considered specially by this Court at J
V , I^^^^H I the time of Temporary Preliminary Decree hearings. |

~ ^ ^ ^ ^ ^ l *' Based on the Findings of Fact, the Water Judge makes the "1
i^^^^^B r following: 1

|2^^Hr s CONCLUSIONS OF LAW ; 1

^m L 1
- ^ ^ ^ ^ H ' This Report meets the requirements for a Preliminary Decree A• : "—;: ;
f^^^^^B; ' For each person who claims-an existing water right in this

. ^ ^ ^ ^ B . Basin, there is attached to this Temporary Preliminary Decree a •.,; ]

^ ^ ^ ^ ^ H = : = Bfafompnt- defining the nature and extent of his,claimed right, ...: ^ ..:.:... ^ 1

^ ^ ^ ^ B ", as found by the Water Court and as requested by 85-2-231 MCA and j

s ^^^^^^fci;^: ;' t 85-2-234 MCA; these Conclusions make all these attached • _' ^ J
. ^ ^ • a ^ i . i ' " ^ ^ • • : • • • : * • . / • ' • ' . . • • • • • •••••:.••. . • • • • • • • • . . ; • ; • • . . : . . • : ^ - . . ^ . • • - • • • • " . . • • - , - . . . • ]

: ^ ^ ^ ^ B - ' ?• ••' statements a part of this Report. ° af 1

^ • ^ ; ; : \ r :':••'•.
"^^^•p; - \ . ;' • , . . P a g e 16 " • : j



^ ^ ^ ^ H court adjudication of water claims and requirements for hearing M

• • , — • » " : I
^ ^ ^ ^ B The water adjudicated in this cause is a water use that is M

__J^^^H_ "_ _• _ _ i ;__of a beneficial_use and is the property ofjihe State^of Montana ^ ^ «J

^ ^ ^ ^ B I and for the use of these named water claimants, subject to their I

^ ^ ^ ^ H ;, appropriative rights as specified in this Report. •

^m • s. i
^ ^ ^ • 1 ; . All Findings are merged with these Conclusions of Law to M

^^^^^^H : \ give them the force of law in this Report. I

^ H •!-• • • • 6 V ., ••'. .. - '.! I
_ ^ ^ ^ ^ B _ _ _ -.' •.._]_ Should_the reserved water rights claims of the United States i J
^ ^ ^ H ' V 1 of America on behalf of the United States Forest Service be j 1
^ ^ ^ ^ B ••.. '' ' . J - . <' . ' . , . . . ' - . ' : 1

^•B \ : determined by a compact approved in accordance with Title 85, |

^ ^ 1 9 .\ Part 2, Chapter 7, Montana Code Annotated (1983), or approved in 41

^H^H accordance with applicable law, objections to the Preliminary ' 1

VH| ' Decree may be made by the United States of America, the 4

l ^ ^ ^ H Department of Natural Resources and Conservation, a person named . | J

^ ^ ^ ^ | in this; Decree, or any other person for good, cause shown. \ • I

-̂ ^̂ Hj Should no compact be approved, the claim of the United ' J
' ^ ^ ^ H , States'of America on behalf of the United States Forest Service ;, 1

,, > I H ^ H will be determined by this Court in accordance with State • I

_ JT'^HL ^--^ -• -•-• ̂ ~- - \
' . ^ ^ ^ ^ B No Final,Decree will be issued on the South Fork of the . 1

^ ^ ^ H ' ". Flathead Pliyeir,;Basin until each person who has filed a claim of ) ' J

^ ^ H '' * ' '•' ' ••' ; P^e IT ' , I



I 1
J^^^^^H . United States Forest Service has been notified of the j^^l

^ ^ ^ ^ ^ H determination of all water right claims in the Basin, including ^ ^ |

^ ^ ^ ^ ^ H the reserved water rights of the United States Forest Service, . flH

i^^^^^l: and any proper objections to those determinations have been j^H

"^^^^^H i heard. : ..-.•. <^^^H
; . ' ^ ^ ^ ^ H K ' •' ' " '. ; ' • • • '• ® ' • '' ' • ' • ' " ' " ; ^ ^ ^ |

•Ô B.':: -̂;.-: I ' '. /^/^L-. :.......L;;:̂ M
, .^^^^H- ' I A. SUZANNE NELLEN 1-: :; >••",

 ; : < ^ H
' ' ̂ ^^^^^| "' ' I - ' Water Master ' . ' '• '<. : ^ H
. ^^^^M . i . .' . P.O. Box 879 '• • • •• '• : '^ :>. • •

"• ̂ ^ ^ ^ B - '• Bozeman, MT 59715 ; ^M

m i ̂  ^ __4^|

iBiit .,.•.-. /; •••••:-•. ' fim



i _ . , , I
^^^^Hf ; ; .s s ' l ^__y^ t r ^ f u ! u , ^ ^ ^ * ^ k N » ' c t Ml"\ V '"°-b" .MlStN,ehol.i f j | t b t l l \ J ~ j \ \ T ]

^J^^^M drr*IV^"0ET"" A \PD"H ' ^*»»«£/ I I. •' .... . ......,,_j

^ ^ B -^ ••̂ •"°" JrW''"' ""\'^~77f^~' Q L V . ••rr.f" -i !

^ ^ ^ ^ ^ ^ V lV-1 ' Holt " 1 " m ~ ^ " A .̂Hortethoe PeiK k . , „ i

^m f ' r - u v % W f c j i : r > « w - flL*^•.••.••..
^ H f"'"" yl \°": L-»- ' fV i- 4*-^; •

"<^^^^B • fLATHE/h \ °S"n L l > k* ^ L j a * , _! potted Beit Mtn „, *«„,; ' ^ P « * " S T ,on P,lk ' '

" ^ ^ ^ H >ytoi w,,hor,. JotrfyFOex* I .B--*..mii 5 ^ m n P . L \ t - -; • . ' • ^ • i
t ^ ^ ^ ^ ^ ^ ^ ^ H ^ I ttUnd A •Tranquil Mtn ^ c .MidMtn ... ^ ^ y ^ 7 I (^ ::

^^HiH "PiT^Lffi - " [ ~ T \ "" Loo: vn 1.0t..n.n.ihrt ^ | M|,t5Mtn Jsi...go..MtW ^

, ^ ^ H ," ™y ' ^^7/L^Ly|i;hc'"h 1 ^ •-r<p"k ^f«'Rlvtr%,0H'f ' ,
•' -i J B ^ B ^ B ^ B ^ B V ' ' " " \ A » / / V I V • Gyp Mtn 1 , Sciclece PMk ^ ^ DeidmiiHIH, "' ' ,-

?^B^B^B^B^Bj^ ' ',>ourld Butte \ jRonan S^ ' . ' • B i • ^—W-i — «»» . Picknt Mtn • • jnet lon Mtn Renshiw Mti

:A-^^B : • ^ f t t V i — n p S f f l ! 5 ^ T 1 - " ^ t f 'GordonMln
 1L.,.(«M ,

V A. ' / ^ ^ ^ H ' , ' " f '• U" V u - , W . ^ e I , PU#»"M«-1 , ci lp t t k O'cO> •JUn">0Mtn L' < " > ^ " ' 3 | ' "B ' '
/ it^l^^^^^^H'1 >H ^•'^'oitCreek'n: Lone Tiee j t n o , t nlc PeiK J ^ ^ ^ ^ ^ | t<uh'.;:.> t|r j ''•> MF -

5',' ,^L^^^^^^^Vjt ,, - , *" " V/lounte ietr :? \Jr Sundiy^^^^B^ ; j l^T^^^^^kP'

• ' . v ^ K ; ^ 1 . ' . v ' • • • • • • . . • • • • • . "?
i _ i ^ i g ^ ^ ^ B ^ B ^ B ^ B M i t g » l £ ^ ^ ^ ^ ^ ^ i J t ^ ^ ^ •ii_Ji..l^-'--.i'i»!-^---- ^ - . ' • ^ • ^ - .'- .̂ ..- • , - ~ < , ' v - - 'i:-3*&s>!Z
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HHIBII^II^H^HIII^mi^mBHHIH^HliHHim^l^HH^Hil^EV^Ii^llii

I
!^^^^B IN T^E WATER COURTS OF THE STATE, OF MONTANA 1

^]^^^^H CLARK FORK DIVISION <£^1
^^^ ^ ^ B SOUTH FORK OF THE FLATKEAD RIVE1 BASIN U
' ^ ^ ^ ^ ^ ^ ^ • \ . . • ;, • * * * * * * * * * * * * * * * * * * * * * * * 1

^^H^H ' IN THE MATTER OF THE ADJUDICATION ) I
^ ^ ^ ^ H OF THE EXISTING RIGHTS TO THE USE ) 1
j^^^^H' , j OF ALL THE WATER, BOTH SURFACE AND ) > I
-^^ ^ ^ B I UNDERGROUND, WITHIN THE SOUTH FORK ) 1

. '^^I^^H ••"'• • •• i' OF THE FLATHEAD RIVER DRAINAGE ) <4
^ ^ ^ ^ M . ™-~-AREAr,~-INCLUDI,NG-ALL-TKXBUTARtEt-~-~ -) ~ - ~^^^r~-rr—r.. —--J
^^^^•[ 5 OF THE SOUTH FORK OF THE FLATHBAD ) I
^^ ^ ^ ^ K }:''••' RIVER IN FLATHEAD, POWER, MISSOULA ) 1

' ' ^ ^ ^ ^ V ' i; AND LEWIS AND CLARK COUNTIES, ) I
^ ^ ^ ^ H „ : MONTANA. ) I

• I - • 5 . • ~ • — — ' : - I
•• ̂ ^ ^ ^ H I MEMORANDUM . '". 1

- ^^^^^H | Early in our State's history (March 12, 1885) we were I

^^^^^H •-., J concerned about measurement of Montana water. , I
i^^^^^H ^ 'a. . 85-5-302 MCA, whose genesis was a statute of 1905, is still ^ J

^^^^^•; :• " ! our 9uidirig law. It states n. . . shall be required to have ' ' J

'•l^^^^^m suitable headgates at the point wherein a ditch taps a stream {

J^^^^^H : and shall 'also, at some suitable place on the ditch and as near . /M

Î ^̂ ^̂ Hr ? the head thereof as practicable, place and maintain a proper 1

^^^^^^H - measuring box, weir or other appliance for the measurement of ' M

.^^^^^H water flowing in such ditch." A
j ^ ^ ^ H i , ' '- '-. , ' ^ 1
'^^^^^H Now, as we move into the present and future of water and its I
' ^ ^ ^ ^ ^ • - J • ' ' " • •• • - J

^^^^^B- \ management, measurement of that water is most important. ~ I
" ^ ^ H . < :̂ ' .. . : " ° .'' ' , •..• ̂"' / >- ; 1

',' -' . ^ ^ ^ ^ ^ H ; ' : - DATE,D t h i s _ 1 1 day of J u l y . 1 9 8 4 - ;. V /• ••'• '' '

. . I : V ; S s : " I ^ ^ ^ ^ H s ! .'•'"v">\;- ': ..•''"•••'. ,,,•-•'•• Water M a s t e r ' ;' " .' .•'• ' •' ]
> r - ; , / , : ^ ^ ^ ^ B ' ' •• ;•:•.'••-,.,.;J'- .•• . ' - . , • • • . . •• P . O . B o x 8 7 9 • • - . • • >
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1 .„_„_„ 1
-^^^^m- \ CLARK FORK DIVISION, SOUTH FORK OF THE FLATHEAD RIVER BASH! \,J^j^^^m *************************** " J H

<«•_•_• «
VAVAVfl IN THE MATTER OF THE ADJUDICATION ) «•
•WAVM OF THE EXISTING RIGHTS TO THE USE ] • •
^ ^ ^ H OF ALL THE WATER, BOTH SURFACE AND ) • •

. ^^^H UNDERGROUND, WITHIN THE SOUTH FORK • •
j^^^H OF THE FLATHEAD RIVER DRAINAGE AREA, ] • •
^ ^ ^ H INCLUDING ALL TRIBUTARIES OF THE VH
"^^^H . SOUTH FORK OF THE FLATHEAD RIVER IN .' ,^M

= ^ = ^ ^ ^ ™ * = ~ - = ^ ~-~—••^^.-;rr-.r^pL-ATH.EftD-~-p0w-Ebb>^M-I-SSOULA-,AND^LEW.IST-:..- .,. - r, 7-̂ :__,:..-.̂. ._ ^ ^ ^ ^ ^ ^ ^ . - ^ B

^ ^ ^ ^ B : AND CLARK COUNTIES, MONTANA. ) ^M

•^^^B ; ' ,. MEMORANDUM . ^M

^ ^ ^ H The command of the Legislature was to "expedite" and •

^ ^ | B 1 facilitate the adjudication of the water rights of Montana. • •

>^BBB I To assure a speedy, simple and effective program for H

——jBH^—4——~adjutlication-df-Montana-wate-r,.-there was-created a.._specific . J

fl^H. :::" ̂•••- j statewide program, operated by a newly created Water Courts Vj

J^^H '.' ! system, all iinder the supervision ot th| Montana Supreme Court. B

.y^^^^^M i The Act creating the adjudication program and its Water <^H

^ ^ ^ B Courts became law May 11, 1979; immed|ately on June 8, 1979, the B

"^BH Supreme Court promulgated its rules ajid prescribed forms and set «

j^HH ' in motion a statewide filing of wate| right claims. i: H

^ ^ H ; • Meanwhile, between May 11, 1979 |nd June 12, 1979, Water •

" ^ ^ ^ H j judgesf|ere elected. Present Water|judges are Bernard W. ' ' ̂ «

^ ^ H " ' ' , Thomas^ Robert M. Holter andRoy c| Rodeghiero. Early in June, _•'. • . • ^.J. ; . ^ «

.A^^B ' 1979/ Ihese Water Judges met and b|gan supervising (under .\ " > B

— '"^^^^K"™"" ^ T ^ r ^ ^ s l ^ e ^ ^ ^ d ^ c ^
^^BH '^ morilhan 200,000 water claims Injfthe State of Montana. These •

- M l :••• >UL:..^..^:::.; ..' /r'-rMM
•l^Bil^I^a^I^Hil^Hilfffll^I^I^iffHHBHIHKffflffMHHH



•IHi^HHHBl

1 " ' <{
^ ^ ^ ^ ^ B Water Judge to give direction ana unity to their work. (In 1981 |

<C~"]^^|^H a statute amending the original Adjudication Ar. was passed and **~".j

I^^^^H Lessley was appointed Chief Water Judge by Chief Justice Haswell <
H^^^H of the Supreme Court.)

^ ^ ^ ^ H On April 30, 1982, all water claims were in under the

^^^^•V direction of the Water Courts and clarification by field

" " ^ ^ ^ ^ ^ H ' -- -•"• '"•"T "personrfeTb'e'ganT '-- ' •••"••" ....-— --•• — •-• - ~ --..•---•,"--— — ~ ~ — ---————=

^ ^ ^ ^ H In early November, 1980, the first Water Master was

^^^^^H: appointed and adjudication began in two large basins of the •,: ...•.".....

^ ^ ^ ^ ^ 1 Powder River. 10,302 water claims were adjudicated, 316

J^^^^^H objections were filed; hearings held on 146 cases. A final

^ ^ ^ ^ H decree on both basins was filed April 14, 1983, and only one

r^^^^B \ appeal from all that adjudication has been filed in the Supreme

]^^^^H Meanwhile in June, 1983, the Water Courts had the 200,000

^^^^^m ^ claims computerized and in a single master computer located in

^^^^^^•: Helena. The Courts are now supervising the final verification

'^^^^^^t of all claims for the final computer run for all preliminary

^^^^^H decrees. :

j^^^^H ' The organization and staff of the Water Courts has grown. :

,^^^^H' ! As directed by the Legislature, it has three Water Judges, a

^ ^ ^ ^ ^ H Chief Water Judge, three Water Masters, an engineer assigned to , „

^ ^ ^ ^ • ; and ̂actively working with the Water Courts, and two office i
^^^^^^^H ( J • ' • • ' ' • • • . . .' ' • ' ' \ v

. V^^^^^B employees skilled in office skills, word processing, docket-base :

^^^^^ H computer work and in Water Courts procedures and forms.

. ̂ ^ ^ ^ H . . The Water Courts have established their own Rules of Court, ^ ;

^^^^^B , 'I specialized forms fpr objections, pre-pre trial and pre-trial :

^^^^H; ^ . Page 2 ' ;
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^HH^^^^H heard promptly; and accurate recording machines prepare Court - J^H

^^HJ^^^^H records and transcripts of all hearings. VD

^^Hj^^^^H As of now, final decrees have been issued in three Basins. J9fl

^ ^ H l ^ ^ ^ H The Water Courts in 1984 will adjudicate at least sixteen j^H

^^B^^^Hj Basinr; there is a real possibility to adjudicate 20 Basins. "~^B

^^•^^^^•=^^~" ••—•—-" - Specifically, 13,506 individual water -claims -have" been v ---- ' ~^H

^Hffl^^^V clarified, verified and adjudicated by preliminary decrees as of BB

^^H'^^^^H. January, 19 84, with final decrees ahead, ^^H

^HH'^^^^H This comprehensive Water Court program has been challenged HH

^H^^^^H in Federal Courts. The words of the District Federal Judges who |^H

^Hft^^^^fl first hear<3 the challenge are significant. The key phrase of MB

^HH^^^^H the evaluation of Montana's program by Chief District Judge JH

^ .. ...._ Battis -ana; District "Judge Hatfield is: "It is clear "that the 7 ~ ~ ''WM

H^H^^^^H adjudication contemplated by the Bill is both comprehensive and ~ ^H

HHj^^HH efficient."1 Federal Judges Battin and Hatfield spell out the >•

^^H^^^^fc specifics of the working of the Montana Water Courts in this 9H

^^Hl^^^^H clear and practical language: «H

H^^^H " - - ' ' .- a
^ H B ^ I ^ ^ B "By enactment of the last legislature of the '•!
^ H B ^ ^ ^ ^ H State of Montana, Senate Bill 76, as yet-uncodi- ^ H
H | H | ^ ^ ^ ^ H M fied, lias provided the vehicle for adjudicating , | H
^ H B ^ ^ ^ ^ H claims of existing water rights in Montana. The .^H
H H j ^ ^ ^ ^ H provisions of that Bill bear heavily upon this • '^^|
^^Hj^^^^H Court' s decision to dismiss these cases on the . - ,fl|
^^Hj|^|^H|. ' basis of wise judicial administration. , : . ' ' ,!̂ fl
^ | I ^ H ' '' In essence the Bill provides for adjudication of . ' " ' ''^H
^^Hj^^^^H ' a H existing water rights in the State of Montana. - ^ H
I^H j H ^ ^ H I Section 6 of the Bill provides that: ~viflH

^^H^I^HHHBHflHHH^BBIHHHiHMHIBHHMBiHHHtfMHHBlMHIttlHHBiHBBBHiMflHH^H



I . •• „__.„/ 1
S^^^Hr existing water rights under [this act] S

s^sWB^B^m • - is commenced with the issuing of the . W
^^^H^H • ' oraer by the Montana Supreme Court to file '^"•B
J^^^^^H a statement of a claim of an existing water JB
MH^^^B right as provided in [section 16]. M
^^^^|H-'. ' (2) The water judge for each division shall •
JH^^BB 1 •' exercise jurisdiction over all matters con- 11
^^^H^H - earning the determination and interpretation fl
HH^H of existing water rights within his division. •
n^^al^^Hflk. * * * * *̂ 1
^HB • (4) All matters concerning the determination .•
H^H^^H and interpretation of existing water rights <-M
. ^ ^ H ^ S H ' W „ .... . . .shall be, brought before or immediately trans- -M
~^^^^BH ' ferred to the water judge in the proper water M
I^^^^^K division unless witnesses have been sworn and fl
^I^^^H^ - testimony has been taken by a district court •
^Hj^^H prior to the date of the Montana Supreme •
-^^HH '' Court order as provided in [section 16]. •
^ ^ ^ ^ ^ B Section 16 of the Bill provides that: •
•^^H^^H (1) The Montana Supreme Court shall within 10 M
^H^^H days of the filing of the petition by the attorney •
I^HH general issue an order to file a statement of a m
I^H^^H' claim of an existing water rioht in substantially •
j^^^^^HT the following form: •M
J ^ H ^ H - — .._--..._ - - _ . "WATER RIGHTS. ORDER . . . . . . M
^ | ^ ^ H FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL W
^^^^Hk RESULT IN A CONCLUSIVE PRESUMPTION THAT THE WATER •
l ^ ^ B , • RIGHT OR CLAIMED WATER RIGHT HAS BEEN ABANDONED. •
*I^^^^H| • • • This order is notice of commencement of ^H
^^^^^^H procedures for the general adjudication of ^B
•^^^^V, existing rights to the use of water and of the V
^ ^ ^ ^ ^ H ' requirement to file a claim for certain existing M
^j^^^^^H rights to the use of water. Every person, *m
fl^^^^H. including but not limited to an individual, V
%I^^^^H ' -. partnership, association, public or private I
j^H^^^H ' ' corporation, city or other municipality, county, JB
^ ^ ^ ^ H | state agency of the State of Montana, and federal '•
^̂ ĤH agency of the United States of America on its own m
^̂ Ĥ Ĥ : behalf or as trustee for any'Indian or Indian M
^ ^ ^ ^ ^ ^ H ' tribe, asserting a claim to an existing right to '••

w '^^^|^H ^ e u ? e °f w a t e r arising prior .to July 1, 1973,, is ' ,•
- ' -, ̂ ^ ^ ^ ^ H ' , , ordered to file ,a statement of claim to that right .. m

' ^^^B^m ' ' with the department no later than June 30, 1983. . m
_ ,. -M^^^H 7 — -^ -T̂ - _^^^_^_t__- - ^ - ^ - ^ ^ - - - j - ^ - - ^ £)Cjt^ -the-. - - - -a

'^^^ ^ ^ H , policy and the essential mechanism for •
^ ^ ^ ^ ^ H ' ' adjudication of state water rights. Adjudication' •
^^^^ ^ ^ 1 ' by adversary proceeding initiated by one claimant •• M

, ^ ^ ^ ^ ^ B ' ' against all others in' his drainage has been for- J

I 1



."..••• H ^ I ^ ^ H . ••• saken in favor of blanket adjudication "of all '
MBBMm y ' claims, including federal and federal trust J
fl^^^HB claims, in a systematic manner. The procedure '

- ^-<j^^^^B ; outlined in the Bill is that of: (1) filing of an ^A
v f^^^^H order by the Supreme Court requiring the filing by 1

^ ^ ^ ^ ^ H : all claimants of statements of each claim; (2) \
^^^^^^B uPon filing of all claims, submission of the \
fl^^^H claims to the water judge in the division or
j^^^^^B district in which the claimed water is diverted; i
-^^^^^H (3) through utilization of special masters, the 4

^ ^ ^ ^ ^ H rendering, by the water judge, on the basis of the I
^^^^^H. filed claims, of a preliminary decree of water 1
I^^^^^V. right; (4) after passage of time without
"fl^^^H objection to the preliminary decree, entry of a *"

. . -^^^^^Hr f.inal..decree, of^water right-.which. is-binding upon- • :- -
^ ^ ^ ^ ^ B • a11 Parties; (5) if objection is timely taken by
^•^^^H the claimant to the preliminary decree, judicial
^ ^ ^ ^ H ^ determination of the right, but v/ithout the
^HH • necessity of joining all users in the claimant's
^^^^^H' ' drainage.

'^^^^H| And the Court concludes:

^ ^ ^ ^ ^ | As the general adjudication has been initiated
^^^^^H by recent order of the Montana Supreme Court, it
i^^^^^H would seem that the greater wisdom lies in
•^^^^^M following Colorado River, and on the basis of wise
'^^^^^^H judicial administration, deferring to the

':.!• . l ^ : y ^ .. — - .. _ ... .comprehensive-state -proceedings. - -The -federal :- - ~- - -- -
;^^^^^B proceedings are all in their infancy; service of
-^^^^^H process has been but recently completed. The
":^^^^^K • state adjudication is thorough, as opposed to the
^^^^^•>' piecemeal proceedings initiated by the Government. ^
ii^Hj^^H There is no jurisdictional question preliminarily 4
^ ^ ^ ^ ^ H attending the state adjudication; all such
^^•^^•r questions have been eliminated by the McCarran ,
^ ^ ^ ^ ^ H Amendment. The state forum will likely be more
^^^H^H convenient, geographically, than the federal '
'^^^^^H . forum. ;:.;' , .• . . ̂  ' ^ ' '':,, \ ; \ ' .

, ,j^^HS The original hearing before the 9th Circuit carried the •'••'' ;;

'^H^^H . minority opinion of Circuit Judge Merrill. His statements are

''^^^^^^ significant as bearing on the need and practicality of the

;^^^^^H- ' Montana Water Courts operation: " ̂

.J^^^^^W ' I agree with the district court. Water >
j^H^^^I adJM4cation_is_ e_sjsentJLal.ly_a ̂ lo.c.al_concern.,__and .. ._,__....:'..
•^^^^^B, in every western state water scarcity poses a
^ ^ ^ ^ ^ B problem not just to Indians but to everyone. In



1 '
^^H^^B my view, it is highly important that each state be ,
'fl^^^Hl accorded room for an effort to solve its water j

<d-^]^^^^^H scarcity problem in the manner it regards as most '
^ H ^ ^ l appropriate. Here so long as Montana gives ^^\
^^^^^^H recognition to Indian water rights and their )
^ ^ ^ ^ ^ H establishment pursuant to federal law, I see no \
H^^^^l good reason why Indians shouldn't be joined with '
^ ^ ^ ^ ^ H other water users in the state in order to achieve ]
^^ ^ ^ ^ H a comprehensive state adjudication. . J^H j
t^^^^^^H Finally, the federal law on the Montana Water Courts, as

---^^^•^^•-~--- -— - spoken by the Supreme Court of -the United -States, through „„. ..... _..-_...-
^ ^ ^ ^ ^ H ^ Justice Brennan for the Majority:

^^^^^H In light of this history, the parties in this
^ ^ ^ ^ ^ H case have engaged in a vigorous debate as to the
j^^^^^H exact meaning and significance of the Arizona and j
H^^^H Montana Enabling Acts. We need not resolve that !
^^^ ^ ^ H debate, however, nor need we resort to the more
flj^^^^B general doctrines that have developed to chart the
J^^^^m: ' limits of state authority over Indians, because we
V ^ ^ ^ ^ H are convinced that, whatever limitation the ^

— ^H^^H~ "~ " -Enabling Acts-or-federal--policy--may -have— —- — - — - . -i
^^^ ^ ^ B originally placed on state court jurisdiction over '
^^^^^^H Indian water rights, those limitations were
:^^^^^H\ ' removed by the McCarran Amendment. /

^^^^^•^ And on specific problems of Indian rights and federal t

t^^^^^H reservations vis-a-vis Montana State program by adjudication,

^ ^ ^ ^ ^ | the Justice continued: ,

fl^^^H But the most important consideration in Colorado
^^^^^H: , River, and the most important consideration in any
.'̂ HH federal water suit concurrent to a cpmprehensive
^^^^^H : ' state proceeding, must be the "policy underlying
:^^^^^B ; : the McCerran Amendment," 424 U>S., at-820; see

" \\. : ^ ^ ^ H V . . ,^';t\. ' Moses;4H.^Cone Hospitalf supra, at •- r arid, ;;;
j^^^^^H " s despite the strong arguments raised by the

'vJ^^^^^V respondents, we cannot conclude that water rights
^-^__£=^^^Mp^__._ ___ ___ suits-brought-by—lndians-^and_-seek:ing_ad_j,udiTCja.ti.on__ •_• , • - - - - - - vj

j^^^H^B only of Indian rights should be excepted from the •>
fl^^^^B : application of that policy or from the.general
j^^^^^H'V principles set out in Colorado River. ! ^

; ^ ^ H | Page 6
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' ^ ^ ^ ^ • L > - ^ ' x... , ' ' . ; ' .•••••

B 1
;^^^^^H Even more important, is Justice Brennan's clear approval of

^ ^ ^ ^ ^ H what the Montana water Courts can do: ••]

^^^^^H . . . assuming that the state adjudications are
H^^^^B adequate to quantify the rights at issue in the . I
^ ^ ^ ^ ^ H federal suits, and taking into account the 1
J^^^^^H McCarran Amendment policies we have just 1
^^^^ ^ H . discussed, the expertise and administrative 1
t-^^^^^H machinery available to the state courts, the <-
jl^^^^B _ Anfsnjcy__of the federal suits, the general judicial -.._-_--_..._,_-„-.-,

""""'^^•^^H. • .-.r•------- - bias against piecemeal litigation, and the
^ ^ ^ ^ ^ ^ B convenience to the parties, we must conclude that
^^^^^Bt the District Courts were correct in deferring to
^^^^^H the state proceedings.

fl^^^^H We here at the Montana Water Courts know the Justice is not

j^^^^^H retreating from general principles of Indian rights, and federal

^ ^ ^ ^ ^ H reservations. In these words he makes the understanding clear:

_ J^^^^^B ..._jNpthin.g_.jHLe...say.._.tQ.day__.sho.uld._.b.e_under.stood.--to - .
;^^^^^H~ ' " represent even the slightest retreat from the ..-
^^^^^H general proposition we expressed so recently in
:^^^^^^H New Mexico v. Mescalero Apache Tribe. antef at
^^^^^B ! ,(1983): "Because of their sovereign j
J^^^^^H status, [Indian] tribes and their reservation M
*^^^^^^H lands are insulated in some respects by an J
^^^^^^^ 'historic immunity from state and local control,1 \
^^^^^^m Mescalero Apache Tribe v. Jones. 411 U.S. 145, 152
fc^^^^^H (1973), and tribes retain any aspect of their • ^
^^^^^^H historical sovereignty not 'inconsistent with the <..- _•,
^^^^^^H overriding interests of the National Government.' \
^^^^^^H Washington v. Confederated Tribes, [447 U.S. 134,
^^H^^^B 153 (1980)]." Nor should we be understood to '
^^^^^H retreat from the general proposition, expressed in
>^^^^^H Colorado River, that federal courts have a
V^^^^^H "virtually unflagging obligation. . . to exercise '

• ^^^^^H ,, the jurisdiction given them.11 424 U.S., at 817. r( '
^^^^^^B See generally Moses H. Cone Hospital, supra, at ,. j
^^^^^^H — - • But water rights I
^^^^^^t adjudication is a virtually unique type of , ' _ •

'+j^^^^^^m ' proceeding, and the McCarran Amendment is a •• ^—^
r • ' ^ ^ H n = = -'•—^—•—- , - vTrtuaTly unique federal statute, and we cannot in

^ ^ ^ ^ ^ H . this .contract, be guided by general propositions. ^

fl^^^^H Page 7 •
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^^^^^H Further:

J^^^^^H W e also emphasize, as we did in Colorado River
^~^]^^^^^^B that our decision in no way changes the ^~^

j^^^^^B substantive law by which Indian rights in state
^^^^^^H water adjudication must be judged. State courts,
^ ^ ^ ^ ^ H as much as federal courts, have a solemn
j^^^^^B obligation to follow federal law. Moreover, any
^ ^ ^ ^ ^ H state court decision alleged to abridge Indian
^ ^ ^ ^ ^ H water rights protected by federal law can expect
j^^^^^^^ to receive, if brought for review before this
^^^^^^B Court, a particularized and exacting scrutiny
t-^^^^^H commensurate with the powerful federal interest in

.~~?r~^--™,^^^^^Hrr~~~-rr-r~~ safeguarding- those rights f rom state encroachment. -. - -•-•- • • ••-- -.—-•———

^^^^^V* The Act creating the Water Courts and its jurisdiction and

^^^^^H its operation meets the caveats of Justice Brennan's opinion. .

'^^H^^H This is evident in the careful adjustment of the general

^^^^^H !,)< adjudication process to special problems of Indian and federal

^ ^ ^ ^ ^ 1 reserved rights.

^ ^ ^ ^ ^ H 85-2-701. Legislative intent. Because the water
.^^^^^H:__L_*—^ ;_ and-water-rights within-each -water-division- are — -
-*^^^^^H ' interrelated, it is the intent of the legislature
:^^^^^H. •/"%, /' to conduct unified proceedings for t-.he general
y^^^^^H. -̂~-\V adjudication of existing water rights under the
^ ^ ^ ^ ^ V Montana Water Use Act. Therefore, it is the
J^^^^^H intent of the legislature that the attorney
^^^^^^^H general's petition required in 85-2-211 include
I^^^^^Hf ' all claimants of reserved Indian water rights as
;^^^^^V : necessary and indispensable parties under
I^^^^^^H ' authority granted the state by 43 USC 666.
^^H^^K However, it is further intended that the state of
^^^^^^H. Montana, proceed under the provisions of this part
jH^^^^H!.~ in an effort to conclude-compacts for the
'^^^^^H equitable division and apportionment of waters
^^^H^H'< , , between the state and its people and the several
^^^^^H', Indian tribes claiming reserved water rights ' ,
'^^^^^H|L within the state. ;

^^^^Hi • 85-2-702. Negotiation with Indian tribes. (1) ,.
^^^^^H^ i The reserved water rights compact commission,

' '^^^^^K created by 2-15-212, may negotiate with the Indian
^ ^ ^ ^ • i _ J i - : _ : tribes or their authori2ed_representati.v-es • •—— —^—-——-: ^ J-.>-
^^^^^•^ , jointly or severally to conclude compacts under
^ ^ ^ ^ ^ H ° 85-2-701. Compact proceedings shall be commenced '

m
1 ...'•'••



J^^^^^H certified mail directed to the governing body of
'c~^^^^^^m each tribe a written request for the initiation of <L_^

j^^^^^l negotiations of an authorized representative of the
u^^^^^B tribe to conauct compact negotiations. Upon
•^^^^H receipt of such written designation from the
jfl^^^^H governing body of a tribe, compact negotiations
^ ^ ^ ^ ^ H shall be considered to have commenced.
^ ^ ^ ^ ^ B (2) When the compact commission and the Indian
j^^^^^l tribes or their authorized representatives have
^ ^ ^ ^ ^ B agreed to a compact, they shall sign a copy and
t^^^^^H file an original copy with the department of state

™__ -•-~—-:^^^^^Br^—_.—._.-—_. ._..-. : ._ -of -the~Unlted Statesof _Anje.rijc_a_an̂ .̂ ppieŝ xit|l....t̂ .t_, , „ .'
HH^^I , secretary of the state of Montana and with the
^ ^ ^ ^ ^ K governing body for the tribe involved. The
;^^^^^V compact is effective and binding upon all parties
^ ^ ^ ^ ^ | upon ratification by the legislature of Montana,
^^^^^1 any affected tribal governing body, and the
^ ^ ^ ^ H congress of the United States.
^ ^ ^ ^ B (3) Upon its approval by the Montana legislature
^^^^^M and the tribe or federal agency, the terms of a
^ ^ ^ ^ H compact must be included in the preliminary decree
^ ^ ^ ^ H as provided by 85-2-231. However, if approval of
^ ^ ^ ^ • [ , _u „ +he state legislature and tribe or federal agency
>^^^^^B has not been accomplished by July 1, 1985, all '
r^^^^^H : federal and Indian claims for reserved water
-̂ ^̂ ^̂ H-—— — r-ights-that-have--not--been.-r.esolV-ed_.by_a_aQmpa_ct „....__ ,,_ _
<^^^^H must be filed with the department within 60 days.
^^^^^B These new filings shall be used in the formulation
j^^^^^m ' of the preliminary decree and shall be given
^^^^^HT < treatment similar to that given to all other
J^^^^^H filings. • -j

, V ^ ^ ^ H r 85-2-703. Negotiation with federal government.
^ ^ ^ ^ ^ H The compact commission may also enter into
4^^^^^B separate negotiations with the federal government
^^HH ! for the conclusion of compacts concerning the
^^^^^^1 ' equitable division and apportionment of water
j^^^^^l between the state and its people and the federal
j^^^^^H government claiming non-Indian reserved waters
^ ^ ^ ^ H . • within the state. The terms and conditions of
_^^^^^H" ' such negotiations shall be the same as provided in
'"^^^^^| this section for negotiations with Indian tribes.

'^^^^^•i 85-2-704. Termination of negotiations: The ,
^^^^^•s commission or any other party to the negotiations
^ ^ ^ ^ ^ K may terminate negotiations by providing notice to

-̂ ^̂ ^̂ Ĥv- - all parties 30^ days-in advance, of the terminjatiori ....:'_.... >
^^^^Hi date. On the termination date, the suspension of ""

- ̂ ^ ^ ^ H the application of part 2 provided for in 85-2-217
^ ^ ^ • ^ B ' shall also terminate. The tribe or federal agency
^^•^H shall file all of the claims for reserved rights

• ̂ ^ ^ ^ ^ H • within 60 days of the termination of negotiations. v

• » • • ; ' ; : ; •• - - " : : : > • . •• •



I __ 1
<6-^|^^^^^H which states, "The preliminary decree shall be issued within 90 ^_^J

^ ^ ^ ^ ^ | days after the close of the special filing period.", read fl

^ J ^ ^ ^ H • together with 85-2-270(3), which says that the reserved rights j

^ ^ ^ ^ ^ H not resolved by an approved compact "must be filed" and "shall - I

^ ^ ^ ^ ^ H - be used in the formulation of a preliminary decree" indicates i

,,.:.,,_̂ „-_̂ ^̂ ^̂ •̂___,„„4_„.-_.L̂  „.,:.„,..„ _that_either_approv.ed_cp , „.™_/™™r.__,.__:__^._J3

.^^^^^H; necessary to issue a preliminary decree. However, this strict 1

^^^^^^•F •• construction of the legislation could frustrate the clear , I

^^^^^^•' I "" legislative" purpose underlying SB76, which is to "expedite and j
^^ ^ ^ ^ ^ K M ; facilitate" the general adjudication of water rights, by slowing \

^^^^^^H the adjudication process. 1

,^^^^^H The Legislature has authorized the use of an interlocutory I

—.—_--.i^^^^^H _ .—decr-ee-or— other—temporary- decrees5—prior—to—the_issuance-.o±"_a__—______—^ .1
:^^^^^M' preliminary decree when it is needed for "the orderly ' |
^ ^ ^ ^ B • , . - . • . • ' • • • • • . • • • ;• • • : • • . ~ • • • ' • • • . - • • • • • . . •• : •: . • • , . • . . . . - ]

!^^^^H\ • ' •administration of water rights," 85-2-231. The inclusion of \

^^^^^^M • this procedure supports the argument that a preliminary decree m

^ ^ ^ ^ ^ V should not be issued lacking an approved compact or filed j

n;VBBBBB- reserved right claims. On the other hand, it also supports the ^

HVAVAVfl'- • argument that the Court should proceedf expeditiously to • \

W A V A V A V ' . adjudicate basins even though the extent and quantity of federal

/ ^ ^ ^ ^ ^ H ; • ' ', reserved right claims is undetermined and unknown. ^

'••••••l, { After close study of the language pertaining to preliminary u ; '• ?.
:^^^M\ i " ' ' ' ' . ' . . ' .. ' ' :- ' ' ' '. ^ ' ^ ' ' " I

, '^^^^H^.- '. decrees in the Water Use Act, we should conclude that 85-2-231 2\
'v<^^^^^^»f — i — . - - - , . - - - : . — •-•-. -:^.:-^.~,.,-,.:..._- •::.-.—. _ :..,-'.,-l_.: - ^^...:,—•.;.,_. ..' ,._,L:..._,^..:, _._ ._. .__r>.i

T^^^^^HI t- i technically requires inclusion of approved compacts fix filed ]
lSa*fli J .•• •••• • « . ' . . . ' . . V ' - . ^ - ; • • • . . •• . • -• •" o - • : • . • • . • • • • . • ! ;!

;,B^^^^B-, ; 'claims for reserved rights. But\ as a practical matter it^lis 'i
" ^jHBBBBH^ ' . '••"••/.':, ^' ' • \: .': , \

\^^^^^B> ^ insignificant whether the decree/;is called a preliminary or a % -J

' ^ ^ ^ ^ H - * Page 10

• . : .;. • -
1

 : ' •- j

' - > j ^ » ••" • ;><fi-U ' • , : • • - . . . • . •• " • • " , • • • . . • • ; :. ' - I



I I
'^^^^^H , if both decrees have the same legal effect, the use of the ^ H

^^^^^^B normal procedure, which involves issuance of a preliminary ^^H

j^^^^B decree, makes sense because it is consistent with the general j^J

^^f^^H adjudication procedures established by the Legislature and the - ^ H

_^^^^^H Water Courts, and, therefore best serves the orderly ; ^M
^ ^ ^ ^ ^ 1 ; administration of water rights. -.--.- .__....-̂™

^^^^Ht All pertinent case law in talking of state adjudication ^ H

^ ^ ^ ^ H programs speak of a "state-wide unified adjudication11 of water. ^ H

^ ^ ^ ^ H , ' A s stated, our Federal District Court of Montana, ("Chief ;^H

j^^^^H Judge James F. Battin and Judge Paul G. Hatf ield), have ; i l

^ ^ ^ ^ ^ B characterized Montana's adjudication of water with these words: ^M

r'^^^^^M- "It is clear that the adjudication contemplated : - ^ H
iJj^^^^^H: ,_ . „__ by—the-Bi-1-1—is-both -comprehensive-and-efficient...!!—, __ _^—._ _.._j, —- ••">' —^j^B

^•' '' ̂  ; : ' > . . : . ' i 1
^ ^ ^ ^ ^ ^ K ; And the 9th Circuit granted a stay of Federal actions as \ ,-, '•^^U
J^^^BV- preferable to dismissal. The Court clearly states: : ^ H
j^^^^^l^ "Moreover the question of adequacy of the State ; ^ H
^ ^ ^ ^ ^ V ' proceedings is one best decided by the State Courts ^M
J^^^^^m in the first instance." ^ H
^ ^ ^ ^ ^ | Further, the McCarran Amendment as interpreted in Colorado River A

,• ̂ ^ ^ ^ ^ H [ allows and encourages a comprehensive water adjudication to ^M

/^H^^K ', . quantify Indian water rights. , / H

~ '" -^^^^^•1 /" { And Justice Brennan said: ' ' :^M

>^^^^^B;-.' \ "... and, despite the strong arguments raised by : H
_ .-^v^^^^^^^K . the -respondents, we cannot, conclude that water, ,.__ , L.._.:. ..:_...s;. .....:. _. -__^s^^H

~^^^^H:- _ cighta. suits_.bxpughJt^ by .Indians and se e k i n g ad judi-- -.;--."- '.•••>•--- ' ' ^ H
-'^^^^H> ' *'" ' cat'i°n only of" Indian rights should be excepted from • H

^^»r , MM&^^M^:':,--. ^ L I ^ ^ _J



i^^^^^M/ the application of that policy or from the general
i^^^^HB1 principles set out in Colorado River. In the cases
T^H^^^Br" '. before us, assuming that the state adjudications are

<£—O^^^^^H adequate to quantify the rights at issue in the federal <c-
^^^^^^| suits, and taking into account the McCarran Amendment •
^^^^^^B policies we have just discussed, the expertise and
^ ^ ^ ^ H ; administrative machinery available to the the state
;^^^^^H> courts, the infancy of the federal suits, the general
^^^^^^V judicial bias against piecemeal litigation, and the

v <^^^^^^fr , convenience to the parties, we must conclude that the
j^^^^^H District Courts were correct in deferring to the state
^^^^^^V proceedings."

^^^^^^H What of our general adjudication of Montana water? Is it

^^J^^^ft comprehensive? Is it effective? Clearly SB76 (C. 697) is

j^^^^^^B ; comprehensive. Its mandate from the Legislature is to

^ ^ ^ f t - adjudicate .all the water resources. It seeks and will quantify

^^^^^^1 all of Montana's water. The water of individuals, municipal

^^^^^H|' .corporations, other corporate entitles, Indian water rights, and ' .

_i__j^^^^^^B^__-i other Federal reserved rights in Montana - all of this to the

^ ^ ^ M —-..-_.__ — - — — v - - — - : -~r- -——---—
!^^^^^^B end that statewide we will have certainty as to our water -

•j^^^^^^K ': where it is, who owns it, what it is used for, how long it is

s|^^^^^^| -! used, the source. In fact, the caption item of the water right • •; .

^^H^^K issued by the Water Courts best shows its comprehensive

j^^^^^^H' character of over 200,000 individual and corporate water claims

^ ^ ^ ^ ^ H - : and unnumbered Indian rights and Federal reserved rights. Here

<^^^^^^R I is a caption of the water right issued: . ^

•^^^^•^ " CERTIFICATE OF WATER RIGHT NO. W-1005050-00 1 ,
' i^^B n - i WEE: ,, . -..: • , ; _, • •-.. r. ••;.;,- ^

, ^ ^ ^ ^ H ; ' ; PRIORITY DATE; ~ <-•''

i . ^ — ^ ^ — — : ^FEOW^RATEi^ —" — - — - — — — — • u-— -"——~ ' v ' ——- - " "",'" -"——

. ^ ^ ^ ^ B VOLUME;

s ; ' ''^^^^^m< ' SOURCE; -. .,

'J^^^^M ' ^ Page 12 , o
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• - - ' •

^^^^^H . PURPOSE;

V j^^^^^H PERIOD OF USE;

'^^^^H POINT OP DIVERSION AND MEANS OF DIVERSION:

^^^^^H PLACE OF USE;

j^^^^H GENERAL REMARKS;

^.^^^^^H ; Comprehensive is the key description of the Water Courts

^ ^ ^ ^ ^ H • plan.

^^^^ ^ B * .. • • ; Long before actual gathering of the thousands of water

^^^^^H > claims, the Court with the help of the Department of Natural

^^^^^H: !. • • • - Resources and Conservation'prepared an Atlas of.jjWater Resources

j^^^^^H •--=•-- \\j by Hydrologic Basins. This inventory of surface water resources

I^^^^^B- • consists of drainage basin maps showing location and relation to

.^^•^^H \ each other.

i^^^^^H : : From the three major Continental Basins, a division was made

^ ^ ^ ^ ^ K -\ within the State of six major drainage basins based on the •.....,. ,-.-•---;-."'

i^^^^^H : streams which flow out of the State and do not reenter: the ; ,

^^^^^^K : Kootenai, Clark Fork of the Columbia, St. Mary, Missouri,

J^^^^^R , I Yellowstone and Little Missouri. The Belle Fourche drainage of
^ ^ ^ H •••• v v .• ; . , •• • " • .. - • • • - . : : : 1 (

^^^^^•:; the Cheyenne River in South Dakota extends into a small area of

•^^^^^H the southeast corner of Montana. -

^^^H^B' v Then the six major drainage basins were divided into 15 sub- :

•^^^^^m- ' major drainage basins consisting of the Upper Clark Fork, Lower . •;

^ ^ ^ ^ ^ H ' ' Clark Fork; Flathead and Kootenai River Basins in the Columbia '!

r~^^^^^^V I~^ ' 7 River—drainage? -t-h e-Hppex—M-t s-s o u r-i—t-r-i-b u ta-r-i-e s -;—M is s o u r i - Smith > r —^- -—- -*

•^H^H^ _ Missouri-Sun-Marias; Missouri-Musselshell; Milk; and

"l^^^^^H Missouri-Fork Peck Basins in the Missouri River drainage; the ^ ' •

!^^^^^B Upper Yellowstone; Middle Yellowstone; and Lower .Yellowstone

^^B * . * ' ' '"' ... <̂  ^ '̂ < .
! ^ ^ ^ ^ H : > v, ' ~ Page 13 ' '
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^ ^ ^ ^ H Basin in the Hudson Bay drainage; and the Little Missouri River * ^ B

'^^^^^B Basin. «

^ ^ ^ ^ H •• Then again the 15 sub-major basins were divided into 85 ]fl

•^^^H minor drainage basins representing the minor tributaries within •

^B^B^^B • ' - B
o^^^H^I the State. On a statewide plan of 85 basins, the Court began fl

^ ^ ^ ^ B its statewide adjudication. All of these are based on the work .JB

^ ^ ^ ^ H ^ of the Office of VJater Data Coordination; U.S. Department of the •

'fl^^^H Interior; Geological Survey Atlas of stream gaging stations. B

, ^ ^ ^ ^ H . - - Slight modifications clearly do not significantly change' any of fl

j^^^^H the OWDC basins. fl

'VAyAyAyf The Atlas includes twelve maps showing the 15 sub-major , fl

_J^^^^^B___ drainage basins with two of these maps showing more than one of fl

^ ^ ^ ^ ^ H ; the drainage basins on one map page. The maps show culture in ; fl

^ ^ ^ ^ ^ H black, power lines in grey, and streams and stream names in ••• M

^ ^ ^ B ^ | blue. The major, sub-major, and minor drainage basin boundary ' ,, fl

^ ^ ^ ^ ^ H , lines are shown in three significant widths of red lines. ^ B

<^^^^H Existing and proposed flood control projects are located by red •

^ ^ ^ ^ ^ H ., - - stars with open stars representing potential projects while ^M

j|^^^^B ' closed stars designate existing projects. -Blue triangle ) •
''. ' ^ ^ ^ ^ ^ | • ' ' - - • • • • • B

fl^^^^B •: represent U.S.G.S. stream discharge gaging stations with righted i Mj

^^^|^^H ; v ? triangles representing stations active as of January 1, 1970, ,, /B

I^^^^H and inverted triangles representing those stations, used in the . 'M

N H ^ ^ ^ ^ B '^~~~ "~ ~---—.———~--—pastT-biat-now disconbinued^-^-Gr-een-ar-eas-on-the^roapS-rep-res^ntL,, : ̂  _ B

^ ^ ^ ^ B ^ •'.,'•••;• presently irrigated land according to the county-wide surveys •

' j^^^^H:^ ..,>' L ' being conducted by the water resources survey division, Montana fl
'^^^^^^fl- • '"•"; ' •• ' - '' ' "' '•' '- ' <fl

^^^^^^B ° Water Resources Board. ' »

'^^^^^B'; '' • " " }} Page 14 . . " .. : •



H^^^^^HH. The last two maps in the Atlas are prepared by the Montana <>\̂ -̂ B

^ ^ ^ ^ • 1 Water Resources Board staff from information supplied by >^H

^̂ H'l - • m
^̂ ^̂ ^̂ •H cooperating agencies. ^m

^̂ ^̂ ^̂ Hfl| The first is one prepared through a joint effort of the . ^ H

^^^^^^Hi^l Water Board and the Montana Fish and Game Department. Shown in 1^1
^^HB ' " •
H j ^ ^ ^ H H ^ B green are the fishing access sites, state parks and monuments, <"^H
I^I^^HH ' ' : ' - fl
H^^^^^K^B™""""*" ""'" • " • ' — — and s t a t e r e c r e a t i o n a r e a s main ta ined b y - t h e F i sh and Game ••• •-----••---—-.-^H
^O^I^^B^B' Department throughout the State. An .index to this map provides ^M
H H ^ ^ ^ | ; ^ H the proper names of each of these sites as ot January 1, 1970. ^M
H H ^ ^ ^ m • • • <; •• ' ' '" - '' ^ i

^ ^ ^ H ^ H ^ I ' " " 'The las t map in the Atlas shov.'S. rnoiii>tain precipitation by .̂ H

H ^ H ^ ^ H ' ^ I colored isohyet lines representing increments, o±; annual jH

^H^^^H|I^B precipitation above 20 inches. This map was prepared in ^M

HHHjH ' cooperation with the Soil Conservation Service and the National "^M

|H^^^BI^B •L— L— — Weat-her-Ser-y-ic-e-i - ::.-,.....:.,_ •,.•. .;• ,,;.;...: :...;. .•..••'..,. _ - — _ - . . _ ^ B

B^^^^^HnB ' This detailed information should make clear the detailed ^ |

^^^^^^H'^K' planning of our comprehensive, statewide program. 4^|

^^^^^^•!BBr The unification of our statewide plan of state court ^^H

^^•^^^•i^B ' , adjudication of water rights is evident in our approach toward ^^1

^^^^^^HjHr Indian water rights and Federal reserved rights. ,H

I^^^HHHi^H ../ The Compact Commission is organized; is working; is talking 9|

|HH^^H'^| r with the Indian tribes concerning compacts on their water. The • H|

|H|^^^^HJi^O r • Compact Commission is attempting to secure talks with the Forest ' ̂ H

•B^^^Hl^H ' -'"' Service. JH
I^^^^^^H^H All of this procedure is considered by the Water Courts T ^ |
^^^|^^H|B|\ ' because in the words of, the law, "... the water and water H
I^^H^^^Hi^B - rights within each water division are interrelated, it is the •• ^R

B^^^^^SI^K ! ,,, V intent of the legislature to conduct unified proceedings for the #• •

• 1



_^^^^H -general adjudication of existing water rights. . ." .,: J^H

j^^H^H ••' And "so the Water Courts 'k'ule of Court Number 10 and its - - . J^H

^ ^ ^ ^ ^ H findings of fact on compacts and federal reservations meet the . ^^H

^^H^H requirement for unified proceedings. And in some extreme cases IH
• I ^ ^ ^ ^ E M ' ., '• '- - :... ' ' " {' ' - • '''-...'' ' ^ H

j^^^^H to meet what the words of the statute call "the orderly j^H
^ ^ ^ ^ H •• ; :i :< ; • ' :' . • ' ';-; ' "' • •

I ^ ^ ^ ^ ^ H | administration of water rights prior to the issuance of a '-^|

-?^v7-rr^^^BB-~rrT~rr»—~~-~ - prelimi.nary.,.:d€creeLthe Wate.r.CP.urt. can use.,an ^interlocutory" :.^j:..\r.^...^^.:..r.r,.rr.^^:Jj^J^^

^ ^ ^ ^ ^ • ' or "temporary" decree. ]•'/}•-•''•.•."'? ^ H

^ ^ | ^ H r In any event, the statewide unified adjudication of water 1^' /^B
^^^^^| goes on. '< * . ' - ' . '• :)i\./:y fl|
^ ^ ^ ^ | ' . " . : - '' --' ^ " : •' •••••!'..••:'•• . - M i

^ ^ ^ ^ H DATED this 13 day of July , 1984. H ^H

H | . •: • r . -• • • ;: /: : : • . : r . : ; l |

~ ^ B — - - - ~ "• ; - - :• pj,-hU^M^\ : ,.;_.̂  :SM
^ ^ ^ ^ H ^ " • Chief Water Judge ' :, S |
j^H^H :V" . " ^ '' ' . P . O . 'Box 8 7 9 ' " ' - .'*'.''. \y:-vr , ^ H
^^•^H Bozeman, MT 59715 : . ':''̂ H

'•'• ^ | ^ H V' %^- ;-•••' . • '• ...'"•• :-..'.- P a g e 1 6 . • ' , './^ :"'̂ ;:"t|H



IHI BASIN fOU I

HI NOTICE OF ENTRY OF |

H | PRELIMINARY DECREE AND ~ |

• I NOTICE OF AVAILABILITY |



1 1
,^^H^B IN THE WATER COURTS OF THE STATE OF MONTANA M

_, .^^^Hi CLARK FORK DIVISION - SOUTH FORK FLATHEAD RIVER BASIN (76J) B
<c- '^^^^^^B ************************ ^- ~wM

£5*-= ̂ ^^^H NOTICE OF ENTRY OF TEMPORARY PRELIMINARY DECREE AND fl
|a||= ̂ ^H^fl NOTICE OF AVAILABILITY B
i R$%( ^ ^ ^ ^ ^ H Since you have filed a claim for a water right existing fl
| |ff|\ ^ ^ ^ ^ H H before July 1, 1973, we are sending with this Notice your fl
aWr j^^^^^H abstract of your claim entered on the South Fork Flathead River fl
v&M ^ ^ ^ ^ ^ B Basin. fl

t f j] "~^^^^^H However, if you received a certificate or applied for a I
&W7 .H^^^^H "water use permit to appropriate" or reserve water under the jH
; TCHU^^^^^^H— 1973 Water-Use-Act do not expect to...receive an. abstract of that ._..... .•._.: .fl
' 3II ̂ ^^^^^H document. fl
i aww ^ ^ ^ ^ ^ B ' This Notice is being sent to others as required in 85-2-232 fl
Mil ̂ ^^^H MCA* I
fsXA ^ ^ ^ ^ | WHAT IS A TEMPORARY PRELIMINARY DECREE I

1 1 llI ^^^^^B A TeniPorarY Preliminary Decree decides the water rights in ,, B
Snr ^ ^ ^ ^ ^ H tne Sout^ Fork Flathead River Basin and lists those water fl
§fn\\ ^ ^ ^ ^ ^ H rights. fl
' J 1)1 ^^^^^H If you don't agree with what it decides as to your right or B
I $ftK/ ^ ^ ^ ^ ^ H any other water right which may affect your water right claims, •
j «H\\ V ^ | ^ ^ ^ B you may file an objection, request a hearing and the Water I
»JI1 :^^^^^H Courts will hear it. See the general Findings of Fact and .•
$J8NI ^ ^ ^ ^ ^ H Conclusions of Law for further explanation of your right. V
K I)] ̂ ^^^^^H -—-. A-water-right in.-the-.Temporary.__Pr_elimiriary Decree remains .__.•; .;. fl
Mjj ^ ^ ^ ^ ^ H unchanged and will be so entered in the Final Decree if it is •

: raoX i^^^^^B n o t objected to during the objection period. However, if •
' 't 111 :^^^^^H^ determinations of Indian and Federal reserved water rights ' f|
I ^ K / J ^ ^ ^ ^ ^ I present circumstances affecting that water right, additional jflj
'; onu^^^^^^B objections may be filed. ^fl
i'Slll ̂ ^ ^ ^ ^ L IF A RI G H T IS NOT OBJECTED TO, IT SHALL REMAIN UNCHANGED AND •
|$V ^^H^B BE ENTERED IN THE FINAL DECREE. M
WuM^^^R H0W YOtJ FILE AN OBJECTION AND REQUEST A HEARING ffl
I ̂ X ^ ^ ^ ^ H AN OBJECTION MUST BE FILED PURSUANT TO WATER COURTS RULE #6 •
1 +fj)|| M^^^M AND ON THE FORMS PROVIDED BY THE WATER COURTS. •
Wi] ̂ ^^^H ALL OBJECTIONS MUST BE FILED AND RECEIVED BY THE 13th DAY OF •

i «8X\ ̂ ^ ^ ^ | November f iggj. objections must be sent to the Montana Water •
Iflll] ̂ ^ ^ ^ H Courts, P.O. Box 879, Bozeman, MT 59715. M
: ronV^^^^H CAN YOU GET AN EXTENSION? 1
I milJ :^^^^^H Extension for filing objections may be granted by the Water •
' i$M ^^^^^^H Judge. Requests must be received by the Water Courts on or • •
':|ft|| '^^^^^B before the Lith day of November , 198J. USE THE FORM fl
W/JJ^^^KM FURNISHED BY THE WATER COURTS AND FOLLOW WATER COURT RULE #7. M

i «SS\J^^B^^Bf If an extension is granted, it applies to all within this *fl
; S| I . ^ \ ," ~Ba~sinT A copy" of the ext~e7^iW^~aY^b^~s"e"eh~at~the^ ~ ——___ ~^M
95wJ ^ ^ ^ ^ ^ B 1 1 ' , Court offices in Flathead, Powell, Missoula and Lewis a'.id Clark •

'IWin l^^^^^B ' .counties.' . ".-. '' • • . •' • "' .. ' " .• fl
5S5^^^^^H WHERE YOU CAN SEE OR GET THE TEMPORARY PRELIMINARY DECREE (OR • fl
^ ^ ^ . ^ ^ ^ ^ B FINDINGS OF FACT AND CONCLUSIONS OF LAW) FOR THE SOUTH FORK •

* ^ ^ ^ ^ K FLATHEAD RIVER BASIN , M
^ ^ ^ H | * See it at: , •I 1

BB^^BBH^^^^^^B^^B^^^^^^^^^^H^^^^^^^^^^^^^^^H^HH^^^^I^H^^H^^^^^^^^HHBHBBBBHBHBMHHB^IBHBB^^9^^^^H^^^^^^^^^^^^^^^^^^^^^H^^^H^^^^^^^^^^B^^^^^^^B^^I^^^^^B^^^^^^^^1^^E!^^^^^^^^^^^^^^^^^^^B



Î̂̂̂̂
V 1* Water Courts Office, P.O. Box 879, 601 Haggerty Lane, ^ |

'^^ ^ ^ H Bozeman, MT 59715 H
^-'j^^^^^B 2. Department of Natural Resources, Water Rights Bureau, 32 <£—-"^H
j^^^^H South Ewing, Helena, MT 59620 •
<^^^^^H 3. Department of Natural Resources Field Office, 3220 Hiway *^l
^̂ ^̂ •i 93 S., Kalispell, MT 59903 «
j^^^^^H 4. Clerk of the Court, Flathead County, Kalispell MT 59901 ^ |
j^^H^H 5. Clerk and Recorder, Flathead County, Kalispell, MT 59901 •
^ ^ ^ ^ H 6. Clerk of the Court, Powell County, Deer Lodge MT 59722 ^M
^ ^ ^ ^ ^ H 7. Clerk and Recorder, Powell County, Deer Lodge MT 59722 ^M
1 ^ ^ ^ ^ K 8. Clerk of the Court, M:lssoula County., Missoula MT 59801 mM
,̂ ^̂ H9i 9. Clerk and Recorder, Missoula County, Missoula MT 59801 •
WH 10. Clerk of the Court, Lewis & Clark County Helena MT 59601 "-fl

... .I^^H^H .„ 11. Clerk and 5reorder, Lewis & Clark County Helena MT 59601 jH

^̂ ^̂ K̂ Microfilm of the existing water rights claimed and the jH
^^^^^•~ abstract as reviewed by DNRC at: H
^H^^HL 1. Water Courts Office, P.O. Box 879, 601 Haggerty Lane, B

- ̂ ^ ^ ^ H Bozeman, MT 59715: , ., •
.. .:~:..;^^^^^H 2. Department of Natural Resources,: Water Rights Bureau, ^M

^̂ •fll 32 South Ewing, Helena, MT 59620 : •
^ ^ ^ ^ ^ | 3. Department of Natural Resources, Field Office, 3220 Hiway JH
^ ^ ^ ^ | 93 S. Kalispell, MT 52903 •
^^•^B 4. Clerk of the Court, Flathead County, Kalispell MT 59901 •

. ^ ^ ^ ^ ^ ^ H You can buy a copy of the Temporary Preliminary Decree at ^m
:|^^H^H the Department of Natural Resources, Water Rights Bureau, 32 ^ H
J^^^^^H . __ ;._ ' _ South JEw_ing, „Helena,_MT\_59^620L. ._ __jH
^H^^B ; Any questions? Call the Water Courts Office at (406) ^ H
^ ^ ^ | K 586-4364. W

^ ^ ^ ^ S AFTER OBJECTIONS ARE FILED fl
^ ^ ^ ^ ^ B .̂ After the time for filing objections has passed, the Water ^^H
^^^^^^^H^ " Courts will notify each party named in the Decree that hearings ^ H
^^^^^H^ have been requested and set a date for all interested parties to ^B
.^^^^^H notify the Water Courts of their intent to participate in any of H
^^^^^^H those hearings. ^ H

'j^^^^H THE WATER COURT RULES AND FORMS CAN BE FOUND AT THE OFFICES H
j^^^^B LISTED BELOW: fl
^ ^ ^ ^ ^ ^ B 1. Water Courts Office, P.O. Box 879, 601 Haggerty Lane, •
'I^^^^B Bozeman, MT 59715 S
j^^^^M 2. Clerk of the Court, Flathead County, Kalispell MT 59903 •
^ ^ ^ ^ B 3. Clerk of the Court, Powell County, Deer Lodge MT 59722 1M
^ ^ ^ ^ H 4. Clerk of the Court, Missoula CoyxLt̂ iMi s so ulaMT 59801 ' B
^ ^ ^ H | 5. Clerk of the Court, Lewis & £lark CouH ŷ<̂ Iena~~KT 59601 .. JH

ri^HH DATED this 9th day of J^SL., 1̂ 8̂ T ' >iB

< | ^ ^ ^ ^ H ,.j /^ROBERT M. HOLTER 7" fl
J^^^^^H' / Water Judge r ' , •• ^H
^ ^ ^ ^ ^ K ' Clark Fork Division . . H

• ^ H H . \\ h.'-\ ' page 2 ' I


