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Permit Application Manual 

(Updated 12/29/2021) 

 
The purpose of this manual is to document policy and procedure for Department staff and the public when submitting, 
reviewing, processing, and making decisions about permit applications. The goal of this manual is to provide a unified 
resource to promote consistency in permit application processing by the Department. This manual is not a cookbook 
or replacement for the critical thinking that is an essential component of water right processing. This manual should 
serve as an aid in helping to consider unique water right applications in a consistent manner. 
 
This manual reflects the operational procedures/policies and final legal decisions that the Department is operating 

under during the processing of permit applications. This manual is not intended to provide step by step guidance in 

relation to accepting and processing permit applications. For unique situations where additional guidance is needed, 

please contact the Central Office to ensure that proper methodology is being followed.  

 

Permits and Changes have been reviewed and issued by the Department since inception of the Water Use Act in 1973. 

While criteria the Applicant must meet have remained the same, the level of analysis has changed throughout time 

and has become considerably more in-depth in recent years due to statutory changes and legal determinations. Much 

of what is contained in this manual is simply a re-formatting and compilation of past efforts the Department has made 

at documenting permit processing procedures. 

 

It is recommended that you do not print this manual because the manual is constantly being improved and revised. 
Additionally, various content throughout the manual is linked to resources for easy navigation and these links are lost 
when printing. Central Office will send out emails informing you of major updates or revisions. 
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How to Use This Manual 
As described in the introduction, this manual is a one stop shop for information relating to how the Department should 

be processing permit applications. That means that this manual is over 100 pages long and as such, the following are 

some tips which will help you to find the information you are looking for more quickly and effectively.  

 

The Table of Contents is Clickable 
All you have to do is click your mouse on an item in the table of contents and you will be taken to that area of the 

manual. 

 

The Manual is Searchable 
You can enter a search query in the area identified by the red circle below and then execute the query to find what you 

are searching for. For example, I entered “municipal” and was then able to cycle through all occurrences of the word 

(like) “municipal” in the manual by simply clicking the arrows as seen in the second image below. 

 

(Just click the arrows after your query to see where the word turns up) 
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You can view the table of contents at the left 
It might seem like a pain to click on the Table of Contents and then be deep into the manual with no ‘tabs’ or easy 

navigation available except by scrolling all the way back to the Table of Contents and clicking again. To avoid this issue 

simply turn a Table of Contents on at the left of your screen. To do this, click VIEW---NAVIGATION PANELS---

BOOKMARKS as seen in the following image:  
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Now, no matter where you are in the manual you will have the ability to navigate within a bookmarked table of 

contents as seen in the image below:

 

 

Introductory Considerations 
Application Processing Timelines & Flow Chart 
The Department must maintain certain timelines when processing an application. These timelines are identified in 

statute (85-2-302, 85-2-307, MCA). Upon receipt of an application, the Department has 180 days to review the 

application and send a deficiency letter identifying any defects in the application. The Applicant has 120 days to 

respond and address all deficiencies identified in the deficiency letter. If the Department does not notify the applicant 

of any defects within 180 days, the application must be treated as a correct and complete application. A Correct & 

Complete letter will be sent to the Applicant along with a Technical Report and any other reports which will be used by 

the Department for analysis of criteria for issuance of the permit. Once the application is deemed correct and 

complete, the Department has 120 days to issue a decision in the form of a preliminary determination document (PD). 

Assuming a PD decision to grant, the application is prepared for and sent out to public notice. The notice period can be 

anywhere from 15-60 days, and the Department has concluded that the notice period will be 45 days unless the RO 

instructs otherwise for special circumstances. If no valid objections are received during public notice, the permit can be 

issued immediately with an adoption order. If valid objections are received, the hearings unit will handle the case. 

 

If the PD decision is to deny, a draft PD is sent to the Applicant, and the Applicant then has the option to request a 

meeting within 15 days. If a meeting is requested, the Applicant may request, in writing, up to 60 days to provide 

follow-up information that could lead to a PD to grant. If additional time is requested to provide additional 

information, the Applicant must submit a waiver of timelines form with that request. This is necessary to give the 

Department adequate time to review the additional information and complete the PD, taking into account the new 
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information. The waiver of timelines form must be signed by the Applicant or their Attorney if they are being 

represented by legal counsel. The Applicant may waive timelines at any point in the process following a correct and 

complete determination. An Applicant cannot waive any timelines prior to a Correct & Complete determination of the 

application. A waiver of timelines waives the 120-day statutory timeline for the Department to issue a decision on an 

application. If an Applicant waives timelines on an application, staff processing the application should make every 

effort to complete review and draft a decision document in a timely fashion. If the draft denial proceeds to a PD to 

deny, a hearing will be scheduled unless the Applicant chooses not to pursue the hearing.  

 

The following flow chart outlines the steps in the permitting process. It can also be found as a .PDF document on the 

ROCO drive. 
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Definitions 
Definitions – Water right related definitions can be found either in Mont Code Ann. 85-2-102 or the Administrative 
Rules of Montana 36-12-101.  
 
Affidavit / Unsworn Declaration 
Affidavits and unsworn declarations may be used interchangeably when processing NA applications and notices. Note 

that affidavits are notarized but unsworn declarations are not. Instead of notarization, unsworn declarations must 

contain the following language: “I declare under penalty of perjury & under the laws of the State of Montana that the 

foregoing is true & correct.”    Please note, if there is any concern that the person signing the document is not who it 

should be (i.e. the signature is a forgery!), you may require notarization. 

 

State Statute, Administrative Rule, Case Law and Department 

Policy 
Applications are processed according to state statutes, administrative rules, case law, and Department policy 

(memorandums or standard practice guidance documents) intended to clarify processes established by statute, rule, 

and case law. Statute is the law and is the final authority on any water rights issues or questions. Administrative rules 

are established as guidance, designed to carry out the directives of statute when not explicitly defined. The process for 

creating and adopting Administrative Rule is defined in statute and rule carries the force and effect of law. Case Law is 

established through Final Orders issued through the Hearings Unit of the Department or through a determination 

made by a court. Department policy is adopted only in situations where Statute and Administrative Rule do not clearly 

define a process, or when Case Law modifies how the Department looks at something. Memos and standard practice 

guidance documents all fall under the category of Department policy. 

 

Roles and Responsibilities 
 

Regional Office (RO) Staff 

• Responsible for communications with Applicant. If an attorney is representing the Applicant, all communication on 

the application should be with the attorney unless the attorney has provided written consent otherwise. If the 

Applicant is represented by a consultant, the Applicant should be included on all communications (C.C. goes to the 

consultant).  

• Responsible for ensuring applications are correct and complete and later determining if the information contained 

within the application meet the criteria. The RO staff is also responsible for making recommendations about 

approval or denial of permit applications.  

• RO staff is responsible for compiling a Technical Report that outlines what information is available and will be 

utilized to evaluate the criteria.  

• RO staff and the RO manager as the decision maker will draft a Preliminary Determination which includes findings 

of fact (based on the information presented in the Technical Report and other information gathered by the DNRC 

and submitted by the Applicant) that state whether there is a preponderance of evidence that supports findings 

that the criteria for issuance of a permit have been met. If the information gathered does not show by a 

preponderance of the evidence that the criteria for issuance have been met, RO staff may need to craft either a 

https://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0020/0850-0020-0010-0020.html
http://mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E101
http://mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E101
https://leg.mt.gov/bills/mca/title_0260/chapter_0010/part_0100/section_0010/0260-0010-0100-0010.html
https://leg.mt.gov/bills/mca/title_0010/chapter_0060/part_0010/section_0050/0010-0060-0010-0050.html
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Draft Preliminary Determination to deny the application or a Draft Preliminary Determination to grant with 

modifications based on the case specific circumstances. 

 

Regional Office Manager 

• Responsible for final approval or denial of authorizations. 

 

Central Office (CO) Staff 

• CO) staff is responsible for answering RO staff’s questions which relate to: Processes, MCA, ARM, forms, addenda, 

policy, precedent, procedure, timelines, PDs, Oracle database entry. CO is the clearinghouse for all application 

policy and procedural questions. 

• Responsible for quality control and consistency involving permit and change applications. 

• CO staff manages the mailing and publishing of public notice of applications and determines if application 

objections are correct and complete. 

• CO is responsible for reviewing PDs and noting processing inconsistencies along with identifying concerns relating 

to policy, procedure, ARM, and MCA.  

• CO also acts as a filter for the legal staff. If you have a “legal” question, make sure it either goes through the CO or 

that you involve the CO in your conversation with legal. 

• Policy matter should be addressed with the Water Rights Bureau Chief and RO managers. 

 

The Water Management Bureau (WMB) 
• The WMB is responsible for answering regional office staff’s questions which relate to surface water 

measurements and calculations, aquifer testing requirements, and evaluation of aquifer testing data. The WMB 
also completes technical hydrologic analysis and peer reviews of hydrologist specialists work as deemed necessary 
by the Water Management Bureau and regional managers.  The WMB is responsible for compiling the Aquifer Test 
Report and Depletion Report for groundwater applications as well. 

 

Hearings Unit 

• If the application is denied or granted with modifications and the Applicant requests a hearing, the Hearings Unit 

will conduct the hearing and issue a final order on the matter (show cause hearing). 

• The Hearings Unit will also conduct hearings on applications which receive valid objections during the public notice 

period (contested case hearing). 

 

The Applicant 

• Responsible to provide all necessary information for a correct and complete application within the statutory 

timelines. 

 

What to Send to Whom 
Office Contacts: Jenn Daly: Billings, Helena, Missoula 

   Nate Ward: Bozeman, Lewistown, Havre 

Gabrielle Ostermayer: Kalispell, Glasgow 

*While these are the initial contact persons, it is okay to contact the other or other members of CO for 

specific questions or topics or if the initial contact is unavailable. 
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Deficiency Letters: Do not need to be reviewed by CO staff; however, your normal office reviewer is always 

willing to be a second set of eyes if you’d like. 

 

Technical Reports: Do not need to be reviewed by CO staff; however, your normal office reviewer is always 

willing to be a second set of eyes if you’d like. Offices are encouraged to send complicated Technical Reports in for 

review, so the CO is involved earlier in the process. 

 

EAs: Do not need to be reviewed by CO staff; however, your normal office reviewer is always willing to be a second set 

of eyes if you’d like. Go to the MEPA webpage on the DNRC intranet site and use the online submission form to get the 

EA posted to the web. 

 

PDs: Send PDs to your CO contact person and CC the bureau chief, program manager, and other program specialist. 

Do not send PDs to hearings examiners. 

 

PN: Send a copy of the finalized PD in PDF format to Jamie Price along with a note that the PN is ready to go. Be sure 

to C.C. your CO contact. 

 

RO/CO Application Review and Communication Guidelines 
• Include Regional Managers in CO decisions that affect policy or process. 

• RO and CO staff should be familiar with case law that is being cited in decisions. 

• If case law changes or new case law is established, templates will be updated by legal or CO to incorporate the 

changes. 

• Initiate discussion between RO and CO staff regarding when legal review is necessary. All draft denial PDs will 

need to be reviewed by legal.  

• Decision making is the RO manager’s responsibility. 

• CO will review decision document drafts for consistency with regards to law, rule, and policy, and make 

suggestions for improvements as needed. 

• If the manager has questions about whether a comment is a legal, policy, or consistency issue then they should 

discuss it with the CO. 

 

Pre-application Meetings  
Overview: 
This meeting is an option offered to the Applicant with the incentive of a $200 reduction in the filing fee for 

attendance. In order to qualify for the reduced fee, a signed copy of the Pre-Application Checklist must be returned to 

the DNRC with a completed application within 6 months of the date of the pre-application meeting. It is preferred that 

the meeting be in person; however, if this is not possible, a conference call is acceptable. The DNRC encourages 

attendance by the Applicant’s attorney, consultant, and any other individual with a detailed knowledge of the 

proposed project.   

 

http://dnrc.mine.mt.gov/MEPA/
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It should be made clear that the Applicant does have to provide some burden of proof to qualify for the reduction in 

the fee. If the Applicant and/or his or her agents attend the meeting and offer an answer to each of the questions 

outlined on the Pre-Application Checklist, they will qualify for the fee reduction. The signature on the checklist attests 

to the fact that each item on the checklist was discussed and that the Applicant understands the options regarding 

each item discussed. If the ownership of the property involved changes hands, the pre-application meeting would 

remain valid as long as the project remains the same. 

 

Make it clear that the DNRC is a neutral party and that we are here to educate and assist the Applicant. We need to 

remain fair and consistent in our dealings with the Applicant throughout the process and cannot appear as an 

advocate. If the answer to any question on the Pre-Application Checklist is no, document why the details were not 

required for this application or if the Applicant needs to provide additional information.  

 

Use the questions on the pre-application form to guide your agenda. These questions are loosely designed to identify 

specific criteria that will have to be addressed to issue a water right. The Applicant needs to fully grasp all criteria 

applicable to their proposed project. While questions on the Pre-Application form are designed to guide discussion, 

they may not be adequate in situations which are complex. The Pre-Application meeting should be used to delve into 

the details of the proposal and explore areas of potential conflict or difficulties foreseen with completing the 

application materials or project as the Applicant is proposing. This will help the Applicant prepare themselves and put 

together a more comprehensive application and hopefully avoid difficulties in processing once the application is 

received. Make sure that the Applicant has possessory interest, or the written consent of the person/persons with 

possessory interest in the property where the water is to be put to beneficial use. You may want to discuss application 

processing steps and procedure. Make sure that the Applicant understands that “Correct & Complete” simply means 

that the information submitted conforms to the standard of substantial credible information and that all of the 

necessary parts of the form have been filled in with the required information. “Correct & Complete” does not infer that 

a water right will be issued. 

 

If, in the pre-application meeting, the Applicant identifies that they intend to capture water that would otherwise be 

consumed by phreatophyte vegetation, it is important that the RO make the Applicant aware that this concept has not 

been previously accepted by the Department. The difficulties of applying this concept are that an analysis of the 

dynamic response of the system needs to be completed to show that water levels will clearly be lowered below 

phreatophyte root zone (possibly by several feet below the root zone). Lesser drawdown could reduce the vigor, 

extent, or species composition of the vegetation but not truly remove phreatophyte ET from the system. Additionally, 

if/when there is flowing water, the drawdown that reduces phreatophyte consumption also will reduce stream flows. In 

this case, capture would be simultaneous from and partitioned between stream depletion and reduction in 

consumption by phreatophytes. If the capture is year-round, phreatophyte consumption will be low or zero outside of 

the growing season, further complicating any surface water depletion analysis. The final difficulty is that an Applicant 

may not be able to legally take credit for capture from ET from phreatophytes or other vegetation (see DNRC decision 

on Bostwick Properties). If an Applicant does intend to follow through, a review of their analysis will need to be 

completed by the Department (by WMB) and will need to thoroughly examine whether or not the argument made can 

be deemed substantial and credible, and therefore used by the Department when reviewing criteria. This analysis 

should be included as part of the Department’s Depletion Report.  
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It is likely that you will meet with the Applicant prior to the pre-application meeting. For purposes of clarification, this 

type of meeting will be referred to as a scoping meeting.  When and if you have such a meeting, make it very clear that 

a scoping meeting does not take the place of the pre-application meeting. The pre-application meeting should be set 

far enough in advance to allow the Applicant to assemble the necessary maps, measurements, and documents to 

present a complete picture of the proposed project. If the Applicant is not prepared, it is acceptable and encouraged to 

suggest that the Applicant may not be ready to submit an application; however, in the end it is the Applicant’s choice. 

 

It is highly recommended to set up a site visit, if needed, with Applicants to fully grasp and document the details of the 

proposed application. Work with your regional manager and the Applicant to ascertain when a field visit should take 

place.  

 
Pre-Application Meeting Data Entry: 

Following the pre-application meeting you will need to create a record of the event in the Oracle database. Listed 

below is the essential information that must be entered into the database. All other tabs will be unavailable until the 

Applicant returns with a completed application. You must enter ALL the required information before the database will 

allow you to save.  

• Enter Basin  

• Enter Form Type (600P) 

• Enter Date/Time Received 

• Pre-Application Meeting Held event and date added programmatically when leaving Date/Time Received 
text box 

• Enter Applicant Name (begin date automatically populated, based on time/date received) 

• *SPECIAL NOTE: Applicants may be added and deleted on the 600P at any time, allowing for easy Applicant 
modification. Once the application is converted to a 600, this functionality is disabled. This should assist when 
there is a discrepancy between the “Applicant name” at time of pre-app and the true Applicant name when the 
application arrives. 

• Enter Representatives 

• Enter Representative’s Begin Date  

• Enter File Location (date exists already, based on time/date received)  

• Enter Regional Office Processing File 
 

Database Entry 

During initial entry, staff enters 600P application type, navigates to Date/Time Received text box, and adds date/time. 

When navigating out of Date/Time Received text box, a form trigger adds Pre-Application Meeting Held event with 

event Date/Time and Response Due date. Event Date/Time is copied from Date/Time Received date. Response Due 

date is calculated (Date/Time Received + 6 months). Navigation then continues to Applicant tab, where Date/Time 

Received date is copied into begin date for each Applicant entered; this repeats for File Location entry. Tabs Water 

Rights, Notice List, Objections, Change Description, and Related Applications are disabled. 

Once initial entry is complete, user saves entered data. Please note: After application 600P data are saved, when re-

querying this type of application, Date/Time Received text box will not have a value. 

 

Future Data Entry 

When Applicant returns with the completed application, staff queries data base for existing pre-application, updates 

the application type from a 600P to 600, and enters date/time received. Upon leaving Date/Time Received text box 
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navigation triggers add a Form Received event using the added date from Date/Time Received. Changing application 

type from 600P to 600 re-enables tabs Water Rights, Notice List, Objections, Change Description, and Related 

Applications. Application form will now behave as it has done in the past for all 600 application types. 

 

6 Month Expiration 

If 6 months and 1 day passes without the 600P being updated to a 600, a “Pre-Application Meeting Expired” event will 

be automatically added to the event list. If a pre-application meeting expires, do not reuse the application number. If a 

new pre-application meeting is held, it will be assigned a new application number. This is important as it lets us track 

for statistical analysis. 

 
 
 

Application Initial Entry Instructions 
 

Sage Grouse Habitat Considerations: 
If you receive a form 600, check the GIS layer to see if it is within a designated sage grouse area including Core Habitat, 

General Habitat, and Connectivity Areas. If it is not, accept the application and process it as you would normally. If the 

application does fall within a designated area, a letter from the Sage Grouse Habitat Conservation Program must be 

submitted with the application. If a letter is not submitted, the application must be rejected. Do not enter the 

application into the database. Return the application and refund the fee. If a letter is submitted with the application, 

then accept the application and process it as you would normally.  

 

For any application that requires an EA be completed, in the “Unique, Endangered, Fragile or Limited Environmental 

Resources” section of the EA state whether the proposed use is in a sage grouse area as designated by the Executive 

Order. If it is, then state that the Applicant consulted with the Sage Grouse Habitat Conservation Program and that the 

information regarding the consultation (i.e. the letter) is in the file. 

 
MCA 85-2-307 requires that the Department post all applications for a permit or change on the Department’s website. 
The following guidance explains exactly what must be initially entered for permits. 
 
Received permit and change applications are posted to the Department’s website every Monday morning.   
 
 The Central Office has an internal goal of posting received applications to the web within 10 days of application 
receipt. 
 
There are clear requirements for the acceptance of an application described in ARM 36.12.1301. Statutory timelines 

begin the day an application is accepted, assigned a date received and given an application number. So, it’s very 

important that an application meets all of the requirements for acceptance before it is initially entered. 

 
Permit Application Initial Entry: 
Posted permit applications contain an abbreviated abstract. Enter the main elements of the proposed permit 

application in their respective fields. For initial entry of a permit application you should enter: 

Purpose(s) requested (Required to be entered) 

Flow Rate requested (Optional but recommended to be entered) 

http://leg.mt.gov/bills/mca/85/2/85-2-307.htm
http://dnrc.mt.gov/divisions/water/water-rights/new-appropriations-program/applications-and-public-notice-documents
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Volume requested (Optional but recommended to be entered) 

Source of water (Required to be entered) 

Point of Diversion(s) (Qtr Sec/Section/Twp/Range/County) (Even a coarse description based on the submitted map(s) 

will work. Remember maps must conform to ARM 36.12.111 to accept applications) (A minimum of the County is 

required to be entered, though a more precise point of diversion is preferred) 

 

Make sure all payment information is entered into the database upon initial entry. Payment entry instructions can be 
found on the ROCO drive in the Forms folder. The instructions are a Word document found below the individual form 
folders. 
 

Initial Application Review 
The initial application review is to determine what processing steps the application requires and to find any 

deficiencies in the application. If it helps in application review, you can make photocopies of the application materials 

and stamp those copies WORK COPY. This provides a copy of the application where notes and modifications can be 

written during the review process. Do not write on any of the original copies submitted. 

 

These are the general steps of the Initial Review: 

• Review all forms and addenda thoroughly. 

• Determine if the application requires the review of a staff hydrologist. 

• Use the Administrative Rules and Statute that apply to the application to begin thinking about the application. 

• If the application has some unique characteristic that falls outside of what you are familiar with talk with co-
workers, regional manager, CO staff or other specialists at different ROs. 

o If the Applicant identifies that they intend to capture water that would otherwise be consumed by 
phreatophyte vegetation, A review of the Applicant’s analysis will need to be completed by WMB. The 
review will need to thoroughly examine whether the argument made can be deemed substantial and 
credible, and therefore be used by the Department when reviewing criteria. The difficulties of applying this 
concept are that an analysis of the dynamic response of the system needs to be completed to show that 
water levels will clearly be lowered below phreatophyte root zone (possibly by several feet below the root 
zone). Lesser drawdown could reduce the vigor, extent, or species composition of the vegetation but not 
truly remove phreatophyte ET from the system. Additionally, if/when there is flowing water, the 
drawdown that reduces phreatophyte consumption also will reduce stream flows. In this case, capture 
would be simultaneous from and partitioned between stream depletion and reduction in consumption by 
phreatophytes. If the capture is year-round, phreatophyte consumption will be low or zero outside of the 
growing season, further complicating any surface water depletion analysis. The final difficulty is that an 
Applicant may not be able to legally take credit for capture from ET from phreatophytes or other 
vegetation (see DNRC decision on Bostwick Properties). 

• Contact program management or legal staff to discuss applications that are unique or pose a complication. 

• Do not send applications, or scanned copies of applications, to WMB until you are confident with the applications 
and can clearly communicate with WMB (orally or in writing) what they should be basing their calculations on and 
why. 

 
Data Entry 

• Fill in the Staff Processing Field under the Location tab in the database. 
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Staff Hydrologic Review 
If a review by staff hydrologists is needed, send a scanned copy with all the application materials in it to the 

appropriate staff hydrologist for review once the application is received and initial review completed. Please put 

scanned files in your respective office folder on ROCO. By a memo included in the file, describe why you are requesting 

a review by a staff hydrologist. Further explain any application details that you would like for WMB to consider in their 

calculations. If the Application materials identify that there is intent to capture water that would otherwise be 

consumed by phreatophyte vegetation, it is important that the RO highlight this for WMB review. This concept has not 

been previously accepted by the Department. A review of the Applicant’s analysis will need to be completed by WMB 

and will need to thoroughly examine whether or not the argument made can be deemed substantial and credible, and 

therefore used by the Department when reviewing criteria. This analysis should be included as part of the 

Department’s Depletion Report. 

 

It is up to RO staff to verify the completeness of applications prior to sending them to WMB.  Be certain to 

communicate any modifications to the application that takes place while the staff hydrologists are reviewing the 

application and after the hydrologic review. Minor changes may impact the determination from the hydrologist. 

 

Applications for WMB reviews should be put in the Application Materials folder of the Hydro Docs folder on ROCO. 

Once a file is scanned and put in your respective office folder, please email the proper WMB staff to let them know that 

an application is ready for review. 

 

Data Entry 

• Under the Events Tab, add a Sent to Department Hydrogeologist event and the date sent. 

 

Basin Closure & Compact Considerations 
Administrative Rule Closures: In highly appropriated basins & sub-basins the Department may close a basin 
by Administrative Rule (§ 85-2-319, MCA). In order to do so, the Department must receive a “PETITION FOR CLOSURE 
OF A HIGHLY APPROPRIATED BASIN”, (Form 631). This form may be filed by the Department of Environmental 
Quality or by at least 25% or 10, whichever is less, of the users of the water in the source of supply within the basin or 
sub-basin for which the rules are requested. The petition must include facts showing that there is no unappropriated 
water, prior appropriators are being adversely affected, or that further use will interfere with planned uses or water 
reservations. Through the petition the Applicant(s) may request a complete closure to all new appropriations or 
condition the closure to require specific provisions in order to appropriate any new water. Some closures provide 
exceptions for municipalities, non-consumptive uses, domestic, stock storage during high spring flows, and 
groundwater. Within 60 days of receipt of the petition for Basin Closure, the DNRC is required to respond indicating 
that the petition is denied, accepted, or that additional information is needed. 

 
Legislative Closures: By law the legislature can preclude permit applications in a chosen drainage basin. Six 
basins have been closed by legislative action. 
 
Department ordered Milk River Closure: The legislature has given DNRC the authority to order closures 
within the Milk River basin. There are two DNRC orders closing portions of the basin. 

 
Supreme Court Closure: The entire area within the confines of the Flathead Reservation is closed to any new 
appropriations of water by mandate of the Montana Supreme Court. 
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Compact Closures: Since its inception the Compact Commission has negotiated 17 compacts with six tribes and 
five federal agencies in Montana. Thirteen of these compacts have stipulations in them that close certain sources of 
water to new appropriations and regulate groundwater withdrawals.  

 
High Spring Flow Exception in Closed Basins 

Some basin closures have an exception to the closure for high spring flows. The high spring flow exception can be met 

if the Applicant presents information to show that the flow for that source is commonly above the average annual flow 

during the period of diversion for which they are applying. The Applicant must use the most representative gaging 

station to determine the average annual flow for that source. A representative gage is defined by being in the same 

geographic area and preferably in the same drainage area and/or by having similar characteristics to the area in which 

the water right is being applied for (similar slope, aspect, precipitation, geology, etc.). 

 

 
Basin Closure Links: 
Montana Basin Closures 
§ 85-2-319, MCA 
Form 631 – PETITION FOR CLOSURE OF A HIGHLY APPROPRIATED BASIN 
 

Controlled Groundwater Area (CGWA) Considerations 
CGWAs have been created in response to issues with water quantity and water quality within a specific 
geography (§ 85-2-506, MCA). In order to create a CGWA the DNRC must be in receipt of a “PETITION FOR 
CONTROLLED GROUNDWATER AREA”, (Form 630). This form may be filed by a state or local public health 
agency for identified public health risks; a municipality, county, conservation district, or local water quality 
district formed under Title 7, chapter 13, part 45; or by at least one third of the water right holders in an area 
proposed for designation of a CGWA. The petition for the creation of a CGWA must contain an analysis by a 
hydrogeologist, qualified scientist, or qualified licensed engineer concluding that one or more of the 
following criteria are met: 

• Current or projected reductions of recharge will cause groundwater levels to decline to the extent that 
current water users cannot reasonably exercise their rights. 

• Current or projected withdrawals have reduced or will reduce groundwater levels or surface water 
availability necessary for current users to reasonably exercise their rights. 

• Current or projected withdrawals have induced or altered or will induce or alter contaminant migration 
exceeding relevant water quality 

• Current or projected withdrawals have impaired or will impair groundwater quality necessary for current 
water right holders to reasonably exercise their rights. 

• Groundwater within the proposed area is not suited for beneficial use 

• Public health, safety, or welfare is or will become at risk. 
 
Upon receipt of an application the DNRC has 180 days in which to notify the petitioner of any defects or the 
petition will be treated as Correct & Complete. If deficiencies are identified the petitioner will then have 90 
days to correct these deficiencies before the petition is terminated. Once the petition has been determined 
to be Correct & Complete the DNRC will have 60 days in which to initiate rulemaking proceedings including 
public notice, deny the petition in whole or in part with a sufficient explanation, or inform the petitioner that 

http://dnrc.mt.gov/divisions/water/water-rights/montana-basin-closures
https://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
http://dnrc.mt.gov/divisions/water/water-rights/docs/forms/631.pdf


20 | P a g e  

 

the DNRC will require an additional 90 days in which to come to a final decision. If there is not enough 
information to conclude that a permanent CGWA is necessary, the DNRC may designate a temporary 
Controlled Groundwater Area during which ongoing measurements will be utilized to determine if a 
permanent status is warranted. 

 
Links: 
Controlled Groundwater Areas 
§ 85-2-506, MCA  
Form 630 – Controlled Groundwater Area Petition 

 

Controlled Groundwater Areas & Basin Closures by Regional Office 

Every employee should become familiar with the various closures that exist within the geography served by 
their office. The following is a list of individual Basin Closures and Controlled Groundwater Areas broken 
down by Regional Office. Exceptions to each closure exist. These are discussed regionally and can also be 
found in “Montana’s Basin Closures and Controlled Groundwater Areas” located under “References” on the 
New Appropriations Web Site. 

 
Billings Regional Office 
• Controlled Groundwater Area 

o Powder River Basin 
o Horse Creek 
o South Pine 
o Lockwood  

• Administrative Rule Closure 
o Rock Creek 
o Musselshell River 

• Compact Closure 
o Northern Cheyenne 
o Crow 
o Little Bighorn Battlefield 
o Big Horn Canyon National Recreation Area 

 

Glasgow Regional Office 
• Controlled Groundwater Area 

o South Pine 

• Administrative Rule Closure 
o Musselshell River 
o Milk River Closure 

• Compact Closure 
o Fort Belknap 
o Black Coulee Wildlife Refuge 
o Charles M. Russel National Wildlife Refuge 
o Bowdoin National Wildlife Refuge 

 

Havre Regional Office 
• Administrative Rule Closure 

file://///DNRHLN2371/WRDDATA/WATER_RT/ROCO%20FOLDER/MANUAL_Pemit&Change/•%09http:/dnrc.mt.gov/divisions/water/water-rights/controlled-ground-water-areas
file://///DNRHLN2371/WRDDATA/WATER_RT/ROCO%20FOLDER/MANUAL_Pemit&Change/•%09http:/dnrc.mt.gov/divisions/water/water-rights/controlled-ground-water-areas
http://dnrc.mt.gov/divisions/water/water-rights/docs/forms/630-petition-for-controlled-ground-water-area-r-01-2017_jh_fillable.pdf
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o Milk River Closure 

• Legislative Closure 
o Teton Basin 
o Upper Missouri Basin 

• Compact Closure 
o Glacier National Park 
o Fort Belknap 
o Black Coulee Wildlife Refuge 
o Chippewa Cree of the Rock Boy 
o Benton Lake Wildlife Refuge 
o Blackfeet 

 

Lewistown Regional Office 

• Administrative Rule Closure 
o Musselshell River 

• Legislative Closure 
o Upper Missouri River Basin 

• Compact Closure 
o Benton Lake Wildlife Refuge 
o Charles M. Russell National Wildlife Refuge 

 

Kalispell Regional Office 

• Controlled Groundwater Area 
o BNSF Paradise Railyard 
o BNSF Somers Railyard 
o BNSF Somers Expansion  

• Administrative Rule Closure 
o Walker Creek 
o Truman Creek 

• Supreme Court Closure 
o Flathead Reservation 

• Compact Closure 
o Glacier National Park 

 

Missoula Regional Office 
• Controlled Groundwater Area 

o Bitterroot Valley Sanitary Landfill 
o Hayes Creek Basin 
o Larson Creek 

• Administrative Rule Closure 
o Sixmile Creek 
o Houle Creek 
o Grant Creek 
o Sharrott Creek 
o Willow Creek 

• Supreme Court Closure 
o Flathead Reservation 

• Legislative Closure 
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o Upper Clark Fork Basin 
o Bitterroot Basin 

 

Helena Regional Office 
• Controlled Groundwater Area 

o Butte Alluvial and Bedrock Site 
o Old Butte Landfill/Clark Tailings 
o Warm Springs Ponds 
o East Valley (Helena) 

• Administrative Rule Closure 
o Towhead Gulch 

• Legislative Closure 
o Upper Missouri Basin 
o Upper Clark Fork Basin 
o Jefferson and Madison Basins 

• Compact Closure 
o Big Hole Battlefield 
o Red Rock Lakes National Wildlife Refuge 

 

Bozeman Regional Office 
• Controlled Groundwater Area 

o USNPS Montana Compact Yellowstone 
o Bozeman Solvent Site 
o Idaho Pole Company Site 

• Legislative Closure 
o Upper Missouri Basin 
o Jefferson & Madison Basins 

• Compact Closure 
o Yellowstone National Park 
o Red Rock Lakes National Wildlife Refuge 

 

Bozeman Solvent Site Controlled Groundwater Area 

• Created based on water quality concerns (dry cleaning solvent) through petition process 

• No exceptions to permitting, so have to mitigate any new uses (initially did break out two different types of 
permits based on level of use, but not in a way that can allow exemptions from mitigation in closed basin) 

• Replacement wells are acceptable, but have to be through 606 Replacement Well process 
o Upon receipt of 606, DNRC can issue permit to drill – required for the driller for any beneficial use. DEQ will 

ensure well is sampled. 

• Dewatering wells do not need to go through DNRC 

• Most of BSSCGA is within city water supply zone, except north of the East Gallatin River 

• Treatment with microbes has been implemented and most levels in the upper level are all below treatment level 
now 

 

Idaho Pole Controlled Groundwater Area 

• Created based on water quality concerns (wood pole treatment) through petition process 

• Very small area of effect with low building potential 
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• (Assuming similar to BSS, where no new permits allowed in closed basin without mitigation) 

• Pump and treat system in place 

• No beneficial uses allowed at all except for remedial actions 

• Conversation has taken place on shrinking the defined area (getting rid of south end, as based on property 
boundary and not actual contamination) 

 

NPS Compact 

• Bozeman Regional Office Manager is the liaison/expert for the NPS/MT Compact, generally contact with any 
questions, both internal questions and questions for the NPS Compact Liaison. 

 

Compact areas of effect: Surface waters and potentially hydrologically-connected groundwaters upflow, in, and 

adjacent to the following NPS Areas, as delineated by the Compact – Glacier National Park (GNP), Yellowstone 

National Park (YNP), Big Hole National Battlefield (BHNB), Bighorn Canyon National Recreation Area (BCNRA), Little 

Bighorn Battlefield National Monument (LBBNM). Grant Kohrs Ranch National historical Site (GKRNHS) and Nez 

Perce National Park (NPNP) do not include reserved land – these waters not regulated by Compact. 

 

Yellowstone Controlled Groundwater Area – separate provision of the Compact, not related to YNP surface water 

portion of compact, mentioned above, though in some areas both YNP Compact and YCGA can apply. 

• Created to protect the hydrothermal resource of Yellowstone National Park through the National Park Service 
water rights compact 

• Water temperature (less than 60 degrees F) and specific conductance are the two parameters requested to ensure 
that not drawing upon hydrothermal water connected to the park 

o Appropriations of water between 60 degrees F and 85 degrees F are possible, depending upon the specific 
conductance value and geothermal gradient 

o Attempts to appropriate water greater than 85 degrees F have a high burden and can only be considered in 
discharge areas (map breaks out recharge versus discharge areas to the YNP hydrothermal system – 
though these are not well-defined scientifically) 

• Has built in exemption to full permitting process for uses under 35 GPM and 10 AF/YR that can be used in closed 
basins today 

o Requires notice to NPS on all applications. NPS can object based on hydrological connection to surface 
water source regulated by the NPS compact (generally sources in, bordering, and up flow of YNP).  

o Permits for non-exempted amounts are required to analyze net depletions to surface waters regulated by 
the compact, if applicable 

• ARM Link: http://www.mtrules.org/gateway/Subchapterhome.asp?scn=36%2E12.12  

• MCA Link: https://leg.mt.gov/bills/mca/title_0850/chapter_0200/part_0040/section_0010/0850-0200-0040-
0010.html 

  
 

Federal Reserved Water Rights 

FOUR IMPORTANT BASIC POINTS 
• Water Rights are established by state law with the exception of Federal Reserved Water Rights. 

• Federal Reserved Water Rights are rights appurtenant to Federal and Indian lands. They were recognized by 

the U.S. Supreme Court in Winters v. United States in 1908.  Courts have held that there is an implied water 

right to satisfy the primary purposes of the reservation. 

http://www.mtrules.org/gateway/Subchapterhome.asp?scn=36%2E12.12
https://leg.mt.gov/bills/mca/title_0850/chapter_0200/part_0040/section_0010/0850-0200-0040-0010.html
https://leg.mt.gov/bills/mca/title_0850/chapter_0200/part_0040/section_0010/0850-0200-0040-0010.html


24 | P a g e  

 

• These rights are indefinite and wide ranging. For ease of administration and quantification, the State of 

Montana negotiates “compacts” with Federal Agencies and Indian Tribes; other states rely on the Attorney 

General to litigate Federal Reserved Water Rights. 

• A compact defines the limits of reserved water rights and in return the state of Montana formally recognizes 

some claimed rights and uses. 

 

Federal Lands in Montana with Reserved Water Right Claims 
Reserved water rights are claimed for these lands in Montana by the following federal agencies:  

 

• U.S. Forest Service, Department of Agriculture (green)  

• National Park Service, Department of Interior (purple)  

• Bureau of Land Management, Department of Interior (red)  

• U.S. Fish and Wildlife Service, Department of Interior (pink) 
 

In Montana, federal reserved water rights have been claimed for seven Indian reservations, for allotments for the 

Turtle Mountain Chippewa Tribe, and for federal lands within the State (national parks, national forests, national 

wildlife refuges, and federally designated wild and scenic rivers). A water rights compact is a contract or agreement 

between the State of Montana and a Federal Agency or tribe settling and enumerating these reserved claims. This 

settlement typically quantifies the amount of water claimed and may include logistic and operational parameters for 

the water in the claimed area. 

 

Think of a compact as a negotiated settlement agreement. The Compact, or agreement, is between the tribe or 

agency and the State of Montana (acting as the owner of all unreserved state waters). The tribe or agency is 

alleging that they have water right claims inherent in their ownership or historical occupancy of certain lands. The 

compact settles these rights as though they had gone through the statewide adjudication process (a process from 

which they were statutorily exempt). 

 

http://dnrc.mt.gov/divisions/reserved-water-rights-compact-commission/approved-compacts
http://dnrc.mt.gov/divisions/reserved-water-rights-compact-commission/approved-compacts
http://dnrc.mt.gov/divisions/reserved-water-rights-compact-commission/approved-compacts
http://dnrc.mt.gov/divisions/reserved-water-rights-compact-commission/approved-compacts
http://dnrc.mt.gov/divisions/reserved-water-rights-compact-commission/approved-compacts
http://dnrc.mt.gov/divisions/reserved-water-rights-compact-commission/approved-compacts
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A federal reserved water right differs from the state appropriative water rights familiar to most members of the public. 

Under Montana water law, which incorporates the prior appropriation doctrine (first in time, first in right), the right to 

water depends on the priority of a person's claim. The water user is limited to appropriating only that amount that can 

be put to beneficial use at a specific time. If the state right is not used over a certain period of time it can be lost by 

abandonment. Since the passage of the Montana Water Use Act in 1973, the state has been working on an 

adjudication process to finalize all water rights prior to that date in state Water Court. For those wishing to obtain 

post-1973 water rights, the law established a permit system administered by the State Department of Natural 

Resources and Conservation (DNRC). 

 

Federal reserved water rights were created when the United States Supreme Court made the Winters v. United States 

(206 U.S. 564 [1908]) decision about a Fort Belknap Indian Reservation water claim. In the Winters decision, the 

Supreme Court held that when Congress or the President sets aside land out of the public domain for a specific federal 

purpose, such as an Indian reservation, National Park, or a National Forest, a quantity of water is reserved which is 

necessary to fulfill that specific federal purpose. A federal reserved water right has a priority date as of the date the 

land was withdrawn, and the reservation was created. The rights cannot be lost through non-use. 

 

Quantification, or the determination of the size of a federal reserved water right for the state adjudication process, 

requires the Montana Reserved Water Rights Compact Commission (RWRCC) to reach an understanding with the 

federal agency holding the water right about the purpose(s) for which the specific federal reserve was created. The 

parties must then come to agreement as to how much water is necessary to satisfy the purpose(s) of the reserve. The 

resulting agreement must be signed by the negotiating parties, the appropriate federal officials, pass through the 

Montana legislature, (and the U.S. Congress, in some cases) and go to the Water Court for incorporation into a final 

decree for the specific water basins involved. 

 

Compacts by WRD Regional Office 
Billings: Northern Cheyenne Indian Reservation, National Park Service, Crow Indian Reservation, USDA Fort Keogh 

Livestock and Range Research Station, USFS Compact 

 

Bozeman: U.S. Bureau of Land Management (BLM), National Park Service, USFS Compact 

 

Glasgow: U.S. Bureau of Land Management (BLM), Fort Peck Indian Reservation, Bowdoin National Wildlife Refuge, 

Charles M. Russell National Wildlife Refuge Upper Missouri River Breaks National Monument 

 

Havre: Blackfeet Tribe Compact, Rocky Boys Indian Reservation, U.S. Bureau of Land Management (BLM), U.S. Fish 

and Wildlife Service (USFWS), National Park Service, Fort Belknap Indian Reservation , Charles M. Russell National 

Wildlife Refuge, USFS Compact 

 

Lewistown: Charles M. Russell National Wildlife Refuge Upper Missouri River Breaks National Monument, USFS 

Compact 

 

Helena: Red Rocks Lakes NWR, National Park Service, USDA Sheep Experiment Station, USFS Compact 

 

http://leg.mt.gov/bills/mca/85/20/85-20-1001.htm
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Kalispell: National Bison Range Compact, National Park Service, USFS Compact 

 

Lewistown: U.S. Bureau of Land Management (BLM), U.S. Fish and Wildlife Service (USFWS) Upper Missouri River 

Breaks National Monument, USFS Compact 

 

Missoula: USFS Compact 

 

Blackfeet Tribe Compact 85-20-1501 MCA 

After 20 years of negotiations, a compact settlement between the Blackfeet Tribe, the United States and the 

Commission passed the legislature in 2009. The compact will provide water and economic development for the 

Blackfeet while protecting the rights of water users locally and downstream on the Milk River. The compact was 

introduced in Congress in 2010. The federal bill can be found on: The Thomas Library of Congress website by typing in 

the bill number S.434. 

 
National Bison Range Compact 85-20-1601 MCA 

A compact between the State and the U.S. Fish and Wildlife Service for the National Bison Range Wildlife Refuge was 

reached in 2009. The compact was ratified by the 2009 Montana Legislature and signed by the Governor. The Montana 

Water Court issued the Bison Range preliminary decree in September 2011 (Case # WC-2011-01). 

 
Rocky Boys Indian Reservation 85-20-601 MCA 

A water rights compact between the State and the Chippewa Cree Tribe of Rocky Boy's Indian Reservation was 

reached in early 1997. The compact was ratified by the 1997 Montana Legislature and was signed by Governor Marc 

Racicot in 1997. The compact was approved by the U.S. Congress in 1999. The Montana Water Court issued a final 

decree for the compact in June 2002 (Case # WC-2000-01). 

 
U.S. Bureau of Land Management (BLM) 85-20-501 MCA 

A water rights compact with the Bureau of Land Management for both the Upper Missouri Wild and Scenic River and 

Bear Trap Canyon Public Recreation Site on the Madison River was ratified by the Montana Legislature and was signed 

by the Governor in 1997. It does not require ratification by Congress. In May 2011, the Montana Water Court issued a 

final decree for the BLM-Montana Compact (Case # WC-2008-10). 

 
U.S. Fish and Wildlife Service (USFWS) 85-20-701 MCA 

In 1996, a water rights compact between the State and the USFWS was reached for both the Benton Lake and Black 

Coulee National Wildlife Refuges (NWR). The Compact was ratified by the 1997 Montana Legislature and was signed 

by Governor Marc Racicot. The compact have been approved by the Federal agencies. Ratification by Congress is not 

required. The Montana Water Court issued final decrees for the compact in October 2005 (Case # WC-2000-03 & WC-

2002-04). 

 
Red Rocks Lakes NWR 85-20-801 MCA 

A water rights compact for Red Rocks Lakes NWR was ratified by the Montana Legislature and signed by the Governor 

in 1999. The compact has gone through the federal approval process and the Montana Water Court issued a final 

decree on this compact in August 2005 (Case # WC-2000-02). Ratification by Congress is not required. 

 

http://leg.mt.gov/bills/mca_toc/85_20_15.htm
http://thomas.loc.gov/home/thomas.php
http://leg.mt.gov/bills/mca_toc/85_20_16.htm
http://leg.mt.gov/bills/mca/85/20/85-20-601.htm
http://leg.mt.gov/bills/mca/85/20/85-20-501.htm
http://leg.mt.gov/bills/mca/85/20/85-20-701.htm
http://leg.mt.gov/bills/mca/85/20/85-20-801.htm
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Northern Cheyenne Indian Reservation 85-20-301 MCA 

Negotiations between the Commission and the Northern Cheyenne Tribe were successfully concluded in 1991 and the 

compact approved by the Montana Legislature and signed by the Governor. The Northern Cheyenne Compact was 

ratified by Congress and signed into law in September 1992. The Montana Water Court issued a final decree for this 

compact in August 1995 (Case # WC-93-1). 

 
National Park Service 85-20-401 MCA 

A water rights compact with the National Park Service for Yellowstone and Glacier Parks, and the Big Hole Battlefield 

was finalized in 1993. The 1995 Legislature ratified a compact for the remaining two Park Service units: Little Bighorn 

Battlefield National Monument and Bighorn Canyon National Recreation Area, completing Park Service negotiations 

in Montana. The compact does not require congressional approval. The Montana Water Court issued a final decree for 

this compact in April 2005 (Case # WC-94-1) 

 
Fort Peck Indian Reservation 85-20-201 MCA 

Negotiations between the Commission and the Assiniboine and Sioux Tribes of the Ft. Peck Indian Reservation were 

successfully concluded in 1985. The compact was ratified by the 1985 Montana Legislature and signed by the 

Governor. The Fort Peck compact was approved by appropriate Federal agencies. Congressional approval has not been 

granted. The Montana Water Court issued a final decree for this compact in August 2001 (Case #WC-92-1). 

 
Crow Indian Reservation 85-20-901 MCA 

A compact between the Crow Tribe, the United States and the State passed the Montana Legislature and was signed 

by the Governor in 1999. The compact was ratified by the United States Congress in November 2010. The settlement 

package was approved by the Crow Tribe in a referendum election in March 2011. The Montana Water Court issued a 

preliminary decree for this compact in January 2013 (Case No. WC-2012-06). 

 
Fort Belknap Indian Reservation 85-20-1001 MCA 

A compact between the State and the Gros Ventre and Assiniboine tribes of the Fort Belknap Indian Reservation was 

ratified by the 2001 Montana State Legislature and signed by Governor Judy Martz. Negotiations continue on a federal 

bill which must be approved by Congress. A bill was introduced in Congress in 2011 but no action was taken. 

 
USDA Fort Keogh Livestock and Range Research Station 85-20-1101 MCA 

A water rights compact for USDA Fort Keogh Research Station was approved by the Montana Legislature and signed 

by the Governor in 2007. The compact settles the administrative, irrigation, stock and emergency fire suppression 

water rights for Fort Keogh near Miles City. It includes reserved rights to Fort Keogh's current irrigation use from the 

Yellowstone River and some future irrigation use, and it includes a small amount of current use from a tributary of the 

Tongue River. The compact was approved by the Federal agencies in 2013. Water Court action is pending. 

 
USDA Sheep Experiment Station 85-20-1201 MCA 

A water rights compact for USDA Sheep Experiment Station was approved by the Montana Legislature and signed by 

the Governor in 2007. The Compact settles the stock water, domestic, irrigation, storage, dust abatement, 

reclamation, research, emergency fire suppression and other water rights of the small portion of the Sheep 

Experiment Station located in Montana. The compact was approved by the Federal agencies in 2013. Water Court 

action is pending. 

http://leg.mt.gov/bills/mca/85/20/85-20-301.htm
http://leg.mt.gov/bills/mca/85/20/85-20-401.htm
http://leg.mt.gov/bills/mca/85/20/85-20-201.htm
http://leg.mt.gov/bills/mca/85/20/85-20-901.htm
http://www.govtrack.us/data/us/bills.text/111/h/h4783enr.pdf
http://leg.mt.gov/bills/mca/85/20/85-20-1001.htm
http://leg.mt.gov/bills/mca/85/20/85-20-1101.htm
http://leg.mt.gov/bills/mca/85/20/85-20-1201.htm
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Bowdoin National Wildlife Refuge 5-20-1301 MCA 

This compact settles the reserved water rights for uses including administrative, wildlife habitat maintenance and 

enhancement, stock watering and other. The FWS water rights are contingent on an MOU which must be attached to 

the compact as Appendix 3. The MOU includes provisions relating to the solution of the severe salinity problems on the 

Refuge. The MOU was approved by all Parties in April 2013. The compact awaits Federal agency approval and Water 

Court action is pending. 

 
USDA Forest Service 85-20-1401 MCA 

The water compact between the State of Montana and the U.S. Forest Service, which took more than 15 years to 

negotiate, was approved by the Montana Legislature and signed by the Governor in 2007, followed by Federal agency 

approval. The compact recognizes reserved water rights for the Forest Service for administrative and emergency 

firefighting, and for instream flows for the South Fork Flathead Wild and Scenic River. The compact uses state law to 

create state-based water rights for instream flow on the National Forest System lands. The Montana Water Court 

issued a final decree for this compact in October 2012 (Case # WC-2007-03). 

Note – The US Forest Service Compact is unique in that it provides a process for the Forest Service to turn reserved 

water rights into state water reservations. Essentially, these are statements of claim for instream flow. The Forest 

Service Compact lists protected instream flows on approximately 85 rivers and streams in Montana. However, the task 

of enumerating flows on thousands of tributaries and other rivers exceeded the resources of either the Forest Service 

or the State, so the compact gives the Forest Service 30 years from the time of the Compact to identify additional 

instream rights.  

These Forest Service unidentified rights are misleadingly called “reservations.” They are reservations in that they are 

the product of Forest Service reserved water rights. They have nothing to do with typical state-based reservations 

found in Mont. Code Ann. 85-2-316 

U.S. Forest Service Lands in Montana with Reserved Water Right Claims: 

• Kootenai National Forest  

• Flathead National Forest  

• Lewis and Clark National Forest  

• Lolo National Forest  

• Bitterroot National Forest  

• Helena National Forest  

• Deer Lodge National Forest  

• Beaverhead National Forest  

• Gallatin National Forest  

• Custer National Forest  

These claims are primarily instream flow claims which are listed by drainage at MCA 85-20-1401. (TABLE 1)  

 
Charles M. Russell National Wildlife Refuge 

The United States and the State of Montana have agreed to the terms of a compact settling for all time the United 

States’ federal reserved water rights claims for the Charles M. Russell National Wildlife Refuge (CMR). The final 

compact is the product of a year of settlement negotiations between the United States Department of Interior and the 

Montana Reserved Water Rights Compact Commission. The negotiated compact was ratified by the 2013 Montana 

http://leg.mt.gov/bills/mca/85/20/85-20-1301.htm
http://leg.mt.gov/bills/mca_toc/85_20_14.htm
http://leg.mt.gov/bills/mca/85/20/85-20-1401.htm
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Legislature and signed by the Governor. In the coming months, the compact will be signed by the Secretary of the 

Interior and submitted to the Montana Water Court for incorporation into a final decree. The ratified compact 

subordinates the United States’ 1936 priority date to 2013, quantifies a federal reserved water right consisting of 

baseflows in sixty-nine streams draining onto the refuge, and implements limitations on larger on-stream 

impoundments on selected streams. Ratified Compact 

 
Upper Missouri River Breaks National Monument 

The United States and the State of Montana have agreed to the terms of a compact settling for all time the United 

States’ federal reserved water rights claims for the Upper Missouri River Breaks National Monument. The final 

compact is the product of a year of settlement negotiations between the United States Department of Interior and the 

Montana Reserved Water Rights Compact Commission. The negotiated compact was ratified by the 2013 Montana 

Legislature and signed by the Governor. In the coming months, the compact will be signed by the Secretary of the 

Interior and submitted to the Montana Water Court for incorporation into a final decree. The ratified compact 

subordinates the United States’ 2001 priority date to June 1, 2012, quantifies a federal reserved water right of 160 CFS 

and 5 CFS in the Judith River and Arrow Creek respectively, institutes an on-stream impoundment limitation, and 

requires ramping of large new diversions. 

 

Chippewa Cree Tribe (Rocky Boy Reservation) Compact 

A compact between the State and the Chippewa Cree tribe of the Rocky Boy’s Indian Reservation was entered into by 

the State of Montana and the Chippewa Cree Tribe of the Rocky Boy's Indian Reservation and filed with the Secretary 

of State of the State of Montana on April 15, 1997 and signed by the United States on February 28, 2000. This compact 

settles any and all existing water rights claims of the Chippewa Cree Tribe in the State of Montana. 

Confederated Salish & Kootenai Tribes Compact 

This Compact is entered into by and among the Confederated Salish and Kootenai Tribes of the Flathead Reservation, 

the State of Montana, and the United States of America to settle all existing claims to water of or on behalf of the 

Confederated Salish and Kootenai Tribes within the State of Montana. This compact is currently waiting on federal 

authorization. 

  

 

Deficiency Letters, Correct & Complete, & Technical 

Reports 

Review for Deficiencies 
The deficiency letter is the document that outlines how the application does not meet the correct and complete 

standard set by ARM 36.12.1601.   

 

Because of the importance of the deficiency letter it is necessary to compare the application with the Administrative 

Rules line by line and identifying every instance where the application does not fully meet the Administrative Rules 

standard for correct and complete. It is vital to remember that it is totally possible and expected that there will be 

correct and complete applications which later lead to a decision to deny. The purpose of a deficiency letter IS NOT to 

http://www.dnrc.mt.gov/rwrcc/Compacts/CharlesMRussell/SB0278_FINAL.pdf
https://leg.mt.gov/bills/mca/title_0850/chapter_0200/part_0060/section_0010/0850-0200-0060-0010.html
https://leg.mt.gov/bills/mca/title_0850/chapter_0200/part_0190/sections_index.html
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ask questions that will lead the Applicant to a decision to grant. The purpose is to identify rule-based deficiencies for 

which the application can be terminated if adequate response is not received. There are numerous opportunities to 

communicate concerns you have with their application in the context of whether the information will lead to a grant or 

a denial. The deficiency letter is not one of those times.  

 

 

Relevant Statutes and Rules 

36.12.1501  PERMIT AND CHANGE APPLICATION DEFICIENCY LETTER AND TERMINATION 

36.12.1601  WATER RIGHT PERMIT AND CHANGE - CORRECT AND COMPLETE DETERMINATION 

 

Deficiency Letters 
Whenever an application cannot be deemed correct and complete due to a lack of information, a deficiency letter 

should be sent to the Applicant. Correct and complete simply means that all required information is present in a form 

that is substantial and credible. The deficiency letter should identify any shortcomings in the application that do not 

meet the correct and complete standards required in ARM 36.12.1601.  Each deficiency should be clearly identified in 

the deficiency letter with as much information needed to explain what the Applicant must provide or clarify for their 

application to be considered correct and complete. Each deficiency identified needs to include a citation of the 

administrative rule not met. Deficiency letters have nothing to do with addressing statutory criteria. Deficiency letters 

are only related to the application elements required by ARM being substantially and credibly addressed. Only one 

deficiency letter should be sent, so it is important to thoroughly review an application for deficiencies. If the 

information returned in response to the deficiency letter is inadequate, the application shall be terminated. Please 

note, however, that you can contact the Applicant or consultant via phone or email and request clarifying information 

during processing of the application.  

 

A deficiency letter must be written on the Department letterhead of the office where the application is being 

processed. It must be written in standard letter format that clearly identifies the date sent, the Applicant, and the 

application number. The bottom of the letter should identify the specialist preparing the letter with an address, phone 

number, and email where the specialist can be contacted. A template of a standard deficiency letter is available on the 

ROCO drive. 

 

The requirements and timelines for a deficiency letter are described in ARM 36.12.1501. A deficiency letter identifying 

all defects of the application must be sent within 180 days of receipt of the application. If the Department does not 

notify the applicant of any defects within 180 days, the application must be treated as a correct and complete 

application. 

 

Note: When preparing the letter do not use an automatically updating date field. It may be necessary to review, re-

print or to send the letter via email to someone else later. An automatic updating date field will cause confusion the 

next time the document is opened. 

 

The deficiency letter must end with the approved important information text at the bottom of the letter that describes 

the statutory time requirements for response and consequences if those time lines are not met. The important 

information now includes the deficiency response deadline date so that it is clear to the Applicant when the deadline is. 

 

http://www.mtrules.org/gateway/ruleno.asp?RN=36.12.1501
http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.1601
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IMPORTANT INFORMATION: If all of the requested information in the deficiency letter is postmarked and submitted to 

the Department within 30 days of the date of the deficiency letter or an extension of time of no more than 15 days, the 

priority date on a permit application will not be changed, or for change applications, the date received will not be changed. 

A request for extension of time must be submitted in writing. If all of the requested information in the deficiency letter is 

postmarked or submitted within 31 to 90 days of the date of the deficiency letter unless extended, the permit application 

priority date will be changed to the date when the Department receives all of the requested information, or for a change 

application, the date received will be changed. If all of the requested information in the deficiency letter is not postmarked 

or submitted within 90 days of the date of the deficiency letter, the permit or change application will be terminated and the 

application fee will not be refunded.  

 

***For all permit and change applications received on/after October 1, 2019, the deficiency response timeline 

statutorily changed to 120 days. For all deficiency letters sent for applications received on/after October 1, 2019, use 

the following language at the bottom of the deficiency letter: 

  

IMPORTANT INFORMATION: If all of the requested information in the deficiency letter is not postmarked or submitted 

within 120 days of the date of the deficiency letter, the application will be terminated, and the fee will not be refunded. The 

120-day response deadline is xx/xx/20xx. 

 

 

Correct & Complete 
Administrative Rules of Montana (ARM) 36.12.1601 addresses the “Correct & Complete” determination of permit and 

change applications. 

• Once an application is received, the Department will review it to ensure that all information required per rule that 

is necessary to address the statutory criteria has been submitted. This is also known as a “Correct & Complete” 

determination. The Department cannot move forward on analysis of the application for statutory criteria until it 

has been deemed “Correct & Complete.”  

• It is important to understand that providing information required for a “Correct & Complete” determination is not 

necessarily the same as proving the statutory criteria. The Department can only grant an application if the criteria 

for issuance of a permit or change application are proven. 

 

Application for Beneficial Water Use Permit (Forms 600-SW and 600-GW) 

A. For permit applications, information required under the following ARM rules must be submitted and meet the 

standard of substantial credible information in order to receive a “Correct & Complete” determination: 

• 36.12.110- Legal land description standards 

• 36.12.111- Map standards 

• 36.12.112- Period of diversion and period of use standards 

• 36.12.113- Reservoir standards 

• 36.12.114- Source name standards 

• 36.12.115- Water Use standards 

• 36.12.116- Evaporation standards* 

• 36.12.120- Basin closure area exceptions and compliance 

http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E110
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E111
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E112
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E113
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E114
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E115
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E116
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E120
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• 36.12.121- Aquifer testing requirements 

• 36.12.1301- Permit and change application acceptance 

• 36.12.1401- Permit and change application modification 

• 36.12.1701- Filing a permit application 

• 36.12.1702- Permit application criterion: physical surface water availability* 

• 36.12.1703- Permit application criterion: physical groundwater availability* 

• 36.12.1704- Permit application criterion: existing legal demands* 

• 36.12.1705- Permit application criterion: comparison of physical water availability and legal demands* 

• 36.12.1706- Permit application criterion: adverse effect 

• 36.12.1707- Permit application criterion: adequate diversion means and operation 

• 36.12.1802- Permit and change applications: possessory interest 

*For permit applications, the Department will complete an analysis to determine physical availability of water and 

existing legal demands. The Department will also calculate evaporation in reservoirs if no calculations are provided 

within the application materials. The Department’s findings will be presented in a technical report once the application 

has been deemed “Correct & Complete.” The Applicant can provide the Department with substantial and credible 

evidence they have collected which addresses physical or legal availability of water. The Department will take into 

account any additional information provided by the Applicant when analyzing physical and legal availability of water. 

The burden of proof for issuance of a permit in regards to physical and legal availability of water still rests with the 

Applicant. 

 

B. The Department will examine applications to determine if all information required under the above ARM rules 

(see section A.) pertinent to the application has been provided. If required information is missing, a deficiency letter 

will be sent to the Applicant identifying the missing information. 

 

C. There may be additional addenda required to be submitted which will supplement the information requested 

on Form 600-GW or 600-SW. The Department will not be able to make a “Correct & Complete” determination unless 

the additional addenda are completed with all required information. 

 

Application addenda that may be required: 

• Application Form 600-SW 

o Basin closure addendum 

o Storage addendum 

o Water marketing addendum 

o Criteria addendum for appropriations greater than 5.5 CFS and 4,000 acre-feet 

 

• Application Form 600-GW 

o Aquifer testing addendum 

o Basin closure addendum 

o Hydrogeologic report addendum 

o Yellowstone controlled groundwater area addendum 

▪ Wells under 35 GPM 

▪ Wells over 35 GPM 

http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E121
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E1301
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E1401
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E1701
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E1702
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E1703
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E1704
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1705
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1706
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1707
http://www.mtrules.org/gateway/RuleNo.asp?RN=36%2E12%2E1802
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o Storage addendum 

o Water marketing addendum 

o Criteria addendum for appropriations greater than 5.5 CFS and 4,000 acre-feet 

 

D. Common deficiencies with permit applications 

• Required addenda are missing or not completed with all requested information 

• Supplemental explanations are not given when requested 

• If a representative of the Applicant signs the application, they must provide documentation establishing 

their authority to sign the application 

• No pump information with a pump curve is submitted 

• Application materials are lacking sufficient information on headgate/ditch capacity 

• Inadequate description provided for how the diversion system will be operated from the point of diversion 

through the place of use 

• Lacking explanation of why the requested flow rate/volume is required for beneficial use for applications 

which don’t use DNRC standards 

 

 
“Correct & Complete” Letter 
Once an application has been deemed “Correct & Complete,” a letter will be sent out informing the Applicant. A 

technical report will accompany the Correct & Complete letter. Once this occurs, the Department has 120 days in 

which to draft a preliminary determination document. If the Applicant would like to discuss any information presented 

within the Technical Report, they have 15 days from the date of the Correct & Complete letter to contact the DNRC 

and request a meeting. If the Technical Report findings are different than information presented with the application, 

the Department will proceed with the findings of the Technical Report and consider the application to be amended 

unless a meeting is requested within 15 days of the date of the Correct & Complete letter to resolve the differences. If 

the application is amended by the Technical Report and the Department proposes to grant the application, the 

Applicant will not be able to request a hearing on the differing amounts found by DNRC in the technical report. If a 

meeting is requested, be sure to document all individuals attending and the topics discussed. If the Applicant chooses 

not to dispute the Department’s findings at the meeting, be sure to document this as well. If the Applicant does 

dispute the Department’s findings, they can request up to 60 days of additional time to provide information to the 

Department for review. If additional time is requested to provide additional information, the Applicant must submit a 

waiver of timelines form with the written request for additional time. This is necessary to give the Department 

adequate time to review the additional information and complete the PD, taking into account the new information. 

The waiver of timelines form must be signed by the Applicant or their Attorney if they are being represented by legal 

counsel. The Applicant may waive timelines at any point in the process once an application has been deemed Correct & 

Complete. An Applicant cannot waive any timelines prior to a Correct & Complete determination of the application. A 

waiver of timelines waives the 120-day statutory timeline set for the Department in issuing a decision on a permit. If an 

Applicant waives timelines on an application, staff processing the application should make every effort to complete 

review and draft a decision document in a timely fashion. If, upon review of this additional information, the 

Department’s findings still do not agree with the Applicant, the Department will proceed with either a grant with 

modifications or decision to deny, depending on the specifics of the application. If no meeting is requested, begin the 
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process of a Draft Preliminary Determination Decision which will grant, deny, or grant with modifications the water 

right changes requested in the application.  

 

 

Technical Reports  
Overview: 
Technical Reports are always completed for permits. There are no special circumstances where you do not have to 

complete a Technical Report for permit applications.  

 

The Technical Report stems from the need for Applicants to have an opportunity to see what data the DNRC will be 

utilizing in our decisions PRIOR to our making a decision. The Technical Report (including the Stream Depletion Report 

& Aquifer Test Report) should only be sent to an Applicant at correct and complete. Don’t forget that when the 

Department grants an application there is not a draft decision sent out, so the Technical Report is even more vital as it 

singularly establishes reference information for the Applicant to consider prior to the Department formulating a 

decision. 

 

The Technical Report IS: The Technical Report details what information the Department will utilize in formulating a 

decision document at that point in time.  Much of the information used will come from the Department but some 

information may be provided by the applicant.  Criteria cannot be assessed in the technical report. 

 

The Technical Report IS NOT: An analysis or discussion of whether the application meets the criteria. As such you 

should not highlight or make bold any elements of the Technical Report which, in your mind, might later cause the 

application not to be granted. There are numerous opportunities to communicate with the Applicant concerns you 

have with application in the context of whether the information will lead to a grant or a denial. The Technical Report is 

not one of those times. 

 

The Details: 
The following guidance should provide you with the tools and information necessary to create an effective Technical 
Report. 
 
There are template Technical Report Word documents located on the ROCO drive which should be utilized when you 
begin crafting your Technical Reports. Example Technical Reports are located in that same location.  
 
The Technical Report will address all the data and information the DNRC will use to assess criteria in the next step of 
the process. The Technical Report should in no way address whether the application meets statutory criteria. The 
Technical Report only addresses the elements and data on which the Department will be basing our analysis of the 
criteria. 
 
The Technical Report will state exactly what data or method will be used by the Department to analyze criteria. The 
DNRC will not take that information to the next step and relate the data into the realm of criterion analysis. When the 
Applicant receives the Technical Report at correct and complete, they can make the determination relating to what 
they need to do based on the information we provide them which shows what our criteria-related analysis will be 
based on.  
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The Technical Report is not and should not be considered a duplication of effort in relation to crafting a PD. The 
information contained in the Technical Report that the Department is relying on for decision making should be 
included in your PD as findings of fact. All you should have to do is copy the elements contained in Technical Report 
into the relevant criterion-related sections of the PD and add a sentence or two which explains what the DNRC is 
finding and if the information in that finding shows by a preponderance of the evidence that the specific criterion is 
being meet. Anyone who reads the Technical Report should be able to reproduce the calculations made by the 
Department.  
 
If the Department’s calculations in the Technical Report are different than the what the Applicant has proposed, the 
application will proceed as a “grant” not a “grant in modified form” if the Applicant does not dispute the calculation in 
the technical report” and the criteria for issuance of a change authorization are met. This will also be treated like an 
amendment to the application. The correct and complete template letter has optional text to include this procedural 
clarification; be sure to include that language. 
 
 

When does the Technical Report go out? 
The Technical Report along with the Stream Depletion Report and Aquifer Test Report should only be sent to 
Applicants after an application has been deemed correct and complete. A second Technical Report or revised 
Technical Report can be sent if additional details are provided to the Department or corrections are made to the initial 
Technical Report which will influence what the Department reviews during the criteria analysis. 
 
After the Technical Report is sent out at correct & complete, the Department may communicate with Applicants as 
needed. These communications can be done orally or in writing and are separate from the correct and complete letter 
(and determination) and the Technical Report. 
 

Who is responsible for the creation of the Technical Report? 
The Regional Office processing the application is responsible for drafting the Technical Report. It is the responsibility 
of the individual regional managers to understand what level of analysis and data compilation their staff is capable of. 
The Technical Report is not necessarily a one person show. It is imperative that lines of communication remain open 
between regional offices, the Central Office and the Water Management Bureau (WMB should be contacted with 
requests for hydrological guidance). Remember the Water Management Bureau (WMB) does not process water right 
applications; they simply analyze certain technical aspects of applications, provide peer review and teaching to 
regional offices, and in general serve as our guides in all matters hydrologic. Regional office staff are responsible for 
initially reviewing applications to such a level that they can convey to the WMB any out of the ordinary numbers or 
considerations they would like them to look at and consider prior to completing their technical analysis.  
 
The Central Office is available to answer your questions pertaining to what should and what should not be included in 
Technical Reports.  

 

The Technical Report for Permit Applications: 
A Technical Report for new appropriation permit applications will contain at a minimum the following information: 

 

• Physical availability of water 
o During the pre-application meeting, elements relating to physical availability need to be discussed, 

including: The source of water, a discussion of why the water is available, if appropriate whether 
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measurements or aquifer tests need to be completed and a discussion of what source measurements 
or aquifer tests may need to be completed. 

o For surface water applications, what gage and dataset will be used and how does it break down the 
physical availability of water in the source (median of the mean) by month. This is just the data, not a 
conclusion of if the data shows that water is physically available in the context of the application. 

o For surface water if there is not a proper gage then what measurements and models will be used and 
how much water does this technique show is available over the proposed period of diversion? It may 
be necessary for the regional managers and hydro specialists to work with the Water Management 
Bureau as necessary in order to put appropriate data into this report. This is just the data, not a 
conclusion of if the data shows that water is physically available in the context of the application. With 
regard to measurements that may be necessary in an ungaged situation the Applicant will complete 
the measurements. The DNRC is not required by rule to make these measurements. This should have 
been discussed during the pre-application meeting as well. 

o All groundwater applications will be sent to the WMB for review. WMB staff will complete an Aquifer 
Test Report and Stream Depletion Report which need to be included with the Technical Report as 
appendices.  As a reminder, the Applicant must follow specific aquifer testing requirements and 
provide at a minimum information and data in conformance with ARM 36.12.121 to the DNRC. The 
requirements of ARM 36.12.121 must be followed unless a variance has been granted by the DNRC. 
Questions relating to the specifics of the aquifer testing requirements outlined in ARM 36.12.121 or 
relating to the appropriateness of a variance should be directed to the appropriate staff in the WMB. 

▪ For consistency, physical and legal availability of depleted surface water(s) for groundwater 
applications should be addressed in the legal availability section of the Technical Report. 

  

• Legal availability of water 
o During the pre-application meeting, elements relating to legal availability will be discussed. 

Specifically, the Applicant will discuss why they think water is available. This information should be 
contemplated along with your specialized and localized knowledge as you decide what area and rights 
will be incorporated into the legal availability section of the Technical Report and later in the legal 
availability criterion analysis itself. 

o The Technical Report should include an explanation of what water rights will be looked at with regard 
to legal availability and also a breakdown by month of how much water is already legally accounted 
for in the area of potential impact you previously determined 

o For groundwater applications, the Technical Report will also include any net depletion to surface water 
including what amount and in what reaches as determined by the WMB. 

o Right now, rule addresses surface water depletions from groundwater pumping under ARM 36.12.1705 (2). In 

order to follow rule, we need to compare physical availability of depleted surface waters to legal demands within 

the area of impact. For the purposes of writing groundwater applications, please do the following for addressing 

depleted surface waters: Address physical and legal availability of depleted surface waters in the Legal 

Availability section of the Tech Report, not in the physical availability or adverse effect sections. Depletion to 

surface water(s) should be based on the *consumptive use identified in the Depletion Report from WMB. If there 

were surface water sources reviewed for depletions that we determined will not be depleted, make that clear as 

well in the legal availability section of the PD. Use the adverse effect section to explain why there will or will not 

be an adverse effect to those water users within the area of impact you have defined- you can relate it back to 

the analysis you completed in the Legal Availability section.  

*For the Flathead Deep Aquifer, the physical and legal availability analysis for the Flathead River/Flathead Lake 

should look at the proposed diverted amount, not consumed amount. This is because we tie the groundwater 

http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.121
http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.121
http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.121
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availability to these sources, and we look at the diverted amount for physical and legal availability of 

groundwater. For any other depleted sources, complete your analysis using the consumed volume. 

o  

• Adverse effect 
o State the figures and reference the WMB appendices that determine the figures that will be used for 

this criterion (1-foot drawdown contour list of water rights). 
o Include a list of all water rights which are being considered for adverse effect by the proposed 

appropriation. Include this list in the Technical Report or as an Appendix to the Technical Report. For 
long lists, you may consider including the list in the file and identifying that “it is available upon 
request” in the Technical Report. 

• Adequacy of diversion works 
o Include any information that is gathered or known outside of the information submitted with the 

application. 

• Beneficial use 
o Include any information that is gathered or known outside of the information submitted with the 

application. 

• Possessory interest 
o Include any information that is gathered or known outside of the information submitted with the 

application. 
o If there is any question as to if there is proper authority to represent the application (possibly 

ownership of the entire POU) point out the information you discovered. 
 

Criteria Based Guidance 

Physical Availability for Permit Applications 

Overview: 
Physical availability is an element (criterion) which must be analyzed in order to issue a permit under MCA 85-2-311 for 

both surface water and groundwater applications. To show that water is physically available in the source at the flow 

rate and volume that the Applicant seeks to appropriate, there are numerous variables and processes that must be 

considered. There needs to be a preponderance of evidence that water is physically available at the proposed point of 

diversion. In some instances, there are applications that are seeking a flow rate and volume greater than 5.5 CFS and 

volume 4,000 Acre-Feet (AF). The evidentiary requirement for these applications increases from a preponderance to 

clear and convincing. 

For groundwater applications Applicants must follow aquifer testing requirements and provide the minimum 

information and data outlined in ARM 36.12.121 to the Department. When analyzing the information below please 

keep in mind that it is the MCA and ARM that should ultimately be acting as your guide when analyzing physical 

availability. Keep in mind that the goal of this process is to determine how much water is physically available at the 

point of diversion (or in the source as close to the point of diversion as possible).   

 

MCA: The following MCA provides the basis for why we analyze physical availability when permitting water rights.   
§85-2-311 Criteria for issuance of permit 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.121
http://data.opi.mt.gov/bills/mca/85/2/85-2-311.htm
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
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ARM: The following ARM provides us with guidance as to how we must analyze physical availability.   
36.12.1702: PERMIT APPLICATION CRITERION - PHYSICAL SURFACE WATER AVAILABILITY 

36.12.1703: PERMIT APPLICATION CRITERION - PHYSICAL GROUND WATER AVAILABILITY 

 

Forms & Addenda: The following forms & addenda are directly related to physical availability. 

• Form 600 SW (Surface Water Application for Beneficial Water Use Permit): Form 600 SW provides information 

relating to (but not limited to) the source of water being applied for including a map. Form 600 SW also 

requires an Applicant to identify if there is a gauging station on the source of water being applied for and if 

there is not there is a link to the appropriate measurement form and further instructions.  

• Form 600 GW (Groundwater Application for Beneficial Water Use Permit): 

• Form 600 ATA (Application for Beneficial Water Use Permit Aquifer Testing Addendum): 

• Form 600 SA (Application For Beneficial Water Use Permit Addendum Reservoir/Place Of Storage): 

• Form 649 (Discharge measurement form): This is a standardized Excel document which should be utilized to 

record surface water discharge measurements.  

 

Resources: 
• USGS Montana Water Science Center (Montana USGS stream-gaging and other related information) 

• GWIC (Montana Groundwater Information Center; Well and other groundwater related information) 

• GIS Software 

 

Physical availability for surface water:  

Memos: 

Technical Memorandum: Estimation of Runoff Volumes for Ephemeral Drainages in Eastern Montana, dated October 

7, 2019 

Technical Memorandum: Physical Availability of Ponds, dated April 22, 2019 

Technical Memorandum: Physical Availability of Surface Water Without Gage Data, dated April 18, 2019 

Technical Memorandum: Physical Availability of Surface Water with Gage Data, dated November 1, 2019 

 
Physical availability of surface water for permits should be calculated using the appropriate Technical Memorandum 

that applies to the specific situation in regard to the water source. 

• If you have questions on methodology, evaluation technique to use, or would like an evaluation peer reviewed, 

contact WMB. 

• In any unique circumstances which may involve deviation from a standard practice, please contact WMB to 

ensure that the proper methodology and analysis are being followed. 

 

Physical Availability for groundwater applications: 
 

Memos: 

Technical Memorandum: Physical and Legal Availability of Ground Water, dated April 22, 2019 

http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1702
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1703
http://mt.water.usgs.gov/
http://mbmggwic.mtech.edu/
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Legal availability of groundwater in the Flathead Deep Aquifer memo, dated March 13, 2018 

Variance- Missoula Valley Geothermal/Heat Exchange Wells memo, dated March 10, 2010 

 

In order to figure out if water is physically available for groundwater applications: 

1. Once a groundwater permit application is received the technical analysis will be forwarded to the WMB for 

review.  

2. The Applicant must follow specific aquifer testing requirements and provide at a minimum information and 

data in conformance with ARM 36.12.121 to the DNRC. 

3. The requirements of ARM 36.12.121 must be followed unless a variance has been granted by the DNRC. 

4. Questions relating to the specifics of the aquifer testing requirements outlined in ARM 36.12.121 or relating to 

the appropriateness of a variance should be directed to the appropriate staff in the WMB. 

5. Ultimately the WMB will review the technical aspects of the groundwater permit application and complete an 

Aquifer Test Report and a Stream Depletion report. The technical aspects reviewed by WMB will follow the 

processes defined in the Numerical Groundwater Modeling Guidance Technical Memorandum, dated October 

7, 2019, the Net Surface Water Depletion from Ground Water Pumping Technical Memorandum, dated July 6, 

2018, and the Surface Water Depletion for Regional Bedrock Aquifers Technical Memorandum, dated 

September 16, 2019. The Aquifer Test Report will be utilized and referenced in your Preliminary Determination 

in relation to whether or not water is physically available for the proposed appropriation. The Stream 

Depletion Report will later be utilized to both aid in determining legal availability and adverse effect. 

6. For groundwater applications, Address physical and legal availability of depleted surface waters in the Legal 

Availability section of the PD. Right now, rule addresses surface water depletions from groundwater pumping 

under ARM 36.12.1705 (2), which is the rule regarding a comparison of physical availability and legal availability 

of depleted surface water. 

 

    

Specific Concepts and Q&A: 
 

Specific information about aquifer tests 

Testing at a constant rate at maximum flow rate demonstrates short term physical availability. Long term physical 

availability is typically addressed by extrapolating drawdown through the period of diversion, or through forward 

modeling using aquifer properties derived from aquifer test data (including well loss).  

 

Variances can be approved by using existing tests (usually within ¼ mile), but this practice is not done on a regular 

basis. The Water Management Bureau can make recommendations regarding the granting of a variance, but it is the 

regional manager’s responsibility to actually grant or deny the variance request. Also keep in mind that a variance does 

not omit the Applicant from proving the criterion. 

 

ARM 36.12.121: Aquifer Testing Requirements. Is an observation well always required? Why or why not? 

For interpretation of aquifer properties an observation well helps. Data from a pumping well may not reflect the full 

picture of the aquifer that the pump test is intended for. There are situations when a variance may be approved, 

usually due to economic factors (wells at great depth). 

 

http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.121
http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.121
http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.121
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ARM 36.12.121: Aquifer Testing Requirements. Why do measurements have to be to a precision of 0.01 

foot? 

Most methods and measurement equipment have this precision so it’s not unreasonable 

 

ARM 36.12.121: Aquifer Testing Requirements: Why is there the requirement for the 24-hour test and a 

72-hour test based on proposed flow rate? 

The intention is to stress the aquifer to determine the effects of the development. Sometimes, the preferred testing 

methods do not give us the data we need and to re-test would be costly, so a decision has to be made if another test is 

required or not.    

 

 

Legal Availability for Permit Applications 

Overview: 
Legal availability is an element (criterion) which must be analyzed in order to issue a permit under MCA 

85-2-311. For both surface water and groundwater applications to be granted there must be a 

preponderance of evidence showing that water is legally available in the source at the flow rate and 

volume that the Applicant seeks to appropriate for the proposed period of diversion. When analyzing the 

information below please keep in mind that it is the MCA and ARM that should ultimately be acting as 

your guide when analyzing legal availability. 

 

For the purposes of the Department’s legal availability analysis, existing legal demands should be taken 

at face value on the abstract of the active version of a water right. If you are dealing with a statement of 

claim that does not have a volume on its abstract (typically an irrigation or stockwater right), review the 

water right file for the volume claimed. If a claim is for stock use and no volume was claimed, calculate 

the volume using the adjudication standard of 30 gallons per day per animal unit claimed. If the claim is 

for stock use and there is a reservoir record, the legal demand should be either the capacity of the 

reservoir or the consumptive use of the claimed animal units, whichever is greater. Make sure that any 

volume assumptions are stated very clearly in the Preliminary Determination. 

 

Please keep in mind that when dealing with surface water applications the Department will only be 

looking at existing legal demands on potentially affected surface water sources. However, with 

groundwater not only will the Department examine whether there is legally available groundwater in the 

zone of influence we will also be looking at legal availability in any surface water sources which the WMB 

identifies as being depleted from in their Depletion Report.  

 

Determining legal availability is a very site-specific process. Each case is fact specific, and hydrologic 

variability can be found throughout Montana. The following documentation should serve as guidance 

relating to how the DNRC should be conducting its legal availability analysis. It is vital that the DNRC 

applies consistent reasoning to its technical approaches. Every source and reach of water in Montana is 

unique and will be analyzed on its own merit based on constraints contained in the following guidance. 

 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
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MCA: The following MCA provides the basis for our analysis of legal availability.  
§85-2-311 Criterion for issuance of permit 

 

ARM: The following ARM provides us with guidance as to how we must analyze legal availability.   
36.12.1704: PERMIT APPLICATION - EXISTING LEGAL DEMANDS 

36.12.1705: PERMIT APPLICATION CRITERION – COMPARISION OF PHYSICAL WATER AVAILABILITY 

AND EXISITING LEGAL DEMANDS 

 

Memos: 

Technical Memorandum: Physical and Legal Availability of Ground Water, dated April 22, 2019 

Madison Group Aquifer guideline document (deals with surface depletions for Madison Aquifer wells) 

Legal availability of groundwater in the Flathead Deep Aquifer, dated March 13, 2018 

 

Resources: 
• USGS Montana Water Science Center (Montana USGS stream-gaging and other related 

information) 

• GWIC (Montana Groundwater Information Center; Well and other groundwater related 

information) 

• NRIS Water Right Query System 

• GIS Software 

 

Process: 
There are numerous variables to consider in showing that water should or should not be considered 

legally available in the source throughout the area of potential impact at the flow rate and volume that 

the Applicant seeks to appropriate. There needs to be substantial credible information supporting any 

finding which states that water should be considered legally available. The following is a description of 

how the Department will process applications in the following situations: 

 

Surface water legal availability  
To calculate legal availability, the following should be done: 

1. Determine the area of potential impact for the proposed appropriation. The area of potential 

impact could be limited to just a certain reach of the source of the proposed appropriation, or it 

could include downstream sources to which the source of the proposed appropriation is tributary. 

It is up to the Regional Office to determine what the area of potential impact for the proposed 

appropriation will be. 

2. Compile a list of all the existing legal demands within the area of potential impact. ARM 

36.12.1704(2) determines our responsibility of identifying the legal demands within the area of 

potential impact for surface water appropriations. 

http://data.opi.mt.gov/bills/mca/85/2/85-2-311.htm
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1704
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1704
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1704
http://mt.water.usgs.gov/
http://mbmggwic.mtech.edu/
http://nris.mt.gov/dnrc/waterrights
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3. Summarize the flow rate and volume of existing legal demands over the proposed period of 

diversion in a table. 

4. To determine if water is legally available, compare the physical water availability you determined 

at the proposed point of diversion to the legal demands you determined over the proposed 

period of diversion. A table comparing the difference between the physical availability and legal 

demands is ideal in conveying when and in what amount water can or cannot be considered 

legally available. If there are multiple sources identified as within the area of potential impact, a 

comparison of physical availability and existing legal demands will need to be completed for 

these as well. Physical availability will need to be determined for the reach impacted, and the 

legal demands will need to be compiled within this reach. Follow the correct standard practice for 

calculating physical availability based on the nature of the source. For this analysis, the “POD” for 

the physical availability analysis will be considered the point where depletions first begin. 

5. If the results of the comparison show that water can be considered legally available, the analysis 

is complete.  Integrate the aforementioned table into the Technical Report and preliminary 

determination and use it as a basis in a finding showing that water should be considered legally 

available. 

6. If the results of the comparison show that water cannot be considered legally available the 

Department will proceed with additional analysis to determine if water may be considered legally 

available. 

• If you have water right specific information (not general trends or statements) that you 

can describe and show by a preponderance of evidence that a specific water right or point of 

diversion should be considered at a lesser amount than the existing legal demand for that 

right or diversion dictates then you can describe the circumstances in your findings of fact in 

your Preliminary Determination. You must first make the comparison at the full amounts and 

then using water right specific information to adjust the comparison accordingly. However, 

the first comparison between physical availability and legal demands must take place without 

any adjustments. If this extended step shows that water can now be considered legally 

available continue through the HB40 process. If you had the adjustment information available 

early on include that information in your Technical Report, otherwise it may be incorporated 

into your decision. 

7. If at this point the comparison is negative, the Applicant will need to provide additional 

information. If the Applicant cannot provide substantial credible supporting information proceed 

with a decision to either deny or to grant with modifications some other amount that can be 

found to be legally available.  

 

 

 

 

 

 

 

B 

Existing water rights within area of 
potential impact determined by 
Department   

Legal Availability diagram 
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Groundwater legal availability 
When considering legal availability for groundwater applications you are essentially looking at two things 

1. Existing legal demands within the zone of influence (0.01-foot drawdown contour) 

2. Right now, rule addresses surface water depletions from groundwater pumping under ARM 

36.12.1705 (2). In order to follow rule, we need to compare physical availability of depleted 

surface waters to legal demands within the area of impact. For the purposes of writing 

groundwater PDs, please do the following for addressing depleted surface waters: Address 

physical and legal availability of depleted surface waters in the Legal Availability section of the 

PD, not in the physical availability or adverse effect sections. Depletion to surface water(s) should 

be based on the *consumptive use identified in the Depletion Report from WMB. If there were 

surface water sources reviewed for depletions that we determined will not be depleted, make 

that clear as well in the legal availability section of the PD. Use the adverse effect section to 

explain why there will or will not be an adverse effect to those water users within the area of 

impact you have defined- you can relate it back to the analysis you completed in the Legal 

Availability section.  

 

*For the Flathead Deep Aquifer, the physical and legal availability analysis for the Flathead 

River/Flathead Lake should look at the proposed diverted amount, not consumed amount. This is 

because we tie the groundwater availability to these sources, and we look at the diverted amount 

for physical and legal availability of groundwater. For any other depleted sources, complete your 

analysis using the consumed volume. 

 

To figure out if water is legally available for a groundwater permit you should use the following process: 

1. Groundwater applications are submitted to the WMB once they have been properly reviewed by 

the RO. The WMB will complete an Aquifer Test Report and a Depletion Report which details 

elements of the proposed appropriation including the aquifer flux, the surface water sources that 

A 

C POD 
 

End area of potential impact 

Is the proposed flow rate & 

volume legally available here? 
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would experience a depletion as a result of the proposed appropriation, and a determination of 

whether or not the aquifer can sustain the proposed appropriation. 

2. If after analysis it is determined that the proposed groundwater appropriation will not deplete 

surface water, then all you need to do is verify whether or not groundwater is legally available 

within the zone of influence. This is done by:  

a. Summing the volume of existing groundwater legal demands within the zone of influence 

as provided in the Aquifer Test Report. For groundwater rights on the list which have not 

been assigned a volume, review the water right file for the volume. If no volume is 

available, such as on a 602 with “up to” 35 GPM and 10 AF language, it is up to the 

regional office to determine how to assign the volume. 

b. Subtracting existing groundwater legal demands from the aquifer flux (which is supplied 

by the WMB as part of the Aquifer Test Report) 

c. Integrating your results into the Technical Report  

3. If after analysis it is determined that the proposed groundwater appropriation will deplete surface 

water, then you will need to both: 

a. Analyze legal availability within the zone of influence as detailed in step 2 above. 

b. Analyze legal availability on the surface water source(s) which are shown to be depleted 

in the Depletion Report. 

4. At this point, you will utilize the previous guidance in this document in context with the 

application to ascertain how best to analyze legal availability in the surface water source(s) which 

will be depleted as a result of the proposed appropriation.  

5. The Stream Depletion Report will generally give you a reach(s) that will be depleted. You need to 

consider all existing water rights within those reach(s) and downstream as appropriate. 

   

What to include in a legal demands index: 
 

DO include in a legal demands index DO NOT include in a legal demands index 

Active claims, permits, & changes Non-perfected CD reservations 

Perfected CD reservations Non-perfected tribal rights 

Instream flows Non-perfected MT/WY compact water 

Tribal rights  

Hydropower water rights   

 

Each RO already has a general understanding of the amount of water that can be considered legally 

available in the major sources in their area. As necessary RO’s should track and monitor the legal 

availability in those sources including specific reaches on some sources in order to maintain knowledge of 

the legal availability. This specialized knowledge may play a role in selecting the area you will analyze for 

potential impact as further addressed below. 

 

Variables to consider when analyzing the area for potential impact (How far downstream) 

The following is a list of variables to consider when figuring out where to define the area for potential 

impact. These variables along with other site-specific variables should work in combination to allow you 

to come up with a finding of fact that spells out what area the DNRC defined as the area for potential 
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impact and why. While great geographic variability in source characteristics is seen throughout the state, 

DNRC will strive to use a consistent approach in considering the different variables for determining the 

area of potential impact.  

✓ Basin closure status 

✓ Status of downstream hydropower 

✓ Existing source and tributary knowledge 

✓ Is the source a viable contributor to the mainstem?  

✓ Ephemeral, intermittent, or perennial source? 

✓ Connectivity issues 

✓ Other major source tributary contributions downstream 

✓ Connections to lakes and non-hydropower reservoirs  

 

Hydropower water rights and legal availability: 

Hydro power water rights should ALWAYS be considered if you have one downstream of the proposed 

appropriation. They may also come into play in the analysis of adverse effect as well.  

 

There are some special considerations for hydropower in basins 76I, 76J, 76K, 76L, 76M, 76N & in the 

basins that are upstream to the aforementioned basins. Please contact the Central Office regarding the 

specific hydropower considerations that you should address when dealing with applications in these 

basins. 

 

Groundwater application specifics: 
Applicants for groundwater must evaluate legal availability of hydraulically connected surface waters 
within and downstream of the potentially affected reach if net depletion by a proposed use is predicted 
under ARM 36.12.1704 and no mitigation is presented. For the purposes of 85-21-311, MCA, surface water 
is defined in ARM 36.12.101(64). For the purposes of 85-2-360 through 85-2-362, MCA surface water also 
includes canals and drains, in addition to ARM 36.12.101(64).  

  
Applicants for groundwater where net depletion by a proposed use is not predicted must demonstrate 
through their evaluation of adverse effect under ARM 36.12.1707 that existing legal demands for 
groundwater will continue to be met. 

 

Specific Concepts and Q&A: 
 

What if a gage has a long period of record, can’t we assume that the physical discharge 
readings at the gage are really representing legally available water at the gage? 
It has been determined that this assumption is not consistent with current law or ARM. However, 
we are open to exploring new ways to move in this direction as long as they are consistent with 
the MCA. For the time being we cannot make this assumption. 
 

If a legal availability analysis comes up negative (there is not water legally available) can we 
make accommodations if there appears to be ‘paper rights/inflated rights’ on the source?  
Yes. If we have substantial credible information showing that there are inflated rights we may consider it 
and make a finding of fact on it in our decision document. In order for the DNRC to make a finding that 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0600/0850-0020-0030-0600.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0620/0850-0020-0030-0620.html
http://www.mtrules.org/gateway/ruleno.asp?RN=36.12.101
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water is legally available it must be shown by a preponderance of evidence that the information at hand 
shows that water can be considered legally available. The DNRC will not accept a hunch so to speak. 
These findings need to be very specific. Stating something about a group of rights without specific 
documented information to support said statement does not work. The same is true for tributary source 
contributions.  

 
Will the DNRC still accept explanations of how known patterns of use differ from legal water 
rights filings? 
The DNRC can still accept explanations. However, the explanation would need to show with substantial 
credible information that the explanation makes sense. In order for the DNRC to make a finding that 
water is legally available it must be shown by a preponderance of evidence that the information at hand 
shows that water can be considered legally available. A signed affidavit from an Applicant stating that 
another water right owner does not exercise their water right is not substantial credible information. 
 

Wesmont v. DNRC (groundwater application resulting in net depletion of surface water)  
In the Wesmont v. DNRC case the court sided with DNRC. The case was in reference to a GW application 
that resulted in a net depletion of water on the Bitterroot River. The Applicant contended that the 
depletion was so small that there would not be an adverse effect and they need not look at legal 
availability. The court reaffirmed that the De minimis argument does not work with regard to the legal 
availability and adverse effect of water rights. The case also addressed the question of a constitutional 
right to a water right. The court stated that a person does not have a constitutional right to have a water 
right; they have a constitutional right to apply for a water right. If you would like to read the decision, you 
can get a copy from your managers or central office staff. The Sitz case also addresses De minimus.  
 

When evaluating existing water rights for legal availability how have you seen historical flow 
rates get ‘calculated’ with regard to legal availability? Has anyone ever seen an application 
which attempts to use a set of standards to quantify these historical flow rates?  

Typically claimed flow rates and volumes should be used, not standards. In specific cases, other amounts 
may be used but there must be justification as to why we should use these other amounts. For example, a 
claim indicates a flow rate of 20 CFS but there is substantial credible information that the ditch can only 
convey 15 CFS; then 15 can be used. Volumes may be based on other information (IWR/maybe standards 
in certain cases) if no other information is available.  

 

Legal availability and adverse effect when an Applicant owns other water rights on the 
source  
A legal demands index consists of all prior appropriations including those owned by the Applicant. We 
must consider other rights owned by the Applicant when looking at legal demands along with all other 
pertinent prior appropriations.  
 
If it is the Applicant’s own prior appropriations that yield water not legally available it may still be possible 
for the Applicant to provide a plan and likely conditions which will allow the Department to now consider 
and find the water to be legally available for the purposes of the application. It is likely that a condition 
would need to be added to the permit which states that the permit can be revoked if operation takes 
place outside of the presented plan. Essentially the plan will need to show how the Applicant will not be 
double-dipping, but rather substituting senior water for a more junior use presented in the application. 
This would also likely trigger a measurement condition which would effectively show that double-dipping 
would not be taking place. It is logical to assume that the denser the appropriations are on the source the 
more difficult it would be to present a workable plan.  
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Adverse Effect for Permits 

Overview:  
When an Applicant applies for a new Provisional Permit, it must be shown that the new appropriation of water will not 

adversely affect any prior appropriators. The Applicant must have a reasonable plan to prevent adverse effect during 

times of water shortage should the situation arise. Typically, if water is proven to be physically and legally available, 

the adverse effect criterion will be easily attainable though this is not always the case. Sometimes it takes a proper 

plan (i.e. only appropriate when a gage hits a certain level or mitigation) to prove that water can be considered legally 

available. 

 

MCA: The following MCA provides the basis for why we analyze adverse effect criteria when processing provisional 

permits. 

§ 85-2-311 Criteria for issuance of permit 

 

ARM: The following ARM provides us with guidance as to how we must analyze adverse effect.   
36.12.1706: PERMIT APPLICATION CRITERION – ADVERSE EFFECT 

 

Memos & Policies:  
Policy: A list of water rights taken into consideration when evaluating adverse effect criterion should be generated and 
included in the application file. For surface water applications, the legal demands list will suffice for this purpose if the 
water rights considered for adverse effect match those considered for legal availability. For groundwater applications, 
the adverse effect list should include all water rights modeled to experience drawdown of 1 foot or greater, at 
minimum. The list can be included in technical report or as an appendix to the technical report. The list of water rights 
considered for adverse effect should be referenced in the PD. 
 
Memos: 
Permitting in the open Clark Fork and Flathead basins (TRL TFLC Memo), dated June 9, 2008 
Permitting in the open Clark Fork and Flathead basins Follow-up to June 9, 2008 Memorandum, dated May 1, 2009 

 

Forms & Addenda:  

Form 600 GW Application for Beneficial Water Use Permit, Form 600 SW Application for Beneficial Water Use Permit: 

These forms cover the basics of adverse effect including the plan to prevent adverse effect and information regarding 

call and water commissioners on surface water sources. 

600 GW BCA Addendum: Typically, within a Basin Closure Area, the Applicant will need to mitigate any effect to a 

surface water source. This form leads the Applicant down that path and essentially elaborates on their plan to prevent 

adverse effect. 

 

 

Process:  
The adverse effect and physical/legal availability criteria are closely related. If it has been proven that the physical and 
legal availability criterion can be met first; then the adverse effect criterion will generally be met. If legal availability 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1702
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cannot be met without an adequate plan, this criterion becomes significantly more involved, however, it can still be 
proven that adverse effect will not occur if the plan is adequate, and we can make a finding that shows by a 
preponderance of evidence that there is no adverse effect. If call has been made on a source or if a water commissioner 
is present on the source, it does not necessarily mean that adverse effect will occur. These factors may simply indicate 
that there may a general availability issue on the source. 
 
For surface water sources, the Applicant should provide information regarding the use/non-use of a water 
commissioner. The Applicant should also discuss their knowledge of source conditions during dry years and if call had 
been made on the source in the past. You may have some of this information as well and the information they 
provided should only be used if you don’t have contradicting information. This information is addressed just to give 
you an idea of source conditions and if there is an impartial distributor who will oversee fair dispersion of water.  
 
Review the information the Applicant provided. Does it appear that their plan adequately addresses the issues? Is the 
plan reasonable?  
 
Additionally, there could be an enforcement action on the source which could impact the adverse effect analysis for 
the proposed appropriation. Offices should review the “Water Distribution Projects” page on the DNRC Adjudication 
website and the “Enforcement” page on the Water Court website to determine if any enforcement actions exist which 
could impact the Adverse Effect analysis. Sometimes enforcement actions include water commissioners, and 
sometimes they do not. There may be an enforcement action on a source one year and not the next year. If you would 
like additional information on a specific enforcement action, please contact the Adjudication Bureau Chief. 
 

Surface Water 
Compare the information you have regarding legal availability. If water is legally available 9 out of 10 years how might 
this new use affect downstream users on that 10th year? Look at the flow requested and the volume. What about the 
proposed diversion schedule? Are there only issues during certain months or all months? Visit with WMB staff 
regarding expected return flows. Maybe return flows will re-enter the source above other appropriators and the timing 
will not cause an issue because water is available in the early irrigation season. 
 

Groundwater 
Remember that we only look at groundwater on an annual basis. WMB staff will model future impacts to other wells 
based on the proposed appropriation. Once WMB has provided the analysis, document the affect the proposed usage 
will have on neighboring wells. Will enough water remain above their pumps, so they aren’t negatively impacted? 
Generally, we assume drawdowns of less than 1 foot will not be an issue, but drawdowns of higher magnitude may be 
all right as well. Review the comparison of available water columns to the expected drawdowns for all water rights 
within the 1-foot zone of influence as determined by WMB in the Aquifer Test Report.  
 
WMB will also determine expected depletion from surface water sources. Look at those surface sources and the 
associated legal demands. Are they not met at any time during the time the source will be depleted? Will expected 
unconsumed diverted volume offset any negative impacts to the surface source? 
 

Open Basins 
If everything discussed above seems okay, does their plan address any major issues during times of water shortage? If 
so, they are likely good to go.  
 

Closed Basins (including those smaller basins that are “effectively closed”) 
The Applicant will likely need to mitigate any depletion to surface sources.  Review the 600 GW BCA for information 
regarding their mitigation plan or other type of plan to offset adverse effect. If the Applicant fully mitigates any surface 
depletion, including the proper timing of flows, then their plan to prevent adverse effect is likely good to go.  
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Has the change been issued or do they have a contract to purchase mitigation water in place? If so, you can condition 
the permit on the mitigation plan. We cannot grant a permit on prospective mitigation. For permits in closed basins, 
the Applicant must submit a combined permit and change application (unless the mitigation plan does not require a 
change such as for contract water). If it is determined that mitigation is needed and there is no change, then we cannot 
grant the permit. Be sure to address specifics in the condition and let the Applicant know that they cannot exercise the 
permit until the mitigation plan is in operation. 
 

Water does not appear to always be legally available 
It’s okay—even if water is not legally available in every month of the requested appropriation, it can be considered 
legally available if it is conditioned properly and the plan to prevent adverse effect is comprehensive. For example, if 
water is not legally available in July and August, you can set a trigger flow at a nearby gaging station to allow the 
appropriator to divert. If it was determined that when the chosen gage hits 1200 CFS there is enough water to go 
around and the person can appropriate, then you can condition the permit as such. The appropriator now knows that if 
the gage is reading 1199 or lower they cannot divert/use water.  
 
Keep in mind that if water has been stored in priority, the person who stored the water can use the water at a later 
date even if water is not available for more senior users directly from the source. 
 
 

Specific Concepts and Q&A: 
 

Adverse Effect—what is a “shortage of water?” Do we want detailed plans to prevent 
adverse effect in the PD or should we simply say that if call is made the pump will be shut 
off? More information on “call” is needed.  
“Shortage of water” and “call is made” infer the same thing. Call is essentially the trigger point for when 
there is a shortage of water. If call is made, the junior only needs to curtail their use so that adverse effect 
to a senior is avoided. For example, if there are only 2 users on a source and each user has a right for 10 
CFS but the stream is only flowing 15 CFS, the junior is still allowed to use 5 CFS as the use of that 5 CFS is 
not creating an adverse effect to the senior. Under current MT law, a senior can make call to ANY junior 
user…call does not need to be made to the most junior user on the source nor does call need to be made 
to all juniors. If FWP makes call on all junior appropriators and there is water legally available after FWP’s 
right is satisfied, then the most senior of the called appropriators may resume diversion. The remaining 
water is not prorated through junior users. A realistic and detailed plan for the use should be submitted. It 
is not realistic to say that the pump will be shut down in the event a call is made when talking about a 
subdivision. So, a plan such as: odd/even lawn and garden irrigation days, then limiting to 1 day per week, 
and then completely stopping all outdoor use would be preferable.  
 

Legal availability with regard to adverse effect 
Given that an Applicant has explained how the water should be considered legally available and we make 
a finding as such, the Applicant would still be required to explain how the operation of the right will take 
place such that there will not be an adverse effect to others and how the right could be controlled if an 
adverse effect were created such as when call is made.  
 

Regarding the development of a new mine pit/gravel pit, DEQ has required the Applicant to 
obtain a DNRC consultation regarding adverse effect to WR holders. What should DNRC 
provide?  
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Visit with the Applicant about any water rights they may need to obtain. Also, discuss other nearby water 
rights that may be affected by their development then draft a brief memo or sign something the 
Applicant may provide explaining that you discussed this with the Applicant. Sometimes the Applicant 
will bring a form for you to sign in lieu of a memo.  

 
Wesmont v. DNRC (groundwater application resulting in net depletion of surface water)  
The court sided with DNRC on this one. The case was in reference to a GW application that resulted in a net depletion 
of water on the Bitterroot River. The Applicant contended that the depletion was so small that there would not be an 
adverse effect and they need not look at legal availability. The court basically reaffirmed that the De minimis argument 
does not fly with regard to the legal availability and adverse effects of water rights. The case also addressed the 
question of a constitutional right to a water right. The court stated that a person does not have a constitutional right to 
have a water right; they have a constitutional right to apply for a water right. If you would like to read the decision, you 
can get a copy from your managers or central office staff.  

 
What is the policy on adverse effect in relation to someone else having an inadequate diversion and with 
regard to people being able to reasonably exercise their right?  
We don’t have a directive on how to deal with these situations. Each case is fact specific as these situations are highly 
dynamic and dependent on a multitude of variables including things like: aquifer/well depth, drought cycles, local 
knowledge, and practices. With so much variability involved it is difficult to nail down a specific way to deal with all of 
these situations. That said we are always willing to talk about specific circumstances.  
 

Legal availability and adverse effect when an Applicant owns other water rights on the source  
A legal demands index consists of all prior appropriations including those owned by the Applicant. We must consider 
other rights owned by the Applicant when looking at legal demands along with all other pertinent prior appropriations. 
 
If it is the Applicant’s own prior appropriations that yield water not legally available, it may still be possible for the 
Applicant to provide a plan and likely conditions which will allow the Department to now consider and find the water to 
be legally available for the purposes of the application. It is likely that a condition would need to be added to the 
permit which states that the permit can be revoked if operation takes place outside of the presented plan. Essentially 
the plan will need to show how the Applicant will not be double-dipping, but rather substituting senior water for a 
more junior use presented in the application (which would be more easily callable). This would also likely trigger a 
measurement condition which would effectively show that double-dipping would not be taking place. It is logical to 
assume that the denser the appropriations are on the source the more difficult it would be to present a working plan. 
Given that an Applicant has explained how the water should be considered legally available and we make a finding as 
such, the Applicant would still be required to explain how the operation of the right will take place such that there will 
not be an adverse effect to others and how the right could be controlled if an adverse effect were created such as when 
a call is made.  

 

Adequate Means of Diversion for Permits  

Overview: 
Adequate means of diversion is an element (criterion) which must be analyzed in order to issue a permit under MCA 

85-2-311. The Applicant must prove by a preponderance of evidence that the proposed means of diversion, 

construction, and operation of the appropriation works are adequate for the proposed beneficial use. Substantial 

credible information would show that water could be withdrawn from the source and conveyed to the place of use in 

the amounts applied for without unreasonable loss through design or operation. When analyzing the information 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
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below please keep in mind that it is the MCA and ARM that should ultimately be acting as your guide when analyzing 

the diversion means.  

 

MCA: The following MCA provides the basis for why we analyze adequate means of diversion.   
85-2-311 Criteria for issuance of permit 

 

 

ARM: The following ARM provides us with guidance as to how we must analyze adequate means of diversion.   
36.12.1702: PERMIT APPLICATION CRITERION – ADEQUATE DIVERSION MEANS AND OPERATION 

 

 

Forms & Addenda: The following forms & addenda include a description of the diversion works. 

• Form 600 SW (Surface Water Application for Beneficial Water Use Permit):  

• Form 600 GW (Groundwater Application for Beneficial Water Use Permit):  

• Form 600B (Criteria Addendum Application for Beneficial Water Use Permit for Appropriations Greater than 

5.5 CFS and 4,000 AC-FT): 

 

Process: 
The Applicant must provide credible information that the diversion works are capable of delivering the amount of 
water requested without unreasonable loss through design or operation. Preliminary design plans must be submitted 
that meet the requirements of ARM 36.12.1707. The first step in this analysis is to determine how much water is 
required for the proposed beneficial use.  Water requirement standards are given in ARM 36.12.115. When the permit 
involves a well or other groundwater diversion, the diversion must be able to produce the requested flow rate and 
volume within the constraints of well efficiency and the available water column. Drawdown from an adequate aquifer 
test can be extrapolated for the period of diversion and compared to the water column in the well to show an adequate 
height of water will remain above the pump. If a well does not need to be pumped continuously or when multiple wells 
are to be pumped in unison, drawdown in each well can be modeled and compared to available water columns while 
taking into account drawdown interference between wells and well loss. 
  

In cases where it has been determined that there is a possibility for adverse effect, conditions requiring water 

measurement may be necessary. The DNRC conducts a yearly Water Commissioner training program which provides 

the basics of water measurement. Information relating to water measurement is available from numerous sources 

including the following: 

• https://www.usbr.gov/tsc/techreferences/mands/wmm/index.htm - (Water Measurement Manual USDI, BLM) 

• Irrigation Water Measurement, University of Wyoming – (Provided at Water Commissioner training) 

 

General Examples: 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1702
https://www.usbr.gov/tsc/techreferences/mands/wmm/index.htm


52 | P a g e  

 

 
The above example proposes to use 2.52 CFS up to 419.3 AF to irrigate 188.7 acres under a new pivot. Submitted 

design specifications show the system is capable of diverting the requested flow, which represents adequate irrigation, 

(6 GPM / AC). The Period of Diversion outlined earlier in the Preliminary Decision was determined to be April 15 to 

September 1. The proposed system would be able to operate 24 hours/day for 83.8 days of the total 138-day Period of 

Use. 

 

Specific Concepts and Q&A: 
 

What if an Applicant is adding more flow and volume to an existing well, specifically what does the 
Department look at regarding adequacy of diversion? 
The Department will evaluate adequacy of diversion for the total use from the well and all other criteria for 
only the new (increased) amount (flux, adverse effect). 

 
 

Beneficial Use for Permits 

Overview: 
When an Applicant applies for a new Provisional Permit, they must prove that their new appropriation is a beneficial 

use of water. There are rules that establish “reasonable” amounts of water for several different purposes and the 

Applicant may use those amounts or come up with different amounts as long as they can be justified. 

 

MCA: The following MCA provides the basis for why we analyze beneficial uses. 

§ 85-2-311 Criteria for issuance of permit 

§ 85-2-102 Definitions 

 

ARM: The following ARM provides us with guidance as to how we evaluate beneficial use.   
36.12.1801: PERMIT AND CHANGE APPLICATIONS – BENEFICIAL USE 

36.12.115: WATER USE STANDARDS 

 

Memos & Policies:  
Technical Memorandum: Pond and Wetland Evaporation/Evapotranspiration, dated March 14, 2018 

 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0020/0850-0020-0010-0020.html
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E1702
http://www.mtrules.org/gateway/ruleno.asp?RN=36.12.115
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Forms & Addenda: The following forms & addenda are directly related to beneficial use. 

• Form 600 GW Application for Beneficial Water Use Permit, Form 600 SW Application for Beneficial Water Use 

Permit: These forms cover the beneficial use criterion for all types of new permit applications. Look in the 

purpose section as well as the beneficial use section for information regarding these criteria. 

 

Process:  
The Applicant must provide some information including why this should be considered a beneficial use. You may relate 
that back to definitions in § 85-2-102, however, as long as there is some benefit provided to the Applicant or other 
people (including the public in general), then the use is considered beneficial. The Applicant must also define the 
amount of water they are seeking. If they are requesting amounts that are addressed in ARM 36.12.115, then they do 
not need to justify those amounts (volume). That said if the appropriation involves supplemental water rights, then the 
aforementioned ARM may not be suitable. Requested flow rate of an application always needs to be justified by the 
Applicant. 
 
If the Applicant requests an amount that does not conform to DNRC standards, they must provide information as to 
why the amount requested is the amount needed. If not provided with the application materials, it would need to be 
requested in a deficiency letter. The Applicant may provide other credible information such as calculations from IWR to 
overcome DNRC standards. Of course, there are purposes that are not addressed in our rules, so the Applicant will 
need to provide all information in those instances. Review the information provided to decide if the information 
conforms to being substantial credible evidence. If so, proceed to the next criterion. As always, you may request 
additional information if they didn’t provide enough for you to properly evaluate the criterion. 
 
If there are supplemental water rights involved, the use from each water right must be separated from the others. The 
Applicant may use DNRC standards, but they may need to reduce their request by the amount of water provided by 
supplemental water rights. For example, if they wish to irrigate 5 acres of lawn and garden which requires 12.5 AF 
according to DNRC rule, and they have another water right for the same acreage that provides 10 AF, they can only 
request 2.5 AF from this application unless they prove that more volume is needed via some other methodology. 
 
 

Specific Concepts and Q&A: 
 
What is required from an Applicant to document beneficial use for a wetlands application?  
Beneficial use will not be looked at in terms of wildlife, waterfowl, etc. Is there any difference between an agency (ie 
FWP, MDT, etc) and a private individual applying? No. However, MDT would like to keep track of their wetland 
mitigation credits. If an application they submit is for wetland mitigation credits, then we must see the 
documentation.  

• See Wetlands memo  

 
When is a water right needed for use of sewage effluent?  
Refer to the HB52 memorandum for guidance.   

 
How do we look at beneficial use for fish ponds?  
We do not have straight forward guidelines or rules for addressing beneficial use with regard to fish ponds. This is 
because fish ponds tend to have very dynamic variables associated with them (size, number of fish, species of fish, o2 

content, flow needs, and location of pond….). What we do have is a set of decision documents which show examples 
for both granting and denying based on the beneficial use criterion. These examples are located on ROCO---Ponds 
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examples. Until we have established guidelines, use these examples to help you craft the beneficial use section of your   
PD. Having information from a fisheries biologist and references to scientific literature helps to support the beneficial 
use of the pond(s). It is important too that the literature or documentation getting cited supports the application at 
hand. Citing literature that pertains to the needs of catfish in Louisiana does not correspond to what trout will need in 
a small pond at high elevations in MT. Please let us know if you have any questions regarding fish ponds and beneficial 
use.  
 

 

Possessory Interest for Permits  

Overview: 
Possessory interest is an element (criterion) which must be analyzed in order to issue a permit under MCA 85-2-311. An 

Applicant must have possessory interest, or the written consent of the person with possessory interest, in the property 

where the water is to be put to beneficial use. Exceptions include applications where the stated purpose is municipal, 

sale, instream flow, mitigation, or water marketing. The Applicant’s signature on form 600 attests to possessory 

interest. If any element of the proposed water right involves federal land, the Applicant must provide proof of special 

use authorization.  

 

MCA: The following MCA provides the basis for why we analyze possessory interest 

85-2-311. Criteria for issuance of permit. 

 

ARM: The following ARM provides us with guidance as to how we must analyze possessory interest. 
36.12.101 DEFINITIONS  
36.12.1802  PERMIT AND CHANGE APPLICATION CRITERION - POSSESSORY INTEREST    

 

Forms & Addenda: The following forms require the Applicant to affirm possessory interest. 

• Form 600 GW (Groundwater Application for Beneficial Water Use Permit): 

• Form 600 SW (Surface Water Application for Beneficial Water Use Permit): 

 

Process:  
The Applicant’s signature on form 600 attests to possessory interest. Make it very clear that the Applicant may be 
asked to provide proof of possessory interest, or written consent of the person/persons owning the property where the 
water will be put to beneficial use. If there is any doubt as to the authority of a person to sign the application, require 
the Applicant to provide additional information, (power of attorney, and corporate records). Although it may not be 
professional, it is not illegal to cross out a signature on a form and then have the proper party sign. 
 
 
If any element of the proposed water right involves federal land, the Applicant must provide proof of special use 
authorization. The most common type of special use authorization whereby a private individual holds a water right 
located on federal land involves grazing leases. 
 

 

Specific Concepts and Q&A: 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
http://www.mtrules.org/gateway/ruleno.asp?RN=36.12.101
http://www.mtrules.org/gateway/ruleno.asp?RN=36.12.1802
http://www.mtrules.org/gateway/ruleno.asp?RN=36.12.1802
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Can a conservation district be listed as the Applicant for irrigation? The district itself is not irrigating, so 

maybe a better purpose would be water marketing? Eventually they want to turn this over to the water 

users, but for now the conservation district is the Applicant. If we did look at it as water marketing, they 

would have to comply with 85-2-310(9)(c)(v), and I assume they would need to provide me a copy of the 

water user contracts…. 

If the CD has a water reservation, they cannot apply for a permit prior to using that reservation in full.  

The CD can apply for either irrigation or marketing. If applying for marketing, they will need contracts to prove they 
have people ready and waiting for the water. This may allow for a longer completion deadline. If they apply for 
irrigation, the “municipal supply” possessory interest language should be used in the decision document.  

36.12.1802  

(1) An Applicant or a representative shall sign the application affidavit to affirm the following:  

(a) the statements on the application and all information submitted with the application are true and correct; and  
(b) except in cases of an instream flow application, or where the application is for sale, rental, distribution, or is a 

municipal use, or in any other context in which water is being supplied to another and it is clear that the ultimate 

user will not accept the supply without consenting to the use of water on the user's place of use, the Applicant has 

possessory interest in the property where the water is to be put to beneficial use or has the written consent of the 

person having the possessory interest. 

 

Water and Sewer Districts—which comes first: permit or boundary expansion? 

Water and Sewer Districts are unique and are not considered municipalities. They are governed under MCA Title 7; 

Chapter 13, and each district has a unique set of articles of incorporation which further dictate how the body must 

operate. That said in order to address the possessory interest criterion in a permit application, water and sewer 

districts need at a minimum written permission from the landowners within the proposed place of use. Upon 

perfection of the permit it must be shown that the water and sewer district is utilizing the water in the proposed place 

of use. This could be accomplished by showing an expanded boundary, providing proof of hookups, or providing 

contracts with users within the place of use. 

Special Permit Considerations 

Temporary Permits 
A temporary permit may be granted for appropriations intending to last a short period of time. Road construction, 

seismic exploration, and hydrostatic testing are some examples of temporary uses. Application for a temporary permit 

is made on Form 600 and any applicable required addenda. The permit must be issued for a specific period of time with 

an automatic expiration date. The expiration date will be the last day of intended use. A temporary permit expires on 

its own and cannot be extended. If a project is not completed by the expiration date of the permit, a new application 

must be filed, and a new permit must be obtained for the appropriation of water to legally continue. Temporary 

permits are subject to the same criteria and basin closure requirements as provisional permits. Temporary permits are 
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still required to be assigned a project completion notice date. This date may or may not match the expiration date, 

depending on the Applicant’s plan for development of the water use. 

Processing a temporary permit is the same as processing a provisional permit with the following exceptions: 

• Temporary permit is selected as the water right type on the water right screen in the database. 

• Prior to public notice add an II Remark stating, “This application is for a Temporary Permit to expire in ____ 
years”. (Enter the number of years) (Inclusion of this remark is for public notice purposes.) 

• When issuing a temporary permit, remove the II Remark added for public notice and add the TP Remark (This 
Temporary Right Expires on _______. Enter expiration date.) Make sure to enter a Project Completion Due 
event. 

• Set the expiration date to the last day of the period of use for the number of full years requested. If the 
Applicant requested 4 years, the period of use is May 1 – September 30, and the permit is issued in March of 
2015, the expiration date would be September 30, 2018. If the permit is issued July of 2015 the expiration date 
would be September 30, 2019. 

• Add the Temporary Permit/Change Expiration event. 
 
When the permit expires: 

• Change the version status and the water right status to Expired. 

• Add the Terminated/ Denied/Revoked event and include “Temporary Permit Expired” in the comment field. 

• Send the file to the Central Office. 

Interim Permits 
Interim permits are essentially permits that can be granted for a specific timeframe prior to a formal authorization of 

the permit being granted. If there is not any substantial information to show the permit criteria cannot be met, then 

we can issue an interim permit. The interim permit allows the Applicant to begin appropriating water for the beneficial 

use. 

 

Read ARM 36.12.104 very carefully before considering moving forward with an interim permit as it very specifically 

defines the limits and expectations involved in issuing an interim permit.  

 

ARM 36.12.104 implements MCA 85-2-113 and 85-2-311 to 314 and specifically grants the Department authority to 

adopt rules and govern the issuance and terms of interim permits. The MCA does not give the Department the 

authority to issue interim changes.  The Department cannot issue interim changes under any circumstance. 

 

 

An example Interim Permit along with the Interim Permit template can be found on ROCO in the Rules\Interim Permits 

folder. 

 

An interim permit can be granted once the Department has made a decision to grant a permit application and the 

decision has gone on to be publicly noticed. This is because it is at this point; we know there should not be any 

substantial information known to the Department that the criteria cannot be met. Be very careful when issuing an 

interim permit. Make sure there is a definite end date. A good end date to select is the date the   PD to grant or deny 

must be issued. The processing of the application must continue even if an interim permit is issued. It is also advisable 

to make it clear that those appropriations under the interim permit must cease if a valid objection is received.   
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The environmental assessment does not need to be completed prior to issuing the interim permit.  

 
 Interim Permit Issuance  

1. Assign an expiration date  

2. Prepare conditions or terms for the interim permit 

3. Draft the interim permit  

4. The database should reflect the application as a pending file  

 

Note: There is no such thing as an interim change 

 

Adding Just a Flow rate or Just a Volume 
During a Managers Meeting which took place on 02-26-2013 the following was decided regarding this matter.  

If you already have an application in prior to 02-26-2013 you can follow through with processing that application for 

just a flow rate or just a volume, even if that application adds a new POD to the existing system as part of the 

application.  

For applications received after 02-26-2013 that aim to add just a flow rate or just a volume to a system AND the 

application also adds a new POD we need to make sure that the water right involved in the application contains both a 

flow rate and a volume. More simply put you cannot process an application which adds a new POD for just a flow rate 

or just a volume, it must contain both.  

First off it is vital to differentiate two different situations that relate to this issue.  

1. The situation where an Applicant wants to add just flow or volume to a system through an existing point of 

diversion.  

2. The situation where an Applicant wants to add just flow or volume to a system by adding a new point of diversion.  

With regard to situation 1 above nothing is changing in our processing after 02-26-2013. As per ARM 36.12.1701(5)(j) an 

application that is only to increase the flow rate or volume must reflect a value of zero in the nonapplicable field. For 

example, if an Applicant is applying to only increase the flow rate the volume field should reflect zero. Again, 

remember this is only for adding to an existing POD. This does not work if a new POD is being added per the 

application.  

With regard to situation 2 above as discussed for applications received after 02-26-2013 if a new POD is being added 

per the application it must have both a flow rate and a volume.  

Keep in mind when you are processing these that the analysis will only be in the context of the newly acquired water. 

Be sure to include remarks in the database that describe the nature of the association or supplemental nature of the 

new right to the existing right so that the relationship is clear to anyone looking at the water right abstracts. 
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Permits for Out-of-State Use 
For any permit which proposes to use water out-of-state, the appropriator must prove by clear and convincing 
evidence the applicable criteria from subsection (2) or (4) of 85-2-402, MCA are met. In addition to these criteria being 
proven by clear and convincing evidence, the appropriator must also prove by clear and convincing evidence the out of 
state criteria found under subsection (6) of 85-2-402, MCA. 
 

Reservoir Evaporation 
For any permits which include a new reservoir which will store water year-round, the Applicant will need to include the 

net evaporation from the pond as part of the requested volume on the permit (36.12.113). For seasonal reservoirs, the 

Applicant may need to include the net evaporation as part of the requested volume on the permit; this will depend on 

how they intend to operate the system. If they do not include net evaporation in the request, they will need to explain 

why as part of their beneficial use explanation. For applications which include a reservoir, how you assign the net 

evaporation to a beneficial use will depend on the application details. 

1. For permits which have only one beneficial use identified, the net evaporation from the pond will be included 

as part of the beneficial use volume. 

 

2. For permits which have multiple beneficial uses identified, the following guidance is given for assigning the net 

evaporation to the beneficial uses: 

a. If there is an in-reservoir use, such as fishery use, that beneficial use should include the net evaporation 

as part of the beneficial use.  Other uses (stock, irrigation) for these permits will not include net 

evaporation as part of the volume assigned to the beneficial use. 

b. If there is not some sort of in-reservoir use, net evaporation will not be assigned as part of the volume 

for the individual beneficial uses. It will be assigned to the total permit volume only. In these situations, 

you may want to use an II remark to identify this on the face of the permit. 

Procedural Considerations 

Amendments  
(ARM 36.12.1401) Anytime an Applicant changes their original application; it is an amendment. If there is a need to 

amend the application, have the Applicant use the Amendment to Application form which is located in the ROCO 

folder.  

If the Applicant is simply supplying additional clarifying information within the scope of the application, then a formal 

amendment to the application is not necessary. That is not to say that the Department would not need to pursue a 

Waiver of Timelines with the Applicant should the situation warrant such an action. 

Amendments include anything that is:  

 More than a mere refinement 

 Increases requested flow rate or volume 

 Requires the Department to either redo or complete a different analysis 

http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.1401
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 Applicant does not dispute calculations in Tech report that are less than the proposed* 

 Example:   

Original application for a fish pond is 20 AF, Applicant requests a change to 50 AF—this is an amendment. 

Siebel Supreme Court Opinion stated that “significant modification” to an application becomes a new application. 

Amendments may reset our timelines for review. If an Applicant submits a major amendment, timelines will be reset. 

This includes the ability to send out a new deficiency letter. Typically, when determining whether an amendment is a 

major or minor amendment, the office processing the application should review the elements being amended to 

determine the significance of the amendment. An example of a minor amendment would be where the Applicant 

reduces their flow rate or proposed place of use. An example of what could constitute a major amendment would be 

an expansion of the place of use or increase in flow rate which could significantly impact the Department’s analysis of 

the proposed water use.  

At some point, if the changes proposed in the amendment to the application are a significant deviation from what was 

originally proposed, the Applicant may want to start over with a completely new application. Talk with your regional 

manager and the Central Office if you have questions about whether or not a major amendment constitutes the need 

for a new application. In this situation, the Department may transfer the initial application fee to the new application. 

*It has been decided that if in the Department’s technical report, the Department’s calculations are based on less than 

what was proposed (acres, flow rate, or volume etc.) and the Applicant does not dispute the calculations, it is 

considered an amendment to the application. The application will be considered a “grant” not a “grant in modified 

form.” The Applicant needs to be made aware that this is case so be sure to include the applicable language in your C/C 

letter. 

Conditions 
• If a formatted remark (condition) exists in the database, it must be used. Always check to see if a formatted 

remark exists before you go about adding it as an II remark (freeform). This is important because statistics and 
queries are often run based on remarks and if everything is entered as an II remark functionality is lost.  

• Only add conditions when they are necessary to meet the criteria 

• Conditions can be anything you believe is needed to meet the criteria 

• Use an II Remark if no formatted remark exists and no specific placement of the remark on the water right 
abstract is needed 

• The Applicant does not need to sign off on the conditions to do a   PD to grant 
o The Department may include conditions in the written preliminary determination to satisfy applicable 

criteria for issuance of a permit or change in appropriation right, see 85-2-307, MCA. 
o If a condition is warranted, a condition notification letter should be sent to the Applicant which will 

notify them of the condition(s) which will be included on the   PD. This letter will give them the 
opportunity to provide a recommendation on the condition language, but they do not have to sign off 
on the condition. The intention of this letter is to provide the Applicant notification of any condition(s) 
and allow them an opportunity to collaborate on the condition(s) to best suit their diversion and use of 
the water. Ultimately, it is up to the Department to determine final language of a condition. 

▪ A condition notification letter does not need to be sent if the Applicant volunteers in their 
application materials to follow a condition that the Department would likely impose. An 
example of this is the measurement condition. If an Applicant states they will measure their 
water use, they do not need to be sent a condition notification letter.  

• Conditions on a Draft   PD to Deny 



60 | P a g e  

 

o Include any conditions that would be required in order for the criteria to be met within the specific 
criteria section of the   PD that the condition applies to. This tells the Applicant that if the application 
were to be granted, it would be subject to the conditions identified. 

o If you go to a Final   PD to Deny, remove the conditions since the usage will not be implemented as 
requested. 

o If the draft   PD to Deny is changed to a   PD to grant, the conditions must remain. 
 

Environmental Assessments 
The Montana Environmental Policy Act (MEPA) requires state agencies to consider the physical, biological, social, and 

economic implications of their actions. Decision-making on permit & change applications requires MEPA compliance. 

 

The Department shall conduct an environmental assessment on all permit and change applications. This assessment 

must be in the approved format. During the assessment, the Department shall determine if an environmental impact 

statement (EIS) is necessary. The Department may adopt another agency's EIS findings. 

 

Because the MEPA process requires full public disclosure of any environmental impacts, all environmental assessments 

must be posted on the internet. 

 

Full EA instructions and templates are contained on the ROCO drive. 

Variances 
The only two variances that the Department can and does deal with are explicitly identified in rule. The Department 

cannot grant variances other than the two variances set forth in rule which are: 

36.12.1702 PERMIT APPLICATION CRITERIA - PHYSICAL SURFACE WATER AVAILABILITY 

(4)(d) A request for a variance from measurement requirements established under 36.12.1702(3) may be submitted. 

The request must be submitted in writing to the appropriate regional office. 

 

36.12.1703 PERMIT APPLICATION CRITERIA - PHYSICAL GROUND WATER AVAILABILITY 

(4) The requirements of ARM 36.12.121 must be followed, unless a variance has been granted by the Department. 

Application Termination 

Withdrawn by Applicant 

When an application is withdrawn by the Applicant during processing, a copy of the signed letter withdrawing the 

application must be placed in the file.  

 

Annotate the withdrawal, include a copy of the withdrawal letter in the file, and send the file to the Central Office to 

complete processing.  

Deficiencies not Met 

As described in ARM 36.12.1501, if the application is not considered correct and complete within 120 days after the 

deficiency letter is sent, terminate the application with a standard termination letter that points out exactly what 

http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.1702
http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.1703
http://www.mtrules.org/gateway/ruleno.asp?RN=36.12.121
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Administrative Rules the application did not meet. The termination letter can only list the deficiencies not addressed 

from the deficiency letter. A standard termination letter is available on the ROCO Folder. 

 

Send the termination letter to the Applicant, annotate the termination, include a copy of the termination letter in the 

file, and send the file to the Central Office to complete the termination processing.  

Data Entry 

1. Under the Events Tab add a TERMINATED / DENIED / REVOKED event with the date of the 
termination document, either a letter of withdraw or a termination letter. 

Relevant Statutes and Rules 

36.12.1501 PERMIT AND CHANGE APPLICATION DEFICIENCY LETTER AND TERMINATION 

 

PD Writing Tips & Guidance 
DO: 

• Write with conviction—the findings are yours, embrace them! 

• Include all information on which the decision is based 

• Be sure to address all elements of the application materials, especially in cases where the Department’s 
findings differ from what the Applicant asserts. 

• Explain each topic so someone with no prior knowledge of the subject can understand the decision 

• Understand that the decision document may be used by the Hearings Unit or even District or Supreme Courts 

• Include tables as well as the written description 

• If applicable, state that a hydrologist reviewed the application and finds the information/methods credible, but 
then make a finding by the Department. “The Department finds…” 

• Reference conditions in the proposal and criteria sections as well as the end of the document 

• Review the Writing Tips & Standards document 
 

DO NOT: 

• Include unnecessary information 

• Say “the Applicant believes/stated/etc.” without following up with a Department finding. Don’t use “I find.” 

• Include the proposed appropriation when discussing legal demands 

• Use ambiguous/subjective terms (lots, should, typically, only) 

• Include percentage statements such as: 
o The Applicant will utilize up to 25% of the flow of the stream 
o The Applicant historically diverted one half the water flowing in the stream 

Writing Tips for PDs: 
1. Use the correct template. The current templates will always be kept in the ROCO folder. 
 
2. Don’t remove Conclusions of Law from the Template unless it has been vetted by legal. The Conclusions of Law 
highlighted in grey in the Template can be added as necessary depending on the specifics of the decision. 

http://www.mtrules.org/gateway/RuleNo.asp?RN=36.12.1501
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3. Write the PD as though a reader has no knowledge of the application nor the facts included in the application. In 
the decision document, the reader should not have to review any part of the file to understand the facts in the file. 
Don’t include statements that say X is included in the application or indicate where something is located in the file; the 
reader should be able to discern why the writer, based on the facts, made the decision. 
 
4. Application details need to provide the specifics of an application. What is the source, POD, POU, flow rate, 
volume, etc. A thorough understanding of both historical use and what is being requested is especially important for 
changes. A comprehensive knowledge of the application needs to be developed for the reader to understand what the 
application is for; otherwise, the reader is more likely to make comments that don’t make sense. The application 
details can follow the same order as the public notice, but just make it in paragraph format, rather than sections. 
 
5. Be consistent. If flow rate is talked about in GPM terms, then continue to use GPM. Don’t use CFS in some parts. 
The rule of thumb applied by the Department is use GPM for flow rates under 1 CFS (448.8 GPM) and CFS for anything 
equal to or greater than 1 CFS. 
 
6. When referencing source, flow rate, volume, period of use, period of diversion, etc. state the source name, the 
actual flow rate & volume applied for, the actual period of use. This way the reader doesn’t have to go back to the 
application details section of the PD to find the information. 
 
7. Only existing legal demands on the source should be included in the legal demands table. The Applicant’s 
application is not a legal demand.  
 
8. If the application is bringing an illegal appropriation of water into compliance, those details are not pertinent 
and often confuse the reader. The PD should focus on the present application as it relates to a new use under the 
water use act. 
 
9. Provide facts of the applications, not assertions. 
 Fact:  a piece of information about circumstances that exist or events that have occurred; a statement or assertion of 

verified information about something that is the case or has happened; an event known to have happened or something 

known to have existed; a concept whose truth can be proved; scientific hypotheses are not facts. 

10. Make the findings of the Department rather than saying “Applicant says” or “Applicant contends”. Identify what 
information is factual. Don’t use such terms as maybe, will likely, unlikely, typically, etc. 
 
11. The information contained in the Technical Report that the Department will use in the criteria assessment 
should be copied into your PD as findings of fact. All you should have to do is copy the elements contained in 
Technical Report into the relevant criterion related sections of the PD and add a sentence or two which explains what 
the DNRC is finding and if the information proves by a preponderance of the evidence that the specific criterion is 
being met. Enough information must be included for the PD to stand alone, however for complicated calculations, the 
PD does not have to go into the same detail as the Technical Report on how the Department got to the findings. If 
you choose not to include in the PD all of the steps taken in the Technical Report, you must reference that the 
Technical Report has the full detail on how the determination was made. 
 
12. Make findings of the Department. Rather than saying “I concur with the Department hydrologist”; state the 
hydrologist’s technical findings. You don’t want to imply that you have the same level of knowledge unless you do. 
Remember the Department as a whole makes the ultimate finding.  
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13. Do not make findings that drawdown of X, as our hydrologists state, “typically” do not cause adverse effects. 
Make a finding based on this case. 
 
14. Make an absolute finding that the criteria have or have not been met. Do not say there “should” not be or it is 
“unlikely” that an adverse effect will occur. 
 
15. Reference condition requirements in a finding. For example, why a condition of X is needed in order for the 
criteria to be met. Then add conditions to the end of the document. Don’t say the Applicant says they will be sure to 
do A or B to prevent adverse effect. 
 
16. For permits that require a change for mitigation, a mitigation plan must be included in the permit application and 
must state the mitigation details and explain why the mitigation plan is adequate to offset adverse effects. There 
cannot be a complete evaluation in the adverse effect section if there has not been a discussion of the adequacy of 
their plan as it relates to exercise of the permit. Also remember that in the permit application, in the mitigation plan, 
the amount, timing and location of mitigation water has to be analyzed. Under the Adverse Effect section, include the 
following sub-sections for permit applications that include a mitigation plan:  Mitigation Strategy; Mitigation Amount; 
Mitigation Duration; and Mitigation Location. 
 
17. Be sure the information under each section is applicable. For example, often times the details of the diversion 
works are identified under both physical availability and adequate construction. They need to be under adequate 
construction. There shouldn’t be a need to duplicate the information. 
 
18. Don’t put the Project Completion Notice deadline in a PD. The Applicant cannot request a hearing on the 
deadline date. 

 

19. When the Department finds something different from what the Applicant asserts in their application, be sure to 
provide a thorough explanation in the PD for why the Applicant’s assertion was deemed invalid and not used by the 
Department in the criteria analysis. Since it is the Applicant’s burden to prove the permit criteria, we must address 
validity of any criteria-based argument made by the Applicant.  
 

Tips for Writing Findings of Fact: 
o Not all of the information provided by an Applicant needs to be in the decision document, only the facts on 

which you based your decision. If information was provided by the applicant and not used in the decision 
making process, an explanation of why the Department did not use that information is necessary. 
 

o HB 831 - Applicant must provide a net depletion amount. However, mitigation must be for the amount of 
“adverse effect”. Refer to the mitigation for adverse effect rather than net depletion.  

 
o The average rate of depletion is 0.013 percent of the lowest mean monthly flow in the Bitterroot River.  Don’t 

include percentage of flow or volume statements. They may be factual; however, they are not facts used to 
make a decision. We don’t want any misconception by the public that percent of flow or de minimis amount is 
a part of water law. 

 
o If you agree with what is being said, state it as a fact. Make the statement a finding. 

 

EXAMPLES OF HOW YOU SHOULD CRAFT FINDINGS OF FACT: 



64 | P a g e  

 

Not a Finding of Fact Finding of Fact 

The Applicant contributes this fluctuation was due 

to a change in the barometric pressure.  

This fluctuation was due to a change in 

the barometric pressure. 

According to the Applicant this pattern of minimal 

drawdown and no increase in drawdown as the test 

progresses is typical for an aquifer test performed 

in a highly productive aquifer where the pumping 

rate is relatively low. 

This pattern of minimal drawdown and 

no increase in drawdown as the test 

progresses is predictable for an aquifer 

test performed in a highly productive 

aquifer where the pumping rate is 

relatively low. 

I concur with the Hydrogeologist determination. 

 

Based on the information provided by the 

Department hydrogeologist, the 

Department finds the Applicant has 

addressed the requirements of the 

Hydrogeologic Assessment as required by 

§ 85-2-360 and -361, MCA. 

Drawdown interferences less than X will not 

typically prevent an existing groundwater user 

from reasonably exercising their water right. 

Drawdown interferences less than X will 

not prevent an existing groundwater user 

from reasonably exercising their water 

right. 

The Applicant presented sufficient documentation 

to justify water is physically available using a 

hydrologic model using precipitation events for 

small basins. 

A hydrologic model using precipitation 

events for small basins showed the 

annual predicted runoff will provide X AF. 

The existing annual volumetric demand was then 
compared with the natural flow through the aquifer 
across the zone of influence to determine if water is 
legally available. 

The natural flow through the aquifer 

across the zone of influence is 8139.5 AF 

minus the existing annual volumetric 

demand of 2733 AF equals 5406.5 AF of 

water remaining in the aquifer. 

The Applicant concluded that there is legally 
available water for this proposed application 
because there are no legal demands within the 
Applicant’s delineated zone for the groundwater 
considered physically available. 

Water is legally available for this 

proposed application because there are 

no legal demands within the Applicant’s 

delineated zone for the groundwater 

considered physically available. 

The Applicant states that the nearest senior water 
user along the orientation of the fracture system is 
over three quarters of a mile from the zone of 
influence. 

The nearest senior water user along the 

orientation of the fracture system is over 

3960 feet from the zone of influence. 



65 | P a g e  

 

The system can be turned off at isolation valves 
where groundwater comes into each building, 
allowing for the diversion to be shut off in the event 
of water shortage. 

The Applicant’s plan to prevent adverse 

effect is to turn off the system at the 

isolation valves where groundwater 

comes into each building allowing for the 

diversion to be shut off in the event of 

water shortage. 

The information shows that water is available 
throughout the period of diversion. 

X shows that water is available 

throughout the period of diversion. (X is 

the information.)  

The Applicant states that 10,952 AF of water 
annually passes through the ZOI, and as a result it 
appears that approximately 13,048 AF/yr is over 
appropriated for this source. 

Although 10,952 AF of water annually 

passes through the ZOI, and as a result it 

appears that approximately 13,048 AF/yr 

is over appropriated for this source (legal 

demand of 24,000 AF/yr minus 10,952 

AF/yr of water physically available). 

However, water is legally available in this 

case since the proposed use is 

nonconsumptive. 

 

Writing Standardization Table: 
Statute Cite ▪ § 85-2-311, MCA (YEAR-for 1st citation only) 

▪ For first citation, include the year of which codes 
are being used. 

▪ Multiple Sections - §§ 85-2-360 to -363, MCA 

Rule Cite ARM 36.12.1701 

Statute and Rule Cite § 2-4-611, MCA, and ARM 36.12.211 

Findings ▪ Use “the Department finds”, however, if the 
finding is constructed as a statement, then 
neither phrase has to be used. Example: The 
Applicant contributes this fluctuation to a change 
in the barometric pressure. You can use, the 
Department finds this fluctuation was due to … or 
preferably just say, This fluctuation was due to ... 

Abbreviate ▪ AF 
▪ CFS 
▪ GPM 

Always put a comma after a year The hearing will be held on May 4, 2005, at … 

One Word ▪ Groundwater 
▪ Instream 
▪ Prestream 
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▪ Unperfected 

Capitalize ▪ Department 
▪ Applicant 
▪ Objector 

Don’t Use 

If you write the phrase, the Applicant 

…, then there must be a finding stating 

what you find about the information. (I 

find …) It’s easier to state the factual 

information. 

▪ Only 
▪ Just 
▪ Should not 
▪ It is unlikely 
▪ Conservatively 
▪ The Applicant says 
▪ The Applicant determined 
▪ The Applicant found 
▪ The Applicant contends 
▪ Percent of flow or volume 

Use ▪ Use aquifer flux. Don’t use volumetric flux; water 
flux, or ground water flux 

▪ Department hydrogeologists 
▪ Mitigate, not augment 

Hyphens & Apostrophes ▪ No apostrophe in years (1970s) 
▪ Use hyphen in modifiers (24-hour pump test) 
▪ No hyphen - Nonconsumptive 

Limit the use of prepositions ▪ of 
▪ to 
▪ in 
▪ for 
▪ with 
▪ on 

Adverse effect - noun The appropriation causes adverse effect. 

Adverse effect - adverb The water rights will be adversely affected. 

Domestic Use Refer to “Domestic” if the water right is for a house.  If 

there was a lawn and garden component included 

under the domestic use, break this out into the “lawn 

and garden” purpose. 

In some situations in the past, a water right was 

issued for domestic use which included a lawn and 

garden component. If this occurred on a water right 

being changed, break out the individual purposes so 

that it is clear what the water right is for moving 

forward. Use the Department standard of 1 

AF/household for the Domestic use and then 

calculate the lawn and garden component by 

applying the 2.5 AF/acre standard to the remaining 

volume. 
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Public Notice 
This section covers the part of the Public Notice process that is done within the Regional Office while processing an 

application. All elements of the water right should be entered into the database exactly how we are proposing to grant 

it. Any conditions should also be entered into the database prior to sending to public notice (required by 85-2-

307(2)(b)). General clarification remarks (associated remarks, II remarks) do not need to be included for public notice, 

although they can be included if you think they add clarity to the reader for the public notice. Supplemental remarks 

should be included for the public notice as they do add clarity to the reader. The only events left to enter into the 

database once the application has been sent to public notice should be an “Issued” event and a “Project Completion 

Notice Due” event. 

 

Public Notice Map 

A public notice map must be created that shows the POD(s) for the application being noticed as well as all of the water 

rights that will be included in the notice list. The Notice Map should be at a scale that allows the entire project and the 

notice area to be viewed with adequate detail.  

 

The Notice Map should follow the same general map guidelines described in ARM 36.12.111(1) including a north arrow, 

scale bar, section lines and numbers, etc. 

 

The creation of the Public Notice Map and the Public Notice List are part of the same task and should be approached 

together with the notice area and the notice list in mind. 

Preparing a Public Notice List 

The notice list is a set of water right owners that may have interest in the application being noticed. Water right 

owners on this list will be sent individual public notice abstracts for the application being noticed. There is no set 

standard for how far away or how many water rights should be included with a notice list. However, there are several 

considerations that should be included in deciding on a list: 

 

• It’s best to over notice than under notice an application. 

• Be aware of contentious situations on the source or in the area and include those likely to be concerned. 

• The public notice should include appropriators who, according to the records of the department, may be 

affected by the proposed appropriation. 

The extent of a public notice list depends on the region, population density, demand for water in that area and other 

local issues. The notice lists should always be discussed with the Regional Manager because of their knowledge of local 

water issues. The Department may also send a copy of the notice to other interested persons. For example, 

government agencies; private companies and consultants; persons with water reservations; Indian tribes with 

compacts; or persons who could be affected by an alteration in water quality may receive copies of the public notice. 
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Note: Keep in mind that many water rights can be owned by one person or entity. Don’t assume because a list has 

dozens of water rights that it will represent more than a couple owners.  

Once the public notice list is generated, create a public notice mailing list in the database by going to the “create and 

maintain” tab and selecting “mailing job” from the drop-down menu. The Mailing Job Number will be used to print 

labels for the public notice mailing. 

Check the Public Notice Form 

Review a copy of the Public Notice available from the database. The Public Notice abstract appears exactly how it will 

appear in the Newspaper and on the individual notices sent to people on the public notice list. 

 

Have another Specialist or a Regional Manger review the Public Notice Form to ensure the following: 

1. All the required information is included and correct 

2. The notice is understandable 

3. The notice describes the proposed application clearly 

4. There are no spelling errors 

5. The notice is concise with as few words as possible 

Sending Public Notice to CO 

After all the following is completed the public notice project can be sent to the Central Office to finish the process: 

1. The notice area map is completed 

2. The list of water rights to be notified is finalized 

3. The elements of the proposed permit authorization are all entered into the database 

4. Any proposed conditions are entered into the database 

5. The water rights to be notified are entered into the database 
 

Once all these steps are completed, email the Application Number and the PD to the Central Office public notice 

coordinator. 

 

The Central Office public notice coordinator will prepare the public notice, arrange a notice date with the paper(s) and 

mail the public notice out to everyone included on the public notice list. 

 

Public Notice Errors 

If a there is an error found in the public notice after it’s published; a new public notice is required. For example, a 

period of use less than intended, a purpose described that doesn’t fully explain the complete use, or a significant land 

description error. Refining a POD or POU after public notice is acceptable and does not require a new notice as long 

as the refined legal land description falls within the description on the public notice. 
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Errors by the Department 

The Department will pay to re-publish a notice if the error was caused by the Department. Therefore, a meticulous 

review of the notice and application is necessary before publication. 

 

Errors that do not Require a New Public Notice 

Minor errors that do not affect the substance of the notice do not need to be fixed and re-published. Errors such as a 

misspelled water right number, basin or Applicant’s name. 

Data Entry 

• Under the Events Tab add a PUBLIC NOTICE-SENT TO CO event and the date sent. 
 

Finalizing the Permit Application File 
After an application has gone through Public Notice, the Permit needs to be issued. The following are the general 

procedures for issuance.  

• About 1 week after the Objection deadline has passed with no valid objections, the Central Office will send the PN 
packet back to the RO.  

• Check the database to be sure the coding corresponds with the decision document, including any conditions or 
measurement requirements. 

• Prepare the Final Order adopting the Preliminary Determination. The template is on the ROCO drive in the   PD 
template folder. Make a copy of the signed Final Order for the file. 

• In the Events Tab, make sure all applicable events have been entered. Also, enter the Issued event and the Project 
Completion Notice Due date. 

• Print on legal size paper an ivory one for Applicant and a copy for the file (and copies for any consultants). 

• Send copy of Adoption and ivory Permit/Authorization to the Applicant. 

• Organize file for scanning.  
 

Permit Authorization Document 
The printed provisional permit on watermarked paper is the final document prepared for the application. It reflects 

how the permitted water right is to be used and includes the following information: 

 

• The assigned water right number and basin code 

• A Completion Deadline and a date the project completion notice is due generated from Project Completion 

Notice Due event 

• Standard remarks and conditions placed by the Preliminary Determination or the Final Order 

• Two signature blocks 

• Date Issued line from the Issued event 

Print one copy of the Permit Authorization, sign it, and make a copy. Hole punch the copy, place it in the application 

folder in the appropriate place with a Permit/Authorization flag. Send the other copy to the Applicant with a cover 
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letter which includes a statement about when the project completion notice is due. A cover letter template can be 

found on ROCO. Any consultants should also receive a copy of the permit authorization. 

Data Entry 

1. Under the Events Tab add a Project Completion Notice Due event with the date the project 
completion notice is due. 

2. Under the Events Tab add an ISSUED event with the date the provisional permit is printed. 

File Organization and Documentation 
Please keep in mind that you can look at and organize files (applications and materials) in whatever manner you like 

while you are working on them. The following file organization procedures must be completed prior to a file being 

moved on to hearings or to be scanned.  

• All files should be organized in the same manner to aid in consistency. When the public or Department staff is 

looking at the scanned documents it really helps to have things organized in a consistent manner such that 

content is located where you would expect it to be located and in a consistent order. Organization should not 

be changing from one scanned document to the next. 

• A final version of Form 633 (and only the final version of Form 633) should be on a CD and attached to the 
application within the file  

• (If the 633 is submitted by email, a final version should be copied onto a CD and attached to the file) 

• All other application material submitted electronically, or processing information used by the Department in 
electronic format, should be printed out and put into the file 

• Write on the front of the file – Records: Form 633 information disc needs to be converted  

• The attached instruction flag (Form633_instructions_flag) should be attached to the front of the file  

• Upon issuance, denial, termination, etc.… or request, the file must be routed to the Records Unit for scanning 
 

Form 633 instructions 
The Form 633 instructions and flag can be found in the following location: G:\WATER_RT\ROCO FOLDER\FILE ORG & 

FLAGS\FLAGS 

 

Files as Legal Documentation 
Water rights files are legal documents. Maintaining water right files in good order includes documenting every 

substantive communication or reason for a change in the file. A good rule of thumb is to imagine that you are on the 

witness stand in five years regarding this water right file – what information would you need to defend all the actions 

taken with regards to the water right file?  If you have a stellar memory, imagine your successor on the witness stand 

having to defend every action the Department took with regards to the file. Imagine a coworker will have to review this 

file in the future due to a filed change application – you want your coworker to know exactly what went on with the 

water right file (and to be thinking complimentary thoughts of you while reviewing your work!). Erring on the side of 

caution and documenting when in doubt is good practice. 

Some ways to document different file actions are explained. For form/document changes, make a copy of the form, 

clearly stamping “WORK COPY” on the form. On this clearly noted copy, make any changes and document why you 

are making those changes. Always initial and date the noted changes on this work copy as others may work on this file 

after you. An example might be a purpose clarification you received on a phone call; note the date, time, name of 

person, along with the purpose clarification information. If you are adding paper to the file, make sure to document 

file://///DNRHLN2371/WRDDATA/WATER_RT/ROCO%20FOLDER/FILE%20ORG%20&%20FLAGS/FLAGS/Form633_instructions_flag.pdf
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that DNRC added that information to the file. If something comes in later from an Applicant, make sure a date 

received stamp is on the submission, indicating that the document was received after the original form. 

If you are having a meeting or an extended conversation with a party to the water right change application, consider 

using a memo format to document what was said during the meeting. You might consider multiple forms of 

documentation, if, for example, the meeting resulted in form changes. One could have a memo documenting all the 

content in the meeting along with a work copy of a form noting a clarification or change resulting from that meeting. 

Any substantive email or letter correspondence needs to be copied to the file. One can easily forget to include emails 

in water rights files, so attempt to include them right away upon receipt or after a thread exchange is completed. 

DNRC also has some templates for documenting multiple phone contacts (created for the complaint process) that one 

could use if applicable in other water right situations. 

In larger water right files, one can consider creating a custom file flag for unique situations. If you have a special 

circumstance where file organization might benefit from a customized section, consider creating a custom flag to 

represent material that doesn’t fit the typical flagged sections. 

Methods exist to correct errors in DNRC documents in the file. If a technical report has been finalized and then later 

calculations are changed, this should be documented in some manner. A regional manager might have a preference, 

but some ways include a dated work copy, a written memo, an explanation in the decision document, or an 

explanation or correction in a final order (the nature of the change will help dictate the level of documentation). 

 

File Organization 
The following file organizational charts show how to organize a file for records scanning. There are two organizational 

structures depending on if the folder is a single folder or multi-tab folder. 
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Flags 
File flags are used to divide application and file content as shown in the organizational structures above. You can find 

the flags that are available to be used on the ROCO drive. You will find that the flags in that folder are in .PDF format 

and cannot be edited. If you would like to alter a flag or create a new flag, please contact CO staff so the master flag 

file://///DNRHLN2371/WRDDATA/WATER_RT/ROCO%20FOLDER/FILE%20ORG%20&%20FLAGS/FLAGS
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can be updated, and statewide staff made aware of the change. Existing file organization structure must also be 

considered.  

  

 

PD Naming Standards & Posting Information 

When you post a PD on ROCO, please name it using the following standard:  

 

Form Number_GW/SW_Grant/Deny/Modify_Basin & Number_Last Name (of Applicant) 

 

Example: 606-IR_SW_Grant_38H 30105555_Jackson 

 

Upon ADOPTION, the PD should be posted in ROCO\DECISION DOCUMENTS\PRELIMINARY 

DETERMINATIONS\Finalized PDs By Ros\Your Office. Each office is responsible for posting PDs on ROCO. If the 

application is finalized by the Hearings Unit / CO, CO staff will post the PD, if applicable. CO will update the PD finder 

occasionally. All PDs that are in the proper spot on ROCO will be loaded into PD Finder and then moved to 

ROCO\DECISION DOCUMENTS\PD Finder\PDFs. 

Purpose Specific Considerations 

Domestic 
ARM 36.12.115(2) identifies the standard for domestic use at 1 AF per household. This value is used as a maximum 
value in issuing a Certificate of Water Right and can be used to calculate the volume of a Provisional Permit. More 
precise, (and typically lower), values for domestic use can be found in Montana DEQ Circular #3, (Standards for Small 
Water Systems) and the Planning Guide for Water Use, (New Appropriations form 615). The Department should 
default to the DNRC standard. If the Applicant wishes to use a value differing from the DNRC standard, they must 
provide the extra information and also explain why it is appropriate. 
  
If more than one household is identified on the application, the purpose is identified as Multiple Domestic. Multiple 
Domestic rights are typically sub-divisions where the water right is held by a homeowners’ association. A Multiple 
Domestic water right has the same water use standards as Domestic rights, (i.e. 1 AF per household). If there are 
greater than 15 service connections the application will be for a minimum of two wells as a redundant well is required. 
See ARM, Title 75, Chapter 6 (Environmental Protection, Public Water Supplies, Distribution, and Treatment). 
 
When calculating the volume associated with domestic use in a change application the Department will utilize any 
and all information available in order to most accurately identify the exact amount of historical domestic use taking 
place. This might involve the looking at historical aerial photos and counting the number of homes on the photo(s) as 
well as associated lawn and garden acres. If you have questions concerning how best to approach calculating 
domestic volumes on a change contact the Central Office.  
 
Surface water and domestic use 
ARM 17.36.331 (1) (f) prohibits the use of surface water or groundwater under the direct influence of surface water to be used as a 

water source for a non-public water system (All ARM 17.36 rules apply to sanitation in subdivision applications). 

 

file://///dnrkal2300/WRO/WATER_RT/ROCO%20FOLDER/DECISION%20DOCUMENTS/PRELIMINARY%20DETERMINATIONS/Finalized%20PDs%20By%20ROs
file://///dnrkal2300/WRO/WATER_RT/ROCO%20FOLDER/DECISION%20DOCUMENTS/PRELIMINARY%20DETERMINATIONS/Finalized%20PDs%20By%20ROs
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DEQ defaults all new subdivisions of land to groundwater for potable water use.  Therefore, for new permit 
applications that are requesting surface water for domestic use, the Applicant will need to provide documentation 
establishing that they have DEQ approval to do so.   If authorization is given by DEQ for surface water use for 
domestic purposes, it may be documented in the Certificate of Subdivision Approval (COSA) for the subdivision.  If 
there is not a COSA, the Applicant will need to provide alternative documentation from DEQ showing their 
acceptance of surface water for potable water use. This information is necessary in order to be able to deem an 
application correct & complete as it directly ties to information needed for the beneficial use criteria analysis. 
 
Helpful References, (links): 

• ARM 36.12.115 

• Montana DEQ Circulars – DEQ 3, (Standards for Small Water Systems) 

• Planning Guide for Water Use – Form 615 

• Title 75, Chapter 6 MCA – Public Water Supply 
 
 

Fishery 
See the Fish & Wildlife memo in the memos section. 

Fire Protection 
Water for temporary emergency fire protection does not require a water right from DNRC. If water is to be stored for 

fire protection and the storage impoundment exceeds .1 AF (the place of storage definition, ARM 36.12.113), a water 

right may be required. Generally speaking, if evaporation is expected to occur from the storage reservoir, a water 

right is required. If any water appropriated for fire protection is to be used for activities other than emergency 

firefighting (such as practice firefighting or washing equipment), a water right is required. 

 Montana Code Annotated Reference: § 85-2-113(3) The Department shall adopt rules providing for and governing 

temporary emergency appropriations, without prior application for a permit, necessary to protect lives or property.  

Administrative Rules of Montana Reference: 36.12.105 Temporary Emergency Appropriations 1) A temporary 

emergency appropriation may be made without prior approval from the Department, but the use must cease 

immediately when the water is no longer required to meet the emergency. 2) A temporary emergency appropriation 

does not include the use of water for the ordinary operation and maintenance of any trade or business.  

Beneficial Use for actual firefighting is typically difficult if not impossible to quantify. Generally speaking, the volume 

required is that of the storage capacity plus evaporation and any additional water used for non-emergency use.  

*Special Note: The Form 647 is available for governmental fire agencies to record a water right for fire protection. See 

the form for specific information. 

Geothermal 
Applications for water use for open loop Geothermal Cooling and Heating can be filed on three different forms 
depending on the amount of water required for the specific system. Whichever form is used both a flow rate and a 
volume must be coded on the individual water right.  

• Form 602 - For systems where the combined water use for all listed purposes is less than 35 GPM and 10 AF 
o 6.2 GPM year-round use = 10 AF  

http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E115
http://www.deq.mt.gov/wqinfo/circulars.mcpx
http://dnrc.mt.gov/divisions/water/water-rights/docs/forms/615.pdf
http://leg.mt.gov/bills/mca_toc/75_6_1.htm
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• Form 646 – For systems where the flow rate is less than 350 GPM 

• Form 600 – For systems where the flow rate is greater than 350 GPM 
 

Geothermal heating and cooling systems are either closed or open loop systems. A closed loop system works by 
digging a series of holes in the ground and running pipes filled with water and antifreeze in them. The water and 
antifreeze is then circulated in and out of the house in a closed system. Even a closed system requires a water right 
assuming the water is being diverted and not coming from an existing community system.  An open loop geothermal 
system requires a water right.  
 
Open loop geothermal appropriations of up to 350 GPM are potentially exempt from the permitting process if they 
meet all the requirements of 85-2-306 (3)(ii) MCA and can be completed on Form 646. See the Form 646 for more 
details. If the pumping rate exceeds 350 GPM (or for flow rates below 350 which do not fit the requirements of a 646) 
a permit is required for the extraction well. 
 
Open loop geothermal systems are non-consumptive in nature. Special consideration must be given to the location 
and depth of extraction vs. injection well. Is the water injected into the same aquifer from which it is extracted? Even 
though the use is non-consumptive over the long haul, a neighboring well could be adversely effected if the cone of 
depression of the extraction well has more a more pronounced effect on another well than the mounding created by 
the injection well (i.e. the injection well is much deeper than extraction or injection well is located much further away 
from the extraction well than the neighboring adversely affected well is located). It is possible that extraction can 
cause a reduction in nearby streamflow that the injection will not offset completely; therefore, adverse effect will 
need to be addressed on that surface source. This information and more should be identified in the WMB report.  
 

Hydropower 
Hydropower permits can be consumptive or non-consumptive and may or may not include storage. A Hydropower 
project which does not have a diversion and does not include storage is referred to as “run of the river”.  
 

FERC Licensing (Federal Energy Regulatory Commission)  

Hydropower projects almost always involve a FERC license or exception. The State of Montana cannot require a State 

based water right for a FERC hydropower project or exception, though Montana and/or the appropriator can protect 

existing water rights.  Hydropower is a beneficial use under 85-2-102(4)(a) MCA, and thus a hydropower project may 

get a state-based water right in order to protect the amount of water required for the project. 

Micro Hydro 

Micro hydro is a catch-all term for small scale hydropower. Presently it is not treated any differently than other 
hydropower under Montana Law, but it demands certain considerations because of its small size. 

• For a permit, micro hydro proceeds as any other permit. Remember, adverse effect of a non-consumptive use 

is usually a result of a change in the timing of flows. If a use is truly nonconsumptive then adverse effect must 

be limited to the effects of the diversion required by the micro-hydro. Not all micro-hydro systems are 

nonconsumptive. Some systems may require small storage reservoirs (which may or may not be enclosed). If 

there is an open reservoir, evaporative losses must be calculated as with any other consumptive water right. 

Nonconsumptive Hydropower 

Nonconsumptive use means a beneficial use of water that does not cause a reduction in the source of supply and in 
which substantially all of the water returns without delay to the source of supply, causing little or no disruption in 
stream conditions (85-2-102(19), MCA).  Typical Micro Hydro systems, or “run of the river” systems, probably qualify 

https://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0020/0850-0020-0010-0020.html
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as nonconsumptive as do permits bootstrapped onto existing uses and conditioned on operation in accordance with 
the preexisting permit. Conversely, any hydro with an impoundment or non-enclosed diversion works probably does 
not fit within the definition of a nonconsumptive use. Pipeline diversions have been accepted if it can be show that 
there is no adverse effect and water is legally available between POD and the discharge point. 
 

Nonconsumptive Hydropower Use and Basin Closures 

Some basin closures have a nonconsumptive exclusion for hydropower while others do not. Listed below are the basin 
closure exceptions for hydropower found in the Montana MCA: 

• Bitterroot River Basin Closure has NO exception for nonconsumptive use MCA 85-2-344 MCA 

• Upper Clark Fork River Basin Closure, there is no nonconsumptive exclusion in the upper Clark Fork Closure. 

However, one may expand existing hydropower projects as long as consumption is not increased. 85-2-

336(2)(f) MCA. 

• Jefferson River, Madison River Basin Closures, nonconsumptive new permits are OK. 85-2-341 MCA. 

• Teton River Basin Closure, nonconsumptive new permits are OK. 85-2-330(b) MCA. 

• Upper Missouri River Closure, nonconsumptive new permits are OK. 85-2-343 MCA.  

What to do in a Closed Basin? 

If there is an exception for nonconsumptive use, then a new permit is the most logical option for run of the river 
hydropower. If it is piggybacked on an existing use (say the diversion for an irrigation right) then remember that the 
new permit must be conditioned upon the operating conditions of the existing water right in order to fit the definition 
of nonconsumptive and to avoid adverse effect.  
 
If there is no exception for nonconsumptive use or a new permit will create adverse effect the appropriator must rely 

on a change.  In order to retain a priority date and avoid adverse effect, water is available for a new purpose only when 

water is removed from the existing purpose. For example, irrigation water may be changed to fill and maintain a fish 

pond only when water is removed from irrigation. 

 

Industrial 
The Department typically considers industrial purposes on a case by case basis. Ultimately, it must be shown that the 
amount of water necessary for the industrial use is necessary to accomplish the beneficial use.  
 

Mining 
In determining whether a mining activity requires a water right, remember that the key is whether the mining diverts 

or consumptively uses water, not necessarily what the miner does with that water.  

Most commercial placer mining and technologically advanced recreational mining relies on the diversion and 

withdrawal of water. Diversion for nonconsumptive uses still requires a water right. There is no de minimis exception in 

Montana water law; some of the oldest water rights in Montana are very small water rights associated with placer 

mining. In fact, the flow rate for one Montana mining water right dating back to 1874 is for 1.85 GPM, and there are 

hundreds of Montana mining water rights with flow rates less than 1 CFS. 
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Gold Panning  

Gold panning extracts gold by mixing water with gravels and separating the water and gravel from the gold. Panning 
is typically done while standing in or at the edge of the water. Essentially the miner is dipping up water and sloshing it 
in the creek, the water is not diverted or withdrawn, rather the pan is typically partially submerged during the panning 
process. Gold panning does not require a water right. 
 

Sluicing  

Sluicing is the use of a "sluice box" in a creek to separate gold from gravels? A sluice box is a metal, wood, or plastic 
channel that has "riffles" and other devices in it to catch gold. The sluice box is placed in the water with the entrance 
of the box upstream, so water flows through the box. Gravels are shoveled into the top of the box where water enters. 
Sluice boxes in their traditional form are placed in the creek channel and use the natural flow of the creek to wash 
gravel. It follows that there is no diversion of water in using a sluice box in the creek, and no water right would be 
required. 
 

Dredging  

Dredging is the use of a suction dredge to "vacuum" gravels off the bottom of a creek? A dredge is the combination of 
a pump and a sluice box either placed on the creek bank or mounted on floats. An engine-pump combination is either 
mounted on the floats with the sluice box or placed on the shore. High pressure water from the pump travels through 
a hose creating suction in a vacuum hose, and the suction developed is sufficient to suck up gravels. The gravel and 
water travel through the suction hose up to a sluice box. Unlike the traditional use of a sluice box, the water from a 
suction dredge is physically pumped from the bottom of the stream through a hose and into the sluice box.  Thus, the 
suction dredge is by its very nature a diversionary device, pumping water from the stream into a sluice box. If the 
sluice box is placed in the river channel then although the water in the suction dredge discharge hose has been 
redirected, it has not been diverted from the stream itself, and operation of a suction dredge would not require a 
water right. If the dredge discharge hose leads to a sluice box on the bank or otherwise placed outside of the actual 
river channel, then the dredging is a diversion, and would require a water right.  
  

High-Banker  

A high-banker is a sluice box with a hopper mounted on one end into which the miner shovels gravel? A pump draws 
water from the stream into the sluice box and washes the ore, discharging washed gravel and water at the end of the 
sluice.  High banking is also called “power sluicing” because it imitates the action of stream water in the sluice but 
enables the miner to work more efficiently by diverting operations to the stream bank or other work site. The high-
banker withdraws and diverts water out of the stream by its very nature, and thus requires a water right.  
 

Marketing 
The Marketing purpose is used any time water is offered for sale to end users that are not the Applicant. There are a 
few exceptions to this, including municipal use and marketing for mitigation use (see respective sections for 
information on those purposes). In the past, the marketing purpose was sometimes identified as “sale,” and may 
appear that way on a Statement of Claim. 
 
There are special statutory requirements for all marketing applications. Per 85-2-310(9)(v)(D), MCA, marketing 
applications require the submission of contracts to prove a bona fide intent to perfect the water right. Without 
contractual agreements, the use is considered speculative. DNRC requires firm contractual agreements for all of 
the water that is to be marketed. You will need to get these contracts prior to being able to deem an application 
correct and complete. 
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The water should be for use in Montana only, unless the Applicant has addressed the out of state criteria in the 
application (85 -2-311(4) MCA).  
 
If the water is intended for a water depot then access to the depot facility should be controlled so only people with 
valid purchase contracts may obtain water. Conditions regarding these issues may be added to the water right if 
deemed necessary. 
 
There are special Conclusions of Law for water marketing PDs, contact CO or the Glasgow office for this language. 
 
For database coding purposes, the point of sale is the place of use. The service area is the location where the water is 
actually to be used. Possessory Interest must be proven regarding the point of sale/place of use, not the service area. 
You may enter a place of use information remark listing the service area if you wish. Depending upon the nature of 
the marketing situation, the service area may be a specific section or as large as several counties. 
 

A CD may apply for a water marketing permit. If the CD chooses to apply for water marketing instead of irrigation, 

the CD must meet the same requirements as any other Applicant with respect to marketing. Additionally, if they are 

using their water reservation, a change of purpose is required and this change must meet the requirements of 85-2-

316 MCA. 

A note on Extensions & Project Completion for Marketing: 

→ Prior to the Atlantis District Court decision dated August 1, 2016, water marketing applications were 

permitted based on letters of intent to contract at least 50% of the requested volume rather than firm 

contracts. Following the Atlantis decision, firm contracts were required for the entire requested volume 

before an application could be considered correct and complete. 

Extension  

To receive an extension, the facility must be built, and water use measurements must be provided, regardless of when 

the permit was issued.  

For permits issued prior to the Atlantis Decision, copies of all contracts must be submitted. The contracts must 

identify the maximum volume of water being purchased. The combined total volume of all contracts must be equal to 

or greater than 50% of the permitted volume to show diligence. Maximum yearly measurement records can be less 

than 50% of the permitted volume. No credit towards completion will be given for diverted water in which no contract 

is provided. To control speculation only one extension will be granted, and the extension period cannot exceed 5 

years. If copies of contracts are already in the file from a previous progress report for the maximum year, they do not 

have to be submitted again.  

If the Permittee files for an extension and later finds out they must file a Project Completion Notice, the filing fee for 

the Extension will be refunded. 

Project Completion Notice 

For permits that were received prior to the Atlantis Decision, measurement records and contracts are needed because 

letters of intent to purchase water were accepted at the application stage. For permits received after the Atlantis 
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Decision, only measurement records are needed because contracts were required at the application stage and are in 

the file. 

 

Mitigation/Aquifer Recharge 
It is possible for a permit application to come in for mitigation or aquifer recharge. This will likely be limited to 
situations in which a basin closure is in place but there is an exception to the closure for high spring flows. A permit for 
mitigation or aquifer recharge in this situation will be paired with either a permit for groundwater which is depleting a 
surface water source outside of the high spring flow or potentially a change application which may need to be 
mitigated and storage of the high spring flows is used for mitigation. 
 
 

Municipal 
Municipal use refers to water appropriated by and provided for those in and around a municipality or an 
unincorporated town. Municipal use water rights can be held by municipalities, unincorporated cities and towns, 
water and sewer districts, or other entities. The municipal purpose should not be used by individuals, regardless of the 
number of purposes on a water right. For example, a rancher should not have a municipal water right even though 
he/she may have a water right for domestic, lawn & garden, stock, and irrigation. Those purposes should be 
individually identified on the water right. 
 
The municipal purpose may be used any time an entity owns a water right for multiple purposes which could be 
construed as municipal in nature. Typically, municipal rights have domestic, lawn & garden, and 
commercial/institutional/industrial purposes but could include any other purposes such as water marketing, irrigation, 
stock, mining, etc.  
 
Municipalities 
 
A municipality is an incorporated city or town organized and incorporated under Title 7, chapter 2. Additionally, the 
Department considers unincorporated towns as a municipality outside of a closed basin.  Municipalities may own any 
type of water right used for any purpose (i.e. a municipality may own water rights for purposes other than municipal). 
A municipality or other entity may own a water right for a municipal purpose which can essentially be used for 
anything. If the municipality owns water rights for specific purposes, those water rights may only be used for the 
purposes identified. 
 
There is no growing cities doctrine in Montana. Municipalities must own water rights in the same fashion as an 
individual to legally appropriate water. A municipality may not exceed any element of its water rights at any time, 
regardless of boundary changes, population growth, etc. 
 

Notes: 
• If the municipality would like to reuse wastewater, the Applicant will submit a copy of the DEQ application 

and DNRC will evaluate the proposal to see if a new permit would be required. Generally speaking, if the reuse 
is part of treatment, a new permit will not be required; however, if treatment of the water has concluded and 
it is going to be once again beneficially used rather than discharged, a new permit would likely be required.  

• If a municipality owns an older water right for a diverted volume, and the DEQ mandates a change in effluent 
treatment that requires more consumption, a new permit is not required. 
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Stock 
ARM 36.12.115 identifies a standard diverted volume for stock use at 15 gallons per day or .017 AF per year per animal 
unit. Note that stock use is considered 100% consumptive and thus consumptive volume equals diverted volume. 
Animal units are defined in ARM 36.12.101 and in the water conversion table, (form # 615). It is important to note that 
a Statement of Claim was issued based on 30 gallons per day per animal unit or twice the volume used in the permit 
process.  
 

Ponds 
*The application process for on-stream stock water pit or reservoir that retains 15 AF or less of water from a non-
perennial source can be done using a Form 605 with a fraction of the detail required for a permit and a lesser cost. All 
other stock reservoirs require a standard permit. If a permit application is submitted for a storage reservoir/pond 
which has a 605 permit already issued for it, the Applicant will have to withdraw the 605 before the permit can be 
issued. If they wish to keep stock use of the pond, the volume required for the stock use can be included as part of the 
requested volume of the permit. The reason the 605 needs to be withdrawn is that 605 permits are an exception to 
the permitting process which are for stock use only and they are issued for the capacity of the reservoir/pond 
multiplied by the number of annual fills of the reservoir/pond. This completely ties up the use of the reservoir/pond for 
stock use only and the only way to make water available again for appropriation at the reservoir/pond is to withdraw 
the existing right tying up all the water. 
 
Under 85-2-312, MCA, the DNRC may issue a permit only for that amount of water that can be beneficially used 
without waste for the purpose stated in the application. For permit applications for stock use, the requested volume 
will include that amount consumed by stock plus the evaporative loss (which typically makes up the majority of the 
requested volume). Evaporation is calculated per the Department’s Technical Memorandum: Pond and Wetland 
Evaporation/Evapotranspiration, dated March 14, 2018. 
 
If the appropriation is for a reservoir where the impounded volume exceeds the volume that can be put to a beneficial 

use an allowance for carryover water can be incorporated into the beneficial use. Guidelines for the extent of this 

carryover volume do not currently exist. If the application requests a volume that far exceeds the reservoir volume, 

then the decision should be to deny absent of further justification from the Applicant. 

Additional Considerations if ponds are involved: 

• Hazard Classification – To build a new dam or alter an existing dam, (either of which an impoundment 
capacity of 50 AF or more), you must apply to the DNRC Dam Safety Program for a hazard classification. 

• Drainage Device – Where it is likely that senior water rights will be affected the ability to drain the reservoir is 
necessary. 

• Existing water rights – Check for existing rights on the subject reservoir. Do the numbers match? Was the 
dam verified? 

• Estimation of Evaporation from Shallow Ponds and Impoundments in Montana 

• Pond Evaporation  

• USDA Field Manual, Chapter 11 Ponds and Reservoirs 
 

Reservoirs 
See ponds section above. 

http://dnrc.mt.gov/divisions/water/water-rights/docs/new-appropriations/estimation_evaporation_ponds-impound.pdf
http://dnrc.mt.gov/divisions/water/water-rights/docs/new-appropriations/pond_evaporation.pdf
http://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17549.wba
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Entity Specific Considerations 

Municipalities 
Municipality means an incorporated city or town organized and incorporated under Title 7, chapter 2.  

A municipality is different than using water for a municipal beneficial use. See below to learn more about municipal 

use. 

Water & Sewer Districts 
Water and Sewer Districts—which comes first: permit or boundary expansion? 

Water and Sewer Districts are unique and are not considered municipalities. They are governed under MCA Title 7; 

Chapter 13, and each district has a unique set of articles of incorporation which further dictate how the body must 

operate. That said in order to address the possessory interest criterion in a permit application, water and sewer 

districts need at a minimum written permission from the landowners within the proposed place of use. Upon 

perfection of the permit it must be shown that the water and sewer district is utilizing the water in the proposed place 

of use. This could be accomplished by showing an expanded boundary, providing proof of hookups, or providing 

contracts with users within the place of use. 

Home Owners Associations 
Home Owners Associations (HOAs) need to be registered with the Secretary of State (SOS) in order to be able to 

complete a water right application. All business entities must be filed with the SOS in order to exist as a legal entity 

and transact business. Therefore, a HOA that has not properly formed under the laws of Montana is not a legal entity. 

DNRC can’t transact business with any business entity that is not in good standing with SOS because any signature is 

suspect and likely invalid. The Board of Directors, its officers and its existence must all be in good standing to function 

as an entity. You can relate this concept with issuing a 602 to a dead person.  

Subdivisions & Municipal Use 
Multiple domestic use means a domestic use by more than one household or dwelling characterized by long-term 

occupancy as opposed to guests. Examples are domestic uses by: 

• Colonies 

• condominiums 

• townhouses 

• subdivisions 

Municipality means an incorporated city or town organized and incorporated under Title 7, chapter 2.  

Municipal use means water appropriated by and provided for those in and around a municipality or an unincorporated 

town. 

Multiple Domestic or Municipal Use - Typically a subdivision with a common water supply has a Multiple Domestic 

Use.  A Municipal use for a subdivision is appropriate when there may be three or more uses such as domestic, 

irrigation, and commercial use on the water system.   

http://www.leg.mt.gov/bills/mca/85/2/85-2-102.htm
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E101
http://www.leg.mt.gov/bills/mca/85/2/85-2-102.htm
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E12%2E101
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   Phasing – Many subdivisions are phased, meaning the entire area is planned out but not platted. This allows the 

developer to use the proceeds from each phase to finance the infrastructure needed for only that portion of the 

subdivision.  As each phase is built and perfected, the Developer applies for a new separate water right, with a flow 

rate, volume, and POU appropriate to that buildout.  When the subdivision is finished the water can be comingled and 

can be used on any lot in any phase as long as all phases are covered under at least one water right.  

Memos & Policies 
Note that all the Memos & Policies contained in this document can also be found in the ROCO folder in the folder 

named “MEMOS & POLICIES & OPINIONS”. 
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Technical Memorandum: Physical and Legal Availability of Ground 

Water 
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Technical Memorandum: Estimation of Runoff Volumes for Ephemeral 

Drainages in Eastern Montana 

 



89 | P a g e  

 



90 | P a g e  

 



91 | P a g e  

 



92 | P a g e  

 



93 | P a g e  

 



94 | P a g e  

 



95 | P a g e  

 

  



96 | P a g e  

 

Technical Memorandum: Net Surface Water Depletion from Ground 

Water Pumping 
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Technical Memorandum: Numerical Groundwater Modeling Guidance
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