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Additional information the applicant or objector can provide

If an applicant or objector disagrees with the Department’s determination potentially affected
surface waters for an appropriation of ground water from a regional bedrock aquifer, they have
the option to provide the Department with additional information and analysis. The new data and
analysis should include a hydrogeologic conceptual model of geologic structural control of
ground water flow and discharge, and propagation of drawdown from the applicant’s proposed
well including a map showing where depletions to surface water are expected to occur.
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INFILTRATION GALLERY POLICY
Montana Water Law statutes defines the following terms as follows:

' : !

"1.) "Groundwater'" - means any water beneath the land
surface or heneath the bed of & stream, lake, or
reservolr, or other, body of surface water, and which
is not a part of that surface water. (It is unclear

- what "which is not a part of that surface water, "
means,) Saction 85-2-102 (8) M.C.A.

2.) "Well" - means any artificial opening or excavation in
the ground, however made, by which groundwater is sought
or can be obtained or through which it flows under natural
pressures or is' artificially withdrawn. Section 85-2-102 (18)
M.C.A. :

An infiltration gallery for purposes of this administrative policy is a
screen or series of screens, a perforated or open- -ended pipe or series of
pipes, or any combination of the former, installed in a natural or man-made-
gravel filter pack in a bed of a lake, stream or river, or along the shore
of a lake or bank of a stream or rivgﬁ, whereby surface water is being

appropriated

The FLLmary—applicatien—eﬁ—an—inﬁiitratien—gallery—is—in—a—situatian

" . where there is an adequate saturated thickness (shallow aquifer) to support

a well or well field to provide sufficient quantities of water for the bene-
ficial use. A second common application of an infiltration gallery would
be'in a situation where a barrier, such as an impermeable rock formation
which would greatly affect well efficiency or in other situations where a

well or well field is not feasible,

s




v

.

The decision to place the infiltration gallery in a bed or a lake,
stream or river, or along the shore of a lake or bank of a stream or river
is dictated largely by characteristics of the site selected for the gallery.
Obviously each location offers certain advantages and disadvantages with
respect to the other.

The classical argument of defining the terms "surface" and "ground-
water"” is virtually endless. What is surface water today, may be ground-
water tomorrow, or vice versa,.is a fact in the study of hydrology and an
unending problem in administering Montana's'water right permit system.

In order to consistently administer the water lawé of Féntana the
following policy will be followed when infiltration galleries are encountered,
as defined previously.

1.} Water users proposing or presently appropriating water for
a beneficial use by means of an infiltration gillery, as
previously defined, must file an Application for Beneficial
Vater Use Permit (Form No. 600), -since surface water is
directly being appropriated. (The less.than 100 gpm ex~-
clusion for groundwater - Form No. 602, doesn’ t apply in
this situation.) -

2.) Obviocusly in some 51tuations it may be unclear if in fact
the applicant is or will be appropriating surface water
by means of an infiltration gallery, as defined herein.
If the available facts are not clear cut advise the appli-
cant of the impact of the situation, document your discus-
sion in the file and accept either the 600 on 602 Form.

3.) This problem should be addressed, if and when possible, be-
fore a 600 or 602 Form is filed with the Department. Ve -
will not return 602 Forms that have been filed unless facts
obviously show the Applicant should have properly filed
a Form 600, -

—.———-
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“An act providing rulemaking authority to the Board of Environmental Review to regulate
reclaimed wastewater from public sewage systems...”

"75-6-103. Duties of board.
(2) The board shall, subject to the provisions of 75-6-116 and as provided in 75-6-
131, adopt rules and standards concerning:

(k)(iv) a requirement that an applicant who proposes to use reclaimed wastewater
pursuant to this subsection (2)(k) has obtained any necessary authorizations
required under Title 85 from the department of natural resources and conservation

Below is a general discussion of the applicability of §75-6-103, MCA. Each case is fact specific and the
following are offered only as general guidelines.

Situations when a new water right is not required before reusing wastewater:

A new water right is not required if the disposal or discharge of effluent from a public sewage system
as defined in 75-6-102, MCA, is part of the method of treatment and is employed in response to state
or federal regulatory requirements. This statement generally applies to water rights reflected in
statements of claim and would rarely apply to any permit issued after the Supreme Court’s decision in
the Trout Unlimited case (2006). The method of treatment may be to discharge water into a water
source or discharge the water onto the ground, or into a pit. If the treatment is to discharge water
onto the ground and there is no intent to use the water beneficially, even though a benefit may occur
as a result of where the water is discharged, a permit is not required. The effluent could be land
applied onto a golf course or other land that may be hayed, used to grow trees, or used as pasture and
a new water right would not be required. It does not change the decision as to a new permit
requirement if the ground is located inside or outside of the place of use.

September2012



Situations when a water right is required before reusing wastewater:

If someone wants to put the effluent to use after the water right holder has finished treatment of the
water, then a new water right is required. It does not matter if the ground on which it is applied is
located inside or outside of the place of use.

Examples:

Example:

A water right is required if an entity with a public sewage system sells its wastewater to an irrigator to
irrigate outside of the entity’s historic place of use. However, a water right is not required if the entity
leases the land from the irrigator in order to dispose of their wastewater.

Example:

A water right is not required if an entity with a public sewage system sells its wastewater via a water
depot as long as they have historically had such a system in place and it is within the historic place of
use. However, a water right would be required if the depot is outside of the historic place of use.

Permits issued after the Trout Unlimited Decision

Many newer groundwater permits (post HB831) base their net depletion analysis on their type of
wastewater treatment and associated return flows. If they alter their treatment system/return flow
pattern in the future then they may be in violation of their permit and/or mitigation plan. If it is found
that additional mitigation water is needed to compensate for a new reduction in wastewater return
then a permit modification and a new change application would be required.

Memorandum of Understanding (MOU)

DEQ and the DNRC have entered into a MOU in order to establish a process for determining when
approval by DNRC is necessary prior to DEQ’s approval of a proposal to use reclaimed wastewater.

Upon receipt of an application to use reclaimed wastewater, DEQ will notify the applicant that a copy
of the application must be forwarded by the applicant to DNRC's Water Rights Bureau for a
determination on whether an authorization under Title 85 will be required. If the application is sent to
the Central Office, it will be forwarded to the appropriate regional office for review. Once the
application and any pertinent water rights have been reviewed, the regional office shall draft a letter
stating either that:

(a) no authorization under Title 85 is required;

(b) the applicant already has the appropriate authorization under Title 85; or

(c) the applicant must obtain an authorization from DNRC under Title 85 prior to DEQ's approval.
The regional office shall send the draft letter to the Central Office for review. The regional office will
send the final version of the letter to DEQ and the applicant. The DNRC must inform the applicant and
DEQ in writing within 45 days after receiving the application.
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SUBJECT: Private Pish and Wildlife Appropriations under the
' Water Use Act.

DATE: January 22, 1986

ISSUE

Should the Department (DRNRC) issue new water use permits or
final certificates to individuals for private fish and wildlife
purposes? Does the Wateyr Use Act authorize indivigual
appropriations for these uses? Does the Department of Fish,
Wildlife and Parks (FWP) have any countervailing interests?

BRIEF ANSWER

Private appropriations for fish and wildlife purposes are
authorized by the Water Use Act and its amendments. This is in
accord with prior case law and with the legislature's intent to
maximize the beneficial use of waters in Hontana. The Act
meoses two restricticns on these appropriations. PFirst,
private appropriations for fish and wildlife must involve some
kind of a diversion, 1mponnément, or withdrawal of water.
Second, pro?osed fish and wildlife apropriations must be
measured against amounts reasonably needed for that use. Uses

thai cannot reasonably be quantified cannct be recognized as a
right,
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The Department of Fish, Wildlife and Parks has statutory
authority to supervise the fish and wildlife of the state, but
FWP dces not have the exclusive right to appropriate wzter for
fish and wildlife purposes. Hewever, in some private fish and
wildlife uses, DNRC and FWP interects overlap.

The DNRC should issue rules defining acceptable private fish
and wildllife uses. These rules should be preceded by DNRC
study of the quantification problems inherent in these uses, and
should be based on the DNRC's interpretation of its duties under
the Water Use Act. - '

DISCUSSION

-
1, Private appropriations for fish and wildlife under the ¥ater
Use Act.

The plain language of the Water Use Act, Title 85, Chapter
2, MCA, appears to authorize private appropriations for fish and
wildlife purposes. After July 1, 1973, no person may - "
appropriate water except as provided by the Act. A person may
only appropriate water -for a beneficial use. §85-2-301(1), ‘
MCA. The Act defines "beneficial use" as:

& use of water for the benefit of the appropriator,
other  persons, or the public, including but not
limited to . agricultural (including stock water),
domestic, - figh and wildljfe, industrial,
irrigation, mining, municipal, power and
recreational uses . . .

§85-2-102(2) (a), MCA (emphasis added)

Several other states have also statutorily approved fisa and
wildlife appropriations as beneficial uses of water. See Ariz.
Rev. Stat. Ann. §45-141(A); Cal. Water Code §§ 1242, 1243, 1257;
Colo. Rev. Stat. Ann. 37-92-103(4); North Dakota Code Ann.
61-04-01.1; Or. Rev. Stat. 537.170(3) (a); Tex. Rev. Civ. Stat.
Ann. 7470, 747); Wash. Rev. Ccde Ann. 90.14.031. See also R.
Clark, Waters and Water Richts §19.3(c) p. 59 (1967), and
Hutchins, v.I Water Rights Laws in the Nineteen Western States,
P- 523~24 (i971). A noted commentator has concluded that fish
and wildlife uses are undoubtedly "beneficjal®, as that term 1is
used in western water law. Trelease, The Concept of Reasopable
Beneficial Use in the Law of Surface Streams, 12 Wyo. L.J. 6, 11
(1957). No court decisions have been found holding otherwise
although an early Utah case, applying a local rule that
appropriations must "inure to the exclusjve benefit of the
appropriator®", held that an individual could not irrigate public

land to supply food for wild waterfowl. ak e Duck Club V.
Lake View Duck Club, 166 P. 300 (Utah 1917).

Qi S rdge .
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In 1936 the Montana Supreme Ccurt recognized a private
appropriative right for purposes of a swimming pool and fish .
pond. Osnes Livestock Co. v. Warren, 103 Mont. 284 (1536). With
no discussion of the matter, the Osnes court ruled:

If we assume it to be the fact that the BHudson
brothers did nothing more with the ‘water diverted
than to use it for the purpese of maintaining a
swinming pool or fish pond, it is not clear that
such a use would not be a beneficial use ana hence
the basis of a valid appropriation.

Id. at p. 302, citing Kinney on Irriqation, §697; Cascade
Town Co. v. Empire Water & Fower Co., 181 F. 1011 (D. Colo.
1910), aff'd 205 F. 123 (8th Cir. 1913) (scenic falls are a
beneficial use). In a more recent case, the Montana Court
assumed that a diversion for a private fishpond was a "lawfuyl
appropriation®, althouch the beneficial use question was not
directly raised. Paradise Raipbow et al v. Pish and Game
Commission, 148 Mont. 412, 418-19 (1966).See also Quigley et,
al, v. McIntosh, 110 Mont. 495 (1940). At the time these cases
- were decided, Montana statutes did not define beneficial use but
simply required that an appropriation be for some "useful or
beneficial purpose®. RCM 1947, 89-802. It was left to the
courts to determine what were beneficial purposes. '

The Osnes holding that a private fishpond is a beneficial
use of water is probably still good law. Both the 1973 and
pre-1973 statutes contain the requirement that appropriations be
for a beneficial use. See §85-2-301, MCA; §89-802, RCM 1947.

In adopting a statute, the legislature is presumed to have acted
with knowledge of the judicial construction of previous similar
statutes, and to have adopted that construction, unless the
contrary is clearly shown in the language of the new statute,
Vantura v. Montapa Ljicguor Coptrol Board, 113 Mont. 265 (1942).
As a judicial construction of the term "beneficial use®, Oshes
thus remains valid. Moreover, the Osnes ruling seems to have -
been expressly incorporated in the Water Use Act's designation
of fish and wildlife appropriations as beneficial uses.
§85-2-102(2) (a), MCA. Arguably, Osnes' authorization of private
fishpond appropriations is incorporated in the 1973 Act as

well.

- - The legislative history available for the Water Use Act
gives no indication of the legislature's intent on this issue.
However, some perspective on the water law climate at the time
of the 1973 Act may be provided by reviewing the transcripts of
the 1972 Montana Constitutional Convention. See Verbatim
Transcript Vol. V pp. 1301-1351. One proposed constitutional
subsection would have listed beneficjal uses of water, and was
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similar to the present §85-2-102(2)(a), MCA, The proposed
subsection stated in pertinent part:

Beneficial uses include but are not limited to

- domestic, municipal, agriculture, stockwatering,
industry, recreation, scenic waterwavs, and habitat
for wildlife, and all other uses presentliy
recognized by the law, together with <future
beneficial uses as determined by the Legislature or
courts of Montana.

Id4. at p. 1312. (emphasis added). There was considerable
debate at the convention as to whether the proposed recreational
and wildlife uses might usurp older, more traditional uses.
Nevertheless, the delegation was in agreement that downstreanm
states might soon obtain prior rights to Montana's
unappropriated water. An extensive list of beneficial uses was
seen as a means of maximizing Montana's claim to the unused
waters in the state. See id. at pp. 1316, 1319, 1328, 1334.
Moreover, it was clear that the proposed subsection was intended
to authorize individgual filings for recreational and wildlife
appropriations. I1d. at p. 1315: - ST

The proposed constitutional listing of beneficial uses was
ultimately deleted, in part because of disagreement as to how or
whether to rank the uses, and in part baséd on the realization
that the matter was more properly one for the legislature. Id.
at p. 1334. The constitutional delecation clearly anticipated
that the next legislature would likewise be interested in
protecting Montana's water against downstream states, and thus
would expand the list of uses for which Montana water could be
appropriated., JId. at pp. 1334-35. And in fact, the 1973
legislature incorporated into the Water Use Act a definition of
beneficial use very similar to the proposed constitutional
subsection. §85-2-102(2) (a), MCa.

The 1973 legislature probably shared the water law. concerns
of the 1972 constitutional delegation. Thus, one purpose of the
Water Use Act was to authorize a broad range of acceptable uses
for Montana water. To prohibit private parties from making

appropriations for fish and wildlife would not be consistent
with that purpese.

In any case, private appropriations for fish and wildlife
uses are consistent with the plain language of the Water Use Act
and its amendments. This fact, in the absence of indications to
the contrary, provides sufficient legal basis for concluding
that such appropriations are authorized by the Act.

The.Water Use Act does place two restrictions on private
appropriations for fish and wildlife. Pirst, as defined in the

Aduesigchgs P.ud
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Act, "appropriate” means to divert, irpound, or withdraw a
Juantity of water. §85-2-102(1), MCA. A special provision of
the Act allows public agencies to claim water without a
diversion, impoundment or withdrawal. §85-2-316, MCA. These
special claims can take the form of reservations of water for.
existing or future beneficial uses, or of maintaining a minimum
flow level or guality of water. It is clear, both from the
Act's definition of “appropriate®™ and from the separate section
allowing public agencies to apply for instream flows, that
private individuals cannot make instream appropriations. See,
In the Metter of the Application for Beneficial Water Use Permit
No. 35527-s41H by Glenn B. and Lvla E. Lehrer, p. 1.2 (1984).
Thus, private fish and wildlife appropriations require some’ kind
c¢f a diversion, impoundment, or withdrawal.

The reguirement of a diversion or some other exercise of
physical contrcl over water in order to obtain a water right has
been criticized. One commentator has observed:

It was natural for our water laws to grow up with
---——-terminology—which reguired a ‘'diversion' for
beneficial use, because both placer mining and
irrication generally required it, and they were
the only principal uses which concerned_our courts’
and legislatures at the time that water law was
developing. ; o

But now there are other uses which do not require
a diversion; e.g., hydro-power. And some modern
uses do not require impoundment or withdrawal
either, e.g. all manner of water-based
recreation: swinming, fishing, water skiing, gold
mining, scuba diving and so on.

Stone, Montana Water Law for the 1980's, p. 51 {(198l).
Agruably, the true test of an appropriative water right is the
application of the water to some beneficial use, not whether a
diversion is employed. Nevertheless, the diversion requirement
does reflect the possessory element inherent in a traditional
appropriative right. See, Fullerton v. Cal. State Water
Resources, 193 Cal.Rptr. 518, 522-23 (Cal.App. 1979). Further,
nonpossessory water rights present special problems of notice
and quantification, which may justify their receiving special
treatment in the Water Use Act.

The second restriction imposed by the Water Use Act on
private fish and wildlife appropriations results fror the Act's
requirement that water rights be guantified. Before a water use
permit will issue, an applicant must prove, inter a2lja, that
there are unappropriated waters in the source of supply in the
amount requested, and that the proposed use will not harm prior

J
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appropriators or interfere with other planned uses.
§85-2-311(1), MCA. This section reguires that the proposed use
be measured acainst the existing water supply and the needs of
other appropriators. FPurther, the Act prohibits the DNRC from
. issuing a permit for more water than can *be beneficially used
without waste for the purpose stated in the application.”
§85-2-312(1), MCA. This section reguires the DNRC to measure
the proposed use against amounts reasonably needed for that use,

These sections of the Act make gqguantification of the use an
essential step in the granting of a water right. This is in
accord with the traditional rule that an appropriative water
right extends only to the quantity of water that is in fact
beneficially used. Huffine v. Miller, 74 Mont. 50 (1925). See
2lso, Toohevy v. Campbell, 24 Mont. 12 (1900); Allen v. Petick,
69 Mont. 373, 377-79 (1924) (beneficial use is the basis and
limit of a water right; the amount that can usefully be put to
the intended use is the limit of the right itself.) However,
the permit procedures of the Water Use Act were also a response
to an express constitutional mandate that the legislature
provide for the "administration, control, and regulation of
water richts® and "establish a system of centralized records"”.
Article IX, section 3(4), 1972 Mont.Const. Thus, the Act was
intended to implement a definitive water use system:

The legislature declares that this system of

~centralized records recognizing and establishing
all water rights is essential for the
documentation, protection, preservation and future
beneficial use and development of Montana's water
for the state and its citizens and £for the
continued development and conpletion of the
conmprehensive state water plan.

§85-2-101(2) , MCA.

Quantification of rights is especially important to achieve the
systematic documentation of water rights contemplated by the
Water Use Act.

Appropriations for fish and wildlife are notoriously
difficult to quantify, except in certain limited and carefully
controlled situations. This quantification problem necessarily
will restrict the scope of private appropriations for fish and
wildlife under the Water Use Act. A use that cannot be
quantified cannot become a right under the Act.

2. FWP Suypervision over Fish and Game

. It has long been the rule in Montana that the state "owns"
its wild fish and game for the use and benefit of its citizens.
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Heiser v. Severv, 117 Mont. 105 (1945); Rosenfeld v, Jakways, 67
Mont. 558 (1923). The Department of Fish, Wilalife, and Parks
(FWP) has been given authority to supervise all the wildlife,
fish, game, came and nongame birds, waterfowl, and the game and
fur-bearing animals of the state. §87-1-201(1), MCA. HMuch of
FWP's supervisory activity consists of licensing private and
commercial activities that affect the state’'s fish and came
resource. See, Title 87, chapter 2, MCA. A license is required
not only for hunting, fishing and trapping, but also for any
other activity involving the "possession” of wild fish or came:

It is unlawful for any person to: (1)
pursue, hunt, trap, take, shoot, or kill or
attempt to trap, take, shoot, or kill any game
animal, any came bird, or any fur-bearing animal
or take, kill, trap or fish for any fish within
this state or have, keep, or possess within this
state any ogame animal, cane bird, fur-bearing
animal, came fish, or parts thereof, exceot gs
herein provicded or _as provided by the department .

[ 4 - - -

§87-2-103(1), MCA (emphasis added)

Another statute also generally regulates possession of fish or
game: ‘

It is hereby made unlawful for any person to
purchase, sell, offer to sell, ssess, ship, or
transport any game fish, game bird, migratory came
bird, game animal, ox fur-bearing animal or part
thereof protected by the 1laws of this state,
whether belonging to the same or different species
from that native to the state of kontana, except

a ecificall ermitted the laws of this
state, -

§87-3~111(1), MCA (emphasis added)

- Aside from hunting and fishing, only a few kinds of wildlife
"possession® are actually regulated by statute or FWP
regulation. Regulations are promulgated for game farms
(§87~4-401, et seq, MCA; 12.6.1501, et seg, ARM), menageries and
zoos (§87-4-801, et seqg, MCA; 12.6.1301, et seq, ARM), and fur
farms (§87-4-1001, et seg, MCA; 12.6.1701, et seq, ARM).
Restrictions also are placed on the captive breeding of raptors
(§85-5-201, et seq, MCA; 12.6.1401, et seg, ARM). As a rule,
existing FWP regulations concerning possession of wildlife focus
on the possession of animals for commercial purposes. For
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example, the licensing provisions for game bird farms expressly
do not apply to "a person who owns, controls, or propagates game
birds for purposes other than sale or conveyance.® §87-4-902,
MCA, (Nevertheless, any person that possesses migratorv came
birds for propagation needs state and federal permits. See,
§87-2-807, MCA)

Considerably more extensive are FWP's statutes and
regulations concerning private possession of wild fish. Owners
of fish ponds must apply to FWP for a private fish pond
license, §87-4-603, MCA., A significant limitation on private
fishponds is that they must be located in artificial lakes or
ponds. Id. The apparent purpose of this limitation is to avoid
interfering with natural habitats and migration routes. See,
Paradise Rainbow et. al. v. Fish and Game Commigsion, 148 Mont.
412, 416-18 (1966). FWP also restricts the rearing of fish in
"live cages® in public waters. 12.7.301, ARM. The purpose of
this regulation is "to protect the recreational and aesthetic
use of such water from pellution, excessive private use, and the
introduction of disease.” §87-3-208, MCA. The effect of the
foregoing restrictions is to substantially limit private use of
natural streams for the purpose of cultivating fish.

Other statutes and rules also show the FWP's extensive
regulatory presence in the fisheries area, Besides enforcing
complex regulations concerning fishing methods, PWP supervises a
nunber of state fish hatcheries, and bhas undertaken a fish
planting program throughout the state. See, §87-3-202, MCh;
12.7.601-602, ARM. Also, to further its policy of preventing
fish diseases, FWP has developed an inspection and certification
procedure for imported salmonid fish or eggs. 12.7.501, ARM.

-In summary, FWP has statutory authority to supervise the
fish and wildlife of the state. General statutes prohibit the
"possession" of any animal or fish except as permitted by
statuyte or FWP regulation. Specific FWP regulations focus on
the possession of wildlife for commercial purposes, although FWP
has asserted broad regulatory jurisdiction over private
possession of wild fish.

3. Policy Approaches

In setting a policy concerning private fish and wildlife
appropriations, DNRC must act within the legal guidelines
imposed by the Water Use Act. Two basic principles relevant
here are:

1. Private fish and wildlife appropristions are a
benpeficial use of water under the Act. The DNRC is oblicated to
issue permits for these uses.

2. The Act requires that water use rights be gquantified.
The DNRC cannot issue a permit for a use that cannot reasonably
be quantified. J
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These principles appear to conflict where, as with fish and
wildlife appropriations, a recognized beneficial use is
inherently difficult to quantify. This conflict simply reflects
two disparate purposes of the Water Use Act: a) to maximize the
use of Montana water by authorizing a broad range of beneficial
uses, and b) to implement a definitive water appropriation
statute, one that quantifies and documents all water richts.

At the outset it is clear from 1) and 2) that two approaches
to private fish and wildlife claims &are not legally sound. DNRC
cannot deny permits on the grounds that private fish and
wildlife appropriations are not beneficial uses. Nor can DNRC
routinely issue permits for amounts as claimed, without
determining that the claimed amount is reascnably related to the
proposed use.

A second consideration in setting a policy in this area is
the possibility of overlapping interests of DNRC and FWP in
private fish and wildlife appropriations. FWP has supervisory
authority over Montana's fish and wildlife resources, and in two
instances FWP is granted special authority to claim water
rights., First, FWP, as a public agency, is allowed to make
clains for instream flows and water reservations. §85-2-102(1),
316, MCA. As noted above, private individuals cannot make
instream appropriations for fish and wildlife or for any other
purpose. Second, the legislature has designated FWP as the
exclusive representative of the public for pre-1973 public
recreational uses. §85-2-223, MCA. Nevertheless, nothing in
the Water Use Act ¢or in FWP's enabling statutes gives FWP the
exclusive right to appropriate water for fish and wildlife
purpeses. On the contrary., as noted above, the Water Use Act by
its plain language authorizes private appropriations for fish
and wildlife. FWP statutes are consistent with allowing private
appropriations for these purposes. For example, FWP licanses
private fish ponds. §87-4-603, MCA.

PWP's interest in private fish and wildlife appropriations
can be analyzed in either of two ways. First, it is arguable
that the only activities for which a private fish or wildlife
appropriation should be allowed are those activities
specificaily permitted and/or licensed by PWP (e.g., licensed
fish ponds, game farms, game bird farms, zoos.) This approach
is based on the statutes prohibiting "possession®™ of fish and
came except as specifically provided by FWP statute and
requlation., §¢87-2-103(1), 87-3-111(1), MCA. DNRC's duty to
quantify fish and wildlife appropriations will necessarily limit
acceptable uses to those where some degree of control is
exercised over the wildlife resource. If -this control amounts
to "possession®™ of wildlife, FWP statutes and regulations will
apply. The advantage of this approach is simplicity: DNRC
would grant fish and wildlife permits only for FWP-licensed
activities.

J
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However, it may be hard to justify this first aporoach if
what DNRC requires to control or quantify fish and wildlife uses
is not always "possession® as contemplated in the FWP statutes.
As noted above, present FWP regulations concerning "possession®”
of wildlife focus on private ownership of animals, or possession
of wildlife for commercial purposes. It may be hard for DNRC to
argue that only in these cases can the beneficial use of water
for wildlife reasonably be gquantified.

A second approach is to recognize that PWP's interest in
private fish and wildlife appropriations may vary depending on
the use for which water is sought to be appropriated. Rather
than weigh the FWP interest as well as assessing the
quantifiability of the use for every permit application, some
general observations can be nade by class of use.

Fish. Private appropriations for fish would probably
involve instream impoundments or diversions to artificial
ponds. To achieve sufficient control to quantify the use,
fairly substantial structures may be needed. At this point, the
impact on the fish resource probably invokes the regulatory
jurisdiction of FWP. FWP has in effect prohibited rearing fish
in public waters or locating private fishponds on natural
streams. §87-3-207, MCA; §87-4-603, MCA. Moreover, private
artificial fishponds are reguired to_be licensed.

Given FWP's extensive regulatory presence in-fisheries, DNRC
could justify limiting private appropriations for fish to
activities licensed or approved by FWP. This approach would
limit permit issuance to serious private fishery uses, which may
be sufficiently controlled to aid DNRC in quantifying the use.
This approach also properly recognizes the overlapping interests
of FWP in these uses. :

Wild Game. Appropriations for freely roaning wild animals,
such as deer and elk, or coyotes and jackrabbits, or grouse and
grosbeaks, may be impossible to quantify. Such animals can
obtain water from numerous sources or from any peint along a
stream. Consequently, there may be little or no correlation
between the existence or size of a private diversion and a
benefitted wildlife population. If, after study, DNRC concludes
that this is the case, it would be justified in declining to
issue permits for watering wild came.

FWP does not extensively regulate the possession of wild
game, although private game farms and zo0s must be licensed.
§87-4-401, et seq, MCA; §87-4-801, et seg, MCA. In these
controlled situations, water use can probably be quantified. If

0, DNRC should issue water permits for wildlife use in these
cases.

10
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Waterfowl. Private appropriations for waterfowl would
probably consist of duckponds or other impoundments, either
instream or offstream. Some state and federal regulations may
apply in this area. Possession of migratory game birds for
propagation purposes requires state and federal permits. See,
§87-2-807, MCA. Ownership or control of nonmigratory gzme birds
for sale requires a game bird farm license from FWP. §87-4-901,
MCA. This licensing requirement does not apply when birds are
ovwned, controlled or propacated for noncommercial purposes,
§87-4-902, MCA, although the bird owner is reguired to receive
written authorization of exemption from FWP., Section 9201 and
902 came bird farms probably would be quantifiable beneficial
uses,

Duckponds where the birds are privately owned and controlled
appear to fall under FWP supervision, either under sections 901
or 802 of Title 87, chapter 4, MCA. The ownership of the ducks
is probably sufficient to create a quantifiable use. Duckponds
constructed to attract and sustain wild birds are outside
present FWP regulations. These uses may be quantifiable, or
they may be 2kin to watering wild came. Since there is no FWP
interest involved,.the only question is whether the use can CoC
reasonably be gquantified. DNRC should undertzke some further '
study of this question.

By limiting private f£ish and wildlife appropriations to
those that can reasonably be quantified, DNRC would take a more
restrictive stand towards these uses than does the Water Court
for pre-1973 rights. At present, Water Court policy seems to be
to recognize and grant all private fish and wildlife claims,
although no quantity of water is specified beyond the "minimum
necessary" for the use., The DNRC policy would reflect the 1973
Water Use Act's mandate to document and quantify post-1973 water
uses. Based on the Act, DNRC can justify rejecting
unguantifiable private fish and wildlife claims.

In conclusion, DNRC should proceed by rulemaking to delimit
acceptable private fish and wildlife uses. The options
suggested in this memo are based on the general legal effect of
the quantification problems with these uses, and on an analysis
of the overlapping interests of FWP. Rules restricting private
fish and wildlife appropriations will be defensible in court if
they have a solid legal grounding in the Water Use Act, and are
a result of express DNRC studies of the various quantification
problems, .

11
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MEMORANDUM

To: WRD Manasers
Y ~q/—\

From: John ExTybb inistrator
Date: January 23, 2008

Re:  Changes for Instream Flow Rights

In mid-December WRD staff met with representatives from TU and the Montana Water
Trust to discuss how DNRC processed changes of existing irrigation water rights to
instream flow rights. The concern from the two groups was that DNRC may be
diminishing historic rights by taking a narrow view on what could be changed.
Specifically, the concern was that only the consumptive use associated with the historic
use could be changed. The end result is that even though, the historic diversion water
lasted several months, by limiting the change to consumptive use, the period of time that
the instream flow could be protected was reduced to a few days. For example a change
was issued on the North Fork of Fridley Creek that awarded a flow rate of 4.34 cfs with
the maximum volume of 78.41 acre-feet. This would appear to limit the instream flow
right to less than 10 days of protection (1 cfs = 1.98 af/day; 4.34 cfs*1.98 af/cfs/day =
8.59 af; 78.41 af/8.59 af = 9.1 days). Historically, the water was diverted over the
irrigation season.

After discussing the issue, we reached agreement that the concerns had merit. The
example below is intended to initiate a review of how we evaluate instream flow change
applications. To develop the approach I make several simplifying assumptions in the
example. [ assume full service irrigation and maximum management efficiency.
Thus, there are several issues that I do not try to resolve; for example how historic use is
proven, historic practices where landowners shut off diversions for haying operations
giving neighbors a chance to irrigate, and how instream flows are protected down stream
of the historic diversion. In other words there is still work to be done.

Also, when you read the example assume the applicant and the department have agreed
on historic use and the system is simple so that protection of the water right downstream

STATE WATER PROJECTS WATERMANAGEMENT WATER OPERATIONS WATERRIGHTS
BUREAU BUREAU 1 BUREAU BUREAU
(406) 444-6646 (406) 444-6637 (406) 444-0860 (406} 444-6610




of the historic diversion is not an issue on the tributary stream. I assume that no
protection is afforded to the main stem. I worked with Mike Roberts to assure that I was
using defensible figures as to consumptive use and return flows in the example. Mike
provided the analysis using two approaches: an NRCS program called Irrigation Water
Requirements (IWR) that uses the Blaney-Criddle method to estimate monthly and
seasonal irrigation requirements and use of the Irrigation Guidelines, also developed by
the NRCS (SCS) and included as water use standards in the new appropriations rules
(36.12.115).

There are three key points that [ want managers to discuss and ultimately use to shape a
new approach to these types of changes (see points below). If we fashion a policy based
on these concepts I believe we will be consistent with statute and will not be diminishing
the historic rights that are being changed.

¢ The historic right includes all components identified in the graphic: the historic
flow and volume diverted, the historic volume and flow consumed (both by the
use and other losses to the system), and returns to the system;

e At the historic point of diversion, the historic flow and volume diverted can be
protected if the change application supports the need for this flow and volume for
its new instream flow beneficial use.

¢ Below the historic point of diversion, the historic consumptive use can be
protected downstream to the confluence in this example. (It is still up for debate
how far down a river course this right can be protected.)

This memo begins the discussion on changes to instream flow. The team working on
historic use and consumptive use methodologies will take the memo into their overall
analysis of how we are processing changes.
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Instream Flow Change Example — Consumptive Use

Water Right Conditions:

Historic flow = 10 cfs

Period of use = May 1 to August 31
Days of continuous flow = 100
Historic Volume diverted = 1983 af

IWR - Alfalfa:
Assumptions: Helena (from Climatic Area III)
Net irrigation requirement (80% exceedance or dry year) = 19.61” or 1.63’

Ditch losses:

Phreatophyte consumptive use of ditch water* =0.6 % of total volume
Ditch length = 2 miles

Evaporative loss** from ditch = 4.5 af

Consumptive Use:

Crop use 640 acres * 1.63’ =1043.5 af
Phreatophyte use 1043.5 af * 0.006 = 5.8 af
Ditch evaporation = 45af

Total consumptive use = 1053.8 af

1053.8 af / 100 days = 10.54 af/day divided by 1.983 af/cfs = 5.32 cfs

Irrigation Guidelines - Alfalfa
Assumptions: Climatic Area III
Sprinkler irrigation = 70% efficient
Water ditched from source to pumping pit
Net irrigation requirement (dry year) = 2.41° =28.92” * (.70 = 20.2”/12 = 1.69’

Crop use 640 acres * 1.69’ = 1081.5 af
Phreatophyte use 1081.5 af * 0.006 = 6.5 af
Ditch evaporation = 45af

Total consumptive use = 1092.5 af

Historic Consumptive Flow Right Below the Diversion:
1092.5 af / 100 days = 10.93 af/day divide by 1.983 af/cfs = 5.51 cfs

* see Robinson (1970) via Dalby/Roberts memo to FWP, 6/21/07

** evaporative loss based on Helena pan evaporation for 4 month period
30 inches * 0.75 pan coefficient = 22.5”
22.5 inches/yr (for 120 day period) * 2.4 acres (2mi * 10°) =4.5 af
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Approved by: Anne W. Yates, Legal Und

RE: Imported Water

Date: September 17, 2012

QUESTION PRESENTED:

SHOULD IMPORTED WATER BE TREATED DIFFERENTLY FROM NON-
IMPORTED WATER FOR PURPOSES OF ANALYZING RETURN FLOWS AND
ADVERSE EFFECT IN A CHANGE PROCEEDING?

No Montana authority directly addresses whether return flows from the use of imported
water relied upon by subsequent appropriators in the foreign basin' should be treated differently
from return flows from non-imported water relied upon by water users in the basin of origin for
purposes of analyzing adverse effect of a change in use.

Nothing in the change provisions of the Montana Water Use Act (MWUA) or
Department’s definition of return flow limits the analysis of adverse effect or return flow in a
change proceeding to the basin of origin of the water right proposed for change. Nor does the
MWUA expressly provide an exception to the adverse effect analysis for imported water.

Montana case law provides that imported water is subject to the fundamental water law
principles regarding original intent, place of use, purpose of use, and extent of use as established
through historic use patterns. Once imported water leaves the control of the importer, it loses its
character as such, is treated the same as “natural™ tributary water occurring in the foreign basin,

and is subject to appropriation pursuant to Montana’s prior appropriations doctrine. Montana

! For purposes of this analysis the term “foreign basin” refers to the basin into which water has been imported.
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case law provides that the importer may not subsequently expand its use of imported water
beyond the originally intended use through recapture, reuse, or sale in a manner that adversely
affects subsequent appropriators in the foreign basin. While the Montana Supreme Court has not
expressly held that subsequent appropriators are entitled to protection from adverse effect by a
change in use of imported water, no Montana Supreme Court decision has treated imported water
any differently than non-imported water.

California, Colorado, and Wyoming treat imported water differently from non-imported
water. In those states, an importer is entitled to recapture and re-use return flows from imported
water without regard to subsequent appropriators. This special treatment is rooted in statute, or
early case law of those respective states. However, no Montana statute or Supreme Court case
law has afforded preferential treatment to imported water.

Department of Natural Resources and Conservation (Department) administrative
decisions have addressed this issue with mixed holdings. Recent Department decisions have
concluded that subsequent appropriators may not compel the importer to continue importing
water into a basin. Therefore, they cannot be adversely affected by a change in place of use of
the imported water that diminishes return flow to the basin. An earlier Department decision
concluded that there is no basis in Montana law for treating imported water any differently from
non-imported water.

The following discussion analyzes Montana Supreme Court decisions, decisions from
other jurisdictions, Department decisions, and the opinions of Montana water law scholars and
treatises relevant to the question. Although an argument can be made for the proposition that
return flows from imported water should be treated differently than return flows from non-
imported water in a change proceeding, a close reading of Montana case law indicates stronger
support for the proposition that return flows from imported water should be treated the same as
all other return flows. When Montana case law is considered along with the current
understanding of hydrology, the protection of existing uses provided by the MWUA, and the
Montana Supreme Court’s recent recognition that virtually all of Montana's waters have been
altered or manipulated by man, it is apparent that imported water should be treated the same as

non-imported water when analyzing return flows and adverse effect in a change proceeding.



GENERAL RETURN FLOW PRINCIPLES
In Gassert v. Noyes, 18 Mont. 216, 44 P. 959 (1896)° from 1869 through 1878, the

defendant diverted water from Oro Fino Gulch for placer mining purposes. After the water was

used by defendant, it returned to Oro Fino Gulch and subsequently flowed into Browns Gulch,
whereupon in 1875 the plaintiff appropriated it for irrigation. In 1878, the defendant moved the
place of use of his water right over a ridge which resulted in the water no longer being returned
Oro Fino and Browns Gulches, depriving the plaintiff of water relied upon for irrigation. A
dispute arose over the respective water rights of the parties.

The Court quoted the following language with approval:

Undoubtedly, when plaintiff took up the water, and before other conflicting
interests had vested, the right to the water carried with it the right to construct
such works as were necessary to the full enjoyment of the water. But when it
established its works, and fully appropriated the water by means sufficient for the
purpose, and used it for a term of years in a particular mode, unless there was
something manifesting a more extended right, other parties had a right to suppose
that the plaintiff had itself defined the limits of its rights, and act accordingly.

Gassert, 44 P. at 961(quoting Proctor v. Jennings, 6 Nev. 83 (1870)). The Court concluded that
while the defendant had the right to change the manner and place of use for his water right, in

doing so he could not deprive subsequent appropriators of return flows relied upon for beneficial
uses:

It will not be disputed, we think, that a prior appropriator of water cannot so

change the use of the water as to deprive the subsequent appropriator of his rights.

If the prior appropriator cannot encroach upon the rights of the subsequent

appropriator by changing the use, we think, for the same reasons, he cannot do so

by changing the place of the use.

Gassert, 44 P. at 962.

Thus, the concept of return flows and the balance between a prior appropriator’s right to
change the manner and place of use for a water right and a subsequent appropriator’s right to
insist that such a change in use not substantially change the condition of the source to their
detriment became the law in Montana. Eg. Spokane Ranch & Water Co. v. Beatty, 37 Mont.

342,96 P. 727 (1908)(discussed in more detail below). Subsequent cases reflect the difficulty

2 Often cited as the seminal Montana case regarding return flows.
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early courts had applying this seemingly simple principle to circumstances involving surface
water that after being used by a prior appropriator seeped into the ground before returning to a
surface water source. Over time, however, as the understanding of hydrology and the
connectivity between surface and groundwater has advanced, the so have the protections applied
to return flows.

The MWUA incorporates the principals regarding a senior’s right to change an existing
use subject to a subsequent appropriator’s right to insist that such a change in use not
substantially change the condition of the source to their detriment. A change applicant is
required to prove: “The proposed change in appropriation right will not adversely affect the use
of existing water rights of other persons or other perfected or planned uses of developments for
which a permit or certificate has been issued of for which a state water reservations has been
issued . ..” 885-2-402(2)(a), MCA. Analysis of return flows is central to the determination of
whether a change in use will cause adverse effect.

The Department currently defines return flow as:

that part of a diverted flow which is applied to irrigated land and is not consumed
and returns underground to its original source or another source of water, and to
which other water users are entitled to a continuation of, as part of their water
right. Return flow is not wastewater. Rather, it is irrigation water seeping back
into a stream after it has gone underground to perform its nutritional function.
Return flow results from use and not from water carried on the surface and ditches
and returned to the stream.

ARM 36.12.101(56).

Nothing in the change provisions of the MWUA or Department’s definition of return
flow limits the analysis of adverse effect or return flow in a change proceeding to the basin of
origin of the water right proposed for change. Nor does the MWUA expressly provide an
exception to the adverse effect analysis for imported water. Because interpretation of the
MWUA reflects the fundamental principles of the prior appropriations doctrine, review early
case law is instructive in determining whether there is a basis for treating imported water

differently than non-imported water in a change proceeding.



. MONTANA SUPREME COURT CASESON IMPORTED WATER

A. Trans-basin Diversionsand Return Flowsin the Basin of Origin

In Spokane Ranch & Water Co. v. Beatty, 37 Mont. 342, 96 P. 727 (1908), the Spokane
Ranch & Water Co. (Plaintiff), and others with water rights in Beaver Creek sought to prevent

the City of Helena (Defendant) from exporting six water rights the City purchased for water
from Beaver Creek. Five of the water rights were historically used for irrigation within the
Beaver Creek basin, the return flows from which returned to Beaver Creek and were relied upon
by the junior appropriators/Plaintiffs. One water right was historically transported out of the
Beaver Creek basin for mining purposes and did not return to the Beaver Creek basin. The City
sought to divert the water for all six water rights permanently out of the Beaver Creek basin for
municipal use.

The Court concluded:

so long employed by our courts, comprehend the legal proposition that each
subsequent appropriator is entitled to have the water flow in the same manner as
when he located, and that he may insist that prior appropriators shall be confined
to what was actually appropriated or necessary for the purposes for which they
intended to use the water.

Spokane Ranch, 37 P. at 731. The Court held that the City could not permanently export the full

irrigation water rights from the Beaver Creek basin to the detriment of subsequent appropriators
on Beaver Creek because the Plaintiffs historically relied upon the return flows from such use as
the source and supply of their water. Only that portion of the irrigation water rights that was
consumed and did not return to Beaver Creek based upon evidence of historic use could be
exported. Id.

The Court concluded that the City could permanently export the placer mining water
right out of the basin of origin (consistent with the historic use of its predecessors) because return
flows from the placer mining use did not return to Beaver Creek and, therefore, were not
available for use by the complaining Beaver Creek water users. The Court did not address,
because the issue was not presented, whether junior appropriators in the basin where the placer
mining rights were exported and used had the right to continued return flows from the imported

Beaver Creek water.



In Galiger v. McNulty, 80 Mont. 339, 260 P. 401 (1923), Galiger (Plaintiff) alleged the
right to water from Ramshorn Creek for irrigation of 700 acres in the Ramshorn Creek basin and
sought to prevent McNulty (Defendant) from interfering with those rights. McNulty claimed the
right to export all of the water from Ramshorn Creek for use in Bivens Gulch based upon a prior
1875 decree. Therefore, McNulty claimed the right to sell water exported from Ramshorn Creek
to users in Bivens Gulch for irrigation without consideration of adverse effect to subsequent
Ramshorn Creek appropriators. Galiger, 260 P. at 401.

Based upon the evidence at trial, the district court awarded McNulty two water rights: 1)
an 1868 right to use 150 inches of the waters of Ramshorn Creek through the Miners Ditch, from
May 1 to November 1 of each year; and 2) an 1874 right to use 300 inches of the waters of
Ramshorn Creek through the McKay Ditch from May 1 to July 15 each year. Id. at 404. The
water for these rights was diverted out of Ramshorn Creek, over a divide and used for mining in
Bivens Gulch. Water that was not consumed by the mining operation discharged into Bivens
Gulch and did not return to Ramshorn Gulch. Id. at 401.

Simonsen (Intervenor) claimed that for more than 60 years he had irrigated 1/3 of his
land in Bivens Gulch with water naturally flowing in Bivens Gulch and irrigated 2/3’s of his land
with water from a 50% interest purchased from McNulty in the Miners and McKay Ditches in
1925. He argued that he acquired the right to Ramshorn Creek water diverted through the
McKay and Miners Ditches which was senior to any right claimed by Galiger. Id. at 405.

Initially, the Court recognized McNulty’s right to import water from Ramshorn Creek
into the Bivens Creek basin for use in its mining operation:

Waters primarily belong in the watershed of their origin, if there is land therein
which requires irrigation. In this case the waters were taken out to be used in the
alien watershed, where and after being so used they could not return to the
original stream either by percolation, seepage, or otherwise; hence they were lost
to the area in the original watershed. . . . It is sufficient here to say that the right to
the use of this water for placer mining purposes by the [McNulty] has been
sustained, but it may be appropriate to remark that the burden placed upon the
water should not be added to, to the detriment of appropriations made for
irrigating lands within the area of the stream from which the water is diverted.

Id. at 405.
The Court explained that while McNulty could change the place of diversion and change

the use of the water diverted from Ramshorn Creek, he could not do so to the prejudice of
6



subsequent appropriators on Ramshorn Creek. 1d. at 405 (citing Thomas v. Ball, 66 Mont. 161,
213 P. 597; Head v. Hale, 38 Mont. 302, 100 P. 222; Carlson v. City of Helena, 43 Mont. 1, 114
P. 110; Lokowich v. City of Helena, 46 Mont. 575, 129 P. 1063). The Court continued,
concluding that an appropriator was not permitted to use the water for its original purpose, and

then, in the interim when not continually used by him, sell water for to others in the foreign basin
to the detriment of subsequent appropriators in the basin of origin. Id. at 406 (citing Creek v.
Bozeman Waterworks Co., 15 Mont. 121, 131, 38 P. 459, 461). The sale of water constituted an

expansion of the original right or a new use.

The Court held that after McNulty used water for placer mining it became waste, fugitive,
and vagrant water over which McNulty had no right, and, therefore, could not sell. Because
McNulty did not relinquish the right to use water for mining he had nothing to sell to Simonsen,
and his attempt to sell imported Ramshorn Creek water was invalid. The Court further explained
that to the extent Simonsen claimed the right to use of water based upon the purchase of interest
in Miners and McKay Ditches, the priority date of the right would be January 16, 1925, as it was
a new/additional burden on Ramshorn Creek water and would be junior to Galiger. Id. at 406.
Ultimately, the Court’s conclusion regarding the increased diversion from and burden upon the
source applies equally to imported water and non-imported water — McNulty would not be
permitted to increase his diversion from Ramshorn Creek to sell to users in Ramshorn Creek
either.

Galiger sheds little light on the issue regarding how return flows from imported water
relied upon by subsequent appropriators in a foreign basin should be analyzed for purposes of
adverse effect in a change proceeding. The issue was whether McNulty could increase the
burden on Ramshorn Creek by continuing to divert water from Ramshorn Creek for its original
placer mining operation in Bivens Gulch and divert and sell additional water diverted from
Ramshorn Creek to irrigators in Bivens Gulch to the detriment of subsequent appropriators in
Ramshorn Creek. It appears that the right claimed by Simonsen was for Ramshorn Creek water
that McNulty had no right to divert in the first place. Therefore, whether Simonsen had the right
to use return flows from McNulty’s placer mine operation consistent with McNulty’s historic use

was not at issue or addressed.



In Mclntosh v. Graveley, 159 Mont. 72, 495 P.2d 186 (1972), the Court considered

whether the Defendant (Gravely), whose predecessor diverted water from the Ophir Creek basin

for use in the Three Mile Creek basin for irrigation, could change the place of use in the Three
Mile Creek basin over the objection of the Plaintiff (McIntosh), who possessed water rights in
the Ophir Creek basin. The evidence established that the water diverted by Defendant and its
predecessor did not return to the Ophir Creek basin. Mclintosh, 159 Mont. at 75, 495 P.2d at 188.
The Court initially recognized that that a water user may not extend the use of water to
additional lands not under actual or contemplated irrigation at the time the right was decreed to
the injury of subsequent appropriators. Mclntosh, 159 Mont. at 80-81, 495 P.2d at 191 (citing
Spokane Ranch & Water Co. v. Beatty, 37 Mont. 342, 96 P. 727; and Quigley v. Mcintosh, 110
Mont. 495, 103 P.2d 1067). However, the Court concluded that where water was exported from

the basin of origin no injury could occur to subsequent appropriators in the basin of origin: “this
principle is not germane to the instant case, as no injury to subsequent appropriators in the
drainage of origin is possible where permanent diversion of the waters into another basin was
decreed in the original appropriation.” Id.

The Court concluded that the Plaintiff could not complain of injury from Defendant’s
change in place of use because return flows from the water exported from the Ophir Creek basin
were never available as a source of supply for Plaintiff’s water rights: “Plaintiffs could not
further benefit from the waters diverted to the Three Mile Creek drainage under the original
appropriation, so they are not burdened or damaged in any way from irrigation of other lands in
that drainage.” Mclntosh, 159 Mont. at 83, 495 P.2d at 193.

Mclintosh confirms that water users in the basin of origin may not complain of injury
from a change in use of water that was permanently exported for use outside the basin of origin.
However, similar to Spokane Ranch, it does not address whether water users in the foreign basin

may insist that a change in use of imported water not alter the condition of the source of supply
in the foreign basin.

In summary, the above cases establish that where a senior water user exports water from
one basin for use in another, he is limited to his originally contemplated use. Any change in that
use may not increase the burden on the basin of origin. Subsequent appropriators in the basin of

origin may not object to a change in the exporter’s manner or place of use in the basin of import
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based upon adverse effect from diminishment of return flow, as they could not have relied upon
return flows as a source of supply. However, they may insist that the exporter not increase the
burden on the source through an expansion or change in use.

B. Trans-basin Diversions and Return Flowsin the Foreign Basin

The case of Popham v. Holloron, 84 Mont, 442, 275 P. 1099 (1929), involved a dispute

between two competing water users who diverted water from Holloron Gulch for irrigation

purposes. Prior to 1900, but for intermittent snowmelt and precipitation, Holloron Gulch was a
dry ravine. In 1900 the Ravalli Land and Irrigation Co. completed construction of the Hedge
Ditch which imported water from a another basin and thereafter overflow, waste, and seepage
water from Hedge Ditch found its way into Holloron Gulch and flowed down the Holloron
Gulch during the irrigation season. In 1909 the Bitterroot Valley Irrigation Company completed
a canal which imported water from Como Lake, 50 miles away, from which seepage water also
materially augmented the flow of water in Holloron Gulch. Popham. 275 P. at 1101.

In 1902, Popham (Plaintiff) built a dam in Holloron Gulch which diverted water through
a 1 % mile ditch for irrigation. Over time as the amount of water in Holloron Gulch increased
Popham improved his dam and diverted more water as it was available. By 1911, Popham was
impounding and diverting all of the water out of Holloron Gulch for irrigation. Id.

In 1923, E. Holloron (Defendant) began diverting water from Holloron Gulch above
Popham’s point of diversion for irrigation purposes, capturing water that previously flowed
unimpeded to Popham’s dam and ditch. Popham then filed an action in court to have his rights
to Holloron Gulch water decreed and to enjoin Holloron from interfering with those rights. In
her defense, Holloron maintained that Popham had not established any right to the water because
it was seepage and wastewater which was not subject to appropriation.

The issue before the Court was whether, and the extent to which, either party
established an appropriation under Montana law:

each attempted to appropriate water flowing in a well-defined channel, but which,
except for the negligible quantity supplied by rains and melting snow, comes from
no natural source, but is the result of waste, seepage, and percolation from
artificial irrigation works bringing water from foreign sources to lands adjacent to
the gulch in question.

Popham, 275 P. at 1102,



The Court initially concluded that the use of seepage or wastewater did not constitute an
“appropriation” pursuant to Montana case law prior to the adoption of § 7093 R.C.M. (1921),
when Popham’s appropriation was commenced. One could not obtain the right to use of
someone else’s waste or seepage, and could not compel a water user to continue providing water
through waste or seepage. Id.

However, the Court concluded that once “vagrant” groundwater reaches a natural channel
(whether from precipitation, seepage or percolation, imported water over which the importer has
lost control, or water of a slough feed by seepage from irrigation) its loses character as seepage
or wastewater and constitutes a “water course” within the meaning of the law of water rights and
IS subject to appropriation.

The main source of supply of all western streams is, primarily, the melting of
snow and the fall of rain in our mountains and foothills ... Such waters, thus
forming a water course and flowing with regularity from year to year, although
the channel may be dry for the major portion of each year, are a proper subject of
appropriation and where such waters did not originally collect and flow down
the channd, if through the instrumentality of man they have been made to do
so and, through years of so flowing have acquired a permanent character asthe
natural drainage of the watershed, the original manner of the creation of the
stream isimmaterial; it isa “ water course” with all the attributes of one wholly
natural.

Popham, 275 P. at 1102 (emphasis added)(citations omitted). The Court held:

We are of opinion that, under our statute, under the authorities and on principle,
the water in question, having lost its character as waste, seepage, or percolating
water, and having become a “water course” in a well-defined channel, where it
had flowed for more than twenty years, mingled with such waters from a natural
source as flowed in the natural channel, and has furnished a never failing supply
of water for the development of valuable grain lands, was a proper subject of
appropriation, regardless of the original source of the water at a point distant
from this watershed or the fact that the flow was not, during the early years of the
life of the stream, continuous throughout the year.

Popham, 275 P. at 1103 (emphasis added). The Court ultimately affirmed the district court’s
decree to Popham of 50 inches of water appropriated in 1902, and 110 inches appropriated in
1911, and to Holloron 40 inches as of 1924 subject to Popham’s senior appropriation.

Popham confirmed that once imported water escapes the control of the original

appropriator and reaches a natural water course it is subject to appropriation the same as water
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naturally occurring in the basin and may be appropriated by subsequent appropriators. However,
the dispute before the Court did not address whether the original importer could change its
manner or place of use of the imported water without consideration of subsequent appropriators
in the foreign basin.

In Rock Creek Ditch and Flume v. Miller, 93 Mont. 248, 17 P.2d 1074 (1933), Miller
(Defendant) appropriated water from Wyman Creek in 1911. In 1914, the Plaintiff Rock Creek

Ditch Co. (RCDC) constructed a canal running from the east fork of Rock Creek over the ridge
into the Trout Creek basin, where RCDC sold water conveyed by the canal to its stockholders for
irrigation. Water used from the canal for irrigation that was not consumed by crops seeped into
the ground and discharged into Wyman Creek, increasing the flows in Wyman Creek. Miller
diverted and used the increased flow from Wyman Creek for irrigation as it became available. In
1928, with the permission of RCDC, Hickey constructed a ditch to divert water from Wyman
Creek. Rock Creek, 17 P.2d at 1075. Hickey and RCDC maintained that the ditch diverted
“imported” Rock Creek water from Wyman Creek to which RCDC had the right to sell as the
original appropriator and importer of said water. RCDC argued that by bringing Rock Creek
water into the Trout Creek basin it created a new source of supply — “developed water” - and that
through its stockholder Hickey, RCDC recaptured this developed water for the use and benefit of
RCDC stockholders. RCDC maintained that it was entitled to sell and/or reuse all Rock Creek
water imported into the basin because it was not part of the natural Wyman Creek watercourse
and, therefore, not subject to appropriation by others. Rock Creek, 17 P.2d at 1076.

The Court rejected the contention that the imported water constituted “developed water”
comparing the definition of developed water set forth in Kinney on Irrigation and Water Rights
(2d Ed.) § 1205; Beaverhead Canal Co. v. Dillon El. L. & P. Co., 34 Mont. 135, 85 P. 880, 882
(1906) and Smith v. Duff, 39 Mont. 382, 102 P. 984 (1909). It explained that “developed water”

was subsurface water that was not previously available to any surface water appropriator and

could not be created simply by diverting surface water from one basin to another:

One cannot be said to have developed water who has diverted it from a running
stream and has conveyed it elsewhere. The idea of developed water connotes
obtaining subsurface waters which have not theretofore been available.
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In other words, the rule of developed water contemplates the increase of a stream

occasioned through the exertions of man directed to that end, and does not

contemplate accessions to the stream through the processes of nature, as by

percolating waters.
Rock Creek, 17 P.2d at 1078. This notion of developed water reflects the then existing
understanding and state of the law at the time. At the time, one could not obtain an appropriation
right to groundwater. Therefore, bringing groundwater to the surface constituted a new and
independent source of water. This conclusion refines the Court’s prior decision in Beaverhead
Canal Co. v. Dillon Electric Light & Power Co., 34 Mont. 135, 85 P. 880 (1906), in which the

Court concluded that an appropriation is measured by the natural flow of the source and may not

include artificial accretions thereto.

The Court concluded that through its appropriation of Rock Creek water, RCDC acquired
only the right to the beneficial use of that water - not title to the corpus of the water. The Court
explained that Montana’s prior appropriation doctrine relied upon the right of subsequent
appropriators to appropriate unused water returning to or discharging into a source of supply to
maximize the beneficial use of Montana’s water resource:

even though the first appropriator claims the whole volume, and can at times, or
even constantly, use the same for some industrial purpose, because such use does
not usually swallow it, but leaves it available to others. By such an appropriation
the first appropriator does not acquire a pre-emption of the whole creek, so that he
or his successor may, after enjoying the use of it for some beneficial purpose,
convey the creek away, and cut off subsequent appropriators. Therefore a
subsequent right to use the same water, or so much of it as returns to the creek,
and to use the waters of the creek when the first is not using the same, may be
acquired.

Rock Creek, 17 P.2d at 1079 (quoting Creek v. Bozeman Water Works Co., 15 Mont. 121, 38 P.
459).

Although the Court recognized that RCDC and its shareholders could recapture or reuse
seepage or wastewater while it remained on their land, it explained that the right to do so
terminated when the water seeped underground and escaped onto other land, joined a natural
stream, or came into another's control:

Where vagrant, fugitive waters have reached a natural channel, and thus have lost
“their original character as seepage, percolating, surface, or waste waters,” they
serve to constitute a part of the water course, and are subject to appropriation.
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Rock Creek, 17 P.2d at 1077 (citing Newton v. Weiler, 87 Mont. 164, 286 P. 133; Galiger v.
McNulty, supra). The Court continued, citing United States v. Haga, 276 F. 41 (Idaho S.D.C

1921), for the proposition that a water user could recapture or reuse seepage or wastewater while
it remained on their land only to the extent that they had originally manifested the intent to do
so, or done so before subsequent appropriators made use of the water for beneficial purposes.
Because RCDC through Hickey made no attempt to recapture the imported water before it
reached Wyman Creek, it retained no right to do so to the detriment of subsequent water users on
Wyman Creek. Rock Creek, 17 P.2d at 1080.

The Court concluded that Miller made use of all the waters of Wyman Creek®, whether
consisting of the flow in ordinary season from snowmelt, seasonal rains, or imported Rock Creek
water, long before RCDC through Hickey made any attempt to appropriate water from Wyman
Creek in 1928. Therefore, it held that neither RCDC nor Hickey could interfere with Miller’s
use:

If the rule were otherwise, we should be compelled to hold that on this feature of
the case Galiger v. McNulty, supra, was incorrectly decided; and the Bitter Root
Valley Irrigation Company, whose canal lost water by seepage, creating the
supply over which Popham and Holloron were litigating, could “recapture” the
water from Popham, who prevailed in that lawsuit. Popham v. Holloron, supra.
Therule contended for by plaintiff would lead usinto “a morass of practical
difficulties and doctrinal refinements.” 1t would disturb the settled policy upon
which the owners of water rights of this state have depended, founded upon the
decisions of this court, through the long course of the years. Derangement of a
policy so deeply rooted is not to be contemplated except under a compelling
necessity, which does not seem to exist.

Rock Creek, 17 P.2d at 1080(emphasis added). Rock Creek provides no distinction between
water naturally occurring within the basin and water imported to the basin for purposes of
appropriation by other water users.

In Mungas v. Third Judicial District Court, 102 Mont. 533, 59 P.2d 71 (1936), the Court
subsequently re-affirmed the principles previously set forth in Rock Creek. Mungas, a

stockholder in the RCDC, maintained that they brought the water involved from an independent

source of supply and it would not naturally have been available as a part of the waters of Wyman

¥ Except the 25 inches to which Carey had a prior right.
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Creek for the irrigation of the Miller land. Mungas asserted that they were entitled to recapture

and use the water on additional lands before it crossed the boundaries of their land. Mungas, 59

P.2d at 72. Following a discussion of its decisions in Rock Creek, Popham and Galiger, the
Court rejected Mungas’ argument, concluding:

The evidence is conclusive that the draw heretofore mentioned is a tributary of
Wyman creek. The court in the original suit adjudged that the Millers had certain
rights in the waters of that creek and its tributaries, and hence the company's
successors in interest were without right to the waters of that creek. The
stockholders of the corporation plaintiff in that action were expressly enjoined
from interfering with those rights. The waters which the relators are utilizing in
section 7 have become, under the authorities cited supra, waters flowing in a
water course, although it is true that the relators and the ditch company have
brought these waters originally from another watershed, but for us to hold that
they may devote them to the use of irrigating section 7 would be contrary to the
holding of this court in the Galiger-McNulty Case, supra, and approved in the
case of Rock Creek Ditch & Flume Co. v. Miller, supra, unless we were to make a
distinction between the case of Galiger v. McNulty and this one. Thereitissaid
that where water was brought from an outside watershed into another and used
for the purpose for which it was brought, thereafter this water might not be sold
to another, upon the theory that the corpus of the water did not belong to the
first user and after he had completed his use he must permit it to continue down
the water course. Heretherelators are not selling the water but propose to
devote it to another and additional use. We are unable to draw any real
distinction between the two cases. | f the appropriator may not sell the water
remaining after it has served itsintended use or can no longer be devoted to
that purpose, then he may not devote it to an entirely new, distinct, and
independent use.

Mungas, 59 P.2d at 74(emphasis added).

Similar to Galiger, the Court’s analysis in Rock Creek and Mungas provides that the

extent of a water right for an appropriator who imports water from one basin for use in a foreign
basin is limited by his original intent and actual beneficial use like any other water user. Once
the imported water is used for the original intended purpose and leaves the control of the
appropriator, it loses its character as imported water and is indistinguishable from water naturally
occurring in the basin.  The water is then subject to appropriation and the original importer may
not reuse, recapture, or sell the water beyond its originally intended use to the detriment of
subsequent appropriators in the foreign basin. Neither Rock Creek nor Mungas directly

addresses whether a change in use of imported water that does not expand the underlying right
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must be analyzed for adverse effect caused by a change in return flows relied upon by
appropriators in the foreign basin. Indeed, Mungas reflects the Court’s hesitance to carve out
any exceptions for imported water and its unwillingness to distinguish imported water from non-
imported water for purposes of the prior appropriations doctrine.

In Mannix & Wilson v Thrasher, 95 Mont. 267, 26 P.2d 373 (1933), the Pioneer Placer
Mining Company (PPMC) and Gold Creek Place Mines (GCPM) possessed 1865, 1866, and
1867 water rights to divert water from Gold Creek over a ridge for mining purposes. After the

water was used in PPMC’s and GCPM’s mining operations, it seeped underground discharging
into Pioneer Creek where it subsequently flowed into Pikes Peak Creek which subsequently
flowed into Gold Creek. While the exact quantity of water diverted from Gold Creek was not
known, it was established that 2/3 of the water flowing in Pikes Peak Creek below its confluence
with Pioneer Creek was “Gold Creek water” imported into the basin by PPMC. Mannix, 26
P.2d at 373.

Defendant Hogan possessed two water rights to divert water from Gold Creek dated June
1, 1883, and June 1, 1886. Defendant Thrasher possessed one water right to divert water from
Gold Creek dated June 1, 1885. On April 30, 1888, Plaintiffs Mannix & Wilson and others
began diverting water for agriculture purposes from Pikes Peak Creek between its confluence
with Pioneer Creek and Gold Creek through the Cannon & Brand Ditch. In doing so, they relied
upon return flows to Pioneer and Pikes Peak Creek from the Gold Creek water imported by
PPMC and GCPM. On June 1, 1888, the Defendants constructed the Company Ditch which
diverted water from Pioneer Creek and deposited the water in Gold Creek, which Defendants
subsequently diverted from Gold Creek to the respective places of use associated with their Gold
Creek water rights. Prior to this time, the first ditch to divert return flows from water imported
by PPMC and GCPM was the Cannon & Brand Ditch on Pikes Peak Creek. Mannix, 26 P.2d at
374.

Plaintiffs sought to enjoin Defendants from diverting Pioneer Creek water to Gold Creek
through the Company Ditch. Defendants conceded that Plaintiffs had the prior right to the
“normal and natural” flows for Pioneer and Pikes Peak Creek. However, Defendants maintained
they had a superior right to Gold Creek water flowing in Pioneer Creek, arguing that water

imported from Gold Creek to Pioneer Creek never left the Gold Creek basin and was subject to
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recapture from Pioneer Creek in order of priority by those having appropriations from Gold
Creek. The water commissioner and district court agreed with the Defendants, ruling that
Defendants’ had the prior right to divert “Gold Creek” water from Pioneer Creek through the
Company Ditch. Plaintiffs appealed. Mannix, 26 P.2d at 374.

On appeal, the Montana Supreme Court initially confirmed that pursuant to both Montana
law and the 1915 decree, PPMC and GCPM were restrained from changing the place or manner
of use of water to the detriment of subsequent appropriators:

When the appropriations were first put to use, it was the practice of the miners,
never changed, to release the water after use to the channel of Pioneer creek. The
obligation put upon the mining companies by the decree was that after using
the water for the purpose and at the place for which it was appropriated to
return it immediately to the channel of Pioneer creek, which would carry it to
Pikes Peak and eventually to Gold creek (unlessintercepted by others). Theidea
was to confine the water to the object of and to the place for which the water
was appropriated, nothing more. . .

Mannix, 26 P.2d at 375(emphasis added). The Court then rejected Defendants’ argument

concluding:

When this water was deposited in Pioneer creek, it was as much beyond the reach
of the [Defendants], until the construction of the Company Ditch, as if Pioneer
creek were entirely without the Gold creek watershed. When [Plaintiffs] made
their appropriations from Pikes Peak through the Cannon & Brand ditch, the
water thereby appropriated was that in which [Defendants] . . . had no interest
whatsoever. [Defendants] rights to the water used in placer mining at Pioneer and
thereafter flowing in Pioneer creek did not come into being until the date of their
appropriation of the same through the Company ditch; then it was to them Pioneer
water, and so they appropriated it, notwithstanding the gratuitous assertion of the
court that they appropriated the natural flow of Pioneer and the water of Gold
creek therein flowing after use.

Similar to the other cases discussed above, Mannix does not directly address the issue
raised when one seeks to change the use of imported water. However, the analysis indicates that
the importer is confined to the purpose and place of use for which the imported water was
originally appropriated and may not change its place or manner of use to the detriment of
subsequent appropriators in the foreign basin who rely upon the return flows from the imported

water. It further suggests that return flows from the place of use for imported water are to be
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treated the same as return flows from the place of use for water used in the basin of origin.

The above cases do not provide a definitive answer regarding analysis return flows from
imported water in a foreign basin for purposes of evaluating adverse effect. However, these
cases indicate that once imported water has been beneficially used in foreign basin, the original
importer’s right to the use of that water terminates. Any return flows are subject to appropriation
and priority in the foreign basin in the same manner as water naturally occurring in that basin.
1. IMPORTED WATER IN OTHER JURISDICTIONS

Unlike Montana, other states have directly addressed issues regarding return flows from

imported water through case law and/or legislation. In California, Colorado, and Wyoming an
importer is entitled to exclusive use of imported water with few exceptions and need not consider
adverse effect to those who rely upon return flows from the imported water in the foreign basin.
On the other hand, Utah courts have recently indentified the issue of imported water as an
important legal issue in need of careful consideration.

A. Colorado

In Colorado, both case law and statute provide that one who imports water is entitled to
the exclusive use of the imported water. Colorado statute provides:

(1) Whenever an appropriator has lawfully introduced foreign water into a stream
system from an unconnected stream system, such appropriator may make a
succession of uses of such water by exchange or otherwise to the extent that its
volume can be distinguished from the volume of the streams into which it is
introduced. Nothing in this section shall be construed to impair or diminish any
water right which has become vested.

(2) To the extent that there exists a right to make a succession of uses of foreign,
nontributary, or other developed water, such right is personal to the developer or
his successors, lessees, contractees, or assigns. Such water, when released from
the dominion of the user, becomes a part of the natural surface stream where
released, subject to water rights on such stream in the order of their priority, but
nothing in this subsection (2) shall affect the rights of the developer or his
successors or assigns with respect to such foreign, nontributary, or developed
water, nor shall dominion over such water be lost to the owner or user thereof by
reason of use of a natural watercourse in the process of carrying such water to the
place of its use or successive use.

§ 37-82-106, C.R.S.A.
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The Colorado Supreme Court has concluded that unlike users of non-imported water, one

who imports water is entitled to recapture and reuse imported water without regard to subsequent

appropriators in the foreign basin. Denver v. Fulton Irrigating Ditch Company, 506 P.2d 144
(Colo. 1972); Public Serv. Co. v. Willows Water Dist., 856 P.2d 829, 833 (Col0.1993)(“An

appropriator of native, tributary water, which historically flows back to the stream from whence

it comes, is permitted only one use of the water because the return flows are subject to water
rights on the stream in the order of their priority. By contrast, the owner of a water right which
has been imported into a stream system has the right to successive reuse, to extinction, of the
water.”); Town of Estes Park v. Northern Colo. Water Conservancy Dist., 677 P.2d 320, 326

(Colo.1984) (“Subject to contractual obligations, and possibly other limitations not relevant here,

a developer of foreign water has the right to use, reuse, successively use, and dispose of such
water.”).

The Colorado Supreme Court has also concluded that the right to the recapture and reuse
of imported water is not subject to the original intent of the appropriator or abandonment of any
portion through nonuse. Accordingly, imported water in Colorado is administered independently
of the system governing native water and the “no injury” rule does not apply to changes in use of
imported water. City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 66-73 (Colo. 1996)(Statute

providing for approval of change of water right that would not injuriously affect owner of or

persons entitled to use water under vested water right or decreed conditional water right does not
apply to downstream reusers of foreign water imported. Thus, statute did not provide basis for
trial court to require that city replicate foreign water return flows, in action in which city was
granted changes in use of existing water rights, as downstream users did not have vested water
right in imported water return flows).

B. California

California treats imported water differently from non-imported water as well. An
importer may recapture/reuse imported water and is not required to maintain return flows even
when failure to do so impairs the diversion capabilities of lower appropriators. In Stevens v.
Oakdale Irrigation Dist., 90 P.2d 58, 62, 13 Cal. 2d 343, 352 (1939), California’s Supreme Court

concluded:

To summarize, one who produces a flow of foreign water for beneficial use and
thereafter permits it to drain down a natural stream channel, is ordinarily under no
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duty to lower claimants to continue importing the supply or to continue
maintaining the volume of discharge into the second stream channel at any fixed
rate. . . after importing water from one river, passing it through irrigation works,
and discharging it into a natural creek bed in the second watershed, may change
the flow of water imported or the volume of water discharged from its works into
the second stream, or stop the flow entirely, so long as this is done above the point
where the water leaves the works of the district or the boundaries of its land.

Thus, the importer retains the exclusive right to use of imported water in California regardless of
adverse effect to subsequent appropriators. See also City of Los Angeles v. City of San
Fernando, 537 P.2d 1250, 14 Cal. 3d 199 (1975).

C. Wyoming
Wyoming likewise treats imported water differently than non-imported water. In Basin

Electric Coop. v. Wyoming, one question before the Wyoming Court was whether Basin

Electric’s water right could be limited to historic consumptive use where at least part of the
return flows from its use discharged into a foreign basin rather than returning to the surface water
source or origin. The Court concluded that Basin Electric could not expand its consumptive use
based on Wyoming’s change statute which expressly limited the amount of water that could be
changed to the historic consumptive use.* However, it also explained that Basin Electric was not
required to analyze a change in return flows to the foreign basin for adverse effect:

In the usual situation where return flows feed the stream an appropriator would be
allowed to change only the amount of his consumptive use because other
appropriators would otherwise be injured. In this respect, the consumptive-use
and return-flow factors overlap. Where there are no return flows to the stream, as
is the situation here with respect to application of water below the divide, the
return-flow factor has no relevance. Nevertheless, the consumptive-use factor
must still be applied to determine the amount of water which can be transferred.
Any other construction would render the consumptive-use requirement of the
statute meaningless. Although of less importance in the normal return-flow
situation, the consumptive-use limitation becomes significant in cases like that
presented here and in other cases where there is a disparity between actual usage
and adjudicated rights.

4 §41-3-104, W.S states in relevant part: “The change in use, or change in place of use, may be allowed, provided
that the quantity of water transferred by the granting of the petition shall not exceed the amount of water historically
diverted under the existing use, nor exceed the historic rate of diversion under the existing use, nor increase the
historic amount consumptively used under the existing use, nor decrease the historic amount of return flow, nor in
any manner injure other existing lawful appropriators. ...”(Emphasis added).
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Basin Electric Coop. v. Wyoming, 578 P.2d 557, 566 (Wyo. 1978). In an interesting analysis,

the Court found that only that amount of water “consumed” was beneficially used. Essentially
water constituting return flows in the foreign basin had gone to “waste” and was not beneficially
used. 1d. at 570. Because that amount of water that made up the return flows was not considered
beneficial use, the Court found that Basin Electric had no right to those flows and no right to
change those flows. 1d.

It is not clear from the opinion in Basin Electric whether any appropriator depended on
the return flows in the foreign basin. The Dissent understandably takes issue with the Majority’s
equating “consumptive use” and “beneficial use,” based on the traditional understanding of duty
of water which would include carriage water and acknowledge system inefficiencies. The
Dissent argued that change of the portion of the water constituting return flows in the foreign
basin should have been allowed because there would have been no injury to other entitled
appropriators. 1d. at 576.

The Wyoming Supreme Court subsequently addressed return flows and imported water in
deciding whether the City of Rawlins could change the place of discharge for its treated
municipal effluent:

The right of the City to use such imported waters finds its roots in the common
law of property and the Puritan ethic: One who by his own effort adds to the
supply of a stream, is entitled to the water even though a senior priority might be
without water. A person should reap the benefit of his own efforts, and a priority
relates only to the Natural supply of the stream at the time of appropriation.

These concepts are not new to Wyoming water law, since they have been applied
to protect the right of a senior appropriator to recapture waste and seepage water.
The lower landowner using such water merely takes his chances as to future
supplies, no matter how long he uses such water.

We hold that in the imported-water context which gives the importer the
unrestricted right to reuse, successively use and make disposition the importer's
right to do these things is not subject to abandonment insofar as these defendants
are concerned. It must be remembered that any other holding would be
inconsistent with the fact that the defendants depend entirely on the City's
sufferance it is always free to terminate the importation.

Thayer v. City of Rawlins, 594 P.2d 951. 955-56 (Wyo 1979). While the primary focus of the

case was the management of sewage effluent, the Court clearly concluded on water law
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principles that the state engineer lacked jurisdiction to deny the City’s proposed change based

upon adverse effect to juniors who relied upon return flows from the imported water. Id. at

958. Thayer v. City of Rawlins further suggests that an importer is not restricted to its original
consumption as previously held by the Wyoming Court in Basin Electric.

D. Utah

In contrast, the Utah Supreme Court recently expressed grave concern regarding a water
user’s argument that it was entitled to recapture its own imported water return flows from an
irrigation project without regard to injury to subsequent appropriators. Strawberry Water Users
Association v. USBOR, 133 P.3d 410 (2006). However, the issue was not before the Court for

decision and, therefore, was not decided.

The majority of other western states treat imported water differently than non-imported
water. In those states, an importer is entitled to recapture and re-use return flows from imported
water without regard to subsequent appropriators. This special treatment appears to be rooted in
statute, or rooted in the early case law of the respective states. No similar statute exists in
Montana. Importantly, the rule adopted in other western states conflicts with the Montana
Supreme Court’s analysis and conclusions in Popham, Rock Creek and Mannix.

V. DEPARTMENT DECISIONSON IMPORTED WATER

Department decisions regarding imported water and return flows have reached different

results depending upon how the issue was framed in the proceeding. In Matter of the
Application for Beneficial Use Permit No. 19804-S411 by City of Helena, Final Order (1982)

the Department considered whether the City could obtain a permit to appropriate water which

was originally imported by the City, after it had left the city’s control and reached a natural
watercourse where it was appropriated by others. The analysis explained that subsequent
appropriators were entitled to maintenance of stream conditions substantially as they existed at
the time of their appropriation. It continued, concluding that return flows from imported water
were part and parcel with the stream and that the objector’s appropriations included
“wastewater” from the water imported by the City as part of the source of supply. City of
Helena, Final Order, at Pgs. 1-2.

While the analysis in City of Helena recognized the policy reasons for treating imported

water differently citing Denver v. Fulton Irrigation, it rejected the proposition that an importer
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was entitled to the exclusive use of all imported water under Montana law. City of Helena, Final

Order, at Pg. 3. With regard to the extent of an importer’s right to use of imported water, City of
Helena relied upon Rock Creek explaining:

the Court therein characterized such trans-basin diversions as yielding nothing

more than the typical usufructory interest in these foreign waters. That is, the

importer does not own the corpus of the water, but only the right to use the same

for some defined purpose. . . . Since the importer of water into new drainage

basins has only that interest in the water that is typical of any appropriator, the

same principles govern each such water user insofar as they relate to the scope of

his water claim.

City of Helena, Final Order, at Pg. 4. While the decision recognized that the objector’s rights
were subject to the City’s privilege to abandon its use (thus discontinuing the return flow source)
it concluded that the City did not have the right to expand its use of the imported water in a
manner adversely affecting other water users in the foreign basin. City of Helena, Final Order,
at Pgs. 4-5.

The analysis in City of Helena suggests that while an importer may not be compelled to
continue importing water, so long as an importer continues to beneficially use the imported
water, any change in use is subject to the same adverse effect analysis as a change to any other
water right. However, City of Helena does not squarely answer the question presented, as the
issue in that case was whether the City had the right to a permit to appropriate return flows from
its imported water, not whether the City could move the place of use for the imported water thus
cutting off return flows in the foreign basin.

In Matter or the Application for Change of Appropriation Water Right No. G115754-43D

by Thayer, Final Order (1991), the Department considered whether the objector to a proposed
change had a vested right in return flows from an applicant’s use of imported water. Thayer
explained that were the applicant proposing to recapture and reuse previously abandoned return
flows, the loss of return flows to the foreign basin would be considered adverse effect under the
law. Thayer, Final Order, at Pg. 5. However, Thayer found the fact that the applicant only
proposed to move the initial place of use was pivotal to the inquiry. It cited Rock Creek and
Mannix for the proposition that the exclusive use of imported water (water that but for the action
of man would not in the natural course of events be available to the source) belongs to the person

whose labor has created it. It concluded subsequent appropriators could not compel the
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continuation of return flows from imported water solely for their benefit citing Newton v.

Weiler, Popham, and Galiger. Therefore, the objectors could not be adversely affected by

diminishment of those return flows by a change in the place of use.
Most recently in Application to Change Water Right No. 76F-30047783 by Bignell
Ranch, Proposal for Decision (2010), the Department cited Thayer and Galiger for the

proposition while a water user may obtain the right to return flows from water imported from
another basin, he cannot be guaranteed or compel continued return flows from the imported
water. Therefore, return flows from imported water in the foreign basin need not be analyzed for
adverse effect purposes a change proceeding. This conclusion was based in part upon its
interpretation that:

The practical effect of Galiger was that the subsequent irrigators in Bivens Guich

could make an appropriation of the mining operation waters after those waters

ran through and were used beneficially by the mining operation, but they could

not compel (or contract for) the continuation of those waters when the mining

operation was idle. The reasoning in Galiger comports with the reasoning in

Montana’s seepage cases in that waste and drainage water may be appropriated by

a lower appropriator from a watercourse or drain ditch, but such an appropriator

cannot compel his source to continue the use which produces those flows.
This interpretation appears to expand the effect of Galiger beyond what was held by the Court as
explained above. In Galiger, the Court held that an importer could not divert from the source of
origin more water than its historic use required for sale to others in the foreign basin. Whether
water users in the foreign basin were entitled to appropriate and rely upon return flows consistent
with the importer’s historic use was not decided by Galiger.

Thus, while City of Helena concluded that imported water is subject to the same

limitations as any other Montana water right based upon Rock Creek and Galiger, Thayer and

Bignell Ranch reached a different conclusion based in large part on the same decisions. Thayer
and Bignell Ranch appear to misinterpret early case law principles regarding wastewater,
seepage, and developed water by applying those principles to imported water. Neither Rock

Creek nor Mannix provide that an importer is entitled to the exclusive use of imported water. To

the contrary, both cases indicate that imported water is subject to the same rules of appropriation

as non-imported water. As discussed in more detail below, the principles cited by Thayer and
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Bignell Ranch regarding wastewater and seepage apply equally to imported and non-imported
water, but do not apply to return flows.
V. OTHER ISSUES REGARDING IMPORTED WATER

As discussed above, the question regarding return flows from imported water has not
been squarely addressed by the Montana Supreme Court. Other states have, by statute or case
law, applied a special rule to an original appropriator’s use of imported water, and a subsequent
appropriators right to continued return flows. Department decisions have landed on both sides of
the argument. City of Helena provides that imported water is not entitled to any special

treatment. In contrast, Thayer and Bignell Ranch provide that while the importer may not

expand their use, a change in place of use cannot adversely affect subsequent appropriators in the
foreign basin because the subsequent appropriators cannot compel the continued importation of
water.

Application of the holdings in the above cited cases to the question presented is further
complicated by the current and more advanced understanding of groundwater, return flows,
seepage, and wastewater. Importantly, the above cited cases must be put into the context of the
advancements in the understanding of hydrology since the time the cases were decided.

A. Changesin understanding of hydrology

The majority of the Montana Supreme Court cases cited above were decided before one
could acquire an appropriation right for any form of groundwater. At that time very little was
known about the interaction between ground and surface water. Therefore, groundwater was not
subject to appropriation:

The secret, changeable, and uncontrollable character of underground water in its
operations is so diverse and uncertain that we cannot well subject it to the
regulations of law, nor build upon it a system of rules, as is done in the case of
surface streams.
Ryan v. Quinlan, 45 Mont. 521, 532, 124 P. 512, 515(1912) and Woodward v. Perkins, 116
Mont. 46, 147 P.2d 1016, 1019(1944). Likewise, groundwater was only considered tributary to

surface water and subject to appropriation and protection as such upon proof of the existence of

an underground stream directly contributing to surface water. Ryan, 124 P. at 515. All other
groundwater was considered to be part and parcel with the land under which it was found for

ownership purposes. Thus, the recognition in Rock Creek and Popham of a landowner’s right to
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use or recapture water while it remained on his property without consideration of other water
users was consistent with water law and existing understanding of hydrology at the time.

As the understanding of groundwater and the connection between ground and surface
water evolved, so did the law. For example, the Montana Ground Water Code of 1961 was
enacted and for the first time created a clear protectable right for the appropriation of
groundwater. A landowner’s ownership interest in groundwater terminated with the passage of
the Montana Ground Water Code. Moreover, the Code implicitly recognized the connectivity
between surface and groundwater, providing: “as between all appropriators of surface or
groundwater on and after January 1, 1962, the first in time is first in right.” This language
clarified that a senior surface water user had priority over the subsequent appropriation of
tributary groundwater.

In Perkins v. Kramer, the Montana Supreme Court concluded that the distinctions drawn

between ground and surface drawn in early cases must be applied in a manner consistent with
modern hydrologic principles:

Modern hydrological innovations have permitted more accurate tracing of
groundwater movement. For this reason, we feel that traditional legal distinctions
between surface and groundwater should not be rigidly maintained when the
reason for the distinction no longer exists.
148 Mont. 355, 363, 423 P.2d 587, 591(1966). The Supreme Court’s more recent decision in
Montana Trout Unlimited v. DNRC, 2006 MT 72, 331 Mont. 483, 133 P.3d 224, further reflects

how Montana water law has evolved with the more exacting understanding of hydrology. The

Trout Unlimited Court concluded that it was an error for the Department to ignore the wealth of

knowledge regarding hydrology and connectivity in its administration of the MWUA.

Montana water law expert Al Stone questioned whether the principle set forth in early
case law regarding the right to recapture or reuse water that has seeped into the ground but
remains on one’s property remains valid. Stone explained that the adoption of groundwater
appropriation statutes along with the more advanced understanding of hydrological principles
regarding the interaction between surface and groundwater has made the distinction in the
appropriation of ground and surface water cited in early case law largely irrelevant. Montana
Water Law, Albert Stone, Pg. 67 (State Bar of Montana 1994).
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When considering the analysis and right to waste, seepage, and return flows discussed in

early cases, one must be cognizant of the rudimentary understanding of groundwater that existed

at the time the imported water cases above were decided. Thus, while Rock Creek and Popham
provided that the imported water was only subject to appropriation and protection from
interference once it reached a surface water source in the foreign basin, this may not be
applicable considering current understanding of hydrology.

B. Developed Water versus I mported Water

The distinction between “developed water” and “imported water” is worth noting, as the
Department’s analysis in Thayer appears to extend principles regarding developed water to
imported water. Developed water traditionally referred to non-tributary groundwater that
contributed to surface water due to the labor of the water user who developed the water for the
purpose of augmenting surface water flows. Montana Water Law, at Pg. 62-63 (“Commonly the

term applied to groundwater pumped into a stream [where it was not recognized as being
naturally tributary to the stream], or water drained from sloughs or swamps.”) It must be
remembered that the notion of developed water came to be at a time when little was known about
the interaction between ground and surface water and groundwater was presumed to be non-
tributary to surface water.

Al Stone noted that due to the increased recognition of the interrelationship between
ground water and surface water, it is unlikely a valid developed water argument can be made

today. Montana Water Law, at Pgs. 62-63. “Developed water” appears to be a fiction created by

the limited understanding of hydrology at the time. Stone opines that similar to imported water
and water used within the basin of origin, once developed water has served the developer’s
originally intended use any residual water is treated as part of the natural flow and subject to
existing priorities. Montana Water Law, at Pg. 65.

On the other hand, Ted Doney opined over a decade earlier that an appropriator is only
entitled to the “natural” condition of the source of supply and may not demand continued supply
from water “developed” by someone else’s labor. Montana Water Law Handbook, Ted J.
Doney, Pg 75-76 (State Bar of Montana 1981). Thus, similar to Thayer and Bignell Ranch,

Doney suggested that return flows may be treated differently purposes of evaluating adverse

effect depending upon the nature of the water involved.
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This proposition is arguably supported by the holding in Beaverhead Canal Co. v. Dillon
Electric Light & Power Co., 34 Mont. 135, 85 P. 880 (1906), in which the Court concluded that

the rights of a subsequent appropriator are “limited to the natural condition of the stream at the

time the appropriation is made, he has no interest in improvements subsequently made which
increase the supply of water flowing in it.” The Court explained:

When an appropriation is made of the water of a stream, the rights of the
appropriator are limited to the natural condition of the stream at the time the
appropriation is made, and he has no interest in improvements subsequently made
which increase the supply of water flowing in it. Therefore, if by his own
exertions another increases the available supply of water in the stream, he has a
right to appropriate and use it to the extent of the increase. This rule does not
apply to mere removal of obstructions or hastening of water, so that the actual
amount of water which passes along the stream is not increased, but only to cases
in which a supply of water is added to the stream which would not otherwise have
flowed there.

Beaverhead Canal Co., 85 P. at 882. While the Court used the term “natural condition” in its

analysis, it appears to be referring to the existing condition of the source at the time of an
appropriation rather than its natural condition prior to any human alterations.

Regardless, more recent Montana case law discussing the “natural” condition of a stream
suggests that Doney’s opinion should be limited to “developed” water in its purest sense (the
artificial increase of a stream occasioned through the exertions of man directed to that end). The
Montana Supreme Court recently recognized that virtually all Montana water bodies flow in their
current manner due to manipulation by man and, therefore, it is inappropriate to use a technically
precise definition of “natural” when applying Montana’s 310 Law and Stream Access Law.
Bitterroot River Protective Association v. Bitterroot Conservation District, 2008 MT 377, 1 31-
46, 64-85, 346 Mont. 507, 198 P.3d 219.° In reaching its holding, the Court relied upon Popham

and Hidden Hollow Ranch v. Fields for the proposition that return flows contributing to a

> “However, the conclusion that natural, perennial-flowing streams must have flows which have never been
diverted, impounded, appropriated or otherwise manipulated by man was incorrect. That definition is unreasonably
narrow as inconsistent with the 310 Law and the extensive, man-impacted condition of the state's waters. The
Mitchell flows continuously through significant portions of a historic channel, includes flows from groundwater,
springs, return flows and precipitation, and includes waters exceeding what are necessary to serve seasonal irrigation
rights and other beneficial uses. Such excess waters are a state resource.” Bitterroot River Protective Ass'n, Inc. v.
Bitterroot Conservation Dist., 146.
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watercourse must be considered part and parcel with a stream when determining whether a
stream is a natural perennial flowing stream regardless of the water’s original source or whether
the water was tributary before manipulation by man. 1d. In doing so, the Court confirmed
through analogy that for purposes of the MWUA, the “natural condition” of a source referenced
in Popham in fact means the condition of the source at the time a junior makes an appropriation,
including return flows and seepage from imported water, rather than a technically pure definition
of “natural” condition. Popham. 275 P. at 1102 (“where such waters did not originally collect
and flow down the channel, if through the instrumentality of man they have been made to do so
and, through years of so flowing have acquired a permanent character as the natural drainage of
the basin, the original manner of the creation of the stream is immaterial; it is a “water course’
with all the attributes of one wholly natural’).

Ultimately, whether the law provides one who develops water with the exclusive use of
developed water is largely irrelevant to the current inquiry regarding imported water. Rock
Creek concluded that surface water imported from one basin to another did not constitute
developed water under Montana law:

One cannot be said to have developed water who has diverted it from a running

stream and has conveyed it elsewhere. The idea of developed water connotes

obtaining subsurface waters which have not theretofore been available. In other

words, the rule of developed water contemplates the increase of a stream

occasioned through the exertions of man directed to that end, and does not

contemplate accessions to the stream through the processes of nature, as by

percolating waters.

Rock Creek, 17 P.2d at 1078.

Thus, unless an applicant demonstrates that a proposed change involves water artificially
developed to increase the flow of surface water for that purpose, there appears to be no basis for
treating return flows from imported water differently than return flows from non-imported water.
Importantly, when considering subsequent appropriations of imported water return flow,
Montana case law indicates that the inquiry should focus on whether the return flows were a
source of supply in the foreign basin at the time of the appropriation, rather than whether the

water was always “naturally” tributary.
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C. Wastewater and Seepage

The Department’s decisions in Thayer and Bignell Ranch cite Popham and Newton v.

Weiler for the proposition that one who relies upon return flows from imported water may not
compel the importer to continue the activity that augmented the natural flow of the source of
supply, characterizing the augmentation of natural flows as a windfall. However, there are a

number of important aspects of Popham and Newton that Thayer and Bignell Ranch overlook.

In Newton v. Weiler, the plaintiff sought to prevent the defendant from interfering with

wastewater flows from the defendant’s land, which the plaintiff had subsequently appropriated
by digging a drain ditch to collect the water. 87 Mont. 164, 286 P. 133, 139 (1930). The Court
concluded that that the plaintiff made a valid appropriation of the wastewaters flowing to her
land from the land of defendant citing Popham. However, it concluded that the Defendant, as the
proprietor of his land, had the right to use his land as he pleases, and has the right to change the
flow of the wastewaters thereon in the reasonable enjoyment of his own property, subject to the
limitation that the use must be without malice or negligence. Id. Of note, the wastewater at
issue in Newton was not the bi-product of imported water and was appropriated by the plaintiff
before it reached a watercourse.

The water at issue in Popham was seepage from the canal and the water at issue in
Newton was wastewater. Neither case appears to have involved “return flow” as defined by
Department rule. Moreover, this limitation regarding the appropriation of waste and seepage
does not depend upon whether the water is imported. It applies equally to imported and native

water. Indeed, Newton did not involve imported water at all.

Moreover, at the time Popham and Newton were decided only surface water was subject
to appropriation and protection: “These rules, however, apply to surface or wastewater while
outlawed and before it reaches or forms a stream flowing in a natural channel; it loses its
character as vagrant fugitive water when it collects in a natural lake or stream.” Popham, 275 P,
at 1102. This language reflects that at the time Popham was decided, seepage and groundwater
was “outlawed” - not subject to appropriation or protection under the law until it reached a water
course. A landowner could therefore do what it pleased with seepage and wastewater while it
remained on their property. As noted above, groundwater is now subject to appropriation and

subject to surface water priorities as tributary water, reflecting current understanding of
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hydrology.

Finally, the water in Newton was appropriated by the plaintiff through a drain ditch
before it reached a natural water course, unlike in Popham where the water was appropriated
from Holloran Gulch. It’s unclear whether the Court would have reached the same conclusion in
Newton had the plaintiff appropriated the wastewater after it reached a natural water course.

The principle that a subsequent appropriator may not compel the continuation of waste or
seepage has persisted as reflected in the Department’s current definition of seepage and

wastewater.

“Seepage water” means that part of a diverted flow which is not consumptively
used and which slowly seeps underground and eventually returns to a surface or
groundwater source, and which other water users can appropriate, but have no
legal right to its continuance. Typical examples of seepage water include
underground losses from an irrigation ditch or pond.

ARM 36.12.101(58)(emphasis added).

“Wastewater” means that part of a diverted flow which is not consumptively used
and which returns as surface water to any surface water source, and which other
water users can appropriate, but have no legal right to its continuance. A typical
example is an irrigator who turns into the individual furrows traversing the
irrigator’s field from the head ditch more water than can seep into the ground. The
water that stays on the surface and is not absorbed into the earth and which
remains at the end of the furrow and is collected in a wastewater ditch is
wastewater.

ARM 36.12.101(73)(emphasis added).

It should be noted that Al Stone questioned the validity of the proposition that a
subsequent appropriator’s use-based right to waste and seepage may not be enforced against the
original appropriator by positing the following question: Considering that Popham was decreed a
water right, why should he lose it simply because the canal company discontinues using the
ditch, or seals it? Stone suggests that if the former occurs, the water user should be found to
have a right to the original source from which the importer diverted the water. Should the latter
occur, he should be permitted to divert water directly from the canal. He opined that a valid
beneficial use and recognized water right should not be extinguished due to a change in the
means of conveyance, relocation of the place of use, or some other act that diminishes return

flows from imported water. Montana Water Law, at Pg. 85. However, the current question

30



regarding imported water does not require resolution of this question.

To the extent that Popham and Newton stand for the proposition that one cannot compel

another to provide continued waste or seepage water, this principle has historically been applied
equally to imported and native water. Neither case provides a basis for applying this principle to
return flows, or for treating return flows from imported water differently than return flows from

native water. Thus, it appears that Thayer and Bignell Ranch expanded Popham and Newton to

apply to imported water (and imported water return flows) when in fact the language relied upon
from those cases applied to waste and seepage.

D. Return Flow

As noted above, Department rule defines return flow as:

that part of a diverted flow which is applied to irrigated land and is not consumed
and returns underground to its original source or another source of water, and to
which other water users are entitled to a continuation of, as part of their water
right. Return flow is not wastewater. Rather, it is irrigation water seeping back
into a stream after it has gone underground to perform its nutritional function.
Return flow results from use and note form water carried on the surface and
ditches and returned to the stream.

ARM 36.12.101(56)(emphasis added). This definition suggests that the unconsumed portion of
water put to beneficial use constitutes “return flow” regardless of whether it returns to the
original source or another source. Thus, it would not matter if the water was imported for

purposes of the Rule’s definition of return flow.

It’s worth noting that the waters at issue in Rock Creek and Mannix appear to be return

flow rather than waste or seepage. In both cases, the water at issue discharged into the foreign
basin after use. These cases emphasize that once imported water serves its originally intended
use and leaves the control of the importer, the return flows from the imported water are to be
treated the same as water naturally occurring in the foreign basin for all practical purposes,
including subsequent appropriations. Mannix, 26 P.2d at 373 and Rock Creek, 17 P.2d at 1075.
Stone likewise explained that once developed or imported water has served its original
purpose any return flows are treated as part of the natural flow in the foreign basin and subject to

existing priorities. Montana Water Law, at Pgs. 65-66. According to Doney, the historic

prerequisite that return flows reach a watercourse to be appropriable is no longer a prerequisite to

the valid appropriation and protection of such water under current law. Montana Water Law
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Handbook, at Pg. 21.

In addressing the amount of water available in a change or transfer, Stone explained that
when the place of use is changed, the water right holder changing their water right is unlikely to
receive the full amount claimed or used at the original place of use due to reliance upon return
flows by other water users. Although rare, he explained that total consumption to the source of
supply was most likely to occur where water was transported and used outside the basin from

which the water originated citing Spokane Ranch. However, he emphasized that this does not

mean return flows need not be accounted for: “But, people relying on return flow from the placer
claim or other use will be protected from a change of location of use in that basin. As to them,

the imported water was not consumptively used.” Montana Water Law, at Pgs. 116-17. To that

junior the water was always tributary to the source.
V. CONCLUSION

Whether return flows from the imported water in the foreign basin must be analyzed for
adverse effect has not been directly addressed by the Montana Supreme Court. As is apparent
from the differing opinions of Montana water law commentators, the manner in which other
states have treated imported water, and the different results reached in Department decisions, an
argument can be made both for and against analyzing changes in imported water return flows.
The pivotal consideration is whether the right of senior importer to change the type or place of
his use outweighs a junior appropriator’s right to continue with his original use in the foreign
basin.

Montana case law clearly provides that:

e an importer is limited to his originally intended use and may not expand his use of
imported water to the detriment of subsequent appropriators in the basin of origin or
foreign basin;

e once imported water leaves the control of the importer it is subject to appropriation in
the foreign basin;

e appropriation of return flow from imported water in the foreign basin is subject to the
same rules of appropriation applicable to non-imported water in the foreign basin;

e one who appropriates return flow from imported water may prevent other

appropriators in the foreign basin from interfering with his use; and,
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e one who appropriates return flow from imported water may prevent the importer from

causing adverse effect through an expansion of his original use.

Analysis of adverse effect recognizes the fundamental principle that a subsequent
appropriator is entitled to maintain the condition of the source as it existed at the time of his
appropriation and that a senior’s proposed change in use may not substantially alter conditions
on the source in a manner that causes adverse effects. Nothing in 885-2-402, MCA, limits the
analysis of adverse effect to existing water rights on the original source of supply. Nor does the
MWUA provide any other statutory exception to the change criteria for imported water.
Importantly, none of the above Montana case law provides clear authority for treating return
flows from imported water differently than return flows non-imported water. To the contrary,
case law suggests that once imported water has been used for its intended purpose, return flows
are subject to the same rules of appropriation as other water in the basin.

Although an argument can be made that subsequent appropriators are only entitled to
water “naturally” occurring in the foreign basin, Bitterroot River Protective Association suggests

that because the flow in virtually all of Montana’s water courses has been altered by the activities
of man, a strict definition of “natural”” should not be used in application of the MWUA.

Likewise, Popham, Rock Creek, and Mungas provide that where waste, seepage, or return flow

from imported water acquire a permanent character as tributary to the foreign basin and are
relied upon as the source and supply of water for beneficial use by subsequent appropriators,
they are subject to the same rules of appropriation as all other water in the foreign basin. These
cases support the proposition that return flow from imported water should be subject to the same
rules for purposes of appropriation and changes as return flows from non-imported water.

The early case law principle that a junior may not compel a senior to continue providing
waste or seepage water does not apply to return flows. Nor does it depend on whether the waste
or seepage is derived from imported or non-imported water. While it’s true an importer cannot
be compelled to continue importing water and may discontinue return flows through
abandonment, this principle likewise applies equally to imported and non-imported water. Thus,

it appears that the Department decisions in Thayer and Bignell Ranch erroneously applied these

principles regarding wastewater, seepage, and abandonment when they concluded a change in
imported water return flows could not adversely affect appropriators in the foreign basin.
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While the developer of water theoretically has a superior right to the use of “developed”
water, Montana case law has rejected the proposition that waste, seepage, or return flow from
surface water diverted from one basin for use in another constitutes developed water. Given the
advancement and current understanding of hydrology, tributary water, and ground/surface water
connectivity, it’s doubtful that true “developed water” actually exists.

Any attempt to treat return flows from imported water differently than return flows from
non-imported water would require the Department to make a determination regarding what
constitutes a “basin” for purposes of defining imported water. Aside from the technical
difficulty and potential for inconsistency of making such case-by-case determinations, the
Montana Supreme Court has concluded the location of the original source is not a determinative
factor when resolving conflicts involving imported water. For example, in Popham the Court
concluded that the original source of the imported water — which was 50 miles distant from
Holloran Gulch — was irrelevant in determining the rights of subsequent appropriators in the

foreign basin. In Rock Creek and Mungas, the Court similarly concluded that the fact that the

water at issue was imported from another basin did not provide the basis for applying a different
rule of appropriation to the importer or subsequent appropriators in the foreign basin.
Accordingly, a basin based approach for treating return flows from imported water differently in
a change proceeding is inconsistent with prior case law.

Special treatment of imported water in other states is based upon statute or early case law
in those jurisdictions. No Montana case law or statute provides a similar exception. While those
states cite valid policy reasons for treating imported water differently (which are often cited by
change applicants in Montana), there are equally important policy reasons for treating changes to
imported water and non-imported water the same.

For example, depending upon how narrowly or broadly a basin is defined for purposes of
defining imported water, the existing flow in many of Montana’s rivers likely relies upon return
flow from imported water. Indeed, many irrigation projects have imported water into foreign

basins since early in Montana’s statehood such as those discussed in Rock Creek and Popham.

A change in use of water that has been imported into a foreign basin for decades has the potential
to significantly impact flows that have existed and been relied upon by other waters users for

decades. To summarily ignore the impacts of such changes could drastically change the
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condition of Montana’s water resources supplied through return flows from imported water.
Accordingly, the policy reasons that support providing an exception to the adverse effect analysis
for imported water return flows based upon the fruits of the importer’s labor must be weighed
against the time, labor, and resources invested by subsequent appropriators who appropriated and
put to beneficial use water that was part of the source of supply in the foreign basin at the time of
their appropriation.

The potential effect of the Department’s treatment of imported water should considered
in light of the multiple closed basins in the State, the protection of existing uses provided for by
the MWUA, the advancements in the current understanding of hydrology, and recognition that
virtually all of Montana's waters have been altered or manipulated by man. When these factors
are considered in conjunction with the Montana case law discussed above, there appears to be
stronger support for the proposition that imported water should be treated the same as non-

imported water when analyzing return flows and adverse effect in a change proceeding.
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WATER RESOURCES DIVISION
WATER RIGHTS BUREAU

TO: WATER RESOURCES MANAGERS

FROM: TERRI MCLAUGHLIN, CHIEF, WATER RIGHTS BUREAU
SUBJECT: ADVERSE AFFECT DETERMINATION [MCA 85-2-311, 360]
DATE: NOVEMBER 2011

cc: TIM DAVIS

The Department is required under MCA 85-2-360 to make a determination of adverse affect caused by a ground
water appropriation in closed basins based on the following.

(5) For the purposes of 85-2-360 through 85-2-362, the prediction of net depletion does not
mean that an adverse effect on a prior appropriator will occur or if an adverse effect does occur
that the entire amount of net depletion is the cause of the adverse effect. A determination of
whether or not there is an adverse effect on a prior appropriator as the result of a new
appropriation right is a determination that must be made by the department based on the
amount, location, and duration of the amount of net depletion that causes the adverse effect

relative to the historic beneficial use of the appropriation right that may be adversely affected.

The purpose of this memo is to explain how flexibility, under 85-2-360, can be applied to the timing (duration) of
mitigation when analyzing adverse affect and legal availability. This flexibility can be applied where the existing
legal demands include storage and hydropower water rights.

Mitigation or aquifer recharge that does not match the timing of depletion may be acceptable where a prior
appropriator utilizes storage for their appropriation. The mitigation water left instream can be captured in
storage to satisfy the prior appropriator and may offset the depletion to the source caused by a groundwater
appropriation.

Regional Office Managers may find that there is no adverse effect to a prior appropriator when reviewing and
approving a mitigation or aquifer recharge plan if:

1) The adverse effect and the concern with legal availability is only to a storage or hydropower right;
2) The plan offsets the entire amount of the adverse effect and the impact to legal availability; and,
3) The plan offsets the adverse effect and provides legal availability cumulatively throughout the year.

When all three conditions above are met, Regional Managers may approve a mitigation or aquifer recharge plan
even if mitigation water is provided only during a portion of the year (such as irrigation season) because the
storage component allows net depletion and impact to the storage/hydropower right to be offset year-round.
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