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I N T R O D U C T I O N  

I n  1979,  t h e  Montana l e g i s l a t u r e  e n a c t e d  S e n a t e  B i l l  7 6  

i n t o  law.  I t  p r o v i d e d  a j u d i c i a l  mechanism f o r  a d j u d i c a t i n g  

wa te r  r i g h t s  c r e a t e d  th rough  t h e  a p p l i c a t i o n  of wa te r  t o  bene-  

f i c i a l  u se  p r i o r  t o  J u l y  1, 1973 a s  w e l l  a s  w a t e r  r i g h t s  c la i rned 

w i t h i n  Montana by t h e  U n i t e d  S t a t e s  and  t h e  I n d i a n  t r i b e s .  

S e n a t e  B i l l  76 was e n a c t e d  i n  r e s p o n s e  t o  a  p e r c e i v e d  con- 

c e r n  ove r  t h e  p r o j e c t e d  l e n g t h  of  t ime  and a n t i c i p a t e d  c o s t  

r e q u i r e d  t o  comple t e  t h e  a d j u d i c a t i o n  p r o c e s s  which had con- 

nenced  i n  1973 u s i n g  a n  a d m i n i s t r a t i v e  agency  mechanism. I n  

t h e  l a t t e r  p a r t  of 1987,  t h e  Water P o l i c y  Committee of  t h e  Mon- 

t a n a  l e g i s l a t u r e  c a l l e d  on u s  t o  e v a l u a t e  t h e  j u d i c i a l  mechanism 

s e t  up by S e n a t e  B i l l  76 t o  d e t e r m i n e  whether  a  number of  con- 

c e r n s  which had been r a i s e d  a b o u t  t h a t  i n s t i t u t i o n a l  a r r a n g e m e n t  

r e q u i r e d  c o r r e c t i o n  by t h e  l e g i s l a t u r e  t o  a s s u r e  t h e  l e g a l  

e f f i c a c y  of  t h e  a d j u d i c a t i o n  p r o c e s s .  

While much of t h e  c o n t r o v e r s y  a b o u t  t h e  a d j u d i c a t i o n  p r o c e s s  

seems t o  r e s u l t  from d i f f e r i n g  p e r c e p t i o n s  a s  t o  how w e l l  v a r -  

i o u s  p a r t i c i p a n t s  i n  t h a t  p r o c e s s  a r e  p e r f o r m i n g  t h e i r  a p p o i n t e d  

r o l e s ,  w e  were n o t  a s k e d  by t h e  Water P o l i c y  Committee t o  pro-  

v i d e  pe r fo rmance  e v a l u a t i o n s ,  b u t  r a t h e r  t o  a d d r e s s  i n s t i t u -  

t i o n a l  i s s u e s .  Our o b j e c t i v e  h a s  been t o  e v a l u a t e  t h o s e  i s s u e s  

f rom t h e  p e r s p e c t i v e  of our  e x t e n s i v e  e x p e r i e n c e  i n  t h e  a d j u d i -  

c a t i o n  of wa te r  r i g h t s  under  a somewhat s i m i l a r  i n s t i t u t i o n a l  

a r r a n g e m e n t .  

I n  c o n d u c t i n g  our  s t u d y ,  we have  a t t e m p t e d  t o  s e c u r e  a s  

much i n  d e p t h  i n f o r m a t i o n  a b o u t  t h e  how t h e  c u r r e n t  s y s t e m  

o p e r a t e s  from a s  many of t h o s e  who a r e  i n v o l v e d  i n  t h e  p r o c e s s  

a s  a v a i l a b l e  t ime  and p r a c t i c a l  c o n s t r a i n t s  i n h e r e n t  i n  t h e  

s t u d y  p r o c e s s  a l l o w e d .  



Those c o n s t r a i n t s  r e q u i r e d  u s  t o  l i m i t  t h e  number of p e o p l e  

we c o u l d  p e r s o n a l l y  i n t e r v i e w  t o  a p p r o x i m a t e l y  60 i n d i v i d u a l s .  

Those p e o p l e  were i n d i v i d u a l  wa te r  u s e r s ,  i n c l u d i n g  r e p r e s e n t a -  

t i v e s  of  i n d u s t r i a l  w a t e r  u s e r s ,  a s  well  a s  r e p r e s e n t a t i v e s  of  

a g r i c u l t u r e  and e n v i r o n m e n t a l  o r g a n i z a t i o n s ,  i n d i v i d u a l  l e g i s -  

l a t o r s  and  o t h e r  s t a t e  o f f i c i a l s ,  r e p r e s e n t a t i v e s  of  s t a t e  and 

f e d e r a l  a g e n c i e s  i n v o l v e d  i n  t h e  p r o c e s s ,  t r i b a l  r e p r e s e n t a -  

t i v e s ,  i n d i v i d u a l  e n g i n e e r s  and  l a w y e r s  who have  p a r t i c i p a t e d  

i n  t h e  p r o c e s s ,  and  t h e  c o u r t  p e r s o n n e l  i n v o l v e d  i n  t h e  p r o c e s s ,  

i n c l u d i n g  w a t e r  j udges ,  m a s t e r s  and c l e r k s .  

I n  an a t t e m p t  t o  g a i n  a s  much p r o f e s s i o n a l  i n p u t  a s  p o s s i -  

b l e ,  we were a l s o  a b l e  t o  conduc t  t e l e p h o n e  o r  p e r s o n a l  i n t e r -  

v iews  of 11 from a  l i s t  of 17 a t t o r n e y s  who have p a r t i c i p a t e d  

i n  t h e  p r o c e s s .  The i n £  orrnat i o n  p roduced  from t h o s e  t e l e p h o n e  

i n t e r v i e w s  was f u r t h e r  augmented by w r i t t e n  q u e s t i o n n a i r e s  which 

were r e t u r n e d  by 2 3  of t h e  34 a t t o r n e y s  t o  whom t h e y  were sub-  

m i t t e d .  T h a t  s u r v e y  is summarized i n  Appendix 111. 

I n  an  a t t e m p t  t o  g a i n  a  f e e l  f rom t h e  " c u s t o m e r s  of t h e  

sys t em"  a s  t o  how t h e y  p e r c e i v e  i t  t o  work, we a l s o  s e n t  o u t  

over  1 ,000  q u e s t i o n n a i r e s  t o  wa te r  r i g h t  c l a i m a n t s  whose r i g h t s  

have been p r o c e s s e d  th rough  t h e  s y s t e m ,  and 394  r e sponded .  T h e  

i n s i g h t s  g a i n e d  from t h o s e  r e s p o n s e s  a i d e d  u s  i n  our  e v a l u a -  

t i o n s .  Tha t  s u r v e y  is  summarized i n  Appendix 11. 

W e  u sed  t h e  a t t o r n e y  and w a t e r  user q u e s t i o n n a i r e  p roce -  

d u r e s ,  n o t  f o r  t h e  p u r p o s e  of  d e v e l o p i n g  a  s t a t i s t i c a l l y  s i g n i -  

f i c a n t  r e s u l t  ( a  p u r p o s e  n e i t h e r  r e q u i r e d  nor  p o s s i b l e  under  

t h e  s t u d y  c o n s t r a i n t s ) ,  b u t  r a t h e r  a s  a n o t h e r  t o o l  t o  h e l p  u s  

g a i n  b e t t e r  i n s i g h t  i n t o  how w e l l  t h e  sys t em i s  p e r c e i v e d  t o  b e  

working by t h o s e  segmen t s  of t h e  Montana p o p u l a t i o n .  

Another  and p r o b a b l y  more i m p o r t a n t  r e a s o n  f o r  u s i n g  b o t h  

t h e  i n t e r v i e w  and q u e s t i o n n a i r e  p r o c e d u r e s  was t o  h e l p  u s  n o r e  



clearly understand the real nature and significance of the 

institutional issues we were asked to look at. They have helped 

us prevent our study from becoming merely an academic inquiry 

into the niceties of esoteric legal questions of little practi- 

cal value to a policy making, legislative body seeking to find 

out whether there are real, genuine institutional problems 

requiring legislative solutions. 

Finally, we were greatly aided in developing a practical 

perspective of the process by our subcontractor, Wright Water 

Engineers, the engineering firm which developed "A Water Pro- 

tection Strategy for Montana-Missouri River Basinw for the state 

of Montana in 1982. This firm was of inestimable value in pro- 

viding us an independent objective evaluation of the accuracy 

of Water Court decrees and the Water court/~NRC claims evalu- 

ation process. 

In the presentation of our report we provide an Executive 

Summary of our findings, conclusions and recommendations. We 

then address, in the body of the report, each specific institu- 

tional issue as it was set forth in the detailed study design 

established by the Water Policy Committee on December 11, 1987. 



E X E C U T I V E  SUMMARY 

We d i d  n o t  f i n d  t h e  f ramework o f  t h e  Montana Water  A d j u d i -  

c a t i o n  l a w  o r  t h e  p r o c e s s  p r e s c r ~ b e d  b y  i t  t o  b e  s o  g r i e v o u s l y  

f l a w e d  a s  t o  r e q u i r e  a  m a s s i v e  l e g i s l a t i v e  o v e r h a u l .  We con-  

c l u d e  t h a t  w i t h  some minor  l e g i s l a t i v e  f i n e  t u n i n g ,  t h e  p r o c e s s  

now g o i n g  f o r w a r d  u n d e r  t h a t  l a w  c a n  b e  e x p e c t e d  t o  a c h i e v e  t h e  

r e s u l t s  s o u g h t  b y  t h e  l e g i s l a t u r e  when i t  a d o p t e d  S e n a t e  B i l l  

76 i n  1 9 7 9 .  IIow r a p i d l y  t h a t  p r o c e s s  c a n  b e  c o n c l u d e d  u n d e r  

t h e  c h a n g e s  we recommend w i l l  become a  f u n c t i o n  o f  t h e  l e v e l  o f  

f u n d i n g  p r o v i d e d  t o  b o t h  t h e  j u d i c i a l  a n d  e x e c u t i v e  b r a n c h  

i n s t i t u t i o n s  i n v o l v e d  i n  t h e  p r o c e s s .  

A summary o f  o u r  s p e c i f i c  f i n d i n g s ,  c o n c l u s i o n s ,  a n d  recom- 

m e n d a t i o n s ,  k e y e d  t o  t h e  s t u d y  d e s i g n  o u t l i n e ,  f o l l o w s .  

P r o p o s e d  l e g i s l a t i o n  recommended i n  t h i s  F i n a l  R e p o r t  

a p p e a r s  a t  Append ix  I V .  

A . l  The  i n v e s t i g a t i v e  f u n c t i o n s  p e r f o r m e d  by D N R C  i n  a i d  

o f  t h e  a d j u d i c a t i o n  p r o c e s s  d o  n o t  v i o l a t e  t h e  s e p a r a t i o n  o f  

p o w e r s  d o c t r i n e .  The Wate r  C o u r t ' s  d i r e c t i o n  t o  DNRC d o e s  n o t  

c o n s t i t u t e  a n  i m p r o p e r  exerc ise  o f  e x e c u t i v e  power by t h e  

j u d i c i a r y .  

A . 2  We f o u n d  no  c o m p e l l i n g  l e g a l  r e q u i r e m e n t  t h a t  t h e  

l e g i s l a t u r e  a c t  t o  r e a s s i g n  some o f  t h e  m u l t i p l e  f u n c t i o n s  o f  

t h e  DNRC t o  some o t h e r  e x e c u t i v e  b r a n c h  a g e n c y .  

A . 3  The  c l a i m s  e x a m i n a t i o n  p r o c e d u r e s  u s e d  by DfJRC b o t h  

b e f o r e  a n d  a f t e r  t h e  p r o m u l g a t i o n  o f  t h e  new r u l e s  by  t h e  

Supreme  C o u r t  h a v e  b e e n  a d e q u a t e  t o  p r o v i d e  r e a s o n a b l e  

e v i d e n t i a r y  m a t e r i a l  f o r  t h e  Wate r  C o u r t s 1  u s e .  

A.4 The DNRC c l a i m s  e x a m i n a t i o n  p r o c e s s  is e f f i c i e n t .  



A . 5  C l a i m a n t s  have  a d e q u a t e  a c c e s s  t o  DNRC i n f o r m a t i o n .  

A . 6  C l a i m a n t s  g e n e r a l l y  p e r c e i v e  t h e  DlJRC p r o c e s s  t o  be  

f a i r  and d e s i g n e d  t o  b e n e f i t  a l l  u s e r s .  

B . l  Lie found  no l e g a l  p roblem i n h e r e n t  i n  t h e  u s e  by t h e  

Water C o u r t s  o f  e v o l v i n g  o r  d i f f e r i n g  p r o c e d u r e s  and g u i d e l i n e s  

i n  t h e  a d j u d i c a t i o n  p r o c e s s .  

B.2 I n  o r d e r  t o  a s s u r e  t h a t  d e c r e e s  e n t e r e d  i n  i n d i v i d u a l  

s u b b a s i n s  be  b i n d i n g ,  n o t  o n l y  w i t h i n  t h o s e  s u b b a s i n s ,  b u t  

t h r o u g h o u t  t h e  e n t i r e  r i v e r  s y s t e m  of which t h e y  a r e  a  p a r t ,  we 

recommend l e g i s l a t i o n  t o  r e q u i r e  n o t i c e  of  t h e  i s s u a n c e  of  t h o s e  

d e c r e e s  t o  be p r o v i d e d  t h r o u g h o u t  t h a t  r i v e r  s y s t e m .  

B.3 W e  f i n d  no a u t h o r i t y  f o r  t h e  p r a c t i c e  of d e c r e e i n g  

l a t e  f i l e d  c l a i m s ;  t h e  p r a c t i c e  s h o u l d  t e r m i n a t e .  We a l s o  

c o n c l u d e  t h a t  u s e r s  a r e  n o t  p r e c l u d e d  by law from o b j e c t i n g  t o  

c l a i m s  a t  t h e  p r e l i m i n a r y  d e c r e e  s t a g e  even where t h o s e  c l a i m s  

were f i r s t  e v i d e n c e d  i n  a  t empora ry  p r e l i m i n a r y  d e c r e e .  

B . 4  We recommend t h a t  t h e  t i m e  f o r  f i l i n g  o b j e c t i o n s  t o  

s u b b a s i n  d e c r e e s  by a f f e c t e d  wa te r  u s e r s  i n  o t h e r  s u b b a s i n s  of 

t h e  s t r e a m  s y s t e m  run  f o r  a t  l e a s t  one y e a r  a f t e r  t h e  n o t i c e  o f  

t h e  f i l i n g  of such  s u b b a s i n  d e c r e e .  

B . 5  The s u p p l e m e n t a l  n o t i c e  and  o b j e c t i o n  p r o c e d u r e  we 

recommend w i l l  l e n g t h e n  t h e  t i n e  t h e  a d j u d i c a t i o n  p r o c e s s -  w i l l  

t a k e .  

B.6 C la i rnan t s '  a c c e s s  t o  Water C o u r t  d e c r e e s  and  o t h e r  

i n f o r m a t i o n  is  a d e q u a t e .  



B . 7  The Water C o u r t s  a r e  h i g h l y  e f f i c i e n t  i n  t h e  

a d j u d i c a t i o n  of c l a i m s ,  p r o v i d i n g  a d e q u a t e  p r o c e d u r e s  f o r  

r e s o l v i n g  d i s p u t e d  c l a i m s .  

B . 8  C r e d i b l e  a rgumen t s  have  been advanced t h a t  t h e  Water 

C o u r t  s t r u c t u r e  v i o l a t e s  t h e  Montana c o n s t i t u t i o n  b e c a u s e  t h e  

wa te r  judges  do n o t  s t a n d  f o r  e l e c t i o n  a s  wa te r  j udges .  E q u a l l y  

c r e d i b l e  a rgumen t s  can  be  made t h a t  t h e  s t r u c t u r e  is c o n s t i t u -  

t i o n a l .  I n  t h e  a b s e n c e  of a d e f i n i t i v e  pronouncement on t h e  

issue by t h e  Montana Supreme C o u r t ,  we f i n d  no j u s t i f i c a t i . o n  

f o r  t h e  l e g i s l a t u r e  t o  r e a c t  by c a u s i n g  a  w h o l e s a l e  d i s m a n t l i n g  

o r  r e v i s i o n  of  t h e  Water Cour t  s y s t e m .  

B . 9  The Water C o u r t s '  c l a i m  index  and d o c k e t  c o n t r o l  

s y s t e m s  a r e  exempla ry .  

B.10 The Water C o u r t s 1  method of r e q u i r i n g  f u r t h e r  p roo f  of  

c l a i m s  c h a l l e n g e d  by DMRC v e r i f i c a t i o n  c o n c l u s i o n s  is  a d e q u a t e .  

C .  The c u r r e n t  p h a s e  of t h e  Montana s t a t u t o r y  a d j u d i c a t i o n  

p r o c e s s  i s  a d e q u a t e  t o  a d j u d i c a t e  f e d e r a l  and t r i b a l  c l a i m s  

under  t h e  McCarran Amendment and t h e  v a r i o u s  p e r c e i v e d  s h o r t -  

comings i n  t h e  p r o c e s s  i n v o l v i n g  t h e  a d j u d i c a t i o n  of s t a t e  b a s e d  

c l a i m s  do n o t  t h r e a t e n  t h e  u t i l i t y  of t h e  p r o c e s s  f o r  McCarran 

Amendment p u r p o s e s .  

D .  1 N e i t h e r  t h e  a p p r o p r  i a t i o n  d o c t r i n e  nor  t h e  p r e s e n t  

s t a t u t o r y  p r o c e d u r e  p r e s c r i b e  a  u n i v e r s a l ,  p r e c i s e l y  m e a s u r e a b l e  

s t a n d a r d  of a c c u r a c y  f o r  t h e  e n t r y  of d e c r e e s  e v i d e n c i n g  wa te r  

r i g h t s .  

D.2 The p r e s e n t  s y s t e m  p r o v i d e s  ample o p p o r t u n i t y  f o r  

c l a i m s  t o  be c o n t e s t e d  w i t h o u t  t h e  c r e a t i o n  of a  n a n d a t o r y  

a d v e r s a r i a l  s y s t e m .  



D.3 The final decrees will be useful in the eventual admin- 

istration of water rights in Montana. 

D.4 Final decrees will be useful but not conclusive in 

equitable apportionment litigation or interstate compact nego- 

tiations. 

~ . 5  We recommend the adoption of legislation to provide a 

method for correcting clerical errors in decrees. 

D.6 The fi-nal Powder River Decree is not final and binding 

as against unadjudicated federal and tribal claims. 

E.l The conclusive abandonment of late filed claims is 

both legal and constitutional. 

E.2 The "prima faciew evidence statute does not require 

amendment except to clarify its effect in light of our recom- 

mendation for legislation concerning administration of temporary 

preliminary decrees and preliminary decrees. 

E.4 Under present statutes, only final decrees are 

administrable. 

E.5 The 1986 Stipulation and Rulemaking have resulted in 

improved examination rules and procedures. The 1987 legislative 

changes have more clearly tied the adjudication's schedule to 

the level of funding of DNRC'S verification activities. 

E.6 Our recommended notice procedure will provide for 

effective integration of mainstem and subbasin decrees. See 

conclusion B.2 above. 



O V E R V I E W  

A .  THE A D J U D I C A T I O N  PROCESS. 

The p e r c e i v e d  problems and  our  c o n c l u s i o n s  and recomnen- 

d a t i o n s  m u s t  be viewed i n  t h e  c o n t e x t  of b o t h  t h e  n a t u r e  of t h e  

a d j u d i c a t i o n  p r o c e s s  and i t s  r e s u l t s  f o r  t h e  i n d i v i d u a l  Montana 

wa te r  u s e r s  and t h e  s t a t e  i t s e l f .  

The a d j u d i c a t i o n  p r o c e s s  is  r e l a t i v e l y  s t r a i g h t  f o r w a r d .  

P u r s u a n t  t o  p u b l i c  n o t i c e ,  a l l  c l a i m a n t s  of  wa te r  r i g h t s  c r e a t e d  

by b e n e f i c i a l  u s e  b e f o r e  J u l y  1, 1973 were r e q u i r e d  t o  f i l e  

w r i t t e n  c l a i m s  of t h o s e  wa te r  r i g h t s  w i t h  t h e  Department  of  

N a t u r a l  Resources  and  C o n s e r v a t i o n  ("DNRC") on o r  b e f o r e  

A p r i l  3 0 ,  1982 .  Those w r i t t e n  c l a i m s  were s u b m i t t e d  on forms  

p r e p a r e d  by DNEC which r e q u i r e d  a  comprehens ive  d e s c r i p t i o n  of  

t h e  wa te r  r i g h t  e l e m e n t s  such  a s  t y p e  and p l a c e  of u s e ,  p o i n t  

of  d i v e r s i o n ,  amount of  d i v e r s i o n  o r  s t o r a g e ,  and p r i o r i t y  d a t e .  

The c l a i m  f i l i n g s  i n i t i a t e d  a  p r o c e s s  t h rough  which t h e  

Water C o u r t ,  a c t i n g  th rough  i t s  w a t e r  judges  and w a t e r  m a s t e r s ,  

began t h e  e v a l u a t i o n  of c l a i m s  w i t h i n  t h e  h y d r o l o g i c  s u b b a s i n s  

of t h e  s t a t e .  The s t a t e  was d i v i d e d  i n t o  h y d r o l o g i c a l  b a s i n s  

s o  t h a t  e s s e n t i a l l y  a l l  t h e  c l a i n s  f o r  water  from a  d e f i n e d  

r e g i o n a l  s o u r c e  would be examined t o g e t h e r  and made t h e  s u b j e c t  

of one comprehens ive  d e c r e e .  Because of t h e  s t a t u t o r i l y  man- 

d a t e d  a b a t e m e n t  under s e c t i o n  85-2-217, MCA of j u d i c i a l  a d j u d i -  

c a t i o n  p r o c e e d i n g s  i n  s u b b a s i n s  where t h e  f e d e r a l  government o r  

I n d i a n  t r i b e s  c l a i m  noncompacted r e s e r v e d  wa te r  r i g h t s ,  t h e  

a d j u d i c a t i o n  was r e q u i r e d  t o  p r o c e e d  w i t h  r e c o g n i t i o n  of t h e  

many a r e a s  of  t h e  s t a t e  i n  which a d j u d i c a t i o n  p r o c e e d i n g s  a r e  

l e g a l l y  s t a y e d .  

I n  t h e  e v a l u a t i o n  of c l a i m s ,  t h e  Water C o u r t  h a s  r e c o g n i z e d  

p r o p e r l y  f i l e d  and  comple ted  c l a i m s  a s  e s t a b l i s h i n g  pr ima f a c i e  



e v i d e n c e  of  t h e i r  c o n t e n t s .  The i n f o r m a t i o n  p r o v i d e d  i n  a  c l a i m  

is  supplemented  i n  t h e  Water C o u r t ' s  e v a l u a t i o n  by s u b m i s s i o n  

of  i n f o r m a t i o n  by t h e  D N R C ,  which h a s  examined e s s e n t i a l l y  a l l  

c l a i m s  a g a i n s t  a v a i l a b l e  i n f o r m a t i o n  a t  some l e v e l  of i n q u i r y .  

The p r o d u c t  of t h e  Water C o u r t ' s  e v a l u a t i o n  i s  t h e  i s s u a n c e  

of  a  p r e l i m i n a r y  d e c r e e  c o n t a i n i n g  t h e  f i n d i n g s  of f a c t  and  

c o n c l u s i o n s  of  law a p p l i c a b l e  t o  t h e  c l a i m s  i n  t h e  wa te r  sub-  

b a s i n  b e i n g  a d j u d i c a t e d  and  f i n d i n g s  a s  t o  t h e  e l e m e n t s  of t h e  

c l a i m e d  r i g h t s ,  i n c l u d i n g  t h e  c l a i m a n t s 1  i d e n t i t i e s ,  t h e  

amounts ,  l o c a t i o n s ,  and p r i o r i t i e s  of u s e ,  and  t h e  p o i n t s  o f  

d i v e r s i o n  f o r  t h e  s t r u c t u r e s  i n v o l v e d .  N o t i c e  of t h e  i s s u a n c e  

of  t h e  p r e l i m i n a r y  d e c r e e  is  p r o v i d e d  s o  t h a t  t h e  c l a i m a n t s  of 

w a t e r  r i g h t s  i n  t h e  a f f e c t e d  s u b b a s i n  and o t h e r  i n t e r e s t e d  

p a r t i e s  nay  r e v i e w  t h e  d e c r e e  and  f i l e  o b j e c t i o n s  t o  any  c l a i m s  

d e c r e e d  i n  t h e  p r e l i m i n a r y  d e c r e e .  The n o t i c e  and o b j e c t i o n  

p e r i o d  is 30  d a y s  u n l e s s  t h e  C o u r t  e x t e n d s  i t  t o  180 d a y s .  

C o n t e s t e d  c l a i m s  a r e  r e s o l v e d  e i t h e r  t h rough  s e t t l e m e n t  o r  

t h r o u g h  1 i t  i g a t i o n  i n v o l v i n g  d i s c o v e r y  of i n f o r m a t  i on  by t h e  

c o n t e s t i n g  p a r t i e s  and a  t r i a l  b e f o r e  t h e  Water Cour t  i n v o l v i n g  

t h e  p r e s e n t a t i o n  of p roo f  and a rgumen t .  

A f t e r  a l l  o b j e c t i o n s  t o  a  p r e l i m i n a r y  d e c r e e  a r e  r e s o l v e d  

by t h e  Water C o u r t ,  t h e  Cour t  i s s u e s  a  f i n a l  d e c r e e  which i s  

a p p e a l a b l e  t o  t h e  Montana Supreme Cour t  f o r  a l l e g e d  e r r o r s  of  

f a c t  o r  law.  

The f i n a l  d e c r e e  of a  wa te r  r i g h t  c l a i m  is  u s e f u l  t o  t h e  

Montana wa te r  u s e r  b e c a u s e  i t  e v i d e n c e s  h i s  p r o p e r t y  i n t e r e s t  

and  d e f i n e s  i t s  i m p o r t a n t  e l e m e n t s :  t h e  amount,  p r i o r i t y ,  t y p e ,  

and  l o c a t i o n  of  h i s  u s e .  Such c o n f i r m a t i o n  of  a  r e a l  p r o p e r t y  

i n t e r e s t  i n  wa te r  can  be  u s e f u l  i n  f i n a n c i n g  t r a n s a c t i o n s  and  

i n  a s s i s t i n g  t h e  u s e r  t o  r e c e i v e  h i s  e n t i t l e m e n t  t o  wa te r  i f  

c o m p e t i t i o n  f o r  w a t e r  i n t e n s i f i e s  and  wa te r  r i g h t s  a r e  admini -  

s t e r e d .  



The f i n a l  d e c r e e s  f o r  wa te r  r i g h t s  a l s o  a r e  u s e f u l  t o  t h e  

S t a t e  of Montana. The e x i s t e n c e  of  such  d e c r e e s  w i l l  f a c i l i t a t e  

t h e  o r d e r l y  a d m i n i s t r a t i o n  of w a t e r  r i g h t s .  A l s o ,  by p r o v i d i n g  

b e n e f i t s  t o  t h e  i n d i v i d u a l  wa te r  u s e r s ,  t h e  a d j u d i c a t i o n s  w i l l  

p r o v i d e  g r e a t e r  s t a b i l i t y  t o  Montana ' s  a g r i c u l t u r e  community. 

F i n a l l y ,  t h e  d e c r e e s  w i l l  p r o v i d e  e v i d e n c e  a s  t o  Montana ' s  w a t e r  

use i n  d i s p u t e s  c o n c e r n i n g  i n t e r s t a t e  a l l o c a t i o n  of t h e  s u r f a c e  

w a t e r s  which o r i g i n a t e  i n  Montana.  

B .  D U E  PROCESS AND E Q U A L  P R O T E C T I O N .  

I t  i s  i n  l i g h t  o f  t h i s  p r o c e s s  and t h e  r e s u l t i n g  b e n e f i t s  

t h a t  we examine t h e  i m p o r t a n t  c o n s i d e r a t i o n s  of f a i r n e s s  and  

due p r o c e s s  a s  t h e y  a p p l y  i n  t h e  Montana a d j u d i c a t i o n .  

When i n t e r e s t e d  p e r s o n s  a r t i c u l a t e  many o f  t h e i r  c o n c e r n s  

a b o u t  t h e  a d j u d i c a t i o n  p r o c e s s ,  t h e y  speak  w i t h  c a t c h  words 

t h a t  i n c l u d e  c o n c e p t s  o f  "due  p r o c e s s "  and " e q u a l  p r o t e c t i o n . "  

I t  is  i m p e r a t i v e  t h a t  t h e  Committee u n d e r s t a n d  what t h o s e  con- 

c e p t s  mean i n  t h e  c o n t e x t  of  t h e  Montana a d j u d i c a t i o n .  

The p r i n c i p l e s  of  due  p r o c e s s  and  e q u a l  p r o t e c t i o n  of t h e  

l aws  a r e  b o t h  c o n t a i n e d  i n  t h e  F i f t h  and  F o u r t e e n t h  Amendments 

t o  t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n .  The F i f t h  Amendment p ro -  

h i b i t s  f e d e r a l  d e p r i v a t i o n  of  l i f e ,  l i b e r t y ,  o r  p r o p e r t y  w i t h o u t  

due p r o c e s s  of  l aw,  and  t h e  F o u r t e e n t h  Amendment p r o h i b i t s  any  

s t a t e  d e p r i v a t i o n  of  t h e  same. 

P r o c e d u r a l  due p r o c e s s  c o n c e r n s  t h e  f a i r n e s s  of a  p r o c e s s  

o r  p r o c e d u r e  used  by t h e  government t o  a f f e c t  a  p e r s o n ' s  l i f e ,  

l i b e r t y ,  o r  p r o p e r t y .  The min imal  p r o c e d u r a l  s a f e g u a r d s  

r e q u i r e d  under  t h e  f e d e r a l  c o n s t i t u t i o n  r e q u i r e  t h a t  an  a f f e c t e d  

p e r s o n  be  g i v e n  n o t i c e  of an  i n t e n d e d  a c t i o n ,  t h a t  t h e  p e r s o n  

be  g i v e n  a  mean ing fu l  o p p o r t u n i t y  t o  be  h e a r d  a b o u t  t h e  m a t t e r ,  

and t h a t  any  d e c i s i o n  a b o u t  t h a t  m a t t e r  be made by a  f a i r  and 



i m p a r t i a l  d e c i s i o n  maker. C o n s i d e r a t i o n s  of p r o c e d u r a l  due 

p r o c e s s  on ly  a r i s e  when a p r o t e c t e d  i n t e r e s t  such a s  l i f e ,  

l i b e r t y ,  o r  p r o p e r t y  i s  i n v o l v e d .  C l e a r l y ,  water  r i g h t s  a r e  

r ecogn ized  a s  r e a l  p r o p e r t y  i n  rlontana, and t h e i r  owners a r e  

e n t i t l e d  t o  due p r o c e s s  i n  governmenta l  a c t i o n s  a f f e c t i n g  t h o s e  

p r o p e r t y  i n t e r e s t s .  

The r e q u i r e m e n t s  f o r  n o t i c e  and t h e  n a t u r e  of t h e  oppor tun-  

i t y  t o  be  hea rd  v a r y  a c c o r d i n g  t o  t h e  t y p e  of i n t e r e s t  i n v o l v e d .  

The i m p a r t i a l i t y  of t h e  d e c i s i o n  maker is a c o n s t a n t  r e q u i r e -  

ment.  

S u b s t a n t i v e  due p r o c e s s  and e q u a l  p r o t e c t i o n  of t h e  laws 

a d d r e s s  whether  t h e  s u b s t a n c e  of a  law,  r a t h e r  than  t h e  pro-  

cedure  employed t o  implement t h e  law,  i s  c o n s t i t u t i o n a l .  Sub- 

s t a n t i v e  due p r o c e s s  r e q u i r e s  t h a t  a  law o r  p rocedure  be r e a -  

s o n a b l e  i n  r e l a t i o n  t o  t h e  government ' s  power t o  e n a c t  i t .  

Equal p r o t e c t i o n  of t h e  laws p r o t e c t s  a g a i n s t  improper l e g a l  

c l a s s i f i c a t i o n s  which have t h e  e f f e c t  of t r e a t i n g  s i m i l a r  peop le  

i n  d i s s i ; i l i l a r  manners.  

The major "due  p r o c e s s n  i s s u e  r a i s e d  i n  t h e  Montana a d j u d i -  

c a t i o n  i n v o l v e s  p r o c e d u r a l  due p r o c e s s  and t h e  adequacy of t h e  

Water Cour t  p r o c e s s  t o  p r o v i d e  both  n o t i c e  and an o p p o r t u n i t y  

t o  be h e a r d .  A s  d i s c u s s e d  i n  t h e  body of t h e  r e p o r t  below, t h e  

i s s u e  is whether t h e  s t a t u t o r y  p r o v i s i o n s  a s  implemented through 

t h e  Water C o u r t ' s  p r a c t i c e s  p r o v i d e  c l a i m a n t s  and o t h e r  i n t e r -  

e s t e d  p e r s o n s  a d e q u a t e  n o t i c e  of t h e  n a t u r e  of c l a i m s  and an 

a d e q u a t e  o p p o r t u n i t y  t o  f i l e  o b j e c t i o n s  and t o  be hea rd  abou t  

t h e i r  c l a i m s  and t h o s e  t o  which t h e y  o b j e c t .  

The " e q u a l  p r o t e c t  i o n w  i s s u e  invo lved  i n  t h e  Montana ad ju- 

d i c a t i o n  i n v o l v e s  t h e  q u e s t i o n  of whether  t h e  a p p l i c a t i o n  of 

v a r y i n g  and e v o l v i n g  water  r i g h t s  examina t ion  c r i t e r i a  and pro-  

c e d u r e s  u ~ ~ c o n s t i t u t i o n a l l y  h a s  t r e a t e d  s i m i l a r l y  s i t u a t e d  

i n d i v i d u a l s  i n  impermiss ib ly  d i s s i m i l a r  manners.  



What t h e  Committee needs t o  keep i n  m i n d  when e v a l u a t i n g  

t h e s e  i s s u e s  is t h a t  n e i t h e r  t h e  "due process"  nor t h e  "equa l  

p r o t e c t i o n "  p r i n c i p l e s  e x i s t s  a s  an a b s t r a c t i o n  in  a  vacuum. 

Both app ly  t o  r e a l  world c o n d i t i o n s .  They a r e  invoked, when 

necessary ,  not  by some t h i r d  p a r t y  who expresses  concern t h a t  

an a b s t r a c t  p r i n c i p l e  has been v i o l a t e d ,  but  r a t h e r  by t h e  

owner or c la imant  of a  water r i g h t  who can show 1) t h a t  t h e r e  

was, i n  f a c t ,  a  f a i l u r e  of due process  or equal  p r o t e c t i o n ,  and 

2 )  t h a t  such f a i l u r e  r e s u l t e d  i n  t h e  l o s s  or  impairment of h i s  

water r i g h t .  Anyone who could make such a  showing would be 

e n t i t l e d  t o  j u d i c i a l  r e l i e f  from t h a t  l o s s  or impairment. 

'We emphasize t h a t  such r e l i e f  comes about i n  our 

governmental system through a  j u d i c i a l ,  no t  a l e g i s l a t i v e ,  

p roces s .  L e g i s l a t i v e  a c t i o n  becomes a p p r o p r i a t e  only  when a 

f law in  a  l e g i s l a t i v e l y - c r e a t e d  i n s t i t u t i o n  r e q u i r e s  t h a t  a 

c la imant  be depr ived of h i s  due p roces s  or equal  p r o t e c t i o n  

r i g h t s .  

Our a n a l y s i s  of t h e  Montana a d j u d i c a t i o n  system revea led  no 

i n s t i t u t i ona l ly -manda ted  procedure r e q u i r i n g  t h e  v i o l a t i o n  of 

due process  or equal  p r o t e c t i o n  p r i n c i p l e s .  A s  a  r e s u l t ,  i f  

any due process  or equa l  p r o t e c t i o n  problems a c t u a l l y  occur ,  i t  

w i l l  not  be because t h e  . sys tem is  f lawed,  bu t  r a t h e r  because 

some p a r t i c i p a n t  i n  t h e  process  causes  t h e  problem. Should 

t h a t  a c t u a l l y  occur ,  t h e  Courts  a r e  open t o  c o r r e c t  any such 

abuse ,  and we have seen no evidence t o  sugges t  t h a t  any Montana 

Court  would s h i r k  i t s  duty  i n  t h a t  r ega rd .  



ANALY SI S 

A. DNRC ROLES, PRACTICES, AND RELATIONSHIP WITH THE WATER 

COURT'. 

Analyses of questions concerning the roles and practices of 

DNRC and its relationship with the Water Court in the adjudi- 

cation process were central to our task. 

1. Se~aration of Powers. 

The separation of powers doctrine, which is unique to the 

constitutional jurisprudence of the United States, was adopted 

by the people of Montana in their constitution. In order to 

assure that Montana's system of governmental checks and balances 

works, the doctrine of separation of powers requires that no 

one of the three branches of government may exercise the power 

granted exclusively to the other two branches of government. 

The specific questions raised are (1) whether the DNRC, a 

department of the executive branch, unlawfully exercises a 

judicial power when it develops factual information under 

section 85-2-243, MCA to be used by the Water Court in the 

adjudication of pre-1973 water rights and (2) whether the Water 

Court improperly exercises executive power in controlling the 

activities of the DNRC under the same statute. 

With respect to the first question posed above, we conclude 

that while such investigative activities may have traditionally 

been viewed as being exclusively within the scope of the 

judicial adjudicatory function, Montana case law indicates that 

the development of such information by DflRC and its use by the 

Court is appropriate and not constitutionally suspect. 



A r t i c l e  111, s e c t i o n  1 of t h e  Montana s t a t e  c o n s t i t u t i o n  

p r o v i d e s  f o r  t h e  d i v i s i o n  of t h e  power of t h e  s t a t e  government 

among t h r e e  d i s t i n c t  b r a n c h e s ,  t h e  l e g i s l a t i v e ,  t h e  e x e c u t i v e ,  

and t h e  j u d i c i a l .  I t  f u r t h e r  p r o h i b i t s  any p e r s o n s  charged 

wi th  t h e  e x e r c i s e  of a  power be long ing  t o  one branch from e x e r -  

c i s i n g  any power p r o p e r l y  be long ing  t o  a n o t h e r  b ranch .  A r t i c l e  

V I I ,  s e c t i o n  1 v e s t s  t h e  j u d i c i a l  power of t h e  s t a t e  i n  t h e  

s t a t e  Supreme C o u r t ,  t h e  d i s t r i c t  c o u r t s ,  j u s t i c e  c o u r t s ,  and 

o t h e r  c o u r t s  a s  nay be p rov ided  by law.  Under A r t i c l e  VI, sec -  

t i o n  4 ,  t h e  Governor is  v e s t e d  wi th  t h e  e x e c u t i v e  power t o  s e e  

t h a t  t h e  s t a t e  laws a r e  f a i t h f u l l y  e x e c u t e d .  

T W O  g e n e r a l  p r i n c i p l e s  emerge from t h e  j u d i c i a l  d e c i s i o n s  

i n t e r p r e t i n g  t h e  Montana c o n s t i t u t i o n a l  s e p a r a t i o n  of powers 

p r o v i s i o n .  F i r s t ,  t h e  s e p a r a t i o n  of f u n c t i o n s  of t h e  t h r e e  

b ranches  need n o t  be a b s o l u t e  and e x c l u s i v e ,  and some o v e r l a p  

of f u n c t i o n s  is  p e r m i s s i b l e .  Second, i f  t h e  performance of 

a  l e g i s l a t i v e l y  d e l e g a t e d  f u n c t i o n  can o n l y  r e s u l t  i n  t h e  e x e r -  

c i s e  of t h e  j u d i c i a l  power through s u b s e q u e n t ,  independent  

a c t i o n  of t h e  C o u r t ,  t h e  per formance  of t h e  f u n c t i o n  i s  v a l i d  

and does  n o t  v i o l a t e  t h e  d o c t r i n e  of s e p a r a t i o n  of powers.  2 

Under t h e s e  d e c i s i o n s ,  t h e  Water C o u r t ' s  employment of D N R C  

t o  per form f a c t u a l  i n v e s t i g a t i o n s  a p p e a r s  c o n s t i t u t i o n a l .  

D I J R C ' s  i n v e s t i g a t i o n s  p r o v i d e  a  s o u r c e  of f a c t u a l  i n f o r m a t i o n  

t o  t h e  Water Cour t  f o r  comple t ion  of t h e  a d j u d i c a t o r y  p r o c e s s .  

The c o n c l u s i o n s  of D N R C ' s  i n v e s t i g a t i v e  i n q u i r i e s  a r e  n o t  b ind-  

i n g  on t h e  Water Cour t  or  on t h e  a f f e c t e d  p a r t i e s  and t h e r e f o r e  

canno t  be i n d e p e n d e n t l y  o p e r a t i v e .  The Water Cour t  r e t a i n s  t h e  

u l t i m a t e  power t o  make t h e  f a c t u a l  f i n d i n g s  from an e v a l u a t i o n  

of a l l  t h e  e v i d e n c e  b e f o r e  i t ,  n o t  j u s t  t h e  ev idence  r e s u l t i n g  

from t h e  DfJRC i n v e s t i g a t i o n .  The Water Cour t  r e t a i n s  t h e  d i s -  

c r e t i o n  t o  make whatever  f i n d i n g s  from t h e  ev idence  b e f o r e  i t  

which nay be r e q u i r e d  t o  pronounce f i n a l  judgment a s  t o  whether  

o r  n o t  a  water  r i g h t  e x i s t s .  



Addressing t h e  ques t i on  of whether t h e  Water Court improp- 

e r l y  e x e r c i s e s  execu t ive  power i n  i t s  c o n t r o l  of D N R C 1 s  a c t i v i -  

t i e s  under s e c t i o n  85-2-243, MCA, we conclude t h a t  t h i s  c o n t r o l  

is wi th in  t h e  bounds of t h e  s e p a r a t i o n  of powers d o c t r i n e .  

The " j u d i c i a l  power is  t h e  power of t h e  cou r t  t o  dec ide  and 

pronounce a  judgment and c a r r y  i t  i n t o  e f f e c t  between persons  

and p a r t i e s  who b r ing  a  case  be fo re  i t  f o r  dec i s ion .  n 3  The 

execu t ive  power is t o  " s e e  t h a t  t h e  laws a r e  f a i t h f u l l y  exe- 

cu t ed .  "4 

S t a t u t o r y  law g ives  DIJRC s e v e r a l  r o l e s  i n  t he  water r i g h t  

a d j u d i c a t i o n  process :  a s  a  c la imant ,  a s  an o b j e c t o r ,  and a s  a  

c la ims v e r i f i e r  . Addi t i ona l ly ,  D ~ J R C  a c t s  a s  t h e  p e r m i t t i n g  

a u t h o r i t y  f o r  pos t - Ju ly  1, 1973 water r i g h t s .  

I i ?  i t s  r o l e  a s  a  claim v e r i f i e r  under s e c t i o n  85-2-243, 

MCA, DNRC was given no independent,  execu t ive  d i s c r e t i o n  t o  

e x e r c i s e .  The s t a t u t e  provides  t h a t  DNRC i s  t o  perform t h i s  

func t ion  s u b j e c t  t o  t h e  d i r e c t i o n  of t h e  water judge. That 

being t h e  ca se ,  f a i t h f u l  execut ion of t h e  law by DNRC r e q u i r e s  

t h a t  i t  a c t  a t  t h e  d i r e c t i o n  of t h e  water judge when performing 

t h e  f u n c t i o n s  s e t  f o r t h  i n  s e c t i o n  85-2-243, MCA. S ince  t h e  

L e g i s l a t u r e  gave t he  agency no independent execu t ive  d i s c r e t i o n  

t o  e x e r c i s e  when performing t h a t  r o l e ,  t h e  Water C o u r t ' s  

d i r e c t i o n  of t h e  agency ' s  e f f o r t s  i n  such ma t t e r s  cannot be i n  

v i o l a t i o n  of t h e  s e p a r a t i o n  of powers d o c t r i n e .  

T h u s ,  t o  t h e  e x t e n t  t h a t  t h e  water judge d i r e c t s  t h e  a c t i v i -  

t i e s  of DNRC i n  i t s  performance of t h e  f u n c t i o n s  enumerated 

under s e c t i o n  85-2-243, MCA,  n e i t h e r  t h e  water judge nor DlJHC 

is  improperly e x e r c i s i n g  or impinging upon the  proper e x e r c i s e  

of power belonging t o  t he  o t h e r .  



Concern has been expressed that the Water Courts are 

attempting to or have attempted to totally control 3TJRC's 

"executive" activities in verifying claims. As discussed 

above, the direct response to those concerns is that the DNRC 

has no "executive" authority as a claims verifier and acts in 

that capacity only as an arm of the judicial branch. The 

Montana Supreme Court has adopted that analysis of the statutes 

in holding that DNRC has no independent executive authority 

under the claims verification statutes, and that DNRC acts at 

the direction of the Water Court. 5 

The Montana Supreme Court also observed that no factual 

record had been presented to it showing that the Water Courts 

were improperly attempting to exert control over activities of 

DNRC in areas where the Legislature had given the agency 

executive discretion, such as the functions of representing 

state interests as claimant and objector. In our investigation 

we found no such attempt at Water Court control of executive 

functions. It is clear from our reading of the law that if the 

Water Courts attempted to exercise such an impermissible 

control, DNRC could expect, upon making a proper factual 

record, to receive relief from such action by the Montana 

Suprene Court. 

The Water Court has maintained a tight control over DIJRC1s 

activities in the verification process, but has not intruded 

into the DNRC1s discretion and activities concerning its roles 

as claimant and objector in the adjudication. It appears that 

the Water Court's extensive, yet appropriate, control of DrJRC 

in the verification process has generated an unfounded concern 

which is not substantiated when the facts are viewed in the 

context of separation of powers analysis. 



2. DNRC's Multiple Roles. 

Under a number of different legislative directives, DNRC 

performs a number of different functions affecting determina- 

tions of rights to the use of water. DNRC nay act in its own 

right as an executive agency as a claimant of water rights or 

as an objector to water right claims of others. It acts for 

the Water Court in a judicial role as an examiner of facts 

concerning water right claims of others. Finally, it acts as 

the permitting authority for all post-July 1, 1973 water 

rights. As we understand DNRC's internal structure, each of 

those separate roles is implemented through a separate bureau 

consisting of individuals who do not consciously coordinate 

their activities or share information. 

The specific question which we were asked to address is 

whether an impermissible institutional conflict of interest 

results from the various divisions of the DNRC exercising their 

discretion in the performance of the different roles assigned 

to the DNRC by the legislature. 

Prohibitions against governmental institutional conflicts 

are addressed in article 111, section 1 of the Montana consti- 

tution, which provides f.or the division of the power of the 

state government into the three branches, legislative, judicial, 

and executive. Separation of powers issues typically arise 

when the exercise of a power by an agency or department of one 

branch of government impedes the exercise of a governmental 

power belonging to another branch of g~vernnent.~ The separ- 

ation of powers issue also nay arise when an agency of one 

branch attempts to exercise the power properly belonging to 

another branch.' These separation of powers issues deal pri- 

marily with conflicts between government branches, not within a 

government agency. 



I n  I11 Re A c t i v i t i e s  of t h e  Depar tment  of  N a t u r a l  Resources  

and c o n s e r v a t i o n a  i t  was a r g u e d  t h a t  t h e  v a r i o u s  r o l e s  of  

DNRC a s  a  w a t e r  r i g h t s  c l a i m a n t ,  p o t e n t i a l  o b j e c t o r  f o r  s t a t e  

i n t e r e s t s ,  and a d v i s o r  t o  t h e  Water C o u r t  g i v e  r i s e  t o  p o t e n t i a l  

due p r o c e s s  o b j e c t i o n s  b e c a u s e  of i n s t i t u t i o n a l  b i a s .  The 

Montana Supreme C o u r t  was n o t  r e q u i r e d  t o  d i s p o s e  of t h a t  

i s s u e ,  b u t  d i d  n o t e  t h a t  t h e  a d j u d i c a t o r y  scheme i n  t h e  s t a t e  

of Ar i zona  had been uphe ld  by t h a t  s t a t e ' s  supreme c o u r t  

b e c a u s e  t h e  e x e c u t i v e  a d j u d i c a t o r y  f u n c t i o n  was s e p a r a t e d  from 

t h e  owner sh ip  f u n c t i o n  of  t h e  s t a t e .  

Of p a r t i c u l a r  impor t ance  t o  t h e  Ar i zona  Supreme Cour t  was 

t h e  f a c t  t h a t ,  a l t h o u g h  t h e  Department  of Water R e s o u r c e s  ( D W R )  

had m u l t i p l e  r o l e s  i n  c o n n e c t i o n  w i t h  t h e  a d j u d i c a t o r y  p r o c e s s ,  

DWR d i d  n o t  a c t  a s  a  p a r t i c i p a n t ,  i . e . ,  was n o t  a  c l a i m a n t  o r  

o b j e c t o r .  I n  c o n t r a s t ,  t h e  D N R C ,  i n  a d d i t i o n  t o  i t s  r o l e  a s  

c l a i m s  v e r i f i e r  , i s  a  p a r t i c i p a n t  i n  t h e  ad j u d i c a t o r y  p r o c e s s .  

The s e p a r a t i o n  of  i t s  v a r i o u s  r o l e s  by bu reau  w i t h i n  t h e  DNRC 

is  t h e r e f o r e  c r u c i a l .  

I n  a p p a r e n t  r e c o g n i t i o n  of  t h e  need  t o  keep s e p a r a t e  D N R C t s  

v a r i o u s  r o l e s ,  t h e  l e g i s l a t u r e  p r o v i d e d  t h e  Water C o u r t  w i t h  

a u t h o r i t y  t o  s t r i c t l y  c o n t r o l  D N R C ' S  i n v e s t i g a t i v e  a c t i v i t i e s  

i n  o r d e r  t o  e n s u r e  t h a t  t h e  i n f o r m a t i o n  s o  g e n e r a t e d  is  used  t o  

a s s i s t  t h e  Water C o u r t  i n  i t s  a d j u d i c a t i o n  of c l a i m s  and does  

n o t  b l e e d  ove r  t o  b e n e f i t  DNRC i n  i t s  r o l e  a s  c l a i m a n t  o r  

o b j e c t o r .  Because  of D N R C t s  m u l t i p l e  m i s s i o n s ,  i t  i s  i m p o r t a n t  

t h a t  t h e  v e r i f i c a t i o n  p r o c e s s  c o n d u c t e d  by DNRC a s  a  j u d i c i a l  

a c t i v i t y  b e  t h o r o u g h l y  c o n t r o l l e d  by t h e  Water C o u r t .  The 

Water C o u r t  h a s  e x e r c i s e d  p e r v a s i v e  c o n t r o l ,  o b v i o u s l y  

a g g r a v a t i n g  D N R C t s  p e r c e p t i o n s  of  i t s  e x e c u t i v e  p r e r o g a t i v e s  

b u t ,  i n  ou r  v iew,  f u l l y  i n  a c c o r d a n c e  w i t h  t h e  s t a t u t o r y  scheme 

which s e p a r a t e s  t h e  j u d i c i a l  f u n c t i o n  of  c l a i m s  v e r i f i c a t i o n  

from t h e  e x e c u t i v e  f u n c t i o n s  of r e p r e s e n t i n g  Montana ' s  s t a t e  

i n t e r e s t s  a s  c l a i m a n t  and  o b j e c t o r .  T i g h t  Water C o u r t  c o n t r o l  



of DrlRC verification, then, is essential in insulating DNRC 

from claims of institutional bias and conflict. 

Judging the current institutional arrangement by principles 

in the applicable case law leads us to the conclusion that as 

long as the current practice of insulating one function from 

another continues, no legally prohibited institutional conflict 

of interest need arise. These multiple roles create no clear 

legal conflict when they are implemented through separate 

functioning units of attorneys, engineers, and staff. 

It is clear, however, that the continuation of the present 

multiple mission directive to the DNRC could lead to mischief 

if the present departmental protocol for avoiding such problems 

were to change or fail. But even with that protocol in place 

so as to avoid a conflict in fact, the risk of the appearance 

of conflict will continue. That problem need not be so bother- 

some, however, because the appearance of conflict standards 

applicable to the practice of law do not apply to prohibit 

simultaneous implementation of multiple programs now required 

of DNRC.  

Because of these considerations, we conclude that there is 

no compelling legal requirement that the legislature act to 

reassign one or more of the functions now performed by DNRC to 

some other existing or new agency in the executive branch. 

Rather, the determination of whether, as a matter of policy, 

such changes would be appropriate rests in the sound discretion 

of the legislature as it balances a need to avoid the risk of 

having a conflict in fact occur against the cost of making such 

a reassignment. 

3. Adequacy of Claims Examination. 

Questions have been raised as to whether the claims exanin- 

ation processes used by the DNRC since 1979 have been adequate 



t o  p r o v i d e  t h e  Water C o u r t s  w i t h  r e l i a b l e  v e r i f i c a t i o n  e v i d e n c e  

which t h o s e  c o u r t s  can  u s e  i n  c o m p l e t i n g  t h e  a d j u d i c a t i o n  pro-  

c e s s .  Such q u e s t i o n s  have  been r a i s e d ,  i n  t h i s  c o n t e x t  and 

o t h e r s ,  b e c a u s e  of a  p e r c e p t i o n  by some t h a t  a  l a r g e  p o r t i o n  of 

t h e  more t h a n  2 0 0 , 0 0 0  c l a i m s  which had been f i l e d  may h a v e  

e r r o n e o u s l y  c l a i m e d  e x a g g e r a t e d  q u a n t i t i e s  of w a t e r .  

The i n s t r u c t i o n s  f o r  t h e  c o m p l e t i o n  of wa te r  r i g h t  c l a i m s  

which were p r o v i d e d  t o  wa te r  u s e r s  by DNRC and t h e  Water C o u r t s  

were comprehens ive  a n d ,  t o  anyone  who is  e x p e r i e n c e d  i n  such  

m a t t e r s ,  c l e a r  and u n d e r s t a n d a b l e .  N e v e r t h e l e s s ,  w i t h  s o  many 

t h o u s a n d s  of  c l a i m s  b e i n g  f i l e d  by c l a i m a n t s  n o t  e x p e r i e n c e d  i n  

such  m a t t e r s ,  i t  would n o t  b e  s u r p r i s i n g  t h a t  many may have  

been  c o n f u s e d  a b o u t  what t o  f i l e  f o r  and how t o  comple t e  t h e  

c l a i m  fo rms .  Given t h e  n a t u r e  of human b e i n g s ,  u n d o u b t e d l y  

sorne c l a i m a n t s  c o u l d  be  e x p e c t e d  t o  e x a g g e r a t e  t h e i r  c l a i m s  

i n t e n t i o n a l l y ,  w h i l e  o t h e r  e x a g g e r a t i o n s  may have  o c c u r e d  

t h r o u g h  i n a d v e r t e n c e  o r  m i s u n d e r s t a n d i n g .  However, we have n o t  

been p e r s u a d e d  from t h e  e v a l u a t i o n  of t h e  a v a i l a b l e  e v i d e n c e  

i n c l u d i n g  Wright  Water E n g i n e e r s '  i n v e s t i g a t i o n ,  t h a t  t h e r e  h a s  

been a  d e l i b e r a t e ,  w h o l e s a l e  and p e r v a s i v e  e x a g g e r a t i o n  of 

c l a i m s .  Even i f  t h e r e  were ,  t h e  c l a i m s  v e r i f i c a t i o n  p r o c e d u r e s  

a u t h o r i z e d  by t h e  s t a t u t e  and now implemented under  Supreme 

C o u r t  r u l e s  can  p r o v i d e  a  t o o l  f o r  t h e  Na te r  C o u r t s  t o  u s e  i n  

c o r r e c t i n g  any  e x c e s s e s  found  t o  e x i s t  w h i l e  p r o c e s s i n g  and  

e v a l u a t i n g  t h e  v a l i d i t y  o f  c l a i m s  now b e f o r e  them. 

A t t a c h e d  t o  t h i s  r e p o r t  a s  Appendix I i s  Wright  Water 

E n g i n e e r s '  t e c h n i c a l  memorandum d e s c r i b i n g  i t s  i n v e s t i g a t i o n s  

on t h i s  p r o c e s s  and i t s  c o n c l u s i o n s  on t h e  i s s u e  of  t h e  

a c c u r a c y  of d e c r e e s  and t h e  c l a i ~ n s  e x a m i n a t i o n  p r o c e s s e s .  

We found t h a t  t h e  c l a i m s  e x a m i n a t i o n  p r o c e s s  and p r o c e d u r e s  

of  DNRC,  a s  t h e y  have  e v o l v e d ,  a r e  a d e q u a t e  t o  d e t e r m i n e  t h e  

e x i s t e n c e  and t h e  n a t u r e  of p r e - J u l y  1, 1973 a p p r o p r i a t i v e  w a t e r  



r i g h t s .  The d a t a  and s t anda rds  on which a  DNRC examination is 

based a r e  p r o b a t i v e  of t h e  e x i s t e n c e  and n a t u r e  of such r i g h t s .  

They a r e  t h e  kinds  of informat ion which would be accep tab l e  i n  

a  j u d i c i a l  proceeding a s  r e l e v a n t  evidence,  and they a r e  t h e  

kinds  of d a t a  and s t anda rds  t h a t  water r i g h t  eng ineer ing  e x p e r t s  

normally u t i l i z e  t o  determine t h e  n a t u r e  and e x i s t e n c e  of such 

r i g h t s .  

The i n i t i a l  da t a  sou rces  used t o  v e r i f y  i r r i g a t i o n  r i g h t s  

a r e  a e r i a l  photography, topographic  maps, and t h e  Montana Water 

Resources Surveys f o r  t h e  va r ious  c o u n t i e s .  These da t a  sources  

a r e  u t i l i z e d  t o  determine p o i n t s  of d i v e r s i o n  and t h e  l o c a t i o n  

and e x t e n t  of i r r i g a t e d  land a r e a s .  DNRC a s s i g n s  no p a r t i c u l a r  

weight or  ranking t o  t h e s e  va r ious  d a t a  sources  and c o n s i d e r s  

a l l  da t a  sou rces  i n  v e r i f y i n g  a  c la im.  Thus, t h e  use of pos t -  

1973 a e r i a l  photography t o  document p re -Ju ly  1, 1973 i r r i g a t i o n  

p r a c t i c e s ,  whi le  reasonable  i n  i t s e l f ,  i s  balanced by t h e  

a v a i l a b i l i t y  of t h e  o the r  da t a  such a s  t h e  county water use 

surveys  which used many da t a  sou rces ,  inc lud ing  f i e l d  inspec-  

t i o n s  and e a r l i e r  a e r i a l  photography. 

The increased  c o n t a c t  w i t h  c l a iman t s  t o  r e so lve  v e r i f i c a t i o n  

q u e s t i o n s  and t h e  i nc rea sed  use of f i e l d  i n v e s t i g a t i o n s  under 

t h e  new Supreme Court  c la ims examination r u l e s  has improved t h e  

v e r i f i c a t i o n  p roces s .  The ques t i on  i s  whether t h e  v e r i f i c a t i o n  

of c la ims under t h e  o r i g i n a l  p rocess  ( a s  evolved and amended 

u n t i l  t he  promulgation of t h e  new r u l e s )  was adequate  t o  v e r i f y  

t h e  e x i s t e n c e  and n a t u r e  of water r i g h t  c la ims .  We b e l i e v e  

t h a t  i t  was, when coupled w i t h  t h e  j u d i c i a l  p rocess  e s t a b l i s h e d  

by t h e  Water Court and t h e  a v a i l a b i l i t y  of ob j ec t i on  t o  c la ims 

in  t h e  Water Cour t .  

Any a d j u d i c a t i o n  of water r i g l ~ t s  r e q u i r e s  a f f e c t e d  water 

u s e r s  t o  appear and defend t h e i r  i n t e r e s t s .  Montana's ad jud i -  

c a t i o n  has  fol lowed t h a t  p a t t e r n ,  and s i g n i f i c a n t  mod i f i ca t i ons  



of claims have resulted when objections are made. Given this 

process and our suggested remedial measures, we see no legal 

deficiency because all or most claims are not field investigated 

at state expense. 

4. Efficiency of Examination Process. 

We found the DNRC examination process to be efficient. The 

process is rational and progresses through reliance on the most 

probative available evidence before expanding the inquiry to 

additional sources, claimant contact, and field investigations. 

The efficiency of the DNRC examination process results from 

three apparent factors. First, DNRC does not have a budget 

adequate to investigate every claim by thorough field examina- 

tion within the time schedule for completion of the overall 

adjudication currently projected by the Water Courts. Conse- 

quently, DNRC has necessarily developed and implemented effi- 

cient practices. Second, DNRC's substantial experience in the 

Powder River Basin adjudication allowed it to develop an insti- 

tutional perspective and approach to the most ef f icierlt utili- 

zation of available resources in carrying out its verification 

mission. Third, the new claims examination rules have essen- 

tially institutionalized .an efficient and logical process for 

the examination of claims. 

5. Sufficiency of Claimants' Access to DNRC Information. 

We were asked to evaluate whether a water right claimant 

has sufficient access to the DNRC records to permit him to 

develop an informed determination of whether and how to deal 

with the information relating to his claim and whether to par- 

ticipate in the process of adjudicating the claims of others. 



We found t h a t  water  r i g h t  c l a i m a n t s  and t h e  p u b l i c  i n  

g e n e r a l  have a d e q u a t e  a c c e s s  t o  DNRC r e c o r d s  concern ing  water  

r i g h t  c l a i m s .  Mic ro f i che  c o p i e s  of a l l  c l a i m s  a r e  a v a i l a b l e  i n  

t h e  n i n e  f i e l d  o f f i c e s  f o r  p u b l i c  i n s p e c t i o n .  Hard c o p i e s  of 

t h e  b a s i n  d e c r e e s  a r e  a v a i l a b l e  i n  t h e  f i e l d  o f f i c e  f o r  each  

b a s i n .  Those c o p i e s  a r e  a l s o  a v a i l a b l e  f o r  t h e  p u b l i c  i n  t h e  

d i s t r i c t  c o u r t s .  F u r t h e r ,  t h e  Water Cour t  h a s  a  m i c r o f i c h e  and 

a  hard  copy f i l e  of  a l l  c l a i m s .  Copies  of DNRC r e c o r d s  can be 

o r d e r e d  by phone o r  co r respondence  a t  r e l a t i v e l y  modest c o s t .  

Because of t h e  number of c l a i m s  invo lved  and t h e  i n h e r e n t  

d i f f i c u l t i e s  i n  o r g a n i z i n g ,  m a i n t a i n i n g ,  and upda t ing  informa- 

t i o n  on c l a i m s  f o r  t h e  e n t i r e  s t a t e ,  a c c e s s  t o  i n f o r m a t i o n  abou t  

c l a i n s  may be d i f f i c u l t  o r  c o n f u s i n g  f o r  some p e r s o n s  n o t  com- 

f o r t a b l e  w i t h  o r  c o n f i d e n t  i n  d e a l i n g  wi th  governmental  sys tems .  

Thus, i n  i n d i v i d u a l  c a s e s  p e r s o n s  may e x p e r i e n c e  d i f f i c u l t y  i n  

a c c e s s i n g  i n f o r m a t i o n .  N e v e r t h e l e s s ,  based  upon our under-  

s t a n d i n g  of t h e  sys tems  and c a p a b i l i t i e s  of o t h e r  j u r i s d i c t i o n s ,  

Illontana's conpu te r -based  and p r o f e s s i o n a l l y - s t a f f e d  sys tem i s  

q u i t e  s u p e r i o r  . 

6 .  C l a i m a n t s '  P e r c e p t i o n  of F a i r n e s s  of DIJRC P r o c e s s .  

We were a sked  t o  t r y  t o  f i n d  o u t  how v a r i o u s  c l a i m a n t s  pe r -  

c e i v e  t h e i r  t r e a t m e n t  th roughou t  t h e  c l a i m s  v e r i f i c a t i o n  

p r o c e s s .  

The r e s u l t s  of our i n t e r v i e w s  and s u r v e y s  l e a d  u s  t o  con- 

c l u d e  t h a t  c l a i m a n t s  p redominan t ly  p e r c e i v e  t h a t  they  a r e  b e i n g  

t r e a t e d  f a i r l y  by t h e  c l a i m s  examina t ion  p r o c e s s ,  i n c l u d i n g  

D N R C ' s  a c t i v i t i e s .  A s  n i g h t  be e x p e c t e d ,  t h e  spect rum of views 

h e l d  by c l a i m a n t s  and t h e i r  a t t o r n e y s  r a n g e s  from t h o s e  who 

b e l i e v e  t h a t  t h e  agency h a s  been q u i t e  h e l p f u l  t o  them i n  c l a r -  

i f y i n g  and c o r r e c t i n g  t h e i r  c l a i m s  t o  t h o s e  who b e l i e v e  any 

DNRC i n q u i r y  is  i n t r u s i v e  and unnecessa ry .  O v e r a l l ,  however, 



the claimants perceive that the process is fair and notivated 

by an intent to implement an accurate adjudication for the ben- 

efit of all water users. 

Some state, federal, and private water interests have 

expressed concerns that while the majority of private claimants 

may feel they are being treated fairly, they are substantially 

unaware that other claimants of rights from common sources of 

supply may have filed inflated claims which might cause harm in 

the future after the adjudication process is completed. while 

these may be valid concerns, the limitation of water rights in 

future changes of use or in future modifications of facilities, 

as recommended in subsection D.1. below, can remedy much of the 

potential harm from erroneous claims. Moreover, the renotice 

and additional objection periods for preliminary decrees, 

recommended in subsection B.2, will provide additional oppor- 

tunities for investigation of claims by public and private 

interests. 

B. WATER COURT PRACTICES AND PROCEDURES. 

In addition to our inquiry into the practices and procedures 

of DNRC, we were asked to inquire into the practices and proce- 

dures of the Water Courts. 

1. Extent of Variance in Procedures and Guidelines Applied 

to Claims. 

We were asked for our opinion as to whether the application 

of differing procedures and guidelines during the adjudication 

process may have created problems requiring legislative cor- 

rection. 

The procedures and guidelines utilized in the examination 

of water right claims have evolved continually and substantially 



s i n c e  t h e  i n c e p t i o n  o f  t h e  a d j u d i c a t i o n  p r o c e s s .  From A u g u s t  

1982 t h r o u g h  F e b r u a r y  1 3 8 6 ,  DNRC r e p o r t s  t h a t  35 u p d a t e s  w e r e  

made t o  t h e  c l a i m s  v e r i f i c a t i o n  m a n u a l ,  i n c l u d i n g  a  t o t a l  o f  

336 c h a n g e s  a f f e c t i n g  t h e  ou tcome o f  e x a m i n a t i o n  o f  c l a i m s .  

W h i l e  s t r i c t  u n i f o r m i t y  o f  a d j u d i c a t o r y  g u i d e l i n e s  a n d  p r o -  

c e d u r e s  may b e  d e s i r a b l e  a s  a  p o l i c y  m a t t e r ,  s u c h  u n i f o r m i t y  is  

n o t  l e g a l l y  r e q u i r e d  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  T h i s  i s  

b e c a u s e  t h o s e  p r o c e d u r e s  a n d  g u i d e l i n e s  s e r v e  o n l y  t o  p r o v i d e  a  

f ramework f o r  t h e  d e v e l o p m e n t  o f  e v i d e n c e  a n d  issues t o  b e  

d e t e r m i n e d  by t h e  i J a t e r  C o u r t s  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  

The  g u i d e l i n e s  do n o t  p r e c l u d e  s u b n i s s i o n  of e v i d e n c e  t o  r e b u t  

t h e  g u i d e l i n e .  T h u s ,  s o  l o n g  a s  a l l  c l a i m a n t s  a r e  p r o v i d e d  a n  

o p p o r t u n i t y  t o  b e  h e a r d  i n  t h e  p r e s e n t a t i o n  o f  t h e i r  own e v i -  

d e n c e  a b o u t  t h e i r  own c l a i m s  a n d  t o  r e b u t  a n y  e v i d e n c e  a b o u t  

t h e i r  own c l a i m s  d e v e l o p e d  b y  DNRC o r  o t h e r s ,  t h e r e  is  n o  l e g a l  

p r o b l e m  i n h e r e n t  i n  t h e  u s e  o f  t h e  e v o l v i n g  o r  d i f f e r i n g  p r o -  

c e d u r e s  a n d  g u i d e l i n e s  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  Due p r o c e s s  

i s  a f f o r d e d  p a r t i e s .  S i m i l a r l y ,  s o  l o n g  a s  o n e  who c h o o s e s  t o  

p a r t i c i p a t e  a s  a n  a d v e r s a r y  i n  t h e  a d j u d i c a t i o n  o f  a n o t h e r ' s  

c l a i m  c a n  b e  h e a r d  i n  t h e  p r e s e n t a t i o n  o f  h i s  e v i d e n c e  a n d  

a r g u m e n t s ,  h e  c a n n o t  c o m p l a i n  o f  a n y  l a c k  o f  u n i f o r m i t y  i n  t h e  

p r o c e d u r e s  a n d  g u i d e l i n e s  o c c u r r i n g  i n  t h e  p r o c e s s  p r i o r  t o  h i s  

o p p o r t u n i t y  t o  b e  h e a r d .  

P r o c e d u r e s  a n d  g u i d e l i n e s  u t i l i z e d  i n  t h e  w a t e r  r i g h t s  

e x a m i n a t i o n  h a v e  v a r i e d  among a n d  e v e n  w i t h i n  t h e  v a r i o u s  s u b -  

b a s i n s  which  a r e  t h e  s u b j e c t  o f  i s s u e d  d e c r e e s .  I f  t h e  l e g i -  

s l a t u r e  i n t e n d e d  a s  m a t t e r  o f  p o l i c y  t o  h a v e  a  s i n g l e ,  u n i v e r -  

s a l l y  a p p l i c a b l e  s e t  of  p r o c e d u r e s  a n d  g u i d e l i n e s  f o r  t h e  a d j u -  

d i c a t i o n  o f  a l l  p r e - J u l y  1, 1 9 7 3  w a t e r  r i g h t s  c l a i m s ,  t h a t  

o b j e c t i v e  h a s  n o t  b e e n  a c h i e v e d  t h r o u g h  t h e  ? r e s e n t  p r o c e s s .  

A s  a  m a t t e r  o f  l e g a l  s u f f i c i e n c y ,  r a t h e r  t h a n  p o l i c y ,  h o w e v e r ,  

we c o n c l u d e  t h a t  t h e  v a r y i n g  g u i d e l i n e s  a n d  p r o c e d u r e s  which  

h a v e  b e e n  a p p l i e d  i n  t h e  d e v e l o p m e n t  o f  r e l e v a n t  f a c t u a l  d a t a  

n e e d  n o t  c r e a t e  a n y  i n f i r m i t i e s  i n  t h e  r e s u l t i n g  d e c r e e s .  



DNRC h a s  conc luded  t h a t  t h e  a p p l i c a t i o n  of t h e  new Supreme 

Cour t  e x a m i n a t i o n  r u l e s  i n  b a s i n s  where e x a m i n a t i o n  under t h e  

o l d  p r o c e d u r e s  was i n i t i a t e d  b u t  n o t  comple t ed  w i l l  r e s u l t  i n  

p r a c t i c a l  d i f f i c u l t i e s  i n  t h e  p r e p a r a t i o n  of  d e c r e e s  f o r  t h e s e  

b a s i n s .  C o n s e q u e n t l y ,  DNRC h a s  recommended t h a t  some p a r t i a l l y  

examined b a s i n s  be  c o m p l e t e l y  re-examined u t i l i z i n g  t h e  new 

r u l e s .  We u n d e r s t a n d  t h a t  t h e  Chief  Water Judge  h a s  e n t e r e d  a n  

o r d e r  d i r e c t i n g  DNRC t o  examine and  re-examine f o u r  of t h e s e  

b a s i n s  under  t h e  new r u l e s .  We assume t h a t  t h e  Cour t  w i l l  

a d d r e s s  any  o t h e r  problems o r  t h a t  a p p e a l s  t o  t h e  Supreme C o u r t  

w i l l  do s o .  We f i n d  no i s s u e  h e r e  which r e q u i r e s  l e g i s l a t i v e  

a t t e n t i o n .  

2 .  Adequacy o f  N o t i c e  of  A d j u d i c a t i o n  P r o c e e d i n g s .  

We were a s k e d  t o  d e t e r m i n e  whether  t h e  n o t i c e  p r o c e d u r e  

f o l l o w e d  under  t h e  p r e s e n t  s t a t u t e  i s  a d e q u a t e  t o  s a t i s f y  t h e  

r e q u i r e m e n t s  of  b o t h  s t a t e  and f e d e r a l  l aw .  

The p r i n c i p a l  m i s c h i e f  s o u g h t  t o  b e  remedied by t h e  a d o p t i o n  

of  t h e  p r e s e n t  a d j u d i c a t i o n  p r o c e d u r e  was t o  a v o i d  t h e  p r e -  

v i o u s l y  u n s a t i s f a c t o r y  p a r t i a l  a d j u d i c a t i o n  of some r i g h t s  on a  

s t r e a m  s y s t e m  which was n o t  b i n d i n g  on anyone n o t  a  p a r t y  t o  

t h a t  p r o c e e d i n g .  The o b j e c t i v e  of t h e  new p r o c e d u r e  was t o  

p r o v i d e  a  v e h i c l e  f o r  a d j u d i c a t i n g  a l l  t h e  p r e - J u l y  1, 1 9 7 3  

w a t e r  r i g h t s  i n  a  s t r e a m  sys t em by means of a  d e c r e e  b i n d i n g  on 

t h e  w o r l d .  To a c h i e v e  t h i s  r e s u l t ,  i t  became n e c e s s a r y  t o  pro-  

v i d e  a  method f o r  t h e  c o u r t  t o  a c q u i r e  j u r i s d i c t i o n  over  a l l  

p e r s o n s  who may b e  a f f e c t e d  by t h e  a d j u d i c a t i o n .  T h a t  method 

c o n s i s t s  of t h e  c o u r t  p r o v i d i n g  n o t i c e ,  a c t u a l  o r  c o n s t r u c t i v e ,  

of  t h e  pendency of  t h e  p r o c e e d i n g s  t o  a l l  who might  be a f f e c t e d  

t h e r e b y  and  p r o v i d i n g  them a  r e a s o n a b l e  o p p o r t u n i t y  t o  a p p e a r  

and  be h e a r d  on t h e  m a t t e r s  a f f e c t i n g  t h e i r  i n t e r e s t s .  A f f e c t e d  

p e r s o n s  who have  n o t  been p r o v i d e d  a d e q u a t e  a c t u a l  o r  c o n s t r u c -  

t i v e  n o t i c e  of  s u c h  m a t t e r s  would n o t  be  bound by an  a d j u d i c a -  



t i o n  d e c r e e  and  t h e  p u r p o s e  of t h e  s t a t u t o r y  p r o c e e d i n g  would 

b e  f r u s t r a t e d .  

The a p p l i c a b l e  s t a t u t e ,  s e c t i o n  85-2-232, M C A ,  p r o v i d e s  f o r  

t h e  i s s u a n c e  of n o t i c e  of a  p r e l i m i n a r y  d e c r e e .  The r e c e i p t  of 

such  n o t i c e  a l l o w s  w a t e r  u s e r s  t o  i n v e s t i g a t e  and o b j e c t  t o  

c l a i m s  of o t h e r  u s e r s  which nay a f f e c t  t h e i r  r i g h t s .  The 

s t a t u t e  a s  a p p l i e d  by t h e  Na te r  C o u r t  r e q u i r e s  t h e  Water C o u r t  

t o  s e r v e  a  n o t i c e  t h a t  t h e  p r e l i m i n a r y  d e c r e e  is a v a i l a b l e  on 

each  p e r s o n  who h a s  f i l e d  a  c l a i m  of e x i s t i n g  r i g h t  w i t h i n  t h e  

same s u b b a s i n .  The n o t i c e  m u s t  a l s o  be  s e r v e d  upon p e r s o n s  who 

have  been  i s s u e d  o r  who have  a p p l i e d  f o r  p e r m i t s  a s  w e l l  a s  on 

t h o s e  whose r i g h t s  a r e  based  upon a  f e d e r a l  r e s e r v a t i o n .  

F i n a l l y ,  t h e  s t a t u t e  r e q u i r e s  t h a t  t h e  n o t i c e  s h a l l  be  s e r v e d  

on " o t h e r  i n t e r e s t e d  p e r s o n s  who r e q u e s t  s e r v i c e  of  t h e  n o t i c e . "  

P re sumab ly ,  t h e  l a t t e r  p r o v i s i o n  p e r m i t s  any  p e r s o n  t o  r e q u e s t  

and r e c e i v e  n o t i c e  of  t h e  i s s u a n c e  of  any  p r e l i m i n a r y  d e c r e e .  

The n o t i c e  p r o c e d u r e s  r e q u i r e d  by t h e  s t a t u t e  and  f o l l o w e d  

by t h e  Water C o u r t s  w i t h  r e s p e c t  t o  t h e  a d j u d i c a t i o n  of  r i g h t s  

w i t h i n  each  s u b b a s i n  appea r  t o  be  a d e q u a t e  t o  a c h i e v e  t h e  

o b j e c t i v e  of t h e  law w i t h i n  t h a t  s u b b a s i n ,  e x c e p t  t h a t  t h e  

90-day o b j e c t i o n  p e r i o d  may be  t o o  s h o r t  i n  some c a s e s  b e c a u s e  

of t h e  number of c l a i m s  d e c r e e d .  A s  d i s c u s s e d  below, a  l e n g t h -  

e n i n g  of t h e  o b j e c t i o n  p e r i o d  i s  recommended. However, b e c a u s e  

a  s t r e a m  s y s t e m  i s  composed of a  number of s u b b a s i n s  d e r i v i n g  

t h e i r  s o u r c e  of  s u p p l y  from t h e  s a n e  s t r e a m  o r  t r i b u t a r i e s  

t h e r e t o ,  t h e  q u e s t i o n  a r i s e s  a s  t o  whether  t h e  s t a t u t o r y  n o t i c e  

p r o c e d u r e  i s  a d e q u a t e  t o  p e r m i t  a  c l a i m a n t  i n  one s u b b a s i n  t o  

r e c e i v e  t i m e l y  n o t i c e  of  c l a i m s  d e c r e e d  i n  a n o t h e r  s u b b a s i n  

which c o u l d  a f f e c t  h i s  w a t e r  r i g h t ,  s o  t h a t  h e  nay have  a  r e a -  

s o n a b l e  o p p o r t u n i t y  t o  a p p e a r  and t o  o b j e c t  t o  t h e  r i g h t s  

d e c r e e d  i n  t h e  o t h e r  s u b b a s i n .  



The s t a t u t e  a s  app l i ed  provides  no procedure f o r  n o t i c e  of 

t h e  i s suance  of p re l iminary  decrees  t o  c la imants  o u t s i d e  a  s u b -  

ba s in  un l e s s  t hose  c la imants  have, a s  "o the r  i n t e r e s t e d  per-  

sons , "  " r eques t ed  s e r v i c e  of t h e  n o t i c e . "  

I t  is  a rguable  t h a t ,  because of t h e  widely disseminated 

n o t i c e  of t h e  pendency of t h e  a d j u d i c a t i o n  proceedings through- 

o u t  t h e  s t a t e ,  a  water r i g h t  c la imant  i n  one subbasin could be 

held  t o  have rece ived  c o n s t r u c t i v e  n o t i c e  t h a t  r i g h t s  i n  another  

subbasin  p o s s i b l y  a f f e c t i n g  h i s  r i g h t s  were a l s o  going t o  be 

a d j u d i c a t e d .  Under such a  theory ,  t h e  a f f e c t e d  c la imant  could 

r eques t  s e r v i c e  of n o t i c e  under t he  s t a t u t e  or be he ld  t o  a  

du ty  t o  i n q u i r e  about t h e  s t a t u s  of t h e  a d j u d i c a t i o n  proceedings  

i n  o ther  subbas ins  s o  t h a t  he could make a  t imely  appearance i n  

those  proceedings  t o  p r o t e c t  h i s  r i g h t s .  

Such a  r a t i o n a l e  would be analogous t o  t h e  one t h a t  pre-  

v a i l e d  i n  Colorado p r i o r  t o  1 9 6 9 .  There,  even though t h e r e  was 

no procedure f o r  t h e  p rov i s ion  of a c t u a l  n o t i c e  among water 

d i s t r i c t s  ( s u b b a s i n s ) ,  t he  c o u r t s  fol lowed t h e  c o n s t r u c t i v e  

n o t i c e  r u l e  t o  make t h e  decree  i n  one water d i s t r i c t  b inding on 

t h e  owners of water  r i g h t s  decreed in  ano the r .  B u t  t h e r e ,  a  

c la imant  i n  one water d i s t r i c t  could cha l l enge  a  r i g h t  decreed 

in  another  water d i s t r i c t  by an independent proceeding o u t s i d e  

t h e  a d j u d i c a t i o n  process  i f  t h e  a c t i o n  were brought w i th in  four  

y e a r s  of t h e  e n t r y  of t h e  decree .  Af te r  t h e  e x p i r a t i o n  of t h e  

four-year pe r iod ,  no f u r t h e r  remedy was a v a i l a b l e .  

I n  our view, t he  s i t u a t i o n  i n  Montana i s  s u f f i c i e n t l y  d i f -  

f e r e n t  from t h a t  which ob ta ined  in  pre-1969 Colorado t o  r e q u i r e  

l e g i s l a t i v e  a t t e n t i o n .  Montana law does not  r e q u i r e  n o t i c e  of 

a  p re l iminary  decree  t o  be given t o  a l l  p o t e n t i a l l y  a f f e c t e d  

persons ,  and i t  c o n t a i n s  no p rov i s ion  f o r  post -decree  cha l l enges  

except  f o r  d i r e c t  appeal  of l i t i g a t e d  i s s u e s .  While t he  r i g h t s  

of downstream o r  upstream water u s e r s  o u t s i d e  t h e  subbasin  nay 



be affected by the adjudication of priorities within the sub- 

basin, they are not provided with notice of the adjudication. 

Without such notice those other users outside the subbasin can- 

not be made constructive parties to the action and be bound by 

the decree within the subbasin. 

To assure that the entry of adjudication decrees will be 

binding on all users in a river system in cases where decrees 

have already been issued, the law should be amended to require 

that objection periods be reopened for those decrees which cur- 

rently are at the preliminary decree stage and for the current 

final decrees pursuant to notice provided throughout the entire 

affected stream system by newspaper or other media at least 

sufficient to constitute constructi.ve notice for purposes of 

due process. Objections to any claim could be filed only by 

persons who did not previously object to that claim. Moreover, 

the statute should require that such a notice procedure be 

implemented for the issuance of all future preliminary decrees. 

This will require remedial legislation to provide for an addi- 

tional or clarified notice provision dealing with the avail- 

ability of preliminary decrees and extending the objection 

period for such decrees. 

Final decrees are in repose and are binding as among all 

claimants within the subbasins which have been so decreed. If 

such decrees also were reopened by renotice and an additional 

objection period, a judicial challenge to the need for any 

remedial notice could precipitate appellate review and a deci- 

sion of the due process adequacy of the current notice proce- 

dure. 

Except for the problem with notice as between related water 

basins, we find that the manner of notice is generally suffi- 

cient to satisfy both state and federal law requirements. While 

many of the issued preliminary decrees are extensive and involve 



thousands of c la ims ,  t h e  o r g a n i z a t i o n  of those  c la ims wi th in  

those  decrees  i s  connendable. The decrees  may be accessed by 

r e f e r ence  t o  p a r t i c u l a r  source ,  owner name, l o c a t i o n  of p o i n t  

of d i v e r s i o n ,  o r  p r i o r i t y  d a t e .  T h u s ,  i n t e r e s t e d  water u s e r s  

a r e  not  r equ i r ed  t o  review t h e  e n t i r e t y  of a  massive decree  t o  

d i scover  t he  n a t u r e  of o ther  c la ims  which may r e q u i r e  t h e i r  

i n v e s t i g a t i o n .  I f  a  user  is i n t e r e s t e d  only  i n  a  p a r t i c u l a r  

source ,  t h e  i nqu i ry  can be narrowed by use of t h e  a p p r o p r i a t e  

index.  Likewise,  i f  a  user  is  concerned only  w i t h  p r i o r i t i e s  

s e n i o r  t o  a  p a r t i c u l a r  d a t e ,  t h e  index aga in  p rov ides  a  v e h i c l e  

f o r  l i m i t i n g  t h e  scope of t h e  i n v e s t i g a t i o n .  

3 .  Late  Claims and Ob jec t i ons .  

A s  we r e p o r t  i n  subsec t ion  E . I . ,  t h e  s t a t u t o r y  abandonment 

of water r i g h t s  f o r  f a i l u r e  t o  t imely  f i l e  c la ims i s  l e g a l .  

The Water Courts  have included in  decrees  water r i g h t s  which 

were claimed a f t e r  t h e  f i l i n g  d e a d l i n e .  The decrees  a p p a r e n t l y  

i d e n t i f y  t h e s e  a s  r i g h t s  a s  having been f i l e d  l a t e .  We conclude 

t h a t  t h e  decrees  f o r  t h e s e  l a t e - f i l e d  c la ims ,  i f  en t e r ed  a s  

f i n a l  dec rees ,  w i l l  be void a s  t o  those  c la ims .  For t h a t  

reason,  we b e l i e v e  t h a t  t h e  p r a c t i c e  of decree ing  l a t e - f i l e d  

clairns should t e rmina t e .  Moreover, a  Water C o u r t ' s  r e f u s a l  t o  

decree  such a  c la im could prov ide  t h e  foundat ion f o r  an e a r l y  

appeal  t o  t h e  Montana Supreme Court  f o r  a  d e f i n i t i v e  d i s p o s i t i o n  

of t h e  i s s u e .  

Montana's s t a t u t o r y  law does not  contemplate f i l i n g  of l a t e  

o b j e c t i o n s  t o  a  p r e l imina ry  dec ree .  The p r i n c i p l e  i s s u e  r a i s e d  

i n  regard  t o  " l a t e  o b j e c t i o n s "  concerns whether t he  Water 

C o u r t ' s  apparen t  p r a c t i c e  of r e q u i r i n g  t h a t  t h e  c la imants  of 

water r i g h t s  based upon s t a t e  a p p r o p r i a t i o n  d o c t r i n e  whose 

r i g h t s  a r e  included i n  a  "temporary" p re l iminary  decree  m u s t  

o b j e c t  t o  t h e  c la ims of o the r  a p p r o p r i a t o r s  a f t e r  t h e  i s suance  

of a  temporary p re l imina ry  decree  and,  i f  they do not  o b j e c t ,  



whether such claimants can be bound or precluded from objecting 

to claims included in the tenporary preliminary decree when a 

preliminary decree is issued incorporating federal and Indian 

claims. 

We are convinced that Montana law presently contemplates 

the entry of "temporary" preliminary decrees by the Water 

Court. We have concluded, however, that there is no author- 

ity for using tenporary preliminary decrees to achieve binding 

resolution of issues affecting state law-based water right 

clairns prior to the entry of a preliminary decree. Such use of 

temporary preliminary decrees apparently is contemplated under 

Rule l.II(7) of the July 15, 1987 claims examination rules, but 

it is not statutorily authorized. 

Under the current statutory scheme, if a state law-based 

claim is adjudicated in a temporary preliminary decree, persons 

concerned with that claim legally can wait until the preliminary 

decree is issued concerning the claim before filing an objec- 

tion. Such an objection should not be interpreted as a "late" 

objection on the basis that no objection was made to the tempo- 

rary preliminary decree. 

The legislature could, if it wished to do so as a matter of 

policy, consider changing the statutory process to expressly 

provide that tenporary preliminary decrees can be issued and, 

pursuant to notice and objection process, result in binding 

determinations of state law claims. Consideration of both due 

process and equal protection would require that such legislation 

provide a mechanism which would authorize the filing of "late 

objections" to previously issued temporary preliminary decrees. 



Sufficiency of Water Court Adjudication Schedule to 

Insure Due Process. 

As set forth in subsection B.2 ., we believe that it is 

necessary and desirable to provide an additional notice and 

objection period for preliminary and final decrees. Because 

the objection period must be long enough to provide a meaningful 

opportunity to review and evaluate the decrees and file appro- 

priate objections, the Water Court's existing time line for 

completion of all adjudications appears unrealistic. Because 

of these factors and others described under subsection D.4 of 

this report, we do not now see any special need to continue to 

expidite the process, but rather believe the state can comfort- 

ably afford to have it carried out at a more deliberate pace. 

Because of the magnitude of the number of claims adjudicated 

in many subbasins, and because under a revised notice procedure 

water users may be obligated to examine and evaluate several 

decrees within the same relative time span, we recommend that 

the period for filing objections run for at least one year after 

the notice of availability of that decree. 

5. Optimum Adjudication Schedule. 

A modified notice and objection procedure lengthening the 

time for filing objections after the issuance of preliminary 

decrees and reopening existing preli.minary and final decrees by 

additional notice and objection period will necessarily lengthen 

the schedule for conpletion of the state-wide adjudication. The 

process will be lengthened by several years. 

In addition to the foregoing consideration, we expect that 

the implementation of the new claims examination rules will 

lengthen the time for completion of the entire adjudication. 

DNRC contacts with claimants to resolve questions about claims 



and DNRC field investigations of claims will both increase under 

the new rules. Unless DNRC'S manpower is increased, implement- 

ation of the new rules will lengthen the examination and adjudi- 

cation process. 

6. Sufficiency of Claimants1 Access to Court Information. 

Water right claimants generally have sufficient access to 

Water Court information. In particular, as described in sub- 

section B.9., water right decrees are readily accessible. 

There appear to have been problems in the past with the 

Water Court's refusal to disclose verification procedures and 

standards. The Water Court viewed questions about procedures 

and standards as an interference with its mandate to expedi- 

tiously adjudicate claims. Those problems now appear to have 

been resolved. 

Concern has been expressed that the Water Court does not 

maintain an index of decisions or issues. Because of this, 

some litigants feel that they have been foreclosed from parti- 

cipation in decisions on issues which the Water Court may later 

apply to their clains. However, all litigants have an oppor- 

tunity through the objection process and the appellate process 

to seek the correction of what they perceive to be errors of 

law or fact which may be applied to their claims. The fact 

that they may not have had an opportunity to litigate such 

issues wit11 respect to claims of others does not deprive them 

of the right to litigate such matters fully with respect to 

their own claims. 'To date, major legal issues such as Water 

Court constitutionality, validity of late clains, and adequacy 

of notice have not been appealed to the I~lontana Supreme Court 

to provide case law guidance for future litigation. 



7 .  E f f i c i e n c y  of Water Court .  

The Water Court i s  h igh ly  e f f i c i e n t  i n  t h e  a d j u d i c a t i o n  of 

c la ims .  The Court  has a  wel l  organized and ded ica ted  s t a f f  

which inc ludes  water judges, water mas te rs  and suppor t ing  c l e r i -  

c a l  pe rsonne l .  The s t a f f  meets f r e q u e n t l y  w i t h  t h e  ch ie f  water 

judge and t h e  o t h e r  water judges t o  d i s c u s s  t h e  p rog re s s  of t h e  

va r ious  a d j u d i c a t i o n s  and problem a r e a s  which r e q u i r e  t h e  

C o u r t ' s  d i r e c t i o n .  

The o b j e c t i v e s  of t h e  Water Court a r e  simple:  t o  expedi-  

t i o u s l y  p rocess  c la ims  and t o  e n t e r  decrees  which a c c u r a t e l y  

p r i o r i t i z e  and q u a n t i f y  water r i g h t s  i n  r i v e r  b a s i n s  or sub- 

b a s i n s .  

To i d e n t i f y  those  c la ims which, because of i r r e g u l a r i t i e s  

or  because of o b j e c t i o n s  f i l e d ,  r e q u i r e  formal o r  informal  

hea r ings ,  t h e  Court  has devised an economical system of i nqu i ry  

by te lephone conference .  Formal hea r ings  a r e  conducted,  u s u a l l y  

a t  t h e  r eques t  of a t t o r n e y s  r e p r e s e n t i n g  t h e  c la imant  or  objec-  

t o r s ,  or both .  Formal hea r ings  a r e  g e n e r a l l y  conducted i n  open 

c o u r t .  Rules of C i v i l  Procedure app ly  but  a r e  not  o f t e n  invoked 

by t h e  Court o r  t h e  p a r t i e s .  Informal hea r ings  a r e  g e n e r a l l y  

conducted by te lephone conference .  Most ca se s  a r e  processed by 

informal hea r ing  procedures .  

The a d j u d i c a t i o n  process  contemplated by t h e  1979 Act a s  

we l l  a s  t he  Water Court  procedures  env i s ion  c la imants  and 

o b j e c t o r s  having t h e  oppor tun i ty  t o  a d j u d i c a t e  i s s u e s  p ro  s e .  

Lawyers a r e  no t  excluded from t h e  p roces s ,  b u t  t h e  sheer  volu~ne 

of c la ims means t h a t  most c la imants  proceed through t h e  water 

a d j u d i c a t i o n  p roces s  v i t h o u t  t h e  a s s i s t a n c e  of l e g a l  counse l .  

Claimant c o n t a c t  has  been expanded under t h e  examination 

r u l e s  promulgated by t h e  Supreme Cour t .  The Water Court s t a f f  



investigates claims whenever any element of a water right is 

unclear, questionable, or contains discrepancies. To assist 

the staff in identifying claims that require additional invest- 

igation, the Court, with the assistance of the DNRC, has estab- 

lished certain guidelines such as flow rates and volumes for 

water usage which, when exceeded by a claimant, automatically 

select that claim for further investigation. ~lthough the 

guidelines nay be somewhat arbitrary, they provide a guide for 

determining reasonableness of claims, and the claimant is pro- 

vided ample opportunity to prove that he is entitled to adjudi- 

cation of the claim as filed. 

There have been over 203,000 claims filed, of which approx- 

imately 130,000 are in the process of being included in "ten- 

poraryw preliminary decrees or preliminary decrees. Approxi- 

mately fifty percent of all cases are settled by Water Court 

status conferences, which are conducted principally by tele- 

phone. Tapes of these conferences are maintained, and the 

quality of the tapes listened to appears to be good. If the 

cases are not settled at status conference, then a hearing is 

scheduled and those proceedings are also taped. 

The chief water judge assisted in the preparation of forms 

utilized by claimants and objectors in the adjudication process. 

The forms and instructions for completion of the forms are 

expressed in "layw terminology as much as possible. 

In conclusion, we cannot suggest any meaningful improvements 

in the Water Court's administration to increase its efficiency. 

8. Constitutionality of Water Court Structure. 

A very recent law review analysis written by DIJRC's chief 

legal counsel Donald MacIntyre lo concludes that the Water 

Court structure is unconstitutional and that the past and on- 



g o i n g  a c t i v i t i e s  of t h e  C o u r t  a r e  v o i d  f o r  want of j u r i s d i c t i o n  

b e c a u s e  wa te r  j udges  a r e  n o t  e l e c t e d  by Montana c i t i z e n s .  T h e  

a rgumen t s  advanced  i n  t h a t  a r t i c l e  a r e  c r e d i b l e .  O the r  a r g u -  

ments  s u p p o r t i n g  t h e  c o n s t i t u t i o n a l i t y  of  t h e  Water C o u r t  sys t em 

a r e  e q u a l l y  c r e d i b l e .  

U n f o r t u n a t e l y ,  t h e  Montana Supreme C o u r t  d o e s  n o t  have  t h e  

power t o  p r o v i d e  a n  a d v i s o r y  o p i n i o n  i n  r e s p o n s e  t o  a n  i n q u i r y  

from t h e  Committee o r  o t h e r s  a s  t o  whe the r  t h e  c u r r e n t  Water 

Cour t  s t r u c t u r e  is  c o n s t i t u t i o n a l .  Absent  c o n t e s t e d  l i t i g a t i o n ,  

such  a s  an  a p p e a l  of a  f i n a l  d e c r e e  b r i n g i n g  t h e  i s s u e  o f  con- 

s t i t u t i o n a l i t y  t o  t h e  Supreme C o u r t ' s  a t t e n t i o n ,  t h e  p r o s e c u -  

t i o n  of a  w r i t  o f  p r o h i b i t i o n  c h a l l e n g i n g  t h e  Water C o u r t ' s  

a u t h o r i t y ,  o r  a  d e c l a r a t o r y  judgment a c t i o n  b r o u g h t  t o  t e s t  t h e  

v a l i d i t y  of  a n  i s s u e d  d e c r e e ,  t h e  a d j u d i c a t i o n  w i l l  be  c l o u d e d  

by t h e  p o t e n t i a l  f o r  c o n s t i t u t i o n a l  i n v a l i d a t i o n .  

T h i s  problem a r i s e s  f rom t h e  f a c t  t h a t  Mon tana ' s  c o n s t i t u -  

t i o n  and  s t a t u t e s  p r o v i d e  f o r  d i r e c t  e l e c t i o n s  of  d i s t r i c t  c o u r t  

judges  w h i l e  Montana law p r o v i d e s  f o r  t h e  appo in tmen t  o f  w a t e r  

j u d g e s .  T h e  q u e s t i o n  is  whether  t h e  a p p o i n t m e n t  of w a t e r  j udges  

v i o l a t e s  t h e  Montana c o n s t i t u t i o n  o r  c o n f l i c t s  w i t h  o t h e r  s t a t -  

u t o r y  p r o v i s i o n s  r e q u i r i n g  t h e  e l e c t i o n  of d i s t r i c t  c o u r t  

j udges .  

The s e l e c t i o n  of d i s t r i c t  c o u r t  j udges  i s  a d d r e s s e d  i n  i t s  

e n t i r e t y  i n  a r t i c l e  V I I ,  s e c t i o n  8 ,  which c o n t e m p l a t e s  two 

means by which a  p e r s o n  may become a  d i s t r i c t  c o u r t  j udge .  

F i r s t ,  when a  vacancy  a r i s e s ,  t h e  d i s t r i c t  c o u r t  judge i s  

a p p o i n t e d  f o r  h i s  f i r s t  t e rm by n o m i n a t i o n  of t h e  gove rno r  and 

conf  i r n a t i o n  of  t h e  s e n a t e .  T h e r e a f t e r ,  t h e  d i s t r i c t  judge 

h o l d s  h i s  o f f i c e  s u b j e c t  t o  r e - e l e c t i o n .  Second,  a  c a n d i d a t e  

may f i l e  f o r  e l e c t i o n  t o  t h e  o f f i c e  of d i s t r i c t  c o u r t  judge and  

run  a g a i n s t  an  incumbent  judge f o r  t h a t  o f f i c e .  



Section 8 conpr ises all that the Montana constitution has 

to say with regard to the selection of district court judges, 

and it does not mandate election of district court judges in 

all circumstances. The process of selecting district court 

judges can be divided into two distinct processes: (1) the 

selection of judges, accomplished by nomination and confirmation 

or direct election, and (2) the retention of judges, acconp- 

lished by election. The process of designating a water judge 

conflicts with both of these processes, albeit in different 

ways. 

Under section 3-7-201, MCA a water judge for each water 

division is to be selected by a committee composed of district 

court judges from all districts within the water division. The 

committee must select as a water judge either a district judge 

or a retired district judge, section 3-7-201, MCA, for a term 

of four years. Section 3-7-202, MCA. The water judge holds 

his office subject to redesignation by the selection comnittee. 

The use of the selection committee presumably permits the water 

divisions's judiciary to select from their ranks a water judge 

experienced in water issues. 

Montana's statutes state that the water judge presides as a 

district court judge in and for each judicial district within 

the water division. This statutory provision is the crux 

of the problem because of the divergence between Montana's 

selection processes for district court judges and water judges. 

If the water judge truly acts as a district court judge, the 

selection of a water judge by a judicial committee appears to 

conflict with the constitution. While the committee is limited 

in its selection of a water judge to district court judges or 

retired district court judges, the selection of a district 

court judge as water judge would not avoid the conflict since 

such a district court judge has been selected as a district 

court judge only for one of the numerous judicial districts in 



the water division. Where a statute is in conflict with the 

constitution, the statute is void to the extent of such con- 

flict.12 The selection of a retired district court judge is 

a separate and more difficult question. 

The statutory provisions for the selection of water judges 

also conflict with the statutory provisions for the selection 

of district court judges because section 3-5-201, MCA requires 

that all district judges be elected. 

If the water court is found to be unconstitutional, then 

all of its past acts are void for lack of jurisdiction. This 

would invalidate all the past adjudicatory actions of the Court, 

including the evaluation of claims and the issuance of decrees. 

~ h u s ,  if the Water Court is invalidated and the adjudication 

must be reinitiated, a new court would have to evaluate from 

inception all of the claims which have previously been decreed. 

The reliance in such reevaluation on prior decrees or judicial 

findings would be highly questionable. 13 

In support of the Court's constitutionality, it can be 

argued that the Water Court does not act as a district court, 

that when the substance of its legislatively-created juris- 

diction and powers are examined it is clearly a special court 

created by law, pursuant to article VII, section 1 of the 

Montana constitution, free from the requirement of election 

which attaches to district court judges. 

The Water Court has jurisdiction over the adjudication of 

claims to pre-July 1, 1973 water rights, but its jurisdiction 

does not extend generally to civil and criminal matters like a 

district court. Regular district courts do not have juris- 

diction to adjudicate water rights. Thus, for the statute to 

say that the water judge sits "as a district court judgew does 

not actually vest the water judge with the authority of a 



d i s t r i c t  c o u r t  judge i n  every j u d i c i a l  d i s t r i c t  i n  h i s  water 

d i v i s i o n .  Rather ,  i t  con fe r s  j u r i s d i c t i o n  only  t o  address  t h e  

a d j u d i c a t i o n  of c la ims  f o r  water use .  Thus, i t  can be cogent ly  

argued t h a t  t h e  Water Court i s  a  c o u r t  "provided by law," a s  

contemplated by Montana c o n s t i t u t i o n ,  a r t i c l e  VII ,  s e c t i o n  1, 

s e p a r a t e  and a p a r t  from t h e  d i s t r i c t  c o u r t s .  

Moreover, t h e  apparen t  i n c o n s i s t e n c i e s  between Montana's 

c o n s t i t u t i o n a l  and s t a t u t o r y  p rov i s ions  f o r  t h e  appointment and 

e l e c t i o n  of d i s t r i c t  c o u r t  judges and t h e  s t a t u t e s  concerning 

s e l e c t i o n  of water judges p o s s i b l y  a r e  r econc i l ed  by a r t i c l e  

VII ,  s e c t i o n  6 ( 3 )  of t h e  c o n s t i t u t i o n ,  which s t a t e s  t h a t  " [ t l h e  

c h i e f  j u s t i c e  nay, upon r eques t  of t h e  d i s t r i c t  judge, a s s i g n  

d i s t r i c t  judges and o the r  judges f o r  temporary s e r v i c e  from one 

d i s t r i c t  t o  ano the r ,  and from one county t o  ano the r . "  I n  addi-  

t i o n ,  s e c t i o n  19-5-103(1) ,  MCA p rov ides  t h a t  r e t i r e d  d i s t r i c t  

c o u r t  judges nay be c a l l e d  i n t o  temporary s e r v i c e  i n  t h e  Water 

Court by t h e  Supreme Court .  Through a r t i c l e  VII ,  s e c t i o n  6 ( 3 )  

of t he  c o n s t i t u t i o n  and s e c t i o n  19-5-103(1) ,  MCA, d i s t r i c t  

cou r t  judges and r e t i r e d  d i s t r i c t  judges a r e  au tho r i zed  t o  be 

appointed a s  water  judges,  i f  t h a t  p o s i t i o n  can be const rued a s  

a  "temporary s e r v i c e "  a s  a  d i s t r i c t  c o u r t  judge. 

In  S t a t e  ex r e l .  Wilcox v .  D i s t r i c t  Cour t ,  l4 t h e  Supreme 

Court of Montana addressed t h e  c o n s t i t u t i o n a l i t y  of us ing  

r e t i r e d  d i s t r i c t  judges t o  a l l e v i a t e  t h e  congest ion i n  d i s t r i c t  

c o u r t ,  s t a t i n g  t h a t  i t  

c o n s t r u e ( d )  A r t i c l e  VII ,  Sec t ion  6 ( 3 ) ,  of t h e  
Montana C o n s t i t u t i o n  t o  i nc lude  r e t i r e d  judges 
in  t h e  term "o the r  judges" and t o  empower t h e  
Chief J u s t i c e ,  upon r eques t  of t h e  d i s t r i c t  
judge, t o  a s s i g n  r e t i r e d  judges f o r  temporary 
s e r v i c e  t o  any j u d i c i a l  d i s t r i c t  or  county i n  
Montana. T h i s  p rov i s ion  is a  c o n s t i t u t i o n a l  
g r a n t  of power e x c l u s i v e  of any s t a t u t o r y  g r a n t  
by t h e  l e g i s l a t u r e .  



The Wilcox c o u r t  gave  a s  examples  of j udges  who were n o t  e l e c t e d  

a  w o r k e r ' s  compensa t ion  judge a p p o i n t e d  by t h e  Governor ,  judges  

p r o  t empore ,  and  t h e  w a t e r  c o u r t  j udges .  The Cour t  s t a t e d  t h a t  

" [ t l h e  f a c t  t h a t  r e t i r e d  j u d g e ' s  t e r n s  a s  d i s t r i c t  judges  have  

e x p i r e d  does  n o t ,  i n  i t s e l f ,  d i s q u a l i f y  them from e x e r c i s i n g  

j u d i c i a l  f u n c t i o n s .  " 1 5  T h u s ,  t h e  Supreme C o u r t  of Montana 

h a s  h e l d  t h a t  t h e  s t a t u t e  p r o v i d i n g  t h a t  judges  of t h e  d i s t r i c t  

c o u r t  must be  e l e c t e d  does  n o t  overcome t h e  c o n s t i t u t i o n a l  power 

g i v e n  t h e  c h i e f  j u s t i c e  t o  a s s i g n  r e t i r e d  d i s t r i c t  c o u r t  judges  

t o  s i t  i n  t empora ry  s e r v i c e  f o r  a  d u l y  e l e c t e d  d i s t r i c t  c o u r t  

judge .  T h e r e f o r e ,  t h e  a p p o i n t m e n t  of  r e t i r e d  d i s t r i c t  c o u r t  

judges  t o  t h e  Water C o u r t  i s  n o t  u n c o ~ ~ s t i t u t i o n a l  i f  t h e  p o s i -  

t i o n  i n v o l v e s  " t e m p o r a r y  s e r v i c e " 1 6  a s  a  d i s t r i c t  c o u r t  j udge .  

Mr. MacIn ty re  a r g u e s  t h a t  s e r v i c e  on t h e  Water C o u r t ' s  bench 

s h o u l d  n o t  b e  c o n s i d e r e d  " t e m p o r a r y "  s e r v i c e  b e c a u s e  t h e  t e r m  

o f  o f f i c e  of  a  wa te r  judge is s p e c i f i e d  by s t a t u t e  a s  f o u r  

y e a r s ,  s u b j e c t  t o  r e s e l e c t i o n ,  and b e c a u s e  t h e  s t a t u t e s  seem- 

i n g l y  c o n t e m p l a t e  a n  ongoing  and permanent  i nvo lvemen t  of t h e  

Water C o u r t  i n  t h e  DNRC p e r m i t t i n g  p r o c e s s  and  i n  t h e  admin i -  

s t r a t i o n  of  f i n a l  d e c r e e s .  We have  found no mean ing fu l  c a s e  

law g u i d a n c e  on t h e  issue of  what c o n s t i t u t e s  " t e m p o r a r y "  

j u d i c i a l  s e r v i c e .  

C o u r t s  a r e  t r a d i t i o n a l l y  i n c l i n e d  t o  f i n d  l aws  c o n s t i t u -  

t i o n a l  i f  t h e r e  a r e  r a t i o n a l  and c r e d i b l e  g rounds  f o r  d o i n g  

s o .  l7 A s  t h e  f o r e g o i n g  d i s c u s s i o n  i n d i c a t e s ,  t h e r e  a r e  s e v e -  

r a l  c o g e n t  a rgumen t s  s u p p o r t i n g  t h e  c o n s t i t u t i o n a l i t y  of  t h e  

Water C o u r t .  Thus,  we c a n n o t  c o n c l u d e ,  a s  does  Mr. M a c I n t y r e ,  

t h a t  t h e  Montana Supreme C o u r t  would f i n d  t h e  Water C o u r t  

s t r u c t u r e  u n c o n s t i t u t i o n a l .  A c c o r d i n g l y ,  u n l e s s  and u n t i l  t h a t  

C o u r t  s o  f i n d s ,  we c a n n o t  recommend t h a t  t h e  l e g i s l a t u r e  con- 

s i d e r  a  m a s s i v e  o v e r h a u l  o r  d i s m a n t l i n g  of t h e  Water C o u r t  

s y s  tern. 



9 .  S u f f i c i e n c y  of  Water C o u r t ' s  Cla ims  Index  and  Docket  

Sys tem.  

T h e  Water C o u r t ' s  c l a i m  index  sys t em i s  o r g a n i z e d  t o  e n a b l e  

t h e  C o u r t ,  a t t o r n e y s ,  c l a i m a n t s ,  and o b j e c t o r s  t o  l o c a t e  and  

f i n d  ample i n f o r m a t i o n  r e g a r d i n g  w a t e r  r i g h t  c l a i m s  i n  t h e  

r i v e r  b a s i n s  b e i n g  a d j u d i c a t e d .  The i n d i c e s  a r e  d e s i g n e d  t o  

f a c i l i t a t e  l o c a t i n g  w a t e r  r i g h t s  by s o u r c e  nane ,  owner n a n e ,  

p o i n t  of d i v e r s i o n ,  and  p r i o r i t y  d a t e .  The sys t em i s  a d e q u a t e  

t o  l o c a t e  wa te r  r i g h t s  and i d e n t i f y  c l a i m a n t s .  

Docket c o n t r o l  is a f u n c t i o n  of t h e  j u d i c i a l  s y s t e m  b e i n g  

d e d i c a t e d  t o  o r d e r l y  a d j u d i c a t i o n  of w a t e r  r i g h t  c l a i m s .  The 

sys t em which h a s  been c r e a t e d  by t h e  Water C o u r t  is  exempla ry .  

The wa te r  j udges ,  w a t e r  m a s t e r s ,  and c l e r i c a l  s u p p o r t  p e r s o n n e l  

have  f r e q u e n t  m e e t i n g s  t o  r ev i ew s p e c i f i c  c a s e s  and t h e  s t a t u s  

of  a l l  c a s e s  which have  been a s s i g n e d  t o  t h e  m a s t e r s  f o r  a d j u -  

d i c a t i o n .  C o n s i d e r i n g  t h a t  t h o u s a n d s  of c l a i m s  a r e  p e n d i n g ,  

d o c k e t  c o n t r o l  and f o l l o w - t h r o u g h  on t h e  c l a i m s  c o u l d  be  a  model 

f o r  o t h e r  c o u r t s .  

Water C o u r t ' s  C r i t e r i a  f o r  ~ e q u i r i n g  F u r t h e r  P r o o f .  

The a d j u d i c a t i o n  sys t em d e s i g n e d  by t h e  l e g i s l a t u r e  and  

implemented by t h e  Water C o u r t  f a v o r s  e x p e d i t i o u s  a d j u d i c a t i o n  

of  c l a i m s .  C l a i m a n t s  a r e  presumed t o  f i l e  t r u t h f u l  c l a i m s .  

T h e  c r i t e r i a  e s t a b l i s h e d  by t h e  Water Cour t  p r o v i d e  s t a n d a r d s  

( f l o w  r a t e  and  volume l i m i t a t i o n s )  t o  e v a l u a t e  t h i s  p r e s u m p t i o n .  

T h e  e l e m e n t  of  a  w a t e r  r i g h t  most m i s u n d e r s t o o d  by c l a i m a n t s  is  

t h e  volume o r  a n n u a l  q u a n t i t y  of w a t e r  used  i n  t h e  e x e r c i s e  of  

a  w a t e r  r i g h t .  T h e  DNRC p l a y s  a  v i t a l  r o l e  i n  v e r i f y i n g  t h e  

a c c u r a c y  of  c l a i m s  where a d d i t i o n a l  p roo f  is r e q u i r e d .  F i e l d  

i n v e s t i g a t i o n s  and d i s c u s s i o n s  w i t h  t h e  c l a i m a n t s  u s u a l l y  i d e n -  

t i f y  t h e  problem f o r  r e s o l u t i o n  by t h e  C o u r t .  



Under the new examination rules, technicians of DNRC at the 

field offices identify numerous elements of the water right, as 

identified in the Wright Water Engineers report (Appendix I). 

The earlier verification process did not identify as many 

issues as the current examination rules; nevertheless, the 

verification process was directed at the most significant con- 

sumer of water in Montana, namely irrigation.18 The criteria 

established by the Court with the assistance of DNRC described 

standards for acreage, flows, volumes and climate conditions. 

For example, the Piladison Basin (41-F) described three climatic 

areas. Within each area the Court, with assistarlce of DNRC, 

assigned volumetric standards for flood, sprinkler, and water 

spreading irrigation. The Court correctly characterized "Stan- 

dards" by defining a standard on July 26, 1984 as follows: 

Standards have been used by the Water Court to 
aid in calculating flow rate, volume and other 
elements of a water right. These standards are 
guidelines only and can be modified to reflect 
an individual's own circumstances upon objec- 
tion." 

The specific standards or guidelines for the Madison Basin 

are as follows: 

Water Spreading 
Systems, Sub- 

Flow Systems Sprinklers & Pumped Irrigation and 
Climate (diversion ditch) Diversion Systems Natural Overflow 
Area Volume ( A F / A )  Volumes (AF/A) Volumes (AF/A) 

The Court also included periods of use of water for the 

climatic areas as follows: 

Period of Use 
Climate Area (nonth-day) 



Other guidelines are described in more detail in Wright 

Water Engineer's report (Appendix I). DNRC and the Court 

concentrated, throuqh the verification process, on verifying 

irrigation claims. Communication with claimants was not as 

extensive as it is under the new examination rules. The 

principal means of resolving deviations from the guidelines was 

for DNRC to identify on the computer-generated claim abstracts 

"gray area" remarks which could be resolved by the Court, 

claimant, or objectors. Under the verification process, the 

responsibility for resolving gray area remarks was left 

principally to claimants and objectors. 

Under the new examination rules, "gray area" remarks are 

not used. Instead, DNRC technicians identify matters deviating 

from the standards by listing on the claims abstract "issue 

remark." It is the policy of the Court to "call in" on its own 

motion all " issue remarks" for resolution. This process 

involves the Court (Master), a DNRC technician, claimant, and 

any objectors. 

C. McCARRAN AMENDMENT CONSIDERATIONS. 

1. McCarran Amendment Adjudication Issues. 

A rather curious mystique about how the "McCarran Amendment" 

impacts the Montana water adjudication process seems to have 

come into being as that process has moved forward. We find it 

curious because the amendment itself was designed to provide a 

straightforward, simple solution to an unfortunate but simple 

problem. 

The problem was that, because of the sovereign immunity of 

the United States, rights to the use of water claimed by the 

federal establishment under state law or federal law could not 

be adjudicated in state water right proceedings unless repre- 



sentatives of the United States waived the federal immunity to 

state court action and voluntarily subjected those rights to 

the jurisdiction of the state courts. As might be expected, no 

representative of the United States or of tribes claiming Win- 

ters doctrine rights was ever willing to voluntarily subject 

such claims to a state adjudication process. 

As a result, prior to the McCarran Amendment, no state in 

which the federal establishment or the tribes claimed rights to 

the use of water could ever have a complete adjudication of 

water rights because there was no way the state process could 

identify and quantify those claims. For the public lands states 

of the west, where the federal and tribal establishments are 

the largest landowners, the situation became intolerable. No 

one could know whether his water right, once adjudicated in a 

state proceeding, had any usefulness at all so long as the 

specter of unquantified federal and tribal claims hung over his 

head. 

To remedy this intolerable condition, congressional repre- 

sentatives of the western states persuaded the Congress to pass 

the "McCarran Amendment" in 1952. By its adoption, the Congress 

told the representatives of the United States that they could 

no longer hide behind the doctrine of sovereign immunity to 

prevent federal and tribal claims to water from being included 

in state adjudication proceedings if the United States was 

properly invited into those proceedings and if those proceedings 

were " *  * * for the adjudication of rights to the use of water 

of a river system or source, * * * . "  

As night be expected, challenges to the use of the McCarran 

Amendment to get the United States into state proceedings have 

been raised in a number of cases. Those challenges have 

resulted in a body of law which interprets the intent of the 

McCarran Amendment and how the federal-state relationships are 

adjusted by its operation. 



One c h a l l e n g e  was based  on a  r a c e  t o  t h e  c o u r t h o u s e  

t h e o r y .  I n  Co lo rado  R i v e r  Water C o n s e r v a t i o n  D i s t r i c t  v .  U n i t e d  

S t a t e s ,  t h e  f e d e r a l  government had b r o u g h t  s u i t  i n  t h e  

U n i t e d  S t a t e s  D i s t r i c t  Cour t  f o r  t h e  D i s t r i c t  of Co lo rado  

a g a i n s t  some 1 ,000  l o c a l  wa te r  u s e r s  s e e k i n g  a  d e c l a r a t i o n  of  

t h e  g o v e r n m e n t ' s  wa te r  r i g h t s ,  b o t h  t h o s e  based  on s t a t e  law and  

t h o s e  based  on f e d e r a l  r e s e r v a t i o n s .  Fo l lowing  commencement of  

t h e  f e d e r a l  s u i t ,  a d e f e n d a n t  i n  t h a t  s u i t  i n i t i a t e d  a  s t a t e  

wa te r  a d j u d i c a t i o n  p r o c e e d i n g  and ,  f o l l o w i n g  t h e  p r o c e d u r e  pro-  

v i d e d  f o r  under  t h e  McCarran Amendment, s e r v e d  t h e  U n i t e d  s t a t e s  

t h e r e i n .  T h e r e a f t e r ,  t h e  f e d e r a l  d i s t r i c t  c o u r t  d i s m i s s e d  t h e  

f e d e r a l  c a s e  on t h e  g rounds  t h a t  t h e  d o c t r i n e  of a b s t e n t i o n  

r e q u i r e d  d e f e r e n c e  t o  t h e  s u b s e q u e n t l y  i n i t i a t e d  s t a t e  c o u r t  

p r o c e e d i n g s .  The i s s u e  f i n a l l y  d e c i d e d  by t h e  U n i t e d  S t a t e s  

Supreme C o u r t  was whether  t h e  o p e r a t i o n  of  t h e  McCarran Amend- 

ment t e r m i n a t e d  j u r i s d i c t i o n  of f e d e r a l  c o u r t s  t o  a d j u d i c a t e  

f e d e r a l  wa te r  r i g h t s  and w h e t h e r ,  i f  t h a t  j u r i s d i c t i o n  was n o t  

t e r m i n a t e d ,  t h e  d i s t r i c t  c o u r t ' s  d i s m i s s a l  o f  t h e  c a s e  was 

a p p r o p r i a t e .  T h a t  C o u r t  h e l d  t h a t  t h e  McCarran Amendment's 

c o n s e n t  t o  j u r i s d i c t i o n  i n  t h e  s t a t e  c o u r t s  d i d  n o t  d e p r i v e  t h e  

f e d e r a l  c o u r t s  o f  j u r i s d i c t i o n ,  b u t  made t h e  s t a t e  c o u r t ' s  

j u r i s d i c t i o n  c o n c u r r e n t  w i t h  t h e  f e d e r a l  c o u r t ' s  i n  m a t t e r s  

i n v o l v i n g  f e d e r a l  r i g h t s  t o  t h e  u s e  of w a t e r .  Even s o ,  t h e  

C o u r t  app roved  t h e  d i s m i s s a l  o f  t h e  f e d e r a l  c o u r t  p r o c e e d i n g s  

on t h e  b a s i s  o f  " w i s e  j u d i c i a l  a d m i n i s t r a t i o n ,  g i v i n g  r e g a r d  t o  

c o n s e r v a t i o n  of  j u d i c i a l  r e s o u r c e s  and  comprehens ive  d i s p o s i t i o n  

o f  l i t i g a t i o n .  "*O The C o u r t  s t a t e d :  

T u r n i n g  t o  t h e  p r e s e n t  c a s e ,  a  number of  
f a c t o r s  c l e a r l y  c o u n s e l  a g a i n s t  c o n c u r r e n t  
f e d e r a l  p r o c e e d i n g s .  The n o s t  i m p o r t a n t  o f  
t h e s e  is  t h e  McCarran Amendment i t s e l f .  The 
c l e a r  f e d e r a l  p o l i c y  e v i n c e d  by t h a t  l e g i s l a t i o n  
is t h e  a v o i d a n c e  o f  p i e c e m e a l  a d j u d i c a t i o n  of  
wa te r  r i g h t s  i n  a  r i v e r  s y s t e m .  T h i s  p o l i c y  is  
a k i n  t o  t h a t  u n d e r l y i n g  t h e  r u l e  r e q u i r i n g  t h a t  
j u r i s d i c t i o n  b e  y i e l d e d  t o  t h e  C o u r t  f i r s t  
a c q u i r i n g  c o n t r o l  of p r o p e r t y ,  f o r  t h e  conce rn  



i n  such  i n s t a n c e s  is  w i t h  a v o i d i n g  t h e  gene ra -  
t i o n  of a d d i t i o n a l  l i t i g a t i o n  th rough  p e r m i t t i n g  
i n c o n s i s t e n t  d i s p o s i t i o n s  of p r o p e r t y .  T h i s  
c o n c e r n  is  h e i g h t e n e d  w i t h  r e s p e c t  t o  wa te r  
r i g h t s ,  t h e  r e l a t i o n s h i p s  among which a r e  h i g h l y  
i n t e r d e p e n d e n t .  I n d e e d ,  we have  r e c o g n i z e d  
t h a t  a c t i o n s  s e e k i n g  t h e  a l l o c a t i o n  of wa te r  
e s s e n t i a l l y  i n v o l v e  t h e  d i s p o s i t i o n  of p r o p e r t y  
and  a r e  b e s t  conduc ted  i n  u n i f i e d  p r o c e e d i n g s .  
[ C i t a t i o n s  o m i t t e d . ]  The c o n s e n t  t o  j u r i s d i c -  
t i o n  g i v e n  by t h e  McCarran Amendment bespeaks  a  
p o l i c y  t h a t  r e c o g n i z e s  t h e  a v a i l a b i l i t y  of com- 
p r e h e n s i v e  s t a t e  s y s t e m s  f o r  a d j u d i c a t i o n  o f  
w a t e r  r i g h t s  a s  t h e  means f o r  a c h i e v i n g  t h e s e  
g o a l s .  2  1 

The C o u r t  r e c o g n i z e d  t h a t  C o l o r a d o ' s  w a t e r  a d j u d i c a t i o n  s t a t u t e  

e s t a b l i s h e d  a  " s i n g l e  c o n t i n u o u s  p r o c e e d i n g  f o r  wa te r  r i g h t s  

a d j u d i c a t i o n .  "22 So, a  r a c e  t o  t h e  f e d e r a l  c o u r t h o u s e  c a n n o t  

d e f e a t  t h e  i n t e n t  of t h e  McCarran Amendment. 

O t h e r  c h a l l e n g e s  t o  t h e  u s e  of  t h e  McCarran Amendment have  

c a l l e d  upon t h e  c o u r t s  t o  d e t e r m i n e  whether  p a r t i c u l a r  s t a t e  

a d j u d i c a t i o n  p r o c e d u r e s  a r e  a d e q u a t e  t o  r e s o l v e  t h e  f e d e r a l  

c l a i m s .  Two of  t h o s e  grew o u t  of two d i f f e r e n t  a d j u d i c a t i o n  

p r o c e d u r e s  which had been used i n  t h e  s t a t e  of  C o l o r a d o .  We 

b e l i e v e  a  b r i e f  r e v i e w  of t h o s e  two c a s e s  w i l l  be  i n s t r u c t i v e  

i n  a n a l y z i n g  how w e l l  t h e  Montana p r o c e d u r e  meets  t h e  McCarran 

s t a n d a r d .  

I n  one of t h o s e  c a s e s ,  U n i t e d  S t a t e s  v .  ~ i s t r i c t  C o u r t  f o r  

E a g l e  Coun ty ,23  t h e  c o u r t s  were c a l l e d  upon t o  d e t e r m i n e  

whether  C o l o r a d o ' s  1943 A d j u d i c a t i o n  Ac t  p r o c e e d i n g s  q u a l i f i e d  

under  t h e  McCarran " r i v e r  sys t em"  a d j u d i c a t i o n  s t a n d a r d .  Colo- 

r a d o ' s  1943 Act a u t h o r i z e d  a d j u d i c a t i o n  p r o c e e d i n g s  by t h e  

v a r i o u s  d i s t r i c t  c o u r t s  f o r  s e p a r a t e  and  d i s t i n c t  wa te r  d i s -  

t r i c t s  ( s i m i l a r  t o  Montana s u b b a s i n s )  encompassing o n l y  a  p o r -  

t i o n  of a  s t r e a m  sys t em which was a c t u a l l y  l o c a t e d  w i t h i n  e a c h  

w a t e r  d i s t r i c t .  P r o c e e d i n g s  h e l d  under  t h a t  s t a t u t e  were c h a l -  

l e n g e d  a s  n o t  mee t ing  t h e  McCarran Amendment s t a n d a r d  b e c a u s e  



t h e y  d i d  n o t  encompass a n  e n t i r e  s t r e a m  sys t em b u t  o n l y ,  a s  i n  

Montana, a  p a r t  t h e r e o f .  I n  h o l d i n g  t h a t  t h e  p r o c e e d i n g s  met 

t h e  s t a n d a r d ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  s a i d :  

E a g l e  R i v e r  i s  a  t r i b u t a r y  of t h e  Co lo rado  
R i v e r ;  and  Water D i s t r i c t  37 is a  Co lo rado  
e n t i t y  encompass ing  a l l  C o l o r a d o  l a n d s  i r r  i- 
g a t e d  by w a t e r  o f  t h e  E a g l e  and  i t s  t r i b u t a r i e s .  
. . .  * * * . . . We deem a l m o s t  f r i v o l o u s  t h e  
s u g g e s t i o n  t h a t  t h e  E a g l e  and  i t s  t r i b u t a r i e s  
a r e  n o t  a  ' r i v e r  s y s t e m '  w i t h i n  t h e  meaning of 
t h e  A c t . .  . . The ' r i v e r  s y s t e m '  m u s t  b e  r e a d  
a s  embrac ing  one w i t h i n  t h e  p a r t i c u l a r  S t a t e ' s  
j u r i s d i c t i o n .  . . . 2 4 

I n  1969 ,  Co lo rado  r e p l a c e d  t h e  1943 Act p r o c e d u r e s  w i t h  a  

new a d j u d i c a t i o n  sys t em which a b o l i s h e d  t h e  wa te r  d i s t r i c t  con- 

c e p t .  I t  p l a c e d  j u r i s d i . c t i o n  f o r  t h e  a d j u d i c a t i o n  of r i g h t s  

f rom a  whole w a t e r s h e d  i n  a  s i n g l e  w a t e r  c o u r t  and changed t h e  

c l a i m  p r o c e d u r e  s o  t h a t  a n  i n d i v i d u a l  c l a i m a n t  c o u l d  i n i t i a t e  

p r o c e e d i n g s  t o  a d j u d i c a t e  h i s  p a r t i c u l a r  c l a i m  a s  a g a i n s t  a l l  

o t h e r  u s e r s ,  i n c l u d i n g  t h e  U n i t e d  S t a t e s ,  w i t h i n  t h e  w a t e r s h e d  

whenever he  c h o s e  t o  do s o .  T h i s  p r o c e d u r e  was c h a l l e n g e d  under  

McCarran a s  b e i n g  p i ecemea l  w i t h  c l a i m s  b e i n g  f i l e d  on a  month- 

by-month b a s i s  and  t h u s  n o t  t h e  k ind  of u n i f i e d  p r o c e e d i n g  

r e q u i r e d  by t h e  McCarran Amendment. I n  d i s p o s i n g  of t h a t  c h a l -  

l e n g e  and h o l d i n g  t h a t  t h e  1969 Act  p r o c e d u r e s  met t h e  McCarran 

t e s t ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  t h e  c a s e  of  U n i t e d  

S t a t e s  v .  D i s t r i c t  C o u r t  f o r  Water D i v i s i o n  fJo. 5 s a i d :  

The major  i s s u e - - t h e  s c o p e  of  t h e  consen t - to -be -  
s u e d  p r o v i s i o n  i n  4 3  U.S.C. 5 666--has been 
c o v e r e d  i n  t h e  E a g l e  County o p i n i o n  and need 
n o t  be  r e p e a t e d  h e r e .  

I t  is e n p h a s i z e d ,  however ,  t h a t  t h e  p r o c e d u r e s  
under t h e  new Act  a r e  much more burdensome on 
t h e  Government t h a n  t h e y  were under  t h e  o l d e r  
A c t .  I t  is p o i n t e d  o u t  t h a t  t h e  new s t a t u t e  
c o n t e m p l a t e s  month ly  p r o c e e d i n g s  b e f o r e  a  w a t e r  
r e f e r e e  on w a t e r  r i g h t s  a p p l i c a t i o n s .  These  
p r o c e e d i n g s ,  i t  is a r g u e d ,  do n o t  c o n s t i t u t e  
g e n e r a l  a d j u d i c a t i o n s  of  w a t e r  r i g h t s  because  



a l l  t h e  w a t e r  u s e r s  and a l l  w a t e r  r i g h t s  on a  
s t r e a m  s y s t e m  a r e  n o t  i n v o l v e d  i n  t h e  r e f e r e e ' s  
d e t e r m i n a t i o n s .  The o n l y  w a t e r  r i g h t s  c o n s i -  
d e r e d  i n  t h e  p r o c e e d i n g  a r e  t h o s e  f o r  which a n  
a p p l i c a t i o n  h a s  been f i l e d  w i t h i n  a  p a r t i c u l a r  
month. . . . 

I t  is  a r g u e d  from t h o s e  p r e m i s e s  t h a t  t h e  
p r o c e e d i n g  d o e s  n o t  c o n s t i t u t e  a  g e n e r a l  a d j u -  
d i c a t i o n  which 4 3  U.S.C 5 6 6 6  c o n t e m p l a t e d .  A s  
we s a i d  i n  t h e  E a g l e  County c a s e ,  t h e  words 
" g e n e r a l  a d j u d i c a t i o n "  were used  i n  Dugan v .  
Rank, 372 U.S. 6 0 9 ,  618,  8 3  S .C t .  999, 1005,  10 
L.Ed.2d 15 ,  t o  i n d i c a t e  t h a t  4 3  U.S.C. 5 6 6 6  
does  n o t  c o v e r  c o n s e n t  by t h e  U n i t e d  S t a t e s  t o  
b e  sued  i n  a  p r i v a t e  s u i t  t o  d e t e r m i n e  i t s  
r i g h t s  a g a i n s t  a  few c l a i m a n t s .  The p r e s e n t  
s u i t ,  l i k e  t h e  one i n  t h e  E a g l e  County c a s e ,  
r e a c h e s  a l l  c l a i m s ,  p e r h a p s  month by month b u t  
i n c l u s i v e l y  i n  t h e  t o t a l i t y ;  . . . 2 5  

Those d e c i s i o n s  and  t h e  Co lo rado  R i v e r  d e c i s i o n  were  f o l -  

lowed by A r i z o n a  v .  San C a r l o s  Apache T r i b e  of  A r i z o n a .  2 6  

The San C a r l o s  c a s e  i n v o l v e d  a  d i s p u t e  o v e r  I n d i a n  wa te r  r i g h t s  

i n  b o t h  Ar i zona  and Montana. I n  San C a r l o s ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  r e c o n f  i r ~ n e d  t h e  p r o p r i e t y ,  under  t h e  McCarran 

Amendment, of c o n c u r r e n t  j u r i s d i c t i o n  i n  bo th  t h e  s t a t e  and 

f e d e r a l  c o u r t s ,  b u t  t h e n  s t a t e d :  

I n  t h e  c a s e s  b e f o r e  u s ,  a ssuming  t h a t  t h e  
s t a t e  a d j u d i c a t i o n s  a r e  a d e q u a t e  t o  q u a n t i f y  
t h e  r i g h t s  a t  i s s u e  i n  t h e  f e d e r a l  s u i t s ,  and  
t a k i n g  i n t o  a c c o u n t  t h e  McCarran Amendment p o l -  
i c i e s  we have  j u s t  d i s c u s s e d ,  t h e  e x p e r t i s e  and  
a d m i n i s t r a t i v e  mach ine ry  a v a i l a b l e  t o  t h e  s t a t e  
c o u r t s ,  t h e  i n f a n c y  of t h e  f e d e r a l  s u i t s ,  t h e  
g e n e r a l  j u d i c i a l  b i a s  a g a i n s t  p i ecemea l  l i t i -  
g a t i o n ,  and t h e  c o n v e n i e n c e  t o  t h e  p a r t i e s ,  we 
must c o n c l u d e  t h a t  t h e  d i s t r i c t  c o u r t s  were 
c o r r e c t  i n  d e f e r r i n g  t o  t h e  s t a t e  p r o c e e d i n g s  
. . .  2 7  

The c o u r t  t h e n  d i r e c t e d  t h e  f e d e r a l  d i s t r i c t  c o u r t  t o  r e t a i n  

i t s  c o n c u r r e n t  j u r i s d i c t i o n  b u t  t o  s t a y  f u r t h e r  p r o c e e d i n g s  

t h e r e u n d e r  w h i l e  t h e  Montana p r o c e e d i n g s  went fo rward  and s o  



that challenges to the adequacy of those proceedings could later 

be considered if necessary. 2 8  

Sufficiency of Montana Act Under McCarran Standards. 

In response to the United States Supreme Court's invitation 

in San Carlos, proceedings framing such a challenge in Montana 

resulted in the opinion of the Montana Supreme Court in State 

ex rel. Greely v. Confederated Salish and Kootenai Tribes. 2 9  

The state Supreme Court confirmed the Montana Water Use Act as 

adequate, on its face, to adjudicate both Indian and federal 

reserved water rights. In ruling on that question, the Montana 

Supreme Court concluded that under the Act the water courts 

could apply federal law to questions of beneficial use, diver- 

sion requirements, quantification, and priority dates, thus 

enabling a proper differentiation between Indian and federal 

reserved water rights and water rights based on state law. The 

court, obviously recognizing its general supervisory role in 

matters conducted by the judiciary, reserved judgment on the 

question of whether the conduct of the proceedings under this 

statute also met the Court's understanding of what adequate 

proceedings under the McCarran Amendment might be. 

We thus have four pronouncements by the United States 

Supreme Court and one by the Montana Supreme Court which can be 

used to measure whether the present, Montana statutory scheme 

meets the McCarran standard. In the three of the Supreme Court 

cases, the Court dealt with two different types of procedures 

in Colorado, one of which is very similar to the one now in use 

in Montana. Specifically, with respect to the Montana statutory 

scheme, we have the determinations in both San Carlos and 

Greely. Applying those standards in a consistent way requires 

us to conclude that the current phase of the Montana statutory 

process is adequate to adjudicate the federal and tribal claims 

under the McCarran amendment. 



It is important to emphasize that none of the five cases we 

have described attempted to address or define "adequacyu in the 

context of substantive water law. Instead, because the McCarran 

Amendment is a procedural statute, those cases dealt only with 

procedural matters. This is most appropriate because if the 

proceedings meet the procedural adequacy standards, they will 

automatically provide remedies for correcting substantive errors 

if they occur and result in any impairment of the federal and 

tribal rights. We conclude that the Montana system makes such 

remedies available and unless and until the Montana judicial 

system fails to make those remedies meaningful by correcting 

any perceived substantive errors affecting federal and tribal 

rights, there can be no reason for the federal court to exercise 

its concurrent jurisdiction. We have no reason to believe that 

if substantive errors affecting federal and tribal claims should 

be committed by the water courts, such errors would not be cor- 

rected by order of the Montana Supreme Court in a properly pro- 

secuted appeal to it. 

We are not unmindful of criticisms of the process which are 

based on McCarran Amendment arguments. 

One argument claims that the proceedings failed to result 

in a sufficiently accurate quantification of rights, including 

federal rights. As discussed in subsections A.3. and D.1. of 

this report, however, we have found that Montana's adjudication 

sys ten, as implemented under both the old verification proce- 

dures and the new examination rules, has produced and continues 

to produce reasonably accurate determinations of water rights 

and that adequate remedies are available to address the inac- 

curacies which inevitably result in any adjudicatory process. 

We do not find that federal or Indian rights are disadvantaged 

by the adjudication in the state forum. Neither more, nor less 

stringent examination is accorded to appropriators of water 

rights under state law than that accorded federal and Indian 



water rights. As such, the Montana adjudication system as 

implemented allows a comprehensive and adequate quantification 

of claims. 

Second, it is claimed that the water courts' failure to 

further utilize the expertise of DNRC and to direct additional 

claims verification and rever if ication, together with applica- 

tion of the prima facie standard, unjustly places the burden on 

every party of examining all other claims to rebut the claims' 

prima facie validity. This is said to deny procedural due pro- 

cess to claimants who do not have the resources to adequately 

protect their rights and who receive disparate treatment at the 

hands of the court due to the lack of uniformity in claims 

examination procedures. As discussed in Overview section B and 

Analysis subsections A . 3 . ,  B.l., and B.10. hereof, we find no 

constitutional due process or equal protection infirmity under 

the circumstances. we note, moreover, that this challenge goes 

to the basis of the procedure--that claim, objection and adju- 

dication is so burdensome as to defeat due process. It is this 

very procedure, however, that the Montana Supreme Court has 

already found to be adequate on its face when measured against 

the requirements of the McCarran Amendment. 

Third, it has been asserted that the adjudication process, 

as applied, contravenes the federal policy behind the McCarran 

Amendment of avoiding piecemeal litigation, because Montana's 

expedited adjudication fails to avoid tension and controversy 

between the federal and state forums and results in hurried and 

pressured decision making and confusion over the disposition of 

property rights, no different than would occur under piecemeal 

federal proceedings. It is also asserted that issuance of ten- 

porary preliminary decrees in streams with federal and Indian 

claims, subject to a later incorporation of the adjudicated or 

negotiated resolution of those claims, is not a general adjudi- 

cation; rather, the court is proceeding to settle all non- 



federal and non-Indian claims prior to and separate from a later 

incorporation of Indian and federal water rights. We do not 

find either of these arguments persuasive. As previously dis- 

cussed, we do not find the water court's implementation of the 

statutes to provide an unreasonable means of determining water 

rights, particularly in light of the rernedies available to 

address improper court conduct or inaccurate results. Nor do 

we find that entry of temporary preliminary decrees causes the 

adjudication to be "piecemeal." We note that Colorado River 

Water Conservation District v. United States 3 0  found 

Colorado's adjudication system to be a "comprehensive" as 

opposed to piecemeal one, even though it reached various claims 

on a month-by-month basis, because it was "inclusive[] in the 

totality. n31 Any doubt as to the inclusiveness in the total- 

ity of Montana's adjudication process would be removed upon the 

full notice and opportunity to litigate all claims which should 

be afforded at the preliminary decree stage. This notice and 

opportunity to litigate any and all claims prior to entry of a 

final decree in essence makes everyone a party to the general 

proceedings, whether or not they have chosen to participate, 

and assures a comprehensive adjudication. 

Like the quest for the Holy Grail, the search for an exhaus- 

tive list of substantive and procedural criteria that a state 

water rights adjudication must meet in order to become a 

"McCarran Act Adjudication" is doomed to failure. The continu- 

ation of critical introspection and public arguments about 

whether the Montana process meets such an elusive list of stan- 

dards is a significant disservice to the people of Montana. 

This is so because the question of whether the Montana process 

meets whatever those standards may be has been definitively and 

affirmatively answered by the only two authorities that count: 

the United State Supreme Court and the Montana Supreme Court. 



The United S t a t e s  Supreme Court ,  i n  d i r e c t i n g  t h a t  t h e  U . S .  

D i s t r i c t  Court i n  Montana defe r  t o  t h e  s t a t e  cou r t  proceedings ,  

recognized t h a t  t h e  s t a t e  system was b e t t e r  equipped t o  ad jud i -  

c a t e  t h e  mu l t i t ude  of c la ims ,  i nc lud ing  those  of t h e  United 

S t a t e s  (whether based on s t a t e  law or f e d e r a l  law) than t h e  

f e d e r a l  cou r t  system. I n  t h e  p roces s ,  t h e  Court recognized 

t h a t  t h e  Montana system met t h e  t h r e sho ld  requirements  of t h e  

IilcCarran Act,  i . e . ,  t h e  avoidance of piecemeal a d j u d i c a t i o n  

r i g h t s  i n  a  r i v e r  system, t h e  avoidance of i n c o n s i s t e n t  d i s p o s i -  

t i o n  of p rope r ty ,  t h a t  t h e  s t a t e  system be comprehensive and 

u l t i m a t e l y  a d j u d i c a t e  an e n t i r e  r i v e r  system w i t h i n  t h e  s t a t e .  

That Court premised i t s  d i r e c t i v e  on an assumption,  " .  . . 
t h a t  t he  s t a t e  a d j u d i c a t i o n s  a r e  adequate  t o  q u a n t i f y  t h e  

r i g h t s  a t  i s s u e  i n  t h e  f e d e r a l  s u i t s  . . .. n 3 2  The Montana 

Supreme Court i n  S t a t e  ex r e l .  Greely  v .  Confederated S a l i s h  

and Kootenai T r ibes  concluded t h a t  t h e  Montana process  would 

adequa te ly  q u a n t i f y  t h e  f e d e r a l  and t r i b a l  c la ims .  That c o u r t  

d id  r e s e r v e  judgment on whether t h e  a c t u a l  conduct of t h e  

proceedings  would ach ieve  t h a t  r e s u l t ,  whi le  c l e a r l y  i n d i c a t i n g  

t h a t  i t  i s  a v a i l a b l e  t o  c o r r e c t ,  on a  genuine f a c t u a l  showing 

of need, any r e a l ,  r a t h e r  than perceived shortcomings i n  t h e  

conduct of t h e  p rocess  which might prevent  t h e  a d j u d i c a t i o n  

from "adequa te ly  q u a n t i f y i n g  t h e  r i g h t s  a t  i s s u e  i n  t h e  f e d e r a l  

s u i t . "  

B u t  t h e  f i n a l  proof of t h e  pudding is seen i n  t h e  f a c t  t h a t  

t h e  United S t a t e s  is  not  seeking r e l i e f  from t h e  Montana Supreme 

Court  or  complaining t o  t h e  f e d e r a l  d i s t r i c t  cou r t  t h a t  t h e  

Montana process  is not  working f o r  f e d e r a l  c la ims .  In s t ead  i t  

has f i l e d ,  a s  we understand i t ,  a s  many a s  32,000 c la ims and 

6 , 4 0 0  o b j e c t i o n s .  The U.S .  i s  p a r t i c i p a t i n g  i n  t h e  s t a t e  pro- 

c e s s  both a s  c la imant  and o b j e c t o r ;  i t  is not  boycot t ing  t h e  

p roces s .  



3 .  Adequacy of I n t e g r a t i o n  of Fede ra l  Rights .  

T h i s  t o p i c  is  addressed above. 

4 .  C o n f l i c t s  Between Montana Law and Federal  Law. 

T h i s  t o p i c  is  addressed above. 

5 .  Montana ~ d j u d i c a t i o n  Remedial Measures. 

T h i s  t o p i c  i s  addressed above. 

D .  ACCURACY OF A D J U D I C A T I O N  D E C R E E S .  

1. Accuracy of F i n a l  Decrees. 

A l e ad  ques t ion  i n  t h e  s tudy  design a sks  whether t he  ad jud i -  

c a t i o n  process  can be expected t o  r e s u l t  i n  " s u f f i c i e n t l y  accu- 

r a t e "  f i n a l  dec rees .  

The accuracy ques t ion  was asked in  l i g h t  of a s s e r t i o n s  t h a t  

t h e  a d j u d i c a t i o n  process  has been abused by t h e  massive f i l i n g  

of exces s ive ly  o v e r s t a t e d  or "bogus" c la ims .  On the  b a s i s  of 

those  a s s e r t i o n s ,  i t  is argued t h a t  un l e s s  t h e  l e g i s l a t u r e  once 

aga in  changes how t h e  a d j u d i c a t i o n  process  m u s t  go forward,  t h e  

process  w i l l  i n e v i t a b l y  r e s u l t  i n  t h e  wholesale issuance of 

f i n a l  decrees  which a r e  no t  " s u f f i c i e n t l y  accu ra t e . "  A s  a  

consequence, d i r e  r e s u l t s  such a s  t he  l o s s  of McCarran Act 

j u r i s d i c t i o n  or t h e  l o s s  of l i t i g a t i o n  advantage i n  i n t e r s t a t e  

e q u i t a b l e  apportionment a c t i o n s  a r e  p red ic t ed  t o  occur .  3 3 

Sone c r i t i c i s m  of d e c r e t a l  accuracy i s  based upon t h e  prev- 

a l e n t  r e l i a n c e  on t h e  o l d  " n o t i c e s  of app rop r i a t i on"  f i l e d  in  

t h e  l a t e  1800s i n  t h e  c l e r k  and r e c o r d e r s '  off  i c e s .  These 

n o t i c e s  a r e  thought t o  r e f l e c t  exaggera t ions  of flow r a t e s  and 



mere p l a n s  f o r  d i v e r s i o n  r a t h e r  t h a n  r i g h t s  a c t u a l l y  p e r f e c t e d  

by b e n e f i c i a l  use. 

~ o t w i t h s t a n d i n g  t h e i r  l i m i t a t i o n s ,  t h e  o l d  n o t i c e s  o f t e n  

a r e  t h e  o n l y  c u r r e n t l y  a v a i l a b l e  e v i d e n c e  of t h e  o r i g i n a l  i n i t i -  

a t i o n  of wa te r  r i g h t s  which have  n o t  been t h e  s u b j e c t  of e a r l i e r  

s t r e a m  a d j u d i c a t i o n s .  They c a n n o t  be  i g n o r e d ,  and t h e  need t o  

r e l y  upon them is  one of  t h e  p r i c e s  i n  e x a c t  a c c u r a c y  which 

r e s u l t s  f rom a d j u d i c a t i n g  a p p r o p r i a t i v e  r i g h t s  a p p r o x i m a t e l y  

100 y e a r s  a f t e r  a p p r o p r i a t i v e  w a t e r  use began i n  Montana. 

Our s t u d y  c a n n o t  c o n f i r m  t h e  v a l i d i t y  of  t h e  c l a i m e d  a b u s e  

of t h e  Montana s y s t e m .  

A t  t h e  o u t s e t  of our s t u d y ,  we had hoped t h a t  ou r  subcon-  

t r a c t o r ,  Wright  Water E n g i n e e r s ,  would be  a b l e  t o  make a n  

i n d e p e n d e n t  e n g i n e e r i n g  e v a l u a t i o n  of  t h e  c o r r e c t n e s s  of  t h e  

" b o g u s n  c l a i m  a s s e r t i o n s .  Such a n  e v a l u a t i o n ,  we had hoped ,  

would p e r m i t  u s  t o  p r o v i d e  t h e  Committee w i t h  a  r e a l i s t i c  

d e t e r m i n a t i o n  of  whether  such  a  p e r c e i v e d  problem a c t u a l l y  

e x i s t e d ,  and i f  s o ,  i t s  n a t u r e  and  magn i tude .  I t  soon  became 

a p p a r e n t ,  however ,  t h a t  t h e  b u d g e t a r y  and time c o n s t r a i n t s  

imposed on t h e  s t u d y  would p r e c l u d e  t h e  s u b c o n t r a c t o r  from 

d e v e l o p i n g  s u f f i c i e n t  f i e l d  v e r i f i e d  d a t a  t o  make any  k i n d  o f  

s t a t i s t i c a l l y  s i g n i f i c a n t  o r  m e a n i n g f u l  a n a l y s i s  of t h e  e x i s t -  

e n c e ,  n a t u r e  o r  magn i tude  of such  c l a i m s  on a  s t a t e w i d e  b a s i s .  

We were t h e r e f o r e  f o r c e d  t o  c o n c l u d e  t h a t  use of our  subcon-  

t r a c t o r  f o r  what  c o u l d  o n l y  be  t o k e n  f i e l d  v e r i f i c a t i o n  c o u l d ,  

a t  b e s t ,  be  c o u n t e r  p r o d u c t i v e  i n  a t t e m p t i n g  t o  h e l p  t h e  Corn- 

m i t t e e  u n d e r s t a n d  whether  t h e  a s s e r t e d  magni tude  of t h e  " b o g u s n  

c l a i m  i s s u e  c o u l d  be  v e r i f i e d .  

Moreover ,  we d o u b t  t h a t  any  one can  r e l i a b l y  c o n c l u d e  t h a t  

t h e  s y s t e m  h a s  been abused  a s  c h a r g e d  w i t h o u t  2 e r f o r m i n g  a  

s t a t i s t i c a l l y  s i g n i f i . c a n t  s t a t e w i d e  f i e l d  check a n a l y s i s .  Our 



c o n s u l t a n t  a d v i s e s  t h a t  such  a  s t u d y  s h o u l d  examine no l e s s  

t h a n  450 t o  500 randomly s e l e c t e d  c l a i m s  a t  an  e s t i m a t e d  c o s t ,  

t o  do t h e  job  p r o p e r l y ,  o f  $4 ,000  t o  $5,000 p e r  c l a i m .  We have  

n o t  been p e r s u a d e d  f rom what we have  s e e n  t h a t  t h e r e  is any  

l e g a l  n e c e s s i t y  t o  spend  p u b l i c  money t o  make such  a n  

i n q u i r y .  3 4  

Because  of  our  e x t e n s i v e  e x p e r i e n c e  i n  t h e  C o l o r a d o  a d j u d i -  

c a t i o n  s y s t e m ,  we knew t h a t  even a t t e m p t i n g  t o  a c h i e v e  one hun- 

d r e d  p e r c e n t  ( 1 0 0 % )  a c c u r a c y  i n  t h e  d e s c r i p t i o n  of  wa te r  r i g h t s  

c r e a t e d  i n  t h e  r e c e n t  p a s t ,  much less  any  c r e a t e d  a s  l o n g  a s  

100 y e a r s  a g o ,  would be  u n a t t a i n a b l e .  We a l s o  knew f rom t h a t  

e x p e r i e n c e  and e l s e w h e r e  t h a t  nechanisms  f o r  d e a l i n g  w i t h  i r r  i- 

g a t e d  a c r e a g e  and f l o w  r a t e  d e s c r i p t i o n s  e x i s t  i n  e v e r y  a d j u d i -  

c a t i o n  p r o c e s s .  We t h e r e f o r e  t u r n e d  our  a t t e n t i o n  t o  a n  a n a l y -  

s i s  o f  t h e  Montana p r o c e s s  t o  examine  and e v a l u a t e ,  t o  t h e  

e x t e n t  p o s s i b l e ,  t h e  e f f i c a c y  of  t h e  mechanisms i t  p r o v i d e s .  

The mechanisms a v a i l a b l e  i n  t h e  p r o c e s s ,  which r ema ins  a  

j u d i c i a l  o n e ,  i n c l u d e  t h e  u s e  by t h e  C o u r t  o f  t h e  DNRC c l a i m  

v e r i f i c a t i o n  r e p o r t s ,  o p t i o n a l  f i e l d  v e r i f i c a t i o n  a t  t h e  d i r e c -  

t i o n  of t h e  C o u r t ,  and a d d i t i o n a l  e v i d e n c e  p r e s e n t e d  by t h e  

c l a i m a n t ,  i f  r e q u e s t e d  by t h e  C o u r t ,  o r  by a d v e r s a r i e s  i f  o b j e c -  

t i o n s  t o  a  c l a i m  have  been f i l e d .  

We u n d e r s t a n d  t h e  Water C o u r t s  now c a l l  c l a i m a n t s  i n  f o r  

p r e s e n t a t i o n  of  f u r t h e r  e v i d e n c e  t o  r e s o l v e  d i f f e r e n c e s  between 

t h e  c l a i m s  and  t h e  v e r i f i c a t i o n  r e p o r t s  when t h o s e  d i f f e r e n c e s  

a r e  f l a g g e d  by " i s s u e  remarks"  made by DlJRC on t h e  c l a i rn s  

a b s t r a c t .  

A t  t h e  p r e l i m i n a r y  and t h e  t empora ry  p r e l i m i n a r y  d e c r e e  

s t a g e ,  t h e  p r o t e s t  mechanism becomes a v a i l a b l e .  Any o t h e r  

a p p r o p r i a t o r  who b e l i e v e s  a  c l a i n  h a s  been e r r o n e o u s l y  d e c r e e d  

nay p r o t e s t  i t s  i s s u a n c e  and s e t  up a n  a d v e r s a r y  p r o c e e d i n g  i n  



which the  accuracy i s s u e  may be l i t i g a t e d .  I f  he f a i l s  t o  

r ece ive  t h e  c o r r e c t i v e  r e l i e f  he seeks  from t h e  Water Court ,  he 

may p e r f e c t  an appeal  therefrom t o  t h e  Montana Supreme Court 

based on whatever f a c t u a l  record  he has  been a b l e  t o  make 

be fo re  t h e  Water Court .  

~ l l  t o l d ,  t h e r e  a r e  a t o t a l  of s i x  mechanisms a v a i l a b l e  

throughout t h e  p rocess  which can be invoked t o  a s s u r e  t h e  

accuracy of t h e  d e s c r i p t i o n s  of i r r i g a t e d  ac reage  and r a t e s  of 

flow of decreed r i g h t s .  One, t h e  DNRC c la im v e r i f i c a t i o n ,  is  

mandatory. Two mechanisms, t h e  c a l l  i n  of t h e  c la imant  and 

t h e  d i r e c t i o n  f o r  a  f i e l d  i n v e s t i g a t i o n  by DNRC,  a r e  a v a i l a b l e  

a t  t h e  d i s c r e t i o n  of t h e  water judge. Three such mechanisms, 

t h e  o b j e c t i o n ,  t h e  p r o t e s t  and t h e  appeal  t o  t h e  Supreme Court ,  

a r e  a v a i l a b l e  a t  t h e  d i s c r e t i o n  of o the r  a p p r o p r i a t o r s ,  includ-  

ing D N R C .  Such a  l a r g e  number of c o r r e c t i v e  mechanisms would 

appear ample when compared with t h e  Colorado systems,  both 

pre-1969 and post-1969, which have never had a  mandatory 

d e t a i l e d  c la im v e r i f i c a t i o n  procedure  of t h e  type i n  use i n  

Montana b u t  r e l i e d  e n t i r e l y  on vo lun t a ry  adversa r  i a l  mechanisms 

a s  by o b j e c t i o n  or  p r o t e s t  t o  f o r c e  l i t i g a t i o n  over accuracy 

i s s u e s .  

C r i t i c s  of t h e  p rocess ,  however, charge t h a t  t hose  

mechanisms a r e  no t  adequate  t o  ach ieve  " s u f f i c i e n t  accuracyn  

because: 

1. The Water Judges do no t  use t h e  c a l l  i n  and DflRC f i e l d  

i n v e s t i g a t i o n s  o f t e n  enough; 

2 .  Neighbors a r e  not  p o l i c i n g  neighbors  through t h e  

o b j e c t i o n  p roces s ;  and 

3 .  The j u d i c i a l  system i s  too  burdensome f o r  a f f e c t e d  

a p p r o p r i a t o r s  t o  use .  



Since we have been unable to confirm that the system has been 

subjected to widespread abuse, we have no basis for forming a 

judgment as to the validity of such charges. But we know from 

our experience in adjudicating water rights in a very similar 

system that the protest mechanism provides an effective tool 

for an appropriator to protect himself if he chooses to use it. 

We have no doubt that use of properly conducted field 

investigations can provide an evidentiary foundation for the 

issuance of accurate decrees. However, the question which 

needs to be asked is what degree of accuracy is practicably 

attainable and at what cost to the State of Montana. 

Our consultant, Wright Water Engineers, provides an engi- 

neering overview of how difficult it is to achieve really high 

levels of accuracy in water flow measurement in the report which 

appears as Appendix I to this report. Wright Water Engineers 

also points out why, because of wide variations in factors 

affecting irrigation practices such as altitude, soil condi- 

tions, cropping patterns and efficiency of conveyance systems, 

the use of an institutionalized rate of flow rule of thumb to 

judge accuracy is not realistic. 

Even more significant in evaluating the practical realities 

of the problem is their recognition and conf irmation of what we 

as lawyers working in the water right adjudication field have 

long known. We know that two competent, honest engineers who 

have studied the same irrigation system with the same care can 

and often do honestly differ in their conclusions by as much as 

thirty percent (30%). In our experience in contested water 

right matters, if two such engineers are as close as fifteen 

percent (15%) apart we consider that they have essentially 

checked each other with respect to accuracy. 



I n  r ecogn i t i on  of t h e  u n c e r t a i n t i e s  i nhe ren t  i n  t h i s  imper- 

f e c t  f i e l d ,  we cannot adv i se  t h e  Conn i t t ee  t h a t  t h e r e  i s  a  l e g a l  

s t anda rd  which f i x e s  t he  degree of accuracy requ i red  f o r  water 

r i g h t  dec rees .  We have not  been a b l e  t o  f i n d  any r epo r t ed  ca se  

which pu rpo r t s  t o  p r e s c r i b e  such a  " s u f f i c i e n t l y  a c c u r a t e w  s t a n -  

dard .  I n s t e a d ,  t he  c o u r t s  u n i v e r s a l l y  f a l l  back on the  gene ra l  

guiding p r i n c i p l e  t h a t  t h e  water r i g h t  be measured by t h e  e x t e n t  

of a c t u a l  b e n e f i c i a l  use .  

Never the less ,  t h e  concern remains t h a t  t h e  p rocess  may 

r e s u l t  i n  t h e  i s suance  of dec rees  f o r  more water than has 

a c t u a l l y  been a p p l i e d  t o  b e n e f i c i a l  use ,  a long w i t h  t h e  ques-  

t i o n s  of how t o  avoid  such a  r e s u l t  or what t o  do about i t  i f  

i t  does occur .  

One suggested s o l u t i o n  is  f o r  l e g i s l a t i o n  t o  r e q u i r e  more 

f i e l d  v e r i f i c a t i o n ,  bu t  perhaps l e s s  than what occurred i n  t h e  

Powder River e f f o r t .  The l e g i s l a t u r e  cou ld ,  a s  a  mat ter  of 

p o l i c y ,  dec ide  t o  embrace such a  program w i t h  i t s  a t t e n d a n t  

c o s t s .  I n  our judgment, such a  course  of a c t i o n  is not  l e g a l l y  

r equ i r ed  t o  p r o t e c t  t he  v i a b i l i t y  of t h e  Montana a d j u d i c a t i o n  

p roces s .  

Another mechanism t o  remedy t h e  problem of decreed c la ims 

which exceed h i s t o r i c a l  use could be t o  provide  a  f o r f e i t u r e  

p rov i s ion  f o r  t h e  nonuse of decreed, water .  Typ ica l l y ,  such 

p rov i s ions  i n  o the r  j u r i s d i c t i o n s  provide  t h a t  a  water r i g h t  is  

f o r f e i t e d  t o  t h e  e x t e n t  t h a t  water a v a i l a b l e  i n  p r i o r i t y  is no t  

d i v e r t e d  over a  g iven per iod  of t i n e ,  such a s  f i v e  or  t en  y e a r s .  

T h i s  type of p rov i s ion  over t i n e  can remedy t h e  mischief  of 

a d j u d i c a t i o n  of " i n a c c u r a t e w  c l a ims .  

One major l i m i t a t i o n  d e f e a t s  t h e  u t i l i t y  of a f o r f e i t u r e  

p rov i s ion  i n  Montana. F o r f e i t u r e  m u s t  r e l y  upon r eco rds  and 

evidence of nonuse. Montana a g r i c u l t u r a l  d i v e r s i o n s  t y p i c a l l y  



are not measured at the headgate. This presents something of a 

problem in evaluating recorded historical use and a substantial 

problem when forfeiture is the effect of nonuse. Unless the 

legislature finds the problem so serious as to require the 

imposition of a measurement requirement on all diverters, a 

forfeiture mechanism would appear to be practically unrealistic. 

As an alternative to such a program, we suggest to the 

Committee for its consideration a remedial mechanism which can 

be used if and when necessary to avoid the mischief which could 

result from someone attempting to expand the use of water in 

the exercise of a right decreed in excess of what actually 

historically has been beneficially used. 

The remedial mechanism would consist of legislation 

prohibiting the owner of a pre-1973 water right from: 

1. Enlarging the capacity of his diversion facilities; 

2. Enlarging the capacity of his ditch or canal systen; 

3. Extending the length of his ditch or canal systen; or 

4. Increasing the acreage irrigated under his systen 

without first securing a permit fron DNRC . 

Such permits could be denied if any of the proposed work could 

result in the appropriator being able to expand the use of 

water DNRC found fron a then current field investigation to 

have historically been made in the exercise of the water right. 

Such a mechanism could prevent the expansion of water use 

under such a senior right and require the appropriator to 

secure a new permit for a junior right for his expansion. With 



such a mechanism i n  p l a c e ,  a  p rospec t ive  purchaser would be on 

n o t i c e  t h a t  he could acqu i r e  only  t h e  r i g h t  t o  t h e  h i s t o r i c  

l e v e l  of d e p l e t i o n  r e s u l t i n g  f r o n  t h e  use under t h a t  s en io r  

r i g h t ,  r e g a r d l e s s  of t h e  r a t e  of flow or  volume s e t  ou t  in  t h e  

decree  evidencing i t .  

Other ,  junior r i g h t s  on t h e  s t ream could be p ro t ec t ed  from 

i n j u r y  from exces s ive  d i v e r s i o n s  i n  a t  l e a s t  two ways. I f  a  

junior  r i g h t  i s  downstream from such a  d i v e r s i o n ,  i t  r e c e i v e s  

t he  b e n e f i t  of t h e  en la rged  r e t u r n  f lows r e s u l t i n g  f r o n  upstream 

d i v e r s i o n s .  I f  a  junior  i s  upstream and t h e  s en io r  r i g h t  seeks  

t o  c u r t a i l  t h e  junior  r i g h t  s o  t h e  s en io r  r i g h t  can make excess  

d i v e r s i o n s ,  t h e  junior  can,  by invoking t h e  law p r o h i b i t i n g  

waste ,  l a w f u l l y  d e c l i n e  t o  pass  more water than is r equ i r ed  t o  

meet t h e  a c t u a l  h i s t o r i c a l  b e n e f i c i a l  use needs of t h e  s e n i o r .  

We sugges t  t h i s  remedial  mechanism opt ion  t o  t h e  Committee 

a s  a  p r a c t i c a l  way t o  p reven t  dec rees  which may not  be " s u f f i c i -  

e n t l y  accu ra t e "  from being used t o  t h e  i n j u r y  of o the r  water 

r i g h t s .  One of i t s  advantages is  t h a t  i t  avoids  wholesale 

c o s t l y  f i e l d  v e r i f i c a t i o n  a t  t h e  expense of t h e  S t a t e  of Montana 

dur ing t he  p r e s e n t  p rocess  whi le  recogniz ing  t h a t  expanded uses  

may never be p e r v a s i v e l y  a t t empted .  I t  a l s o  recognizes  t h a t  

un l e s s  and u n t i l  a c t u a l  . expans ion  and use under such s e n i o r  

r i g h t s  a r e  a t t empted ,  no r e a l  i n j u r y  t o  junior  r i g h t s  can occur .  

F i n a l l y ,  i t  c a s t s  t h e  burden of proving t h e  r i g h t  t o  r e c e i v e  

such a  permit  on t h e  app rop r i a to r  who seeks  t o  b e n e f i t  from t h e  

terms of a  decree  which i s  no t  " s u f f i c i e n t l y  a c c u r a t e , "  r a t h e r  

than on t h e  S t a t e  of Montana. 

2 .  D e s i r a b i l i t y  of a  Mandatory Adve r sa r i a l  System. 

I t  would not  be d e s i r a b l e  t o  e s t a b l i s h  a  mandatory system 

f o r  a d v e r s a r i a l  cha l l enge  of water  r i g h t  c l a ims .  I t  would be 

d i f f i c u l t  i f  not  impossible  t o  s t a t u t o r i l y  d e l i n e a t e  c r i t e r i a  



under which c l a i m s  s h o u l d  be c h a l l e n g e d  by a  mandatory adve r -  

s a r y ;  t h u s ,  i t  would be n e c e s s a r y  f o r  a  mandatory a d v e r s a r y  t o  

c o n t e s t  a l m o s t  e v e r y  c l a i m .  T h i s  would s u b s t a n t i a l l y  e r o d e  t h e  

b e n e f i t  o f  t h e  pr ima f a c i a  e v i d e n c e  s t a t u t e  i n  c o m p l e t i n g  t h e  

a d j u d i c a t i o n .  

The new Supreme C o u r t  r u l e s  a r e  p e r c e i v e d  a s  p r o v i d i n g  an  

a d e q u a t e  p r o c e s s  and c r i t e r i a  f o r  d e t e r m i n i n g  t h e  a c c u r a c y  of  

c l a i m s .  The DNRC examines  and  h a s  examined e v e r y  c l a i m  a g a i n s t  

some c r i t e r i a ,  s o  i n  a  s e n s e  t h e r e  i s  a  mandatory check on t h e  

a c c u r a c y  of  a l l  f i l e d  c l a i m s .  Moreover ,  DlJRC i n  i t s  c a p a c i t y  

a s  an  o b j e c t o r  can  c o n t e s t  c l a i m s .  The r e a l  q u e s t i o n  is whe the r  

Montana wan t s  t o  a l l o c a t e  t h e  r e s o u r c e s  t o  p e r m i t  DNRC t o  o b j e c t  

t o  c l a i m s  w i t h o u t  f i s c a l  c o n s t r a i n t  and w i t h  t h e  e f f e c t  of 

e x t e n d i n g  t h e  a d j u d i c a t o r y  p r o c e s s  by p r o b a b l y  t e n s  of  y e a r s .  

3 .  U s e f u l n e s s  of Dec rees  t o  Water U s e r s .  

The f i n a l  d e c r e e s  w i l l  b e  u s e f u l  t o  wa te r  u s e r s  i n  t h e  

e v e n t u a l  a d m i n i s t r a t i o n  of w a t e r  r i g h t s  i n  Montana. They w i l l  

p r o v i d e  b i n d i n g  c o n f i r m a t i o n  of t h e  p r i o r i t y  d a t e  of  t h e  w a t e r  

r i g h t ,  i t s  p o i n t  of d i v e r s i o n ,  and  p l a c e  of u s e .  

A s  i n  o t h e r  a p p r o p r i a t i o n  d o c t r i n e  j u r i s d i c t i o n s ,  t h e  d e c r e e  

f o r  a  wa te r  r i g h t  w i l l  n o t  m e m o r i a l i z e  f o r e v e r  t h e  d i v e r s i o n  

e n t i t l e m e n t  of  t h e  d e c r e e d  r i g h t s .  H i s t o r i c a l  u s e  s h o u l d  remain  

a  r e l e v a n t  c o n s i d e r a t i o n  when d e c r e e d  r i g h t s  a r e  changed t o  d i f -  

f e r e n t  u s e s  and  when r i g h t s  a r e  bought  and s o l d  by knowledgable  

p a r t i e s  e i t h e r  f o r  c o n t i n u a t i o n  of t h e  h i s t o r i c a l  u s e  o r  change  

t o  new u s e s .  Abandonment w i l l  r emain  a  p o s s i b i l i t y  n o t w i t h -  

s t a n d i n g  t h a t  a  w a t e r  r i g h t  h a s  been  d e c r e e d  t o  be i n  e x i s t e n c e  

a s  of J u l y  1, 1973 .  These  i n h e r e n t  l i m i t a t i o n s  on t h e  u s e f u l -  

n e s s  of d e c r e e d  p r i o r i t i e s  a r i s e  f rom t h e  v e r y  n a t u r e  of t h e  

a p p r o p r i a t i v e  r i g h t  and  t h e  f a c t  t h a t  c o n t i n u e d  e f f i c i e n t  and 

b e n e f i c i a l  use r e m a i n s  t h e  b a s i s  f o r  t h e  c o n t i n u a t i o n  and v a l u e  

of t h e  w a t e r  r i g h t .  



4 .  R e l i a b i l i t y  of Dec rees  i n  E q u i t a b l e  Apport ionment  o r  

I n t e r s t a t e  Compact ing.  

T h e  f i n a l  d e c r e e s  w i l l  be u s e f u l  b u t  n o t  c o n c l u s i v e  i n  

e q u i t a b l e  a p p o r t i o n m e n t  of  w a t e r  among s t a t e s  o r  i n  i n t e r s t a t e  

compact ing  of t h o s e  w a t e r s .  I n  e q u i t a b l e  a p p o r t i o n m e n t  l i t i g a -  

t i o n  o r  i n t e r s t a t e  c o n p a c t i n g  i t  w i l l  be n e c e s s a r y  t o  look  

beh ind  t h e  d e c r e e s  t o  a c t u a l  u s e ,  e f f i c i e n c y  of  t h e  d i v e r s i o n s ,  

and  t h e  harm v e r s u s  t h e  b e n e f i t  t o  u s e r s  i n v o l v e d .  

One of t h e  e a r l i e s t  c a s e s  t o  d i s c u s s  t h e  c o n c l u s i v e n e s s  of  

a  p r o p e r l y  d e c r e e d  s t a t e  w a t e r  r i g h t  i n  an  e q u i t a b l e  a p p o r t i o n -  

ment c a s e  was H i n d e r l i d e r  v .  La P l a t a  R ive r  and  C h e r r y  Creek 

D i t c h  C ~ m p a n y . ~ ~  The c a s e  was b r o u g h t  by a  d i t c h  company, 

a l l e g i n g  t h a t  t h e  S t a t e  of  Co lo rado ,  t h rough  i t s  s t a t e  e n g i n e e r  

and  p u r s u a n t  t o  compact ,  a d m i n i s t e r e d  Co lo rado  wa te r  i n  such  a 
manner a s  t o  d e p r i v e  t h e  company of i t s  d e c r e e d  wa te r  r i g h t s .  

T h e  U.S. Supreme C o u r t  n o t e d  t h a t  a  s t a t e  c a n n o t  c l a i m  e n t i t l e -  

ment t o  d i v e r t  t h e  whole of a n  i n t e r s t a t e  s t r e a m ,  r e g a r d l e s s  o f  

any i n j u r y  o r  p r e j u d i c e  t o  t h e  lower  s t a t e :  

I t  nay  be  assumed t h a t  t h e  r i g h t  a d j u d i c a t e d  by  
t h e  d e c r e e  of  J a n u a r y  1 2 ,  1898 t o  t h e  D i t c h  
Company is  a  p r o p e r t y  r i g h t ,  i n d e f e a s i b l e  s o  
f a r  a s  c o n c e r n s  t h e  S t a t e  of  Co lo rado ,  i t s  
c i t i z e n s ,  and a n y  o t h e r  p e r s o n  c l a i m i n g  w a t e r  
r i g h t s  t h e r e .  But t h e  Co lo rado  d e c r e e  c o u l d  
n o t  c o n f e r  upon t h e  D i t c h  Company r i g h t s  i n  
e x c e s s  of C o l o r a d o ' s  s h a r e  of t h e  w a t e r  of t h e  
s t r e a m ;  and i t s  s h a r e  was o n l y  a n  e q u i t a b l e  
p o r t i o n  t h e r e o f .  

The d e c r e e  o b v i o u s l y  is n o t  - r e s  j u d i c a t a  
s o  f a r  a s  c o n c e r n s  t h e  S t a t e  of New Mexico and  
i t s  c i t i z e n s  who c l a i m  t h e  r i g h t  t o  d i v e r t  w a t e r  
from t h e  s t r e a n  i n  New Mexico.  A s  t h e y  were 
n o t  p a r t i e s  t o  t h e  Co lo rado  p r o c e e d i n g s ,  t h e y  
remain  f r e e  t o  c h a l l e n g e  t h e  c l a i m  of  D i t c h  
Company t h a t  i t  i s  e n t i t l e d  t o  t a k e  i n  Co lo rado  
a l l  t h e  w a t e r  of t h e  s t r e a m  and  l e a v e  n o t h i n g  
f o r  t h e n .  



Whether t h e  a p p o r t i o n m e n t  of t h e  wa te r  of 
a n  i n t e r s t a t e  s t r e a m  be made by compact between 
t h e  upper  and  lower  S t a t e s  w i t h  t h e  c o n s e n t  o f  
Congres s  o r  by a  d e c r e e  o f  t h i s  C o u r t ,  t h e  
a p p o r t i o n m e n t  is b i n d i n g  upon t h e  c i t i z e n s  o f  
e a c h  S t a t e  and a l l  wa te r  c l a i m a n t s ,  even where 
t h e  S t a t e  had g r a n t e d  t h e  w a t e r  r i g h t s  b e f o r e  
i t  e n t e r e d  i n t o  t h e  ~ o n ~ a c t . ~ ~  

T h i s  app roach  a l s o  was t a k e n  by t h e  U.S. Supreme C o u r t  i n  

S t a t e  of Nebraska v .  S t a t e  of  omin in^^^: 

The e q u i t a b l e  s h a r e  of a  S t a t e  nay  be  d e t e r m i n e d  
i n  t h i s  l i t i g a t i o n  w i t h  such  l i m i t a t i o n s  a s  t h e  
e q u i t y  of t h e  s i t u a t i o n  r e q u i r e s  and i r r e s p e c -  
t i v e  o f  t h e  i n d i r e c t  e f f e c t  which t h a t  d e t e r -  
m i n a t i o n  may have  on i n d i v i d u a l  r i g h t s  w i t h i n  
t h e  S t a t e .  

Most r e c e n t l y ,  t h e  U.S. Supreme C o u r t  a f f i r m e d  t h i s  s t a n c e  

i n  Co lo rado  v .  New ~ e x i c o , ~ '  a  c a s e  i n  which Co lo rado  b r o u g h t  

an  a c t i o n  s e e k i n g  t o  d i v e r t  w a t e r  f o r  f u t u r e  u s e  f rom t h e  

Vermejo R i v e r  f l o w i n g  from C o l o r a d o  i n t o  New Mexico. No w a t e r  

had p r e v i o u s l y  been d i v e r t e d  i n  C o l o r a d o  w h i l e  New Mexico u s e r s  

had d i v e r t e d  f o r  many y e a r s .  New Mexico a r g u e d  t h a t  t h e  s p e c i a l  

m a s t e r  was r e q u i r e d  t o  f o c u s  e x c l u s i v e l y  on t h e  r u l e  of  p r i o r -  

i t y .  The U.S. Supreme C o u r t  c o u n t e r e d  t h a t  argument  a s  f o l l o w s :  

When, a s  i n  t h i s  c a s e ,  b o t h  S t a t e s  r e c o g n i z e  
t h e  d o c t r i n e  of  p r i o r  a p p r o p r i a t i o n ,  p r i o r i t y  
becomes t h e  " g u i d i n g  p r i n c i p l e "  i n  a n  a l l o c a t i o n  
between compet ing  S t a t e s .  B u t  s t a t e  law i s  n o t  
c o n t r o l l i n g .  R a t h e r ,  t h e  j u s t  a p p o r t i o n m e n t  o f  
i n t e r s t a t e  w a t e r s  i s  a  q u e s t i o n  of f e d e r a l  law 
t h a t  depends  "upon a  c o n s i d e r a t i o n  of t h e  p e r -  
t i n e n t  l aws  of t h e  c o n t e n d i n g  S t a t e s  and - a l l  
o t h e r  r e l e v a n t  f a c t s . "  

o u r  p r i o r  c a s e s  c l e a r l y  e s t a b l i s h  t h a t  
e q u i t a b l e  a p p o r t i o n m e n t  w i l l  p r o t e c t  o n l y  t h o s e  
r i g h t s  t o  w a t e r  t h a t  a r e  " r e a s o n a b l y  r e q u i r e d  
and a p p l i e d .  " . . . Thus,  w a s t e f u l  o r  i n e f f  i- 
c i e n t  u s e s  w i l l  n o t  be  p r o t e c t e d .  S i m i l a r l y ,  
c o n c e d e d l y  s e n i o r  w a t e r  r i g h t s  w i l l  b e  deemed 



f o r f e i t e d  or s u b s t a n t i a l l y  diminished where t h e  
r i g h t s  have no t  been exe rc i s ed  or a s s e r t e d  w i t h  
r easonable  d i l i g e n c e  . 3 9  

I n  a d d i t i o n  t o  t h e s e  q u a l i f i e r s  on s en io r  r i g h t s ,  t h e  Court  

a l s o  s t a t e d  t h a t  i t  is  proper t o  weigh t h e  harms and b e n e f i t s  

t o  competing s t a t e s .  Noting t h a t  p rev ious  ca se s  have e s t ab -  

l i s h e d  t h a t  a  p r i o r i t y  should not  be s t r i c t l y  app l i ed  where i t  

would "work more hardsh ip"  on t h e  jun ior  user  " than  i t  would 

bestow b e n e f i t s "  on t h e  s e n i o r  u s e r ,  i t  found t h e  sane p r i n c i p l e  

a p p l i c a b l e  i n  balancing t h e  b e n e f i t s  of d ive r s ion  f o r  proposed 

uses  a g a i n s t  t h e  harms t o  e x i s t i n g  u se s .  The Court concluded: 

we conclude,  t h e r e f o r e ,  t h a t  i n  t he  de t e rn ina -  
t i o n  of an e q u i t a b l e  apport ionment of t h e  water 
of t h e  Vermejo River t h e  r u l e  of p r i o r i t y  is 
no t  t h e  s o l e  c r i t e r i o n .  While t h e  e q u i t i e s  
suppor t ing  t h e  p r o t e c t i o n  of e s t a b l i s h e d ,  s e n i o r  
uses  a r e  s u b s t a n t i a l ,  i t  is  a l s o  a p p r o p r i a t e  t o  
cons ider  a d d i t i o n a l  f a c t o r s  r e l e v a n t  t o  a  j u s t  
appor t ionment ,  such a s  t h e  conserva t ion  measures 
a v a i l a b l e  t o  both S t a t e s  and t h e  balance of 
harm and b e n e f i t  t h a t  might r e s u l t  from t h e  
d i v e r s i o n  sought  by Colorado. 4 0  

From t h e  above, i t  i s  c l e a r  t h a t  ad jud i ca t ed  water r i g h t s  

a r e  no t  a b s o l u t e  p r o t e c t i o n  f o r  those  r i g h t s  i n  an e q u i t a b l e  

apport ionment c a s e .  Federa l  law p r e v a i l s ,  and t h e  law of t h e  

h i g h e s t  cou r t  i n d i c a t e s  t h a t  whi le  e s t a b l i s h e d  p r i o r i t y  w i l l  be 

use£ u l ,  t h e r e  a r e  o the r  a r e a s  of c o n s i d e r a t  ion i nc lud ing  a c t u a l  

b e n e f i c i a l  use ,  e f f i c i e n c y  of d i v e r s i o n ,  and t h e  harm versus  

b e n e f i t  t o  t h e  a f f e c t e d  u s e r s .  Because of t h e  prima f a c i e  ev i -  

dence va lue  t o  c la ims  pending i s suance  of f i n a l  dec rees ,  and 

because of t h e  l i m i t a t i o n s  of decrees  i n  compacting and e q u i t -  

a b l e  apport ionment d i scussed  above, l eng then ing  t h e  a d j u d i c a t i o n  

process  a s  recommended h e r e i n  should no t  jeopardize  Montana's 

i n t e r e s t s .  



5 .  S t a t u t o r y  P r o c e s s  t o  C o r r e c t  A d j u d i c a t i o n  E r r o r s .  

C u r r e n t l y ,  t h e r e  i s  no e x p r e s s  s t a t u t o r y  p r o c e s s  t o  c o r r e c t  

c l e r i c a l  e r r o r s  i n  f i n a l  a d j u d i c a t i o n  d e c r e e s .  T r a d i t i o n a l l y ,  

a  c l e r i c a l  e r r o r  i s  d e f i n e d  a s  a  m i s t a k e  i n  t h e  judgment a s  

r e n d e r e d  which is  a p p a r e n t  f rom t h e  r e c o r d  o r  o t h e r  e v i d e n c e  

and which p r e v e n t s  t h e  judgment a s  w r i t t e n  f rom e x p r e s s i n g  t h e  

judgment a s  r e n d e r e d  by t h e  c o u r t .  I n  c o n t r a s t ,  a  s u b s t a n t i v e  

e r r o r  i n v o l v e s  a  r e a s o n e d  j u d i c i a l  d e c i s i o n  which i s  c o r r e c t i b l e  

o n l y  t h r o u g h  a p p e a l  based  on e r r o r  o f  f a c t  o r  l aw.  

I t  would b e  i m p o s s i b l e  t o  a d j u d i c a t e  s o  many t h o u s a n d s  of  

c l a i m s  w i t h o u t  i n c o r p o r a t i n g  e r r o r s  i n  p o i n t s  of d i v e r s i o n  o r  

p l a c e s  of  u s e .  Montana needs  a n  e x p r e s s  p r o v i s i o n  f o r  t h e  

c o r r e c t i o n  of  c l e r i c a l  e r r o r s  i n  i t s  f i n a l  d e c r e e s .  I t  would 

be  d e s i r a b l e  t o  amend Montana ' s  w a t e r  s t a t u t e s  t o  p r o v i d e  

e x p r e s s l y  t h a t  c l e r i c a l  e r r o r s  i n  f i n a l  judgments may be c o r -  

r e c t e d  a t  any  t i m e  on t h e  motion of  a f f e c t e d  p e r s o n s  o r  a t  t h e  

i n s t a n c e  of  t h e  Water C o u r t  and  p u r s u a n t  t o  such  n o t i c e  a s  t h a t  

C o u r t  deems n e c e s s a r y .  The r e q u i r e m e n t  f o r  n o t i c e  m u s t  b e  

e v a l u a t e d  on a  ca se -by -case  b a s i s  i n  l i g h t  o f  t h e  n a t u r e  of t h e  

r e q u e s t e d  c o r r e c t i o n  and  t h e  p r o x i m i t y  of  t h e  p o i n t  of d i v e r s i o n  

and  p l a c e  of  u s e  t o  o t h e r  d i v e r s i o n s .  When a  change i n  a  d e c r e e  

p o i n t  of d i v e r s i o n  c o u l d  a f f e c t  t h e  d e c r e e d  r i g h t s  o f  o t h e r  

d i v e r s i o n s ,  o r  when a  change  i n  t h e  p l a c e  of  u s e  c o u l d  a l t e r  

t h e  p a t t e r n  of  t h e  r e t u r n f l o w  of  w a t e r  f o r  o t h e r  r i g h t s ,  o t h e r  

u s e r s  s h o u l d  be  g i v e n  n o t i c e  of t h e  r e q u e s t e d  c o r r e c t i o n  and  

t h e  o p p o r t u n i t y  t o  c o n t e s t  whether  t h e  e r r o r  is i n  f a c t  c l e r i c a l  

o r  whether  i t  i m p l i c a t e s  a  s u b s t a n t i v e  change  of w a t e r  r i g h t  i n  

which h i s t o r i c a l  u s e  and i n j u r y  m u s t  be  a s s e s s e d .  

The c o r r e c t i o n  of  s u b s t a n t i v e  e r r o r s  is  p o s s i b l e  under  

l i m i t e d  c i r c u m s t a n c e s  under  Montana l a w .  Ru le  60  ( b )  , MRCP pro-  

v i d e s  a  mechanisn  whereby a  f i n a l  d e c r e e  nay be  s u b s e q u e n t l y  

m o d i f i e d  o r  v a c a t e d .  The Montana c o u r t s  r e c o g n i z e  t h a t  " t h e r e  



must be some point at which litigation ends and the respective 

rights between parties are forever established." 41 Rule 

60(b), however, is an exception to this rule. Rule 63(b) pro- 

vides that a court may relieve a party from a final judgment, 

order, or proceeding for the following reasons: (1) mistake, 

inadvertence, surprise or excusable neglect; (2 ) newly dis- 

covered evidence; (3) fraud; (4) the judgment is void; (5) 

satisfaction, release or discharge of judgment; or (6) "any 

other reason justifying relief fron the operation of the judg- 

ment." The rule goes on to emphasize that Rule 60(b) "does not 

limit the power of a court to entertain an independent action 

to relieve a party fron a judgment, order, or proceeding, . . ."  

The Montana courts have interpreted the "residual clausew 

as recognizing the inherent power of a court of equity to set 

aside judgments. Relief under Rule 60(b)(6) is subject to the 

requirement that the petition for relief be filed within a 

reasonable time. What is a reasonable time depends on the 

particular facts of the case and is addressed to the sound 

discretion of the court. 42 

Thus, the language of Rule 60(b) (6) vests power in the 

courts "adequate to enable them to vacate judgments wherever 

such action is appropriate to accomplish justice. "43 While 

this language may appear to permit the reopening of judgments 

of decrees in many circumstances, it requires a demonstration 

of extraordinary circumstances, other than the five enumerated 

in the Rule, which may justify relief. 4 4 

6. Effect of Final ?owder River Decree on Vnadjudicated 

and Moncompacted Federal Rights. 

The Powder River adjudication was commenced in October 1973 

pursuant to the Water Use Act of 1973. Declarations of rights 

were required to be filed on or before February 1, 1975. The 



U n i t e d  S t a t e s  was  n o t  s e r v e d  b y  t h e  s t a t e  o f  Mon tana  a n d  t h e r e b y  

made a p a r t y  t o  M o n t a n a ' s  w a t e r  r i g h t s  a d j u d i c a t i o n s  u n t i l  J u n e  

1 9 7 9 ,  a f t e r  t h e  c u t o f f  d a t e  f o r  f i l i n g  d e c l a r a t i o n s  i n  t h e  Pow- 

d e r  R i v e r  b a s i n .  I n  1 9 7 9 ,  t h e  M o n t a n a  l e g i s l a t u r e  s t a y e d  a d j u -  

d i c a t i o n  of I n d i a n  c la ims,  a n d  i n  1 9 8 1  t h e  s t a y  o f  a l l  f e d e r a l  

r e s e r v e d  r i g h t s  c la ims  was  e n a c t e d .  

F o l l o w i n g  e x t e n s i v e  d a t a  c o l l e c t i o n  a n d  c la im v e r i f i c a t i o n  

b y  DNRC w a t e r  r i g h t s  s p e c i a l i s t s ,  a  p r e l i m i n a r y  d e c r e e  was 

i s s u e d  i n  May 1 9 8 1  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  S . B .  7 6 .  T h i s  

was f o l l o w e d  b y  e n t r y  o f  a  f i n a l  d e c r e e  two y e a r s  l a t e r  i n  May 

1 9 3 3 .  T h e  f i n a l  d e c r e e  f o r  b a s i n s  4 2 1  a n d  4 2 5  c o v e r s  o v e r  

1 0 , 0 0 0  c l a i m s .  N o t  c o v e r e d  t h e r e i n ,  h o w e v e r ,  a r e  c e r t a i n  I n d i a n  

a n d  f e d e r a l  r e s e r v e d  water r i g h t s  c l a i n s  i n  t h e  Powder  R i v e r  

b e l o w  Clear C r e e k  i n  b a s i n  4 2 5 .  T h e  i s s u e  p r e s e n t e d  c o n c e r n s  

t h e  e f f e c t  o f  t h e  f i n a l  Powder  R i v e r  d e c r e e  o n  t h e s e  u n a d  j u d i -  

c a t e d  a n d  n o n c o m p a c t e d  f e d e r a l  r i g h t s .  

W e  c o n c l u d e  t h a t  a  d e c r e e  w h i c h  d o e s  n o t  a d d r e s s  I n d i a n  a n d  

f e d e r a l  r e s e r v e d  water  r i g h t s  c l a i m s  f a i l s  t o  s a t i s f y  t h e  

r e q u i r e m e n t s  o f  t h e  s t a t u t e  a n d  i s ,  a t  b e s t ,  i n t e r l o c u t o r y  i n  

n a t u r e  a n d  n o n b i n d i n g  a s  a  f i n a l  a d j u d i c a t i o n .  

I t  was t h e  i n t e n t  o f  t h e  M o n t a n a  l e g i s l a t u r e  t o  c o n d u c t  

u n i f i e d  p r o c e e d i n g s  f o r  t h e  g e n e r a l  a d j u d i c a t i o n  o f  e x i s t i n g  

w a t e r  r i g h t s  u n d e r  t h e  M o n t a n a  Water Use A c t .  T h i s  i n c l u d e s  

t h e  a d j u d i c a t i o n  o f  I n d i a n  a n d  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  

c l a i m s  a s  w e l l  a s  c l a i m s  b a s e d  o n  s t a t e  l a w .  T h e  l e g i s l a t u r e  

t h u s  p r o v i d e d  t h a t  b o t h  p r e l i m i n a r y  a n d  f i n a l  d e c r e e s  m u s t  be  

b a s e d  o n ,  among o t h e r  t h i n g s ,  " t h e  c o n t e n t s  o f  c o m p a c t s  a p p r o v e d  

by t h e  Mon tana  l e g i s l a t u r e  a n d  t h e  t r i b e  o r  f e d e r a l  a g e n c y  o r ,  

l a c k i n g  a n  a p p r o v e d  c o m p a c t ,  t h e  f i l i n g s  f o r  f e d e r a l  a n d  I n d i a n  

r e s e r v e d  r i g h t s .  " 4 5  



Hence, decrees which do not reflect consideration of Indian 

and federal claims, as compacted or as filed upon during the 

special filing period therefor, fail to satisfy the statutory 

requirenents for entry of preliminary or final decrees, fail to 

constitute a "complete" or final adjudication, and are, at best, 

interlocutory in nature. It is our recommendation that, at 

such tine when the Indian and federal reserved water rights may 

be incorporated therein, the decrees be noticed out as prelim- 

inary decrees and the procedural steps applicable thereto be 

followed. 

E. ADDITIONAL QUESTIONS CONCERNING THE ADJUDICATION PROCESS. 

1. Legality of the Conclusive Presunption of Abandonment. 

We have concluded that Montana's conclusive presumption of 

abandonment of pre-July 1, 1973 rights is legal and constitu- 

tional. This issue is of concern because numerous water right 

claims were filed after the filing deadline and the Water Court 

has included such rights in issued decrees. Evaluation of this 

issue is complicated because the 1972 Montana constitution pro- 

vides that existing rights to beneficial use of water are 

recognized and confirmed. As stated previously in our report 

in addressing the status of late clains, we have concluded that 

decrees for late-claimed water rights are void as to those 

rights. 

The applicable statute, section 85-2-226, MCA, provides 

that failure to file a claim of an existing right before the 

statutory deadline establishes a conclusive presumption of 

abandonnent of that water right. This statute actually works a 

for£ eiture of a non-claimed water right regardless of the 

existence of non-use of water or intent not to use water. 

Failure to file a claim would work a forfeiture of a real pro- 

perty interest. The provision is constitutional, however, 



b e c a u s e  t h e  Montana l e g i s l a t u r e  p r o v i d e d  f o r  a d e q u a t e  n o t i c e  o f  

t h e  f i l i n g  d e a d l i n e ,  b e c a u s e  t h e  d u t y  t o  f i l e  a  c l a i m  imposed 

by t h i s  s t a t u t e  was r e a s o n a b l e  and d e s i g n e d  t o  accompl i sh  a  

l e g i t i m a t e  g o a l ,  and  t h e  d u t y  t o  f i l e  a  c l a i m  t o  a d j u d i c a t e  a  

w a t e r  r i g h t  i s  a  r e a s o n a b l e  c o n d i t i o n  t o  b e  imposed on t h e  

r e t e n t i o n  and use of  w a t e r  r i g h t s .  

The re  a r e  two a l t e r n a t i v e  ways t o  c o n s t r u e  t h e  p u r p o s e  o f  

s e c t i o n  85-2-226. F i r s t ,  t h e  s t a t u t e  c o u l d  b e  i n t e r p r e t e d  a s  

c r e a t i n g  a n  i r r e b u t t a b l e  p re sumpt ion  of  nonuse and t h e  f o r m a t i o n  

o f  an i n t e n t  t o  abandon upon f a i l u r e  t o  f i l e  a  c l a i m  b e f o r e  t h e  

s t a t u t o r y  d e a d l i n e .  I n  t h e  a l t e r n a t i v e ,  t h e  s t a t u t e  c o u l d  b e  

i n t e r p r e t e d  a s  a  f o r f e i t u r e  of  p r o p e r t y  f o r  f a i l u r e  t o  t i m e l y  

f i l e  a  c l a i m .  The U n i t e d  S t a t e s  Supreme Cour t  h a s  deve loped  

d i f f e r e n t  s e t s  o f  s t a n d a r d s  f o r  d e t e r m i n i n g  t h e  v a l i d i t y  of  

i r r e b u t t a b l e  p r e s u m p t i o n s  and f o r f e i t u r e s .  

An i r r e b u t t a b l e  p re sumpt ion  a r i s e s  where a  s t a t u t e  a l l o w s  

one f a c t  t o  b e  c o n c l u s i v e  e v i d e n c e  o f  a n o t h e r  f a c t .  I r r e b u t -  

t a b l e  p r e s u m p t i o n s  a r e  g e n e r a l l y  d i - s f a v o r e d  by t h e  l aw .  I n  

V l a n d i s  v .  K l i n e ,  4 6  t h e  U.S. Supreme Cour t  s t r u c k  down a  

s t a t u t e  a s  v i o l a t i v e  of t h e  due p r o c e s s  c l a u s e  where t h e  s t a t u -  

t o r y  p re sumpt ion  was n o t  n e c e s s a r i l y  t r u e  and r e a s o n a b l e  a l t e r -  

n a t i v e  means of making t h e  d e t e r m i n a t i o n  were a v a i l a b l e .  

under  s e c t i o n  85-2-226, MCA t h e  f a c t  t h a t  a  p e r s o n  f a i . l e d  

t o  f i l e  h i s  c l a i m  p r i o r  t o  t h e  s t a t u t o r y  d e a d l i n e  e s t a b l i s h e s  

c o n c l u s i v e l y  t h a t  h e  h a s  abandoned h i s  w a t e r  r i g h t .  I f  t h e  

s t a t u t e  is  i n t e r p r e t e d  a s  c r e a t i n g  a n  i r r e b u t t a b l e  p r e s u m p t i o n ,  

i t  c o u l d  f a i l  t h e  V l a n d i s  t e s t  b e c a u s e  i t  is  n o t  n e c e s s a r i l y  

t r u e  t h a t  t h o s e  who f a i l e d  t o  f i l e  a  c l a i m  have  abandoned t h e i r  

wa te r  r i g h t s  by nonuse  and  i n t e n t  t o  abandon,  and b e c a u s e  h e a r -  

i n g s  c o u l d  p r o v i d e  a  r e a s o n a b l e  a l t e r n a t i v e  means t o  d e t e r m i n e  

whether  c l a i m a n t s  have  abandoned t h e i r  w a t e r  r i g h t s .  



Section 85-2-225, MCA nay properly be construed as a for- 

feiture provision instead of an irrebuttable presumption. The 

case of United States v. ~ o c k e ~ ~  presented the United States 

Supreme Court with a situation similar to that presented by 

section 55-2-226, MCA. That case involved a challenge to sec- 

tion 314(c) of the Federal Land Policy and Management Act of 

1976 (FLPMA) which provides that failure to timely file an 

affidavit of assessment work performed on a mining claim "shall 

be deemed conclusively to constitute an abandonment of the 

mining claim . . . by the owner ." Locke's failure to meet this 

statutory deadline resulted in forfeiture of unpatented mining 

claims recognized as property interests entitled to due process 

protection. 

In addressing Locke's due process challenge, the Supreme 

Court discussed both irrebuttable presumptions and forfeitures. 

Locke argued that section 314(c) created an irrebuttable pre- 

sumption of abandonment. Abandonment requires the intent, while 

forfeiture requires only noncompliance with the law. Thus, 

argued Locke, Congress intended that failure to file was but 

one piece of evidence concerning the claimant's intent to 

abandon. 

The Court held that section 314(c) operated as a forfeiture 

provision. The Court reasoned that if the conclusive presunp 

tion arising out of one's failure to file merely shifts the 

burden of going forward with evidence to the claimant to show 

that he intended to keep the claim, nothing conclusive is 

thereby achieved. 

The Court addressed the issue of whether this forfeiture 

provision was constitutional, applying a three part test. 

First, was the duty imposed by the statute reasonable and 

designed to achieve a legitimate state goal? This question was 

answered affirmatively. The Court said that Congress may impose 



reasonable restrictions to further legitimate legislative goals 

by conditioning retention of vested property rights on the per- 

formance of aff irnative duties. This is particularly true, 

said the Court, where the interest is a unique form of property, 

such as an unpatented mining claim. The U.S. government owns 

the underlying fee title to the public domain and therefore 

maintains broad powers over conditions of land use and acquisi- 

tion. The Court also found that the goal of the Act, to rid 

federal lands of stale mining claims and to provide current 

infornation on claims, was a legitimate goal and that section 

314(c) was a reasonable means of achieving that goal. 

Second, does the forfeiture result in a "taking" of private 

property without just compensation? The Court held that rea- 

sonable regulatory restrictions on private property rights do 

not "take" private property when an individual must merely con- 

ply with a reasonable regulation. "[Tlhis Court has never 

required [Congress] to compensate the owner for the consequences 

of his own neglect. "48 

Finally, does the statute provide constitutionally adequate 

process to alter substantive rights? Here, the said the Court, 

Congress provided constitutionally adequate process simply by 

enacting the statute, publishing it, and affording those within 

the statute's reach a reasonable opportunity to familiarize 

themselves with the general requirements imposed and comply 

with those requirements. 

Having satisfied each of the three tests identified above, 

the Court determined that the forfeiture provision of section 

314(c) is constitutional. 

The language of section 85-2-226, MCA is almost identical 

to the language of section 314(c) of FLPMA. It provides that 

failure to file a claim by the statutory deadline establishes a 



conclusive presumption of abandonment of a water right. The 

U . S .  Supreme Court's reasoning as to the distinction between an 

irrebuttable presumption and forfeiture is equally applicable 

to section 85-2-226, MCA. The Montana statute is therefore 

properly construed as a forfeiture provision and is subject to 

the Locke three part test. 

The filing requirement is a reasonable condition on reten- 

tion of a water right. The state's power to impose reasonable 

restrictions is particularly broad in the case of unique forms 

of property. Pursuant to article IX, section 3 of the Montana 

constitution, all water in the state is the property of the 

state for the use of its people. The state therefore maintains 

broad powers over the conditions of its use. Further, the state 

has a legitimate interest in eliminating stale water rights, 

and a filing requirement is a reasonable means of achieving 

that goal. 

Second, as a reasonable regulatory restriction on property, 

section 85-2-226 does not "tal;en private property without just 

compensation. The statute merely requires the claimant to com- 

ply with a reasonable regulation, and the government is not 

required to conpensate an individual for his own neglect. 

Finally, the Montana legislature provided a constitutionally 

adequate process in section 85-2-213, MCA. Notice of the filing 

deadline was not only published in every newspaper in the state, 

it was also mailed with each statement of property taxes in 

1979, 1980, 1981 and 1982. This is significantly more process 

than the Court found to be adequate in Locke. 

The forfeiture provision of section 85-2-226, MCA is con- 

stitutional. 



Given our  c o n c l u s i o n  t h a t  Montana ' s  f o r f e i t u r e  p r o v i s i o n  is  

v a l i d  and  t h a t  d e c r e e s  f o r  l a t e - f i l e d  w a t e r  r i g h t s  c l a i m s  a r e  

v o i d  a s  t o  t h o s e  l a t e  f i l e d  c l a i n s ,  t h e  l e g i s l a t u r e  c o u l d  con- 

s i d e r  r e m e d i a l  l e g i s l a t i o n  p r o v i d i n g  t h a t  l a t e - f i l e d  c l a i m s  may 

be  a d j u d i c a t e d  b u t  s h a l l  have  p r i o r i t i e s  j u n i o r  and i n f e r i o r  t o  

t h e  p r i o r i t i e s  f o r  a l l  r i g h t s  a d j u d i c a t e d  f o r  c l a i m s  which were  

t i m e l y  f i l e d .  Such c l a i m s  p r o b a b l y  would have  t o  b e  made 

j u n i o r  and  i n f e r i o r  t o  r i g h t s  p e r m i t t e d  by DNRC p r i o r  t o  t h e  

e f f e c t i v e  d a t e  of  any  c u r a t i v e  l e g i s l a t i o n .  T h i s  l e g i s l a t i o n  

would a m e l i o r a t e  somewhat t h e  h a r s h ,  a l b e i t  l e g a l ,  e f f e c t  of  

t h e  c o n c l u s i v e  p re sumpt ion  of abandonment .  

We u n d e r s t a n d  t h a t  t h e  Water C o u r t s  soon w i l l  a d d r e s s  t h i s  

i s s u e  a b o u t  t h e  s t a t u s  of  l a t e  c l a i m s .  The Water C o u r t s '  

d e c i s i o n ,  and any  a p p e l l a t e  r e v i e w  by t h e  Montana Supreme 

C o u r t ,  w i l l  a f f e c t  t h e  need f o r  and  n a t u r e  of  any  c u r a t i v e  

l e g i s l a t i o n .  T h e r e f o r e ,  and  because  p r o v i d i n g  o r  n o t  p r o v i d i n g  

a  c u r a t i v e  p r o c e s s  f o r  l a t e  c l a i m s  would i n v o l v e  a  p o l i c y  

d e c i s i o n  by t h e  l e g i s l a t u r e ,  w e  have  n o t  o f f e r e d  any  p roposed  

l e g i s l a t i o n  a t  t h i s  t i m e .  

2 .  E f f e c t  of  t h e  Prima F a c i e  Ev idence  S t a t u t e  and  Need 

f o r  Any M o d i f i c a t i o n .  

The p a  f a c i e  e v i d e n c e  s t a t u t e ,  s e c t i o n  85-2-227, MCA, 

p r o v i d e s  t h a t  a  c l a i m  of an  e x i s t i n g  r i g h t  f i l e d  i n  t h e  a d j u d i -  

c a t i o n  p r o c e e d i n g  c o n s t i t u t e s  p r i m a  f a c i e  p roo f  of t h e  c o n t e n t s  

of  t h e  c l a i m  u n t i l  a  f i n a l  d e c r e e  is i s s u e d  d i s p o s i n g  of  t h e  

c l a i m .  T h i s  s t a t u t e  p r o v i d e s  c e r t a i n t y  of  c l a imed  wa te r  r i g h t s  

u n t i l  t h e  a d j u d i c a t i o n  p r o c e s s  is f i n a l i z e d .  T h i s  c e r t a i n t y  

a s s i s t s  w a t e r  u s e r s ,  and i t  a l s o  a s s i s t s  DMRC i n  i t s  e v a l u a t i o n  

of t h e  a v a i l a b i l i t y  of u n a p p r o p r i a t e d  w a t e r  f o r  p e r m i t  r i g h t s .  

The Water C o u r t  h a s  a p p l i e d  t h e  p r i m a  f a c i e  e v i d e n c e  s t a t u t e  

by t r e a t i n g  t h o s e  w a t e r  r i g h t  c l a i m s  a s  e v i d e n c e  a d e q u a t e  t o  



meet t h e  bu rden  of  p roo f  r e q u i r e d  t o  g r a n t  t h e  c l a i m  u n l e s s  

o t h e r  e v i d e n c e  r e b u t s  t h e  f a c t s  s t a t e d  i n  t h e  c l a i m .  Thus ,  i f  

t h e  c o n t e n t s  o f  a  comple t e  wa te r  c l a i m  a r e  n o t  q u e s t i o n e d  

t h r o u g h  t h e  DNRC v e r i f i c a t i o n  p r o c e s s ,  which i n c l u d e s  u s e  of 

s t a n d a r d  f l o w  r a t e  and o t h e r  c r i t e r i a ,  o r  r e b u t t e d  t h r o u g h  a n  

o b j e c t i o n  by some o t h e r  p a r t y ,  t h e  w a t e r  r i g h t  is d e c r e e d  a s  

c l a  imed. 

The p a  f a c i e  e v i d e n c e  s t a t u t e  c o u l d  b e  i n t e r p r e t e d  a s  

i n a p p l i c a b l e  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  Under s e c t  i on  

85-2-231, MCA, a  p r e l i m i n a r y  d e c r e e  m u s t  be  based  upon t h e  

s t a t e m e n t s  of  c l a i m ,  DNRC d a t a ,  and  a d d i t i o n a l  d a t a  and i n f o r -  

ma t ion  i d e n t i f i e d  i n  t h a t  s t a t u t e .  Moreover,  t h a t  d e c r e e  i s  

r e q u i r e d  t o  i n c l u d e  a l l  of t h e  d e t e r m i n a t i o n s ,  f i n d i n g s ,  and 

c o n c l u s i o n s  r e q u i r e d  f o r  t h e  e n t r y  of a  f i n a l  d e c r e e .  I n  o t h e r  

words ,  t h e  w a t e r  judge is r e q u i r e d  t o  c o n s i d e r  t h e  c l a i m  and  

a l l  d a t a  r e l e v a n t  t o  t h e  c l a i m  which might  r e b u t  o r  supp lemen t  

t h e  c l a i m .  I f ,  b e c a u s e  of i ts c o n s i d e r a t i o n  of t h e  a v a i l a b l e  

e v i d e n c e ,  t h e  Water Cour t  m o d i f i e s  t h e  c l a i m  i n  t h e  p r e l i m i n a r y  

d e c r e e ,  does  t h e  c l a i n  r e t a i n  i n d e p e n d e n t  p r ima  f a c i e  v a l i d i t y ?  

The p r ima  f a c i e  e v i d e n c e  s t a t u t e  s e r v e s  two p u r p o s e s  which 

can  be  r e c o n c i l e d  w i t h i n  t h e  c o n t e x t  o f  a  c o n c l u s i o n  t h a t  t h e  

pr ima f a c i e  e v i d e n c e  s t a t u t e  a p p l i e s  i n  t h e  a d j u d i c a t i o n  p r o -  

c e s s .  F i r s t ,  t h e  s t a t u t e  s e r v e s  t h e  a f o r e m e n t i o n e d  p u r p o s e  of  

p r o v i d i n g  c e r t a i n t y  a s  t o  t h e  n a t u r e  o f  w a t e r  r i g h t s  d u r i n g  t h e  

pendency of t h e  a d j u d i c a t i o n  p r o c e s s .  S i n c e  o n l y  a  f i n a l  d e c r e e  

is s u b j e c t  t o  a d m i n i s t r a t i o n  under  t h e  c u r r e n t  s t a t u t o r y  pro-  

c e s s ,  t h e r e  is  u s e f u l  p u r p o s e  i n  h a v i n g  c l a i m s  a c c o r d e d  p r ima  

f a c i e  e f f e c t  u n t i l  t h e  e n t r y  of t h e  f i n a l  d e c r e e  d i s p o s i n g  of 

t h o s e  c l a i m s ,  even  i f  a  p r e l i m i n a r y  d e c r e e  is  i s s u e d  which 

m o d i f i e s  t h e  c l a i m s .  

The second  p u r p o s e  of t h e  s t a t u t e  is t o  p r o v i d e  a  p r o o f  

p r o c e s s  which can  e x p e d i t e  t h e  a d j u d i c a t i o n  of t h o u s a n d s  o f  



claims without the required presentation of testimonial and 

documentary evidence by each cla inant. 

We find no need to modify the statute as it applies to and 

in the adjudication. We do recommend modification to clarify 

that the statute applies in the adjudication and not in the 

administration of water rights decreed in a temporary prelimi- 

nary, preliminary, or final decree. This modification is recom- 

mended for consistency with our proposal to make temporary 

preliminary decrees and preliminary decrees administerable. 

3. Need for Additional Delineation of DNRC Responsibil- 

ities 

We have not identified any need for greater statutory 

delineation of DNRC's responsibilities. Moreover, the new 

Supreme Court claims exami.nation rules provide ample direction 

for DNRC's activities in support of the Water Court's adjudica- 

tion. 

4. Legal Effect of Decrees Issued by the Water Courts. 

Under current law only final Water Court decrees are sub- 

ject to administration. Such final decrees are subject to 

administration only by court-appointed water comnissioners. 

If the legislature desires to provide for administration of 

temporary preliminary decrees or preliminary decrees, the 

statutes would have to be amended to expressly make those 

decrees administrable either by court-appointed water commis- 

sioners or by another entity. In Appendix IV we offer recom- 

mended legislation to provide that such decrees can be admin- 

istered through the current scheme involving water conmissioners 

appointed by the district courts. To preserve that scheme 

while avoiding the risk of jurisdictional conflicts arising 



between t h e  Water Courts  and t h e  D i s t r i c t  Cour t s ,  i t  appeared 

necessary  t o  provide  i n  t h a t  recommended l e g i s l a t i o n  f o r  t h e  

removal of d e c r e t a l  enforcement powers from t h e  Water Cour t s .  

Montana has  not  y e t  provided a modern comprehensive and 

permanent water r i g h t s  a d m i n i s t r a t i o n  scheme through a  bureau- 

c racy  of s t a t e  water a d m i n i s t r a t i o n  o f f i c i a l s  a s  some o the r  

a p p r o p r i a t i o n  d o c t r i n e  j u r i s d i c t i o n s  have done. While t h e r e  i s  

c u r r e n t l y  no p r e s s i n g  s ta te -wide  need f o r  such comprehensive 

and on-going water r i g h t  a d m i n i s t r a t i o n ,  t h a t  need may very 

wel l  m a t e r i a l i z e  i n  t h e  f u t u r e .  I f ,  and when i t  does ,  we 

b e l i e v e  t h a t  l e g i s l a t u r e  can d e a l  w i t h  t h e  mat ter  i n  a t imely  

f a sh ion  and i n  a  manner which can b e s t  s o l v e  whatever r e a l  

problems a r e  found then t o  e x i s t .  

5 .  E f f e c t s  of t he  1986 S t i p u l a t i o n  and Rela ted Court  

Decis ions  and Rulemaking. 

The obvious r e s u l t  of t he  1986 s t i p u l a t i o n  and r e l a t e d  c o u r t  

d e c i s i o n s  and rulemaking has been the  Supreme C o u r t ' s  promulga- 

t i o n  of t h e  new c la ims  examination r u l e s .  These r u l e s  a r e  per-  

ce ived  by almost  a l l  i n t e r e s t e d  persons  a s  providing an adequate  

p rocess  f o r  t h e  v e r i f i c a t i o n  of c la ims  by DLJRC and t h e  Water 

Court .  The major perce ived  d e f i c i e n c y  i s  i n  the  percep t ion  

t h a t  t h e  r u l e  should  more s p e c i f i c  a s  t o  t h e  Water C o u r t ' s  pro- 

cedures  and,  s p e c i f i c a l l y ,  t h e  manner i n  which t he  Court ad- 

d r e s s e s  and d i sposes  of DNRC f i n d i n g s .  

Given t h e  n a t u r e  of an a d j u d i c a t i o n  of water r i g h t s  on a  

case-by-case b a s i s ,  we b e l i e v e  t h a t  i t  would be d i f f i c u l t ,  and 

p o s s i b l y  imprudent,  t o  s p e c i f y  by r u l e  e x a c t l y  what t h e  e f f e c t  

of DNRC f i n d i n g s  should  be and how they  should  be addressed by 

t h e  Water Court  a s  a f f e c t i n g  t h e  prima f a c i e  c o r r e c t n e s s  of 

c la ims  a s  f i l e d .  C e r t a i n l y ,  a  r u l e  t h a t  DNRC f i n d i n g s  c o n t r a r y  

t o  a  c la im a u t o m a t i c a l l y  r ebu t  t h e  prima f a c i e  evidence va lue  



of a  f i l e d  c l a i m  would be i n a p p r o p r i a t e .  Prima f a c i e  e v i d e n c e  

s t a n d s  u n l e s s  c o n t r a d i c t e d  and overcome by o t h e r  e v i d e n c e .  4 9  

The Water Cour t  m u s t  d e c i d e  i n  each c a s e  whether DNRC f i n d i n g s  

c o n t r a d i c t  and overcome t h e  f i l e d  c l a i m .  

The Montana Supreme Cour t  h a s  n o t  e x p r e s s l y  approved t h e  

1986 s t i p u l a t i o n ,  and we a r e  unab le  t o  conclude  t h a t  i t  h a s  

i m p l i c i t l y  done s o .  T h u s ,  t h e  s t i p u l a t i o n  m u s t  be viewed a s  a  

c o n t r a c t  o r  an a t t e m p t  a t  c o n t r a c t .  I t  is q u e s t i o n a b l e  whether  

t h e  water  Cour t  has  t h e  c a p a c i t y  t o  c o n t r a c t  wi th  l i t i g a n t s  

conce rn ing  how i t  w i l l  p roceed g e n e r i c a l l y  i n  an a d j u d i c a t i o n .  

Such an agreement  would n o t  be w i t h i n  t h e  c o n t e x t  of a  p r e - t r i a l  

o r d e r  o r  o t h e r  c o u r t  o r d e r  e n t e r e d  under t h e  r u l e s  of c i v i l  

p rocedure  which b i n d s  t h e  c o u r t  u n l e s s  modif ied  t o  p r e v e n t  in-  

j u s t i c e .  

The 1987 l e g i s l a t i o n  ( H . B .  7 5 4 )  a l s o  h a s  a f f e c t e d ,  o r  could  

a f f e c t  t h e  a d j u d i c a t i o n .  

The f i r s t  change of  n o t e  e f f e c t e d  by 1 l . B .  7 5 4  was t h e  

m o d i f i c a t i o n  of t h e  p r o c e s s  f o r  s e l e c t i o n  of t h e  c h i e f  water  

judge.  The l e g i s l a t u r e  a t  t h a t  t i n e  c o n s i d e r e d  b r o a d l y  t h e  

q u e s t i o n  of t h e  water  judge s e l e c t i o n  p r o c e s s .  I t  d i d  n o t  

modify t h e  p r o c e s s  t o  a d d r e s s  t h e  concern  of Mr. MacIntyre and 

o t h e r s  t h a t  t h e  n o n e l e c t i v e  p r o c e s s  f o r  water  judge s e l e c t i o n  

is u n c o n s t i t u t i o n a l .  From t h i s  one c o u l d  i n f e r  a  l e g i s l a t i v e  

view of t h e  Water C o u r t s  a s  c o u r t s  " o t h e r w i s e  c r e a t e d  by law" 

which a r e  n o t  " d i s t r i c t "  c o u r t s  f o r  which t h e  a p p o i n t i v e /  

e l e c t i v e  p r o c e s s  a p p l i e s .  

The second s t a t u t o r y  change of s i g n i f i c a n c e ,  i n  our ana ly -  

s i s ,  which was wrought by  H.3. 754 was t h e  l e g i s l a t u r e ' s  d i r e c -  

t i v e  t h a t  when D ~ J R C ' S  v e r i f i c a t i o n  budget  h a s  been expended i t  

i s  n o t  r e q u i r e d  t o  c o n t i n u e  v e r i f i c a t i o n  a c t i v i t i e s  a t  Water 

Cour t  d i r e c t i o n  u n t i l  an a d d i t i o n a l  v e r i f i c a t i o n  budget  i s  



a p p r o p r i a t e d .  S i n c e  v e r f i c i a t i o n  is i n h e r e n t  i n  t h e  Water 

C o u r t ' s  s t a t u t o r y  p r o c e s s  f o r  i s s u i n g  p r e l i m i n a r y  d e c r e e s ,  t h i s  

s t a t u t o r y  c l a r i f i c a t i o n  means t h a t  t h e  a d j u d i c a t i o n  p r o c e s s  w i l l  

p roceed  on a  s c h e d u l e  which i s  d i r e c t l y  r e l a t e d  t o  t h e  l e g i s l a -  

t u r e ' s  f u n d i n g  of  D N R C 1 s  v e r i f i c a t i o n  r o l e .  

6 .  I n t e g r a t i o n  of  S u b b a s i n s  by N o t i c e  of  Mainstem Cla ims .  

Our d i s c u s s i o n  i n  S e c t i o n  B.2. above ,  c o n c e r n i n g  t h e  ade-  

quacy  of  n o t i c e  of j u d i c i a l  p r o c e e d i n g s ,  h a s  a d d r e s s e d  t h e  

q u e s t i o n  of  t h e  i n t e g r a t i o n  of s u b b a s i n s  by n o t i c e  i n  t h o s e  

s u b b a s i n s  of c l a i n s  made on m a i n s t e n  r i v e r s .  We have  recorn- 

mended i n  t h a t  f o r e g o i n g  a n a l y s i s  t h a t  s u p p l e m e n t a l  n o t i c e  pro-  

c e d u r e s  be l e g i s l a t i v e l y  imposed t o  i n s u r e  t h e  b i n d i n g  e f f e c t  

o f  a l l  s u b b a s i n  d e c r e e s  t h r o u g h o u t  t h e  u n i f i e d  r i v e r  sys t em.  



FOOTNOTES 

S e e ,  e . g . ,  H u b e r  v .  G r o f f ,  1 7 1  Mont .  4 4 2 ,  5 5 8  P . 2 d  1 1 2 4 ,  - 
1 1 3 1  ( 1 9 7 6 ) ;  S t a t e  e x  r e l .  J u d g e  v .  L e q i s l a t i v e  F i n a n c e  
C o m m i t t e e ,  1 6 8  Mont .  4 2 0 ,  5 4 3  P . 2 d  1 3 1 7 ,  1 3 2 2  ( 1 9 7 5 ) .  

L i n d e r  v .  S m i t h ,  -- 6 2 9  P . 2 d  1 1 8 7  ( M o n t .  1 9 8 1 ) .  

A r t .  V I ,  § 4  Montana  C o n s t i t u t i o n .  

S e e  I n  R e  A c t i v i t i e s  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  - 
R e s o u r c e s  a n d  C o n s e r v a t i o n ,  740  P . 2 d  1 0 9 6  ( M o n t .  1 9 8 7 ) .  

S e e ,  e . g . ,  S c h n e i d e r  v .  C u n n i n g h a m ,  39 Mont .  1 6 5 ,  1 0 1  - 
P .  962  ( 1 9 0 9 ) .  

S e e ,  e . g . ,  I n  R e  ~ c t i v i t i e s ,  n o t e  5 ,  s u p r a .  - 

S e e ,  n o t e  5 ,  s u p r a .  -. 

W h i l e  t h e  Montana  Code  d o e s  n o t  e x p l i c i t l y  p r o v i d e  f o r  t h e  
i s s u a n c e  o f  t e m p o r a r y  p r e l i m i n a r y  d e c r e e s ,  s e c t i o n s  o f  t h e  
Code  make r e f e r e n c e  t o  s u c h  a  d e c r e e .  MCA 
§ 8 5 - 2 - 1 4 1 ( 3 )  ( a )  p r o v i d e s  t h a t  water f o r  l e a s i n g  u n d e r  t h e  
S t a t e  o f  M o n t a n a ' s  w a t e r  l e a s i n g  p r o g r a m  may b e  o b t a i n e d  
f r o m  a n y  e x i s t i n g  o r  f u t u r e  r e s e r v o i r  i n  a  b a s i n  
c o n c e r n i n g  w h i c h  a  t e m p o r a r y  p r e l i m i n a r y  d e c r e e  h a s  b e e n  
e n t e r e d ,  a l t h o u g h  n o  r e f e r e n c e  is  made t o  t h e  p r o v i s i o n  
a u t h o r i z i n g  s u c h  a d e c r e e .  P a r t  ( d ) ( i )  o f  t h e  same  
s e c t i o n  a l s o  m e n t i o n s  t h a t  water may b e  l e a s e d  f r o m  b a s i n s  
i n  w h i c h  a t e n p o r a r y  p r e l i m i n a r y  d e c r e e  h a s  b e e n  e n t e r e d .  

MCA § 85-2-321 a d d r e s s e s  t h e  s u s p e n s i o n  o f  a p p l i c a t i o n s  
a c c e p t a n c e  i n  t h e  M i l k  R i v e r  B a s i n  t o  p r o t e c t  e x i - s t i n g  
water r i g h t s .  P a r t  2  s t a t e s ,  " A f t e r  A p r i l  8 ,  1 9 8 5 ,  t h e  
c h i e f  w a t e r  j u d g e  s h a l l  make i s s u a n c e  o f  a t e m p o r a r y  
p r e l i m i n a r y  d e c r e e  i n  t h e  M i l k  R i v e r  B a s i n  t h e  h i g h e s t  
p r i o r i t y  i n  t h e  a d j u d i c a t i o n  o f  e x i s t i n g  w a t e r  r i g h t s  
p u r s u a n t  t o  T i t l e  8 5 ,  c h a p t e r  2 ,  p a r t  2 . "  T i t l e  8 5 ,  
c h a p t e r  2 ,  p a r t  2 a d d r e s s  t h e  a d j u d i c a t i o n  o f  water r i g h t s  
i n  g e n e r a l .  A u t h o r i t y  f o r  g r a n t i n g  p r e l i m i n a r y  a n d  f i n a l  
d e c r e e s  is  f o u n d  i n  t h i s  s e c t i o n ,  h o w e v e r ,  n o  e x p r e s s  
a u t h o r i t y  f o r  t e n p o r a r y  p r e l i m i n a r y  d e c r e e s  is n e n t i o n e d .  

I n  t h e  case o f  D e p a r t m e n t  o f  S t a t e  L a n d s  v .  P e t t i b o n e ,  702  
P . 2 d  948  ( M o n t .  1 9 8 5 ) ,  t h e  q u e s t i o n  o f  t i t l e  t o  w a t e r s  
d i v e r t e d  o n  s t a t e  s c h o o l  t r u s t  l a n d s  was  r a i s e d .  I n  i t s  
u n d i s t u r b e d  h o l d i n g ,  t h e  c o u r t  s t a t e s :  



[ t l h e  Water Court system is charged w i t h  t h e  
f i n a l  a d j u d i c a t i o n  of water r i g h t s .  Based upon 
t h e  c la ims  f i l e d  by u s e r s  and a p p r o p r i a t o r s ,  
t h e  c o u r t  i s s u e s  temporary p re l imina ry  decrees  
c a t a l o g i n g  t h e  va r ious  r i g h t s  and p r i o r i t i e s  i n  
t h e  r e s p e c t i v e  b a s i n .  A l l  named o r  a f f e c t e d  
p a r t i e s  have a t  t h a t  t ime,  an oppor tun i ty  t o  
o b j e c t  t o  t he  temporary p re l imina ry  decree .  I f  
no o b j e c t i o n s  a r e  r a i s e d ,  t h e  temporary decree  
is  made f i n a l .  Objec t ions  a r e  heard and 
adjudged by t h e  Water Court ,  w i t h  t h e  r i g h t  of 
appeal  t o  t h i s  Court .  

The Supreme Court of Montana seems t o  be confusing a  
temporary p r e l  i n i n a r y  decree  w i t h  a  p r e l imina ry  
decree .  MCA 5 85-2-234 s t a t e s  t h a t  a  f i n a l  decrees  
w i l l  be en t e r ed  a f f i r m i n g  or modifying a  p re l iminary  
dec ree .  

Under t h e  D e f i n i t i o n s  and General  Powers of Cour t s ,  
MCA S 3-1-113 s t a t e s :  

When j u r i s d i c t i o n  is ,  by t h e  c o n s t i t u t i o n  or 
any s t a t u t e ,  confer red  on a  c o u r t  or  j u d i c i a l  
o f f i c e r ,  a l l  t h e  means necessary  f o r  t h e  
e x e r c i s e  of such j u r i s d i c t i o n  a r e  a l s o  g iven .  
In  t h e  e x e r c i s e  of t h i s  j u r i s d i . c t i o n ,  i f  t h e  
course  of proceeding is  not  s p e c i f i c a l l y  
po in ted  ou t  by t h i s  code, any s u i t a b l e  p rocess  
or  mode of proceeding nay be adopted which may 
appear most conformalsle t o  t h e  s p i r i t  of t h i s  
code. 

T h i s  p rov i s ion  seems ' t o  a u t h o r i z e  t h e  Water Court t o  e n t e r  
temporary p re l imina ry  decrees  under i t s  j u r i s d i c t i o n  i n  
a d j u d i c a t i n g  water r i g h t s .  

"The Adjud ica t ion  of Montana's Waters--A B luep r in t  f o r  
Improving t h e  J u d i c i a l  S t r u c t u r e , "  49 MONT. LAW R E V .  2 1 1  
( 1 9 8 8 ) .  

Sec t ion  3-7-201(3) ,  MCA.  

Hontana ex r e l .  Ha i re  v. Rice ,  2 0 4  U.S. 2 9 1 ,  2 7  S.Ct.  281 
( 1 9 0 7 ) .  

13 See,  e . g . ,  P u b l i c  Se rv i ce  Company v .  S igns ,  184 Colo. 
349, 520 P.2d 589 ( 1 9 7 4 ) .  

1 4  678 P.2d 2 0 9 ,  2 1 4  (Mont. 1904) .  



I d .  a t  2 1 2 .  - 

see a l s o  I n  r e  M a r r i a g e  o f  Manus ,  7 3 3  ? . 2 d  1 2 7 5  ( M o n t .  
1 9 8 7 ) ;  S t a t e  v .  H o l m e s ,  6 8 7  P . 2 d  6 6 2  ( M o n t .  1 9 8 4 ) ;  S t a t e  
e x  r e l .  W e l c h  v .  D i s t r i c t  C t . ,  6 8 0  P . 2 d  3 2 7  ( M o n t .  1 9 8 4 ) .  

S e c t i o n  1 - 3 - 2 3 2 ,  MCA, p r o v i d e s  t h a t  "An i n t e r p r e t a t  i o n  
w h i c h  g i v e s  e f f e c t  is p r e f e r r e d  t o  o n e  w h i c h  m a k e s  
v o i d . "  U n d e r  t h i s  maxim,  a n  i n t e r p r e t a t i o n  w h i c h  r e n d e r s  
t h e  s t a t u t e  c o n s t i t u t i o n a l  is  p r e f e r r e d  o v e r  o n e  w h i c h  
r e n d e r s  i t  u n c o n s t i t u t i o n a l .  S e e  a l s o  A m e r i c a n  L i n e n  -- 
S u p p l y  Co .  v .  D e p t .  o f  X e v e n u e ,  1 8 9  Mon t .  5 4 2 ,  6 1 7  P . 2 d  
1 3 1  ( 1 9 8 0 )  ( s t a t u t o r y  i n t e r p r e t a t i o n  w h i c h  g i v e s  e f f e c t  
i s  a l w a y s  p r e f e r r e d  o v e r  a n  i n t e r p r e t a t i o n  w h i c h  m a k e s  
t h e  s t a t u t e  v o i d ) .  

T h e r e  were n o  g u i d e l i n e s  e s t a b l i s h e d  f o r  " o t h e r  u s e s . "  

4 2 4  U.S.  8 0 0  ( 1 9 7 6 ) .  

I d .  a t  8 1 8 .  - 

I d .  a t  8 1 9  ( e m p h a s i s  s u p p l i e d ) .  - 

I d .  a t  8 1 9 - 2 0 .  - 

9 1  S . C t .  9 9 8 ,  4 0 1  U.S .  5 2 0  ( 1 9 7 1 ) .  

9 1  S . C t .  a t  1 0 0 0 - 1 0 0 1 ,  4 0 1  U .S .  a t  5 2 1 - 5 2 4 .  

9 1  S . C t .  1 0 0 3 ,  1 0 0 4 - 1 0 0 5 ,  4 0 1  U.S.  5 2 7 ,  5 3 0  ( 1 9 7 1 ) .  

4 6 3  U.S.  5 4 5  ( 1 9 8 3 ) .  

On r e m a n d ,  t h e  N i n t h  C i r c u i t  s t a y e d  a l l  p r o c e e d i n g s  i n  
t h e  f e d e r a l  a c t i o n s  i n  M o n t a n a  p e n d i n g  t h e  o u t c o m e  o f  t h e  
s t a t e  c o u r t  p r o c e e d i n g s .  N o r t h e r n  C h e y e n n e  T r i b e  v .  
A d s i t ,  7 2 1  F . 2 d  1 1 8 7  ( 9 t h  C i r .  1 9 8 3 ) .  T h e  N i n t h  C i r c u i t  
r e s e r v e d  c e r t a i n  q u e s t  i o n s  f o r  s t a t e  c o u r t  d e t e r m i n a t i o n ,  
i n c l u d i n g  t h e  q u e s t i o n  o f  t h e  a d e q u a c y  o f  t h e  s t a t e  
p r o c e e d i n g s  t o  a d j u d i c a t e  t h e  r e s e r v e d  water r i g h t s .  

7 1 2  P . 2 d  7 5 4  ( M o n t .  1 9 8 5 ) .  

96  S . C t .  1 2 3 6 ,  4 2 4  U .S .  8 0 0  ( 1 9 7 6 ) .  

9 6  S . C t .  a t  1 2 4 7 ,  4 2 4  U .S .  a t  3 2 1 .  

A r i z o n a  v .  S a n  C a r l o s  A p a c h e  T r i b e ,  4 6 3  U.S .  5 4 5 ,  5 7 1  
( 1 9 8 3 ) .  



A p a r t  o f  o u r  a n a l y s i s  c o n s i s t e d  o f  a  r e v i e w  o f  p l e a d i n g s  
a n d  e x h i b i t s  f i l e d  i n  t h e  m a t t e r  of  t h e  m o t i o n  of  t h e  
U.S.A. f o r  c o n p a r  i s o n  r e p o r t s  a n d  r e v e r i f  i c a t i o n ,  some o f  
which  a r e  a l s o  b e f o r e  t h e  Commi t tee  i n  t h e  comments on 
o u r  D r a f t  R e p o r t  by  t h e  C o n f e d e r a t e d  S a l i s h  a n d  K o o t e n a i  
t r i b e s .  

S e e  W r i g h t  Water E n g i n e e r s '  c o n c l u s i o n s  w i t h  r e s p e c t  t o  
t h e  H y d r o m e t r i c s  r e p o r t  on  B a s i n s  76K a n d  76E c o n t a i n e d  
i n  Append ix  I .  

58 S . C t .  8 0 3 ,  304 U.S. 32 ( 1 9 3 8 ) .  

58 S . C t .  a t  807-809,  304 U.S. a t  102-106.  

65 S .  C t .  1 3 3 2 ,  1 3 3 5 ,  325 U.S. 5 5 9 ,  627 ( 1 9 4 5 ) .  

1 0 3  S . C t .  5 3 9 ,  459 U.S. 175 ( 1 3 8 2 ) .  

1 0 3  S . C t .  a t  5 4 6 ,  459 U.S. a t  184  ( c i t a t i o n  o m i t t e d ) .  

1 0 3  S . C t .  a t  5 4 8 ,  459 U.S. a t  1 8 8 .  

I n  Re t h e  M a r r i a g e  o f  D o r i s  v .  W a t e r s ,  724 P .2d  726 
(Mont .  1 9 8 6 )  

I d .  - 

I d .  - 

I d .  - 

S e c t i o n s  85-2-231 a n d  85-2-234,  MCA. 

9 3  S . C t .  2230 ,  2233 ,  412 U.S. 520 ( 1 9 7 3 ) .  

1 0 5  S . C t .  1 7 8 5 ,  471  U.S. 84 ( 1 9 6 5 ) .  

105  S . C t .  a t  1799 ( c i t a t i o n  o m i t t e d ) .  

S i l v e r  J e t  M i n e s ,  I n c .  v .  Schwanlc, 682 P . 2 d  708 (Mont .  
1 9 8 4 ) .  
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SECTION I 

INTRODUCTION 

Wright Water Enqineers was retained by the firm of Saunders, Snyder, Ross & 

Dickson (SSR&D) in December 1987 to pro\r;de technical support and enqineer- 

ing consultation in the  review of the  Montana Water Rights Adjudication 

Pr-ocess for the  Water Policy Committee of the  Montana Sta te  Legislature. 

Wright Water Engineers was retained to assist  SSR&D in data  collection and 

a n a l y s i s ,  in i n t e r v i e w i n g  p a r t i c i p a n t s  in  t h e  p r o c e s s ,  i n  a d v i s i n q  o n  

q u e s t i o n s  r e l a t i n g  to  a c c u r a c y  of d e c r e e s  a n d  i n  a s s i s t i n g  in r e p o r t  

preparat ion.  

A summarv of o u r  work is described below. 

SCOPE OF WORK 

The services of Wright Water Engineers commenced in December 1987. Our 

work has  included : 

1. Review of Montana adjudication materials made available through 

Saunders, Snyder, Ross & Dickson (SSR&D) by the committee staff and 

participants in the  process.  

2 .  Consultation with SSR&D on technical, engineering matters as the study 

proqressed.  

3 .  T h e  provision of assistance to SSR&D in the  preparation of claimant 

s u r v e y  materials. 

4.  An evaluation of requirements of sampling for statistical reliability. 

5. Review of all special documents,  l e t t e r s ,  o r d e r s  and repor ts  made 

available through SSR&D by the  Water Policy Committee staff . 
6.  Review of Montana Water Resources Survey materials to determine their 

adequacy for  use  in verification process using the  s u r v e y  for Lewis & 

Clark County a s  a sample. 



7. S t u d y  of DNRC verification process .  

8. Review of claim adjudication forms for  con ten t  adequacy .  

9.  Detailed s t u d y  of June  1987 water  r i q h t s  r e p o r t  p r epa red  by  

Hydrornetrics of Helena, Montana. 

10. In te rv iews  in  Helena of selected DNRC personnel .  

11. Inspect ion of water  r i g h t  filing system a t  DNRC, Helena. 

12. Analysis of ques t i ons  on  accu racy  of d e c r e e s .  

13. Prepara t ion  of t h i s  summary r e p o r t .  

Field Inspec t ions  

Wright Water Enqineers  originally con tem plated performinq seve ra l  field 

inspect ion-audi ts  for  claim reliabili ty checkinq .  After  commencinq 

o u r  evaluation of t h e  adjudicat ion p r o c e s s ,  we advised  SSR&D tha t  because  

of budge t  and  time cons t r a in t s  associated with t h e  s t u d y ,  t he  usefu lness  of 

p e r f o r m i n q  a n y  f ie ld  i n s p e c t i o n s  would  b e  h i g h l y  q u e s t i o n a b l e .  We, 

t h e r e f o r e ,  q u e s t i o n e d  t h e  s u i t a b i l i t y  of a t t e m p t i n q  t o  make  a n y  f ie ld  

inspect ions.  As a r e s u l t ,  SSR&D concur r ed  with o u r  conclusions,  and  WWE 

aq reed  to spend an equivalent amount of allocated time and budqet on other 

port ions of t h e  Scope of Work. 

Some of t h e  r e a s o n s  f o r  r e c o m m e n d i n g  t h a t  f i e ld  i n s p e c t i o n s  n o t  b e  

a t tempted  a r e  a s  follows: 

Field inspec t ions ,  i f  pe r formed,  would necessar i ly  be  s eve re ly  limited in  

number  d u e  to  time a n d  b u d g e t  cons t r a in t s .  For a reliable and  s iqnif icant  

s ta t i s t i ca l  represen ta t ion  of o v e r  200 ,000  claims i t  might b e  neces sa ry  to 

field i n spec t  from 450 to  500 sys tems  in a careful ly  controlled random 

sample population. 



The cost of conductinq that  number of competent, professional and reliable 

analyses could well approach two million dollars. This is because a valid, 

professional analysis to determine a reasonably accurate beneficial use 

flow ra te  and historic i rr igated acreage cannot result  from a casual visit 

o r  "windshield survey." Unless conducted thoroughly, the field inspections 

for determination of i rr iqated acreaqes and flow rate determinations can do 

untold harm by qiv'hg tne appearance of accuracy not warranted by the level 

of e f f o r t  made. S u c h  a n  undocumentab le  a p p e a r a n c e  could r e s u l t  i n  

unfounded conclusions being drawn from the investigative effort.  

EVALUATION 

Special attention has been given to the  matter of claimed flow ra tes  and 

irr igated ac res  for irriqation r ights .  Our evaluation has included the  

question of accuracy.  

The DNRC quideline of 17 gpm per  ac re  (26 .4  ac res /c f s )  for irrigation is 

r e a s o n a b l e  fo r  p u r p o s e s  of i d e n t i f y i n g  claims which d e v i a t e  from t h e  

guidelines. The guideline, however, is not a standard which can be used as 

an exact or  mathematical basis for measuring the  degree  of accuracy of 

decrees.  

A hindrance to accuracy of flow ra tes  in Montana is  the  qeneral lack of 

headgate diversion measuring flumes. This cannot readily be overcome. 

The Wright Water Engineers evaluation described in the  following portions 

of this  repor t  resul ts  in the  conclusion that  t h e  Montana adjudication 

system is not flawed, but  is capable of doing a realistic job of coming up 

with reasonable resul ts .  
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SECTION 11 

CLAIM VERIFICATION/EXAMINATION PROCESS 

Wright  Water E n g i n e e r s  r e v i e w e d  Montana  a d j u d i c a t i o n  ma te r i a l s  made 

available b y  the  Committee staff and  par t ic ipants  in t h e  process.  This  was 

coupled with interviews with D N R C  s ta f f .  

Additionally, Wriqht Water Engineers  used  i t s  long experience i n  

adjudications and  involvement in  water r i g h t s  d i spu te s  from o the r  s t a t e s  

where accuracy of flow rates and acreage were in contention. Work in other 

s t a t e s  has  included Pecos River compact s tud ie s  where  two s t a t e s  were 

unable to a q r e e  on many matters  related to water accounting and  

measurement. This  experience helps to  provide a broad perspec t ive  of 

what is reasonable when evaluat ing t h e  Montana system. 

In our  professional judqement,  t h e  D N R C  claim verification/examination 

process  is a v e r y  thorouqh one.  An outline schematic diagram of t h e  

process is presented  in Fiqure 1 a t tached.  This  r e p r e s e n t s  t he  process  a s  

i t  ex is ted  in  Januar-y 1986 u n d e r  t h e  former claims verification process.  

T h e  new claims examination procedure is enhanced from that shown to reflect 

improvements which evolved over  time. 

The  formerly used verification manual and the current examination rules are  

de ta i led ,  specific a n d  thorouqh.  T h e  verification procedures  a r e  basically 

s tandardized  for  all  field offices . This  con t r ibu te s  to s tatewide 

uniformity in  claims verification. 

For i r r igat ion claims, t h e  his tor ic  land i r r iga ted  prior  to 1973 i s  

delineated by  t h e  applicant  on his  claim form. In checkinq the  i r r iga ted  

acreage  associated with the  water  r i q h t ,  the  DNRC personnel  utilize U.S. 

Geoloqical Survey topographk maps, aerial photoqraphs taken subsequent to 

1973 and the Water Resources Surveys prepared and published by the State 



of Montana. The Water Resources Surveys  contain the  history of land and 

water u s e ,  i rr igated l a n d s ,  water r igh t s  and o ther  pert inent  da ta  coupled 

with township maps showing the  lands irr igated from each source or  canal 

system in a part icular  county.  

The  repor ts  also summarize the  number of i rr igated ac res  a t  the  time the 

repor t  was prepared .  

Most of the  counties in Montana have a Water Resources Survey. The office 

files upon which the  r epor t s  were based contains minute descriptions and 

details of each individual water r ight  and land use .  The repor t  for Lewis 

& Clark County, describes the methods used in the survey. Mentioned is the 

u s e  of complete aerial photographic coverage of this  county.  Use of aerial 

photoqraphy to evaluate claims is an effective means to  verify irrigation 

acreages.  

Du r inq the  course of the  adjudication process ,  quidelines and procedures 

h a v e  u n d e r g o n e  an  e v o l u t i o n a r y  p r o c e s s  i n  an  e f f o r t  t o  improve  t h e  

reliability and efficiency of the  procedures.  These changes  have been 

compressed into a time frame of approximately 10 years .  

We find,  a s  professional eng inee r s ,  tha t  the  D N R C  verification/examination 

process is exemplary. It is better than the procedures used in the various 

Colorado general  adjudications which provide the  basis for water 

administration in tha t  s t a t e .  

The  verification procedures were subject to numerous changes which were a 

pa r t  of an evolving improvement. In 1987, the  verification procedure was 

replaced with the new Water Rights Claims Examination Manual. Wright Water 

Engineers believes tha t  t h e  changes  in verification and examination 

procedures were appropr ia te  and tha t  they reflected normal and expected 

improvements. We also believe that the changed procedures do not result in 

a distorted treatment of claimants, but  contibuted to a more efficient 

p r o c e s s .  Mainly,  t h i s  i s  b e c a u s e  e a r l y  i n  t h e  new p r o c e s s ,  claimant 

contact has  increased.  We f ind ,  tha t  the  D N R C  verification/exarnination 

process is efficient,  and well organized. 
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SECTION 111 

A C C U R A C Y  O F  DECREES 

One of the  most important features of our study was to attempt to determine 

whether,  and the  extent  to which, the  process might produce erroneous 

decrees leqitimizing exaggerated water claims. 

Accuracy of water flow ra tes  and volume limitations used in the  

quantification of r ights  generally has  been raised in the  context of the 

degree  of conformity to the  institutionalized rule of thumb established by 

the  D N R C  and the  variance from such guidelines which can reasonably be 

accepted a s  valid. The guidelines for irrigation flow ra te  i s  17 gpm per 

acre.  The examination quideline for domestic claims is 35 gpm. Other 

values a r e  listed for d i f ferent  water uses .  The "rules of thumb" help the  

DNRC and the Water Court  to identify erroneous and exaggerated claims. 

They also assist  in identifying claims which a re  too low, perhaps  a s  a 

result  of an  e r r o r  by a claimant. 

A s  to irrigation water r igh t s ,  the question of accuracy also applies to 

acreaqe of land historically i r r iga ted .  

For irriqation water r ights  the re  a r e  11 factors verified by DNRC a s  listed 

below. 

1 )  Owner Name and Address 

2) Flow Rate 

3 )  Volume 



4 )  Priority Date 

5 )  Purpose of Use 

6 ) Place of Use 

7 )  Acres Irrigated 

8 )  Source Name 

9 )  Point of Diversion 

1 0 )  Means of Diversion 

11) Period of Use 

By far the most significant factors among these are flow rate and acreaqe 

ir riqated . 

Flow Rate 

To determine the proper flow rate, an engineer- must study numerous factors 

associated with a particular system to determine the rate needed to satisfy 

the beneficial use for which the water is needed. 

The flow rate of a water right is limited by beneficial use. The extent of 

a water right is such amount of water, by pattern of use and means of use, 

that the owner or their predecessors put to beneficial use. The proper 

flow ra te  i s  f u r t h e r  limited by the  historic capacity of the  canal or 

pipeline system, regardless of the need for water. 

A flow rate in a decree is the maximum flow rate. It may be needed for 

only ten days once each five, ten or twenty years, or more. The flow rate 

is not an average flow. The decreed flow rate provides a "cap", or maximum 

above which the divertor cannot take water even in the driest week of a 

severe drought year. 



An institutionalized rule of thumb cannot be applied across the board 

because no two irrigation systems or  agricultural  fields a r e  the same. No 

two system would beneficially require  exactly t h e  same flow ra te  or volume 

of water.  From over 27 years  of practical experience in the  field, Wriqht 

Water Engineers has found that  the  ra te  of flow for an  irrigation water 

right i s  quite variable,  dependinq on the  followinq variable parameters:  

Climatic conditions: d r y  y e a r ,  average  year or  wet year 

Soil moisture 

Soil type  

Length of canal 

Seepage of canal 

Length of laterals 

Seepaqe of laterals 

Field percolation 

Length of furrows or  fields 

Water table conditions 

Recapture and reuse  extent  

Time of year and maturity of crops  

The DNRC has established a quideline for irrigation which is reasonable. 

Nevertheless, many irriqation systems would typically have used more water 

than indicated by the  guideline because of ditch seepaqe,  low irrigation 

efficiency, permeable soils and other  factors. The DNRC guideline of 17 

gpm per acre  cannot be used a s  an absolute s tandard  because the allowed 

flow ra te  should be based on the  amount required for beneficial use needs. 

There may be concern that when all the flow rates in a particular tributary 

or  r iver  basin a r e  added together the re  will be no water left for instream 

flows or  water rights appropriated subsequent to 1973. Also, there may be 

concern tha t  overstated flow ra tes  will allow appropr ia tors  to expand their  



use. An overstated flow ra te  in a water r ight  decree does not give the  

claimant a r ight  to use  water in excess of that  needed for beneficial use.  

In o ther  words,  the  claimant does not obtain a r iqht  to use an exagqerated 

flow ra te ,  to waste water ,  o r  expand historical usaqe.  

I t  is e r r o n e o u s  f o r  w a t e r  r e s o u r c e  e n q i n e e r s  to  a g g r e g a t e  flow r a t e s  

decreed in a basin in judqing stream water availability. Due to re tu rn  

f lows,  r e d u c e d  d i v e r s i o n s  a n d  t h e  fac t  t h a t  b u r d e n  on t h e  s t r e a m  i s  

primarily measured by consumptive use ,  stream flow availability i s  best 

measured by stream flow records  and /o r  observations of actual stream flow 

since 1973. The  total of claimed flow rates is not a measure of whether 

appropriable water i s  available in a particular stream system. 

Volume 

The volume of water listed in an  irriqation water r ight  decree has been 

found not to be a siqnificant direct  flow constraint .  For instance,  in the 

event tha t  an irrigation system, based on beneficial use ,  requires  more 

volume of water than the  volume stated in the  decree ,  the  beneficial use  

measure will control ,  not the  decree.  

Similarly, i f  the  volume i s  overstated in the  decree ,  the claimant does not 

become the  beneficiary of t h e  exaggerated amount. 

Area Irr iqated 

The common method of measurinq and estimatinq historic irriqated acreaqe is 

by using aerial photographs.  An experienced aerial photographic in ter -  

p r e t e r  c a n  r o u t i n e l v  es t ima te  i r r i q a t e d  l a n d  t o  wi th in  90 p e r c e n t  of 

accuracy if the re  a r e  not interpretat ive complications such a s  two or more 

ditches irr igat ing the same a rea  or if the re  a r e  not wooded meadows. 

Overall, we would expect  an 85 percent  level of accuracy to be reasonable 

and attainable, without field inspections,  for historic i rr iqated acreage 

determinations qiven the  source reference data available to D N R C .  



It  should be noted tha t  t h e  temporary preliminary decree in Basin 76E 

(involved in the Hydrometrics Study) was found to have acreaqes awarded by 

t h e  Water Court  to be within 5 percent  of t h e  DNRC verified total acreage.  

The measure of the  value of a water r ight  i s  the  historic stream burden.  

For i r r i g a t i o n  r i g h t s ,  s t r e a m  b u r d e n  is p r imar i ly  in f luenced  b y  two 

fac tors ,  a rea  irr iqated and c rops  grown. The  reliability of t h e  stated 

i r r i g a t e d  a r e a  is more i m p o r t a n t  t h a n  e i t h e r  t h e  flow r a t e  o r  volume 

awarded.  

Due to the  fact tha t  DNRC has a t  i t s  disposal t h e  county Water Resources 

S u r v e y s ,  good aerial photographs from t h e  late 1970's and  aerial 

photoqraphs utilized by the  department and i t s  predecessors for the Water 

Resources S u r v e y s ,  the  reliability of office verification of acreage  can be  

expected to be qood for most claims. 

If a n  i r r i g a t o r  e x p a n d s  t h e  a r e a  i r r i g a t e d  a f t e r  1973,  t h i s  would no t  

provide t h e  appropr ia tor  with a pre-1973 water r ight  claim for additional 

irrigation water.  

General 

Rased on the  Wright Water Engineers'  experience with water r igh t s  in o ther  

s t a t e s  includinq Colorado, Arizona, Wyominq, New Mexico and Oklahoma, 

accuracy of decreed flow r a t e  and volume of within 10 percent  cannot be 

expected as  measured agains t  beneficial use.  

The  amount of time, manpower, resources  and cost  required to achieve a 

measure of accuracy of within 10 percent  would be an  economic burden of  

significant proportions. 



In contested law su i t s  regardinq historic beneficial u s e ,  t rus twor thy and 

competent hydrologic eng inee r s ,  a f ter  spending months analyzing a single 

irrigation system and spending far  in excess  of $5,000, cannot be expected 

to a g r e e  closer than 20 to 30 percer,t. In fact ,  when opposing exper t  

witnesses a r e  within 30 pe rcen t ,  t he  basis is  usually laid for compromise 

and a stipulated settlement. 

Wright Water Engineers is of the  opinion tha t  the  verification/examination 

process of DNRC is very good and results in a reasonable checking process. 

Wholesale field inspections would not necessarily resul t  in increased 

overall accuracy of flow ra te  awards without a qreat  expenditure of time 

a n d  money. Wriqht  Water E n q i n e e r s  be l i eves  t h i s  would no t  be  c o s t  

effective. 

Over a several  year  period, K.R.  Wright served a s  technical consultant to 

the  Special Master in Texas v .  New Mexico, #65 Original. This case was 

administered directly by the U.S. Supreme Court. Our assignment, in part,  

was to ass is t  the Special Master in resolvinq technical questions over 

various man-caused and natural  stream depletions to the  Pecos River. 

Disputes existed a s  to stream b u r d e n ,  flow r a t e s ,  evaporation losses,  

seepage,  volumes, groundwater  flow, consumptive use  and reliability of 

estimates of how much water should have flowed across the New MexicoITexas 

s t a t e  line. 

The opinions of t h e  e x p e r t s  for t h e  two s t a t e s  typically varied more than 

10 p e r c e n t  on m a t t e r s  of w a t e r  e n g i n e e r i n g .  T h e  f ina l  r e p o r t  of t h e  

Special Master was approved by the  U.S. Supreme Court  in 1987. 



Summary 

T h e  Montana w a t e r  r i g h t s  ad jud ica t ion  p r o c e s s ,  o n  t h e  b a s i s  of  o u r  

analysis ,  appears  to meet reasonable rules for accuracy when compared to 

practices in o ther  s ta tes  and realistic consideration of the reliability of 

beneficial u s e ,  water flow ra te  estimation by appropriators and technical 

personnel of DNRC.  

Questions remaining after  issuance of the  temporary preliminary decree 

should be resolved with court-ordered field inspections where appropr ia te ,  

by  reasonable negotiations or  by litigation. 



S E C T I O N  I V  

I N D E P E N D E N T  E N G I N E E R I N G  A U D I T  



S E C T I O N  I V  

I N D E P E N D E N T  E N G I N E E R I N G  AUDIT 

The Water Policy Committee staff provided a copy of a repor t  entitled 

"Evaluation of the  State of Montana Water Rights Adjudication Process for 

Basins 76K and 76E of the Clark Fork Rver  Drainage Montana." This report 

was prepared by Hydrometrics, a consulting engineering firm of Helena, 

Montana dated June 10, 1987. 

T h e  r e p o r t  was c r i t i c a l  of t h e  Montana ad jud ica t ion  p r o c e s s  in  t h e  

conclusions and f indings,  however, the  repor t  also presented a siqnificant 

amount of wa te r  r i q h t s  bas ic  d a t a  which was u s e f u l  to Wright Water 

Enqineers in undertaking the  assignment for S S R & D .  

In analyzing the  repor t  prepared by Hydrometrics, Wright Water Enqineers 

found tha t  the  accuracy of the  temporary preliminary decree for Basin 76E 

was very  good for land irrigated. Based on the sampled differences between 

the decree  and the  DNRC verified a c r e s ,  the  accuracy was 95 percent .  

The flow rates listed in the temporary preliminary decree were analyzed for 

the  same sample. Here,  the  variance was large with the  Water Court 

qrant ing 83 percent more than verified by DNRC. 

The 83 percent  difference is between flow ra tes  for a limited water r iqht  

sampling. The r igh t s  were selected because of obvious questions. 

Nevertheless, the  type  of irriqation practiced in the  mountainous areas of 

Montana would routinely be expected to exceed a statewide quideline of 17 

qpm per  acre  because of lower efficiencies of irrigation traditional to 

high altitude mountainous watersheds.  In the Colorado mountains, a flow 

ra te  of 30 to 35 qprn per acre  i s  reqularly encountered in bona fide direct 

flow water r ight  decrees.  When excess water i s  applied to the  land well in 

excess of t h e  plant consumptive use  of water ,  the  excess water r e tu rns  to 

the  stream a s  re tu rn  flow and is available for downstream water users .  



BASIN 76E 

While t h e  Hydrometrics repor t  covered two bas ins ,  76K and 76E, t h e  lat ter  

basin was described more completely. Therefore,  Wright Water Engineers 

reviewed the  data  for Basin 76E. 

Discussion of Sub-Basin 76E 

In part icular ,  Hydrometrics selected 61 irrigation water r igh t s  which were 

i n  e x c e s s  of 2.5 c f s  which  a p p e a r e d  t o  b e  q u e s t i o n a b l e  a s  t o  e i t h e r  

acreage,  flow r a t e  or  volume listed by t h e  Water Cour t  in the  temporary 

preliminary decree .  

Of t h e  61 questioned temporary preliminary water r igh t s  s tudied in detail 

by Hydrometrics, the  followinq stat is t ics  a r e  noted. 

1. For the Hydrometrics 61 studied acreages, the Water Court changed 22, 

31 were verified by DNRC, and 11 acreages  stand f u r t h e r  checking. 

2 .  For t h e  studied 61 flow ra tes ,  the Water Court  changed 16. It  would 

a p p e a r  tha t  approximately 25 flow ra tes  may be high and would be 

subject to  f u r t h e r  checking.  

3 .  T h e  61 water r igh t s  selected included 16 previously decreed r igh t s .  Of 

t h e  16 previously decreed r iqh t s ,  t he  Water Cour t  chanqed downward 

claimed acreages for 5 r ights .  The  DNRC verified 13 of the  claimed 

flow ra tes  and showed 3 with smaller than verified flow ra tes .  The  

Water Court  changed one of the  flow ra tes  to meet the  DNRC value. 

4. While annual  volumes of direct  flow water r iqh t s  a r e  not considered too 

impor tant  in Montana, i t  appear s  tha t  about  13 volumes be subject  to 

refinement. 



The stat is t ics  presented for sub-basin 76E a r e  fo r  61 irrigation water 

r ights  out  of 278 claimed and temporarily preliminarily decreed.  The 61 

r ights  studied represent  22 percent  of the  total claimed irrigation r ights  

in 76E. Of 708 total claims t h e  61 studied r iqh t s  represent  9 percent.  

The 61 r igh t s  selected were not a random sample, bu t  a selected group for 

which flow ra tes  and/or  volumes were higher than the  " s t andard" .  The 

acreage difference between DNRC and the Water Court total granted acreages 

was similar, i.e., within 5 percent .  

Based on the Hydrometrics reported data, it would appear that there is not 

adequate evidence to conclude tha t  the  76E temporary preliminary decree is 

unreasonable. 

The overall  level of "accuracy" of i rr igated acreage  is estimated a t  95 

percent by Hydrometrics. Typically, one might expect that an accuracy on 

acreage would not be  be t ter  than 85 percent  d u e  to aerial photo distort ion,  

irrigation acreage under trees, and the same land reported under more than 

one ditch. 

SUMMARY 

The  review of Basin 76E water rights data indicates that for the non-random 

sample of 61 water r iqh t s  selected by Hydrometrics because of flagqed 

problems, the Water Court temporary preliminary decree would appear to be 

reasonable for a temporary preliminary decree.  

The accuracy of the irr igated ac res  i s  95 percent  when measured against  

DNRC verified acreage .  

The awarded flow ra tes  for the  questioned 61 water r igh t s  a r e  83 percent  

hiqher than  the  DNRC rule of thumb. However, high altitude mountainous 

i r r i g a t i o n  t h r o u q h o u t  t h e  w e s t e r n  Uni ted  S t a t e s  typ ica l ly  h a s  a low 

irrigation efficiency. A flow ra te  of 30 gpm per a c r e  is not unusual in 

any mountainous area .  Excess water applied will find i t s  way back to the  

stream for subsequent  use .  



In summary, it i s  the opinion of Wright Water Engineers that  the  data  does 

not show that  the  Montana adjudication process i s  flawed. The temporarv 

preliminary decree for Basin 76E remains open for fu r the r  review and 

modification so that  any  exaggerated claims o r  e r r o r s  can be corrected in  

the  normal course of events .  



A P P E N D I X  



EXPERIENCE AND BACKGROUND 

Kenneth R. Wright, P . E .  is chief engineer  of Wright Water Engineers. He 

has been registered as  a professional enqineer in Montana since 1968. His 

experience and background includes : 

1. Engineer for the  McElmo Creek Water Users Association in the  Colorado 

Rive r  Basin to protes t  t h e  f i r s t  adjudication of water r ights  on McElmo 

Creek.  

2 .  T e c h n i c a l  c o n s u l t a n t  t o  t h e  Specia l  Master  a p p o i n t e d  by t h e  U.S. 

Supreme Court for Texas v. New Mexico, No. 65 Original in regard to the 

Pecos River Compact. Services included resolving technical and factual 

d isputes  between the two states involving water use and water losses in 

New Mexico. 

3 .  Engineer  for public and private part ies  for appropriat ing and 

originat ing numerous water r ight  claims for adjudication over a th i r ty  

year  period. 

4. Engineer for objectors in  numerous water t r ans fe r  cases where 

d ivers ions ,  consumptive use ,  efficiency of irriqation and a rea  

irr igated were disputed.  

5. General engineering supervision for preparation of repor t  for Montana 

DNRC entitled " A  Water Protection St ra tegy for Montana", 1983. 

6. Principal i n  Charge  for s t u d y  and report  for Montana Water Quality 

Bureau entitled "Urban Stormwater Quality Evaluation and Pollution 

Abatement Guidelines, " 1979. 

7. P ro jec t  Manager for City of Helena drainage and flood control  master 

plan. 



E n g i n e e r  f o r  Adolph Coors  Company on w a t e r  r i g h t s  a n d  w a t e r  

development, includinq adjudication of numerous water r ights  and cour t  

tes t imony on complex water use  claims and auqmentation plans and 

a s s i s  t inq Coors' employees in t h e  establishment of r epor t s  and record 

k e e p i n g  to a s su re  t h e  State Engineer and the  Water Court tha t  Coors' 

decreed auqmentation plan i s  administrable. 

Appra isa l  engineer  for water r igh t s  in Arizona for underground "water 

farms. I' 

Engineer on numerous water projects in Wyoming, including assignments 

f o r  State of Wyominq government,  historic water use  of ranches and 

design for municik~al water systems.  

Enqineer for U.S. Department of Justice on condemnation of water rights 

for Chatfield Reservoir near  Denver ,  Colorado. 

Appraisal engineer for Adzona Water Company in a condemnation of water 

r igh t s  lawsuit. 

Engineer for New Mexico in te res t s  in Federal District Court  in El Paso 

v. New Mexico on in te r s t a t e  water t r ans fe r .  

Engineer for Colorado Department of Natural Resources on Narrows 

Reservoir policy development. 

Eng inee r  for Exxon, USA on di rec t  flow and s torage  water r ights  and 

water supply for Colony 0.2 Shale Plant and new Town of Battlement Mesa 

involving new water appropriat ions and adjudication engineering work. 



16. Engineer for Western Sugar Company in Colorado and Wvoming on water 

r i q h t s ,  r i v e r  e ros ion ,  waste  management a n d  water  augmentation p lans ,  

including s t u d y  of h i s tor ic  s t ream b u r d e n  of water  r i gh t s .  

17. P r o v i d e d  technical  s e r v i c e s  on numerous domestic well adjudicat ions,  

r e s e r v o i r  f i l i n q s ,  m u n i c i p a l  w a t e r  r i g h t  c la ims  a n d  r e l a t e d  c o u r t  

tes t imony.  



RESUME I 
KENNETH R. WRIGHT 

CHIEF ENGINEER 
WRIGHT WATER ENGINEERS, INC. 

EDUCATION: I 
M.S. Civil Engineering, 1957; B.B.A. Business Administration, 195 1 : 
B.S. Civil Engineering, 195 1 
University of Wiscons~n 

REGISTRATION: 

Professional Engineer in the following states: I 

Colorado Utah Kansas Arizona 
0 

Wyoming Montana Wisconsin Oklahoma 
2 - 

New Mexico Nebraska California - 
U1 
[I 

Member and Past Chairman, Colorado State Board of Registration for W 
Professional Engineers and Land Surveyors, 1975-1 984. Past Member, 
National Council of Engineering Examiners. Registered surveyor, ! 
Arizona i5 

2 
CURRENT: W 

u 
Serves as Chief Engineer for Wri ht Water Engineers in its general F practice of water engineering. Inc udes hydrology, water supply. flood 
control and drainage. pollution management and design. 

TYPICAL PROJECTS: i 
tl - 

Hydrologic Engineerin . Prepared detailed hydrology studies and his- [I 
tortc irrt ation depfetion analyses for numerous change-in-point-of- 3 
diversion k awsuits and augmentation plans including Adolph Coors Com- 
pany, Arvada. Northglenn, Vail West Water- and Sanitation District, and 
Snowmass Waler and Sanitation District. 

Water Engineering for Southeastern Water Conservancy District. Engi- 
neering studies and consultation, 1974 to present on 58 hydrologic 
assignments. Expert witness services in Division 2 Water Court. Pre- 
pared technical research and assisted in  brief preparation with Mr. 
Charles Beise on Bessemer Ditch pollution suit referred directly to 
Colorado Supreme Coutl from Federal Court. 



RESUME 

KENNETH R. WRIGHT 
(Continued) 

TYPICAL PROJECTS: 

City of Beaumont. Engineer for drainage and flood control hydrology 
and planning for Beaumont, Texas. 

Irrigation Engineering. Prepared detailed studies and historic irri ga- 
tlon depletion analyses for numerous change-in-point-of-diversion law- 
suits and augmentatlon plans including Arvada. Nonhglenn, Vail West 
Water and Sanitation District. and Snowmass Water and Sanitation Dis- 
trict. 

Water Supply for Persian Gulf Oil Field. Planning and supervision of 
river basin studies, hydrolo y, tacilitv design, economic feasibility 
and report to oil consoniurn for 500 cfs water supply from two rivers 
and Persian Gulf. Field work in Iran in 1972. 

drology Supply for Adolph Coors Company. Water supply engineering, 
63 to the present, including water rights engineering, water rights 

purchase recommendations, expert testimony, preparation of water aug- 
mentation plans, design and construction of four dams. Long-range 
planning and industrial water supply management. 

Water and Sewer Design and Construction for EXXON, USA. Principal 
Engineer for planning, design and construction-supervision of utilities 
for new EXXON community to serve 20,000 people. lncluded hydrology 
treatment plants, pipelines, stations, reservoirs, river water 
supply, and wells. Engineering or formation of district. Recent work 
~ncludes handling of NPDES permit, and design of sewage treatment plant 
modifications to reduce power consumption. 

Denver Metro Area Flood Control. Engineer on hydrology and preliminary 
des~gn of 40 miles of South Platte River channel through Denver for the 
Urban Drainage & Flood Control District, 1983-1985. 

Arvada Urban Drainage and Flood Control. Engineer and hydrologist on 
prel~n~inary des~gn of 13 miles of ilood-prone streams in Ralston Creek 
Basin of the City of Arvada, Colorado. 

Colorado Springs Urban Flood Channel. Engineer on Cottonwood Creek 
channelization in Colorado Springs, including lined channels and check 
dams. 

Lena Gulch Urban Drainage. Supenlision of resident engineering for 
construction of flood channel in Wheat Ridge, Colorado, through exis- - 
ting urban development. 

Dam and Reservoir Planning for Water Supply and Storage Company (Irrig- 
om an ) ompany engineer, to present. am and reservoir 

w i n ,  \nd construction, ::::ding 86-foot :igh Long Draw 
Dam (1966 to 1972) and Trap Lake I 1  preliminary design (1981 to 1983). 
Analysis of feasibility, agricultural economics, and irrigation water 
requirements. 



RESUME 

KENNETH R. WRIGHT 
(Continued) 

TYPICAL PROJECTS: 

City of Tulsa, Oklahoma. Consultant on drainage and flood control for 
city ot Tulsa for design criteria, 

hydrolo3y, 
master plan, and design 

of facilities. Presented lecture on floo  lain management for U.  S. 
w 

Army Corps of Engineers, Tulsa District. 

Drainage and Flood Hydrology and Engineering for Melbourne and Metro- 
polltan Board ot Works. Author ot drainage and tlood control manual, 
publ~shed In 1981, and of three urban drainage and flood control master 
plans for Melbourne, Australia. 

Winter Park West Wellfield. Exploration, groundwater hydrology, well 
design, and construction, testing of seven producing wells from high 
mountain bedrock aquifer from 1966 to present. Two wells completed In 
1983. 

Surface and Groundwater Engineering on Rio Grande Compact. Responsi- 
bilitv tor surtace and ground-water studies in a d i s~ute  between Coneios 
~ i v &  and Rio Grande Later users over compact intkrpretations ant1 wGer 
use. Testified as expert witness in trial in Division 3 Water Court in 
1979. 

Surface and Groundwater Engineering for Angel Fire vs. C.S. Cattle 
Company and Philmont Scout Ranch. Planning and des~gn ot surtace and 
groundwater en ineenng studies b r  dispute over well use by large 
out-of-state deve f opers on Canadian River basin of New Mexico. Analy- 
sis of injury to vested water rights 1979 to 1983. Testified as expert 
witness in Raton, New Mexico, District Court. 

Principal Engineer for South Platte River Greenway Through Denver. 
Planning hvdrology and engineering for ten-mlle-long linear park devel- 
opment th;ough Denver. Establishment of scope of project in 1972. 
Planning, design and construction each year through present. 

Hydrology Design and Operation of Parfet Clay Pit Landfill for Adolph 
coors Company. kngineertng studies and evaluat~on ot major ~ndustnal 
waste landt~ll, 1976 to 1983. Develo ment of operational plan. Pre- r sentation of engineerin testimony beore re ulatory body for permit. 
Solid wastes includef potentially toxic feachate requiring lining, 
underdrains and operational restrictions. Handled landfill addition ~n 
1985. 

Urban Drainage and Flood Control Manuals. Establishment of drainage 
and tlood control hydrolog~c and design criteria for Denver Metro area: 
Stillwater, Oklahoma: Helena, Montana; Gillette and Cheyenne, Wyoming: 
and Venezuela. Planning, design and writing of drainage manuals, in- 
cluding policy, regulations and design standards. 



RESUME 

KENNETH R. WRIGHT 
(Continued) 

TYPICAL PROJECTS: 

Dam Safety Tnspections. Hydrology and inspection of dams at St. Mary's 
Lake, Dukes Lake, Rolling Reservoir, and B-3 Reservoir, 1982. Cospon- 
sor of Dam Safety Conference with Federal Emergency Management Agenc 
1983. Assisted on preparation of legislation of dam safety for 19J j  
legislative session (HB 1296). Received award from Professional Engi- 
neers of Colorado. 

Water Supply for Colony Shale oil Project. Analysis of water supplies, 
to including water right applications, historic irrigation 

Ibz:ien, duz83diligence engineering, river transit loss studies,. expert 
testimony, and groundwater development and planning. 

Uranium Mine and Mill Engineering. Supervision of hydrology and water 
en ineering services for Cyprus Mines at Canon City, Colorado; Urange- B sel schaft, USA Mine at Baggs, Wyoming; and Utah International Mine in 
Wyoming. Planning, design and supervision of groundwater field test- 
ing, baseline hydrology and water supply analysis, mill-tailing leach- 
ate evaluation, dam failure dewaterinf of pit, effluent 
treatment, computer model studie?adrsi2roundwater rawdown, reclamation 
and solute transport modeling. Cyprus Mines engineering included five 
separate aquifers in pit area, extensive permit applicat~on work with 
agencies, and responsibility for preparing environmental impact state- 
ment for Nuclear Regulatory Agency. 

OTHER EXPERIENCE: 

Managing Partner, Wright-McLaughlin Engineers, 1964- 1982. Dissolved 
lirm in 1982 to. apply tull time to Wright Water Engineers and reduce 
engineering administrative duties. 

Partner, Wheeler and Wright, 1959- 196 1. Partnership in consulting 
engineering f i m ~  practic~ng in the held ot hydrology and water supply. 

Hydraulic Engineer, U.S. Bureau of Reclamation, 1957- 1958. H drology 
and hydraulic engineering in Project Investigation Branch o f  Chief 
Engineer's Office on sed~mentation, water surface profiles, Rio Grande 
channelization, and flood studies. Participation in USBR publication 
Design of Small Dams. Received Secretary of Interior's Gold Medal of 
Valor ior action on tht: Rio Grande River. 

Research Associate, Groundwater, University of Wisconsin, 1956. Elec- 
tric analo and hydraulic modeling and report on toxic groundwater 
pollution o f Wisconsin River aquifer. 

Arabian American Oil Company, 195 1 - 1955. Construction engineerin in k Saudi Arabia on hous~ng, utilities, 011 pipeline under Persian Gul to 
Bahrien Island: ~ r a n s - ~ G b i a n  Pipeline 'cathodic protection: and pipey 
line from Ras Tamura to Ras El Mishaab. 
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KENNETH R. WRlGHT 
(Continued) 

PROFESSIONAL SOCIETIES: 

American Society of Civil Engineers, Fellow 
Hyclraulics Group, Colorado Section 

Chairnlan - 1962 
Cooperation with Local Section, SanitaryiHydraulics Division 

Chairman - 1967 
Surface Water Hydrolo y Committee, Hydraulics Division 

Chairman - 1968- 196 8 
Finance Committee, Hydraulics Division Conference, Madison, Wisc. 

Chairman - 1956 
Executive Committee of Hydraulics Division, 197 1 - 1973 

Chairman - 1973 
Urban Hydrology Research Council, 1970- 1985 
Engineering Foundation Research Conference, Urban Water Resources 

Management, Co-Chairman - 1970 
Task Committee on Design of Detention Outlet Works 1983-1984 
Storm Drainage Manual, Author of Conceptual Design Chapter, 1983- 1987 
American Consulting Engineers Council, Member 

National Director - 1966- 1968 
President - 1 969- 1970 

American Water Works Association 
Regional Conference Technical Program Chairman - 1966 
National Water Rights Committee, Chairman - 1982 to the present 

Rocky Mountain Center on the Environment 
Director - 1969- 1 970 
President - 197 1 - 1973 

National Society of Professional Engineers, Member 
U.S. Committee on Irrigation, Draina e and Flood Control 

Executive Committee - 1978-1 85 
American Water Foundation 

f 
Founding Member, Board of Directors 

Director 1983- 1987 
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APPENDIX I1 

RESULTS OF WATER RIGHTS CLAIMANTS SURVEY 

After our initial discussions with the Committee and our 

initial interviews, we determined that a sampling of the views 

of selected water rights claimants would be useful. We worked 

with DNRC'S adjudication unit to extract from its computer data 

a cross-section of water right claimants who filed claims in 

the adjudication for uses reflective of the major use types 

identified by percentage by DNRC. These claimants were selected 

sequentially rather than in a pure "randorfin manner because of 

tine and cost constraints required to produce a true random 

survey, as that concept is recognized by polling experts. The 

selection was "blind," however, and the survey was tabulated on 

an anonymous basis. 

The survey results should not be over-emphasized because of 

the limited scope and nature of the survey. A total of 1,002 

surveys were distributed, and 394 were returned completed. 

Because of past limitations on the updating of claimant 

addresses, a substantial number of surveys were not deliverable. 

Also, because of cost considerations, we were unable to engage 

in telephone follow up generally required by pollsters to reach 

statistically meaningful conclusions. 

Following is a reprint of the Water Rights Claimants Survey 

with the received responses tabulated on the form. Noting the 

qualifications on this survey, we suggest the following major 

conclusions: 

1. A number of claimants have based their claims on post- 

July 1, 1973 water use. In this survey, approximately 8% of 

the respondents reported that their claims were based on such 

prospective use. 



2 .  The re  h a s  been a  s u b s t a n t i a l  r e l i a n c e  on t h e  o l d  

" n o t i c e s  of a p p r o p r i a t i o n "  f i l e d  w i t h  t h e  coun ty  c l e r k  and 

r e c o r d e r s '  o f f i c e s  i n  f i l i n g  c l a i m s .  

3 .  The m a j o r i t y  of c l a i m s  have  n o t  been o b j e c t e d  t o  by  

o t h e r  u s e r s ,  and t h i s  is c o n s i s t e n t  w i t h  t h e  f i n d i n g  t h a t  t h e  

m a j o r i t y  of  u s e r s  a r e  n o t  aware of t h e  n a t u r e  of r i g h t s  c l a imed  

by o t h e r  u s e r s  from t h e  same s o u r c e .  

4 .  Approxi ;nately one-ha l f  of t h e  c l a i m a n t s  who have been 

i n v o l v e d  i n  Water Cour t  h e a r i n g s  have r e t a i n e d  l e g a l  c o u n s e l  t o  

r e p r e s e n t  them. 

5 .  C la iman t s  ove rwhe l~n ing ly  r e p o r t  a d e q u a t e  n o t i c e  of 

Water Cour t  p r o c e e d i n g s .  

6 .  Over one-ha l f  of c o n t e s t e d  c l a i m s  have been modi f i ed  

by agreement .  

7 .  Few of t h e  c o n t e s t e d  c l a i m s  have s o  f a r  been modi f i ed  

a s  t o  p r i o r i t y  d a t e ,  p l a c e  of u s e ,  o r  t y p e  of  u s e .  

8 .  A s u b s t a n t i a l  number of t h e  c o n t e s t e d  c l a i m s  have been 

modi f i ed  by t h e  Water Cour t  a s  t o  amount,  w i th  t h e  m o d i f i c a t i o n s  

p redominan t ly  c o n s t i t u t i n g  d e c r e a s e s  i n  c la imed amounts.  

9 .  Approximate ly  35% of c l a i n a n t s  do n o t  e x p e c t  t h a t  t h e i r  

wa te r  r i g h t s  e v e r  w i l l  be  a d m i n i s t e r e d .  

10 .  A s u b s t a n t i a l  m a j o r i t y  of r e s p o n d e n t s ,  a p p r o x i m a t e l y  

8 5 % ,  r e p o r t  hav ing  been t r e a t e d  f a i r l y  by t h e  c l a i m s  a d j u d i c a -  

t i o n  p r o c e s s .  



Water Riah ts  Claimants Survev 

1. P l ea se  d e s c r i b e  your p re -Ju ly  1, 1973 water r i g h t ( s )  a s  
decreed by t h e  Water Court .  

A .  Types of use: 

295 i r r i g a t i o n  - 
283 s tock  

domestic 

1 7  commercial - 

6 4  f i r e  p r o t e c t i o n  - 

4 0  f i s h  and w i l d l i f e  - 
7 i n d u s t r i a l  - 

6 municipal  - 

1 4  m u l t i p l e  domestic - 

13 mining - 

7 power gene ra t i on  - 

23 r e c r e a t i o n  - 

B .  Basin of your water source :  

9 4  Water Div i s ion  f o r  Yellowstone River and L i t t l e  - 
Missour i  River 

4 6  Water Div i s ion  f o r  Missouri  River below mouth of - 
Marias River 

8 6  Water Div i s ion  f o r  Missouri  River above mouth of - 
Marias River 

1 2 2  Water Div i s ion  f o r  Clark Fork River and Kootenai - 
River 



C .  Anount of w a t e r  u se :  

166 l e s s  t h a n  1 c u b i c  f o o t  p e r  second  (1 " c f s , "  which - 
is e q u i v a l e n t  t o  a b o u t  450 g a l l o n s  p e r  minute  o r  
40 " i n c h e s n  of w a t e r )  

1 1 2  1 t o  10 c f s  (40  t o  400 " i n c h e s " )  

42 more t h a n  1 0  c f s  (400  " i n c h e s n )  

17 n o r e  t h a n  25 c f s  ( 1 , 0 0 0  " i n c h e s " )  - 

18 n o r e  t h a n  50 c f s  ( 2 , 0 0 0  " i n c h e s " )  - 

2 .  Is your  w a t e r  r i g h t s  c l a i m  

A .  Based upon: 

372 u s e  which began b e f o r e  J u l y  1, 1973? - 
35 u s e  which began a f t e r  J u l y  1, 1973 o r  which h a s  - 

n o t  y e t  begun? 

B .  Based upon: 

148 your  p e r s o n a l  knowledge? - 

74 p e r s o n a l  knowledge of a n o t h e r  a s  communicated t o  - 
you? 

224 a  " n o t i c e  of a p p r o p r i a t i o n w  f i l e d  w i t h  a  c l e r k  - 
and  r e c o r d e r ' s  o f f i c e ?  

3 .  Has your  w a t e r  r i g h t s  c l a i m  

A .  Been a d j u d i c a t e d  i n :  

148 e i t h e r  a  p r e l i m i n a r y  Water C o u r t  d e c r e e  o r  a  - 
" t empora ry"  d e c r e e ?  

86  a  f i n a l  Water C o u r t  d e c r e e ?  

32 none of t h e  above? - 
124 d o n ' t  know - 

B .  Been i n v e s t i g a t e d  by DNRC (Montana Department  of 
N a t u r a l  R e s o u r c e s  and C o n s e r v a t i o n ) ?  

1 3 1  y e s  - 

75 no  

175 d o n ' t  know - 



C .  Been ob jec ted  t o  by o the r  water u s e r s ?  

75 yes - 
243 no - 

6 4  d o n ' t  know - 

4 .  Have you been involved i n  any hea r ings  w i t h  t h e  Water Court? 

7 7  yes - 

I f  ye s ,  answer t he  fol lowing q u e s t i o n s :  

A .  Has your c o n t a c t  been: 

34 by te lephone? - 

1 5  by persona l  appearance? - 

2 7  both?  - 

B .  Has your con tac t  been: 

34 w i t h  t h e  water n a s t e r ( s ) ?  - 

2 with t h e  water j u d g e ( s ) ?  

2 0  both?  - 

C .  Have you r e t a i n e d  an a t t o r n e y  t o  r e p r e s e n t  you be fo re  
t h e  Water Court? 

38 yes  - 

4 0  no - 

D .  Have you r e t a i n e d  a  p r o f e s s i o n a l  engineer  t o  a s s i s t  
you in  Water Court? 

36 yes  

67 no 

E. Did you r e c e i v e  adequate n o t i c e  o f :  

The schedul ing  of hear ings?  

6 6  yes  



The s u b j e c t  m a t t e r  of h e a r i n g s ?  

5 9  y e s  - 

The r e s u l t s  of  h e a r i n g s ?  

50  y e s  - 

F .  Has your  c l a i m  been n o d i f  i e d  by ag reemen t?  

36 y e s  - 

G .  Has your  c l a i m  been:  

Mod i f i ed  by t h e  Water C o u r t  a s  t o  amount? 

30  y e s  ( c l a i m  was 3  i n c r e a s e d  o r  2 7  d e c r e a s e d  - 
by a p p r o x i m a t e l y  - % of o r i g i n a l  c l a i m )  

Modi f ied  by t h e  Water C o u r t  a s  t o  p r i o r i t y  d a t e ?  

8 y e s  ( c l a i m  was 2 made more s e n i o r  i n  p r i o r i t y  - 
o r  6 made l e s s  s e n i o r  i n  p r i o r i t y )  

Modi f ied  by t h e  Water C o u r t  a s  t o  p l a c e  of u se?  

1 3  y e s  ( a c r e a g e  of c l a i m e d  p l a c e  of u s e  was 2 - 
i n c r e a s e d  o r  11 d e c r e a s e d )  

Mod i f i ed  by t h e  Water C o u r t  a s  t o  t y p e  of u se?  

8 y e s  - 



5 .  Are  you a w a r e  of  t h e  a n o u n t s  o f  u s e ,  p r i o r i t y  d a t e s  a n d  
t y p e s  o f  u s e  o f  t h e  w a t e r  r i g h t s  c l a i m e d  by o t h e r s  o u t  o f  
t h e  s t r e a m  s o u r c e  o f  your  c l a i m e d  r i g h t s ?  

85 y e s ,  v e r y  aware  - 

113  y e s ,  somewhat a w a r e  - 

169  no ,  n o t  awa re  - 

6 .  D O  you e x p e c t  t h a t  t h e  w a t e r  r i g h t s  d e c r e e d  o u t  o f  t h e  
s t r e a m  s o u r c e  of  you r  c l a i m e d  r i g h t s  w i l l  b e  c o n t r o l l e d  o r  
r e g u l a t e d  by a  w a t e r  c o m n i s s i o n e r ?  

108  i n  t h e  n e a r  f u t u r e  ( w i t h i n  0-10 y e a r s ) ?  - 

100  i n  t h e  d i s t a n t  f u t u r e  ( b e y o n d  10 o r  more y e a r s ) ?  

136  n e v e r ?  - 

7 .  I f  you f o r e s e e  s u c h  c o n t r o l  o r  r e g u l a t i o n ,  whom would you 
e x p e c t  t o  b e n e f i t  by i t ?  

137 p r i v a t e  w a t e r  u s e r s  - 

72 f e d e r a l  gove rnmen t  - 

1 9  I n d i a n  t r i b e s  - 
45 m u n i c i p a l i t i e s  - 

37 i n d u s t r y  - 
164  w a t e r  r i g h t s  l o c a t e d  downs t ream f rom you r  r i g h t s  n o t  - 

n o r e  t h a n  

86 5  m i l e s  away - 
37 50 miles away - 
1 8  150 miles away - 

50 f a r t h e r  away - 

8 .  Based upon you r  p e r s o n a l  e x p e r i e n c e  w i t h  t h e  c l a i m s  
p r o c e s s ,  d o  you f e e l  t h a t  you r e c e i v e d  f a i r  t r e a t m e n t  
c o n c e r n i n g  a d j u d i c a t i o n  o f  you r  p r e - J u l y  1, 1973  w a t e r  
r i g h t ?  

143  y e s ,  v e r y  f a i r  - 

114 y e s ,  somewhat f a i r  - 



A P P E N D I X  I11 

R E S U L T S  O F  WATER R I G H T S  ATTORNEYS SURVEY 



A P P E t J D I X  I1 I 

RESULTS OF WATER RIGHTS ATTORNEYS SURVEY 

Also as a result of our initial discussions with the 

Committee and our initial interviews, we decided to submit a 

survey to the attorneys identified by the Water Courts, the 

Connittee's staff, and the DflRC as being active in the practice 

of water law in the adjudication. That list extended to 34 

individual practitioners, and 23 of those attorneys returned 

completed surveys. 

Following is a reprint of the Water Rights Attorney Survey 

form with responses tabulated. Our major conclusions from tnis 

survey are the following: 

1. The water attorneys note significant variances among 

the various Water Courts in claims evaluation procedures, 

notice procedures, application of the prima facie evidence 

statute, and reliance on water masters. 

2. A significant number of the water attorneys have noted 

significant variances among the Water Courts in their rulings 

on substantive legal issues. 

3. Approximately 74% of the responding attorneys report 

that the current adjudication process does not provide them or 

their clients sufficient notice of the claims of other water 

users so that investigations can be completed in time to file 

appropriate objections. 

4. Approximately 7 7 %  of the responding attorneys report 

that DNRC examination of claims materially increases the 

accuracy of the adjudication process, and 50% of the responding 



a t t o r n e y s  r e p o r t  t h a t  such DNRC examination always or o f t e n  

r e s u l t s  i n  m a t e r i a l  mod i f i ca t i ons  of c la ims i n  i s sued  dec rees .  

5 .  Approximately 7 7 %  of t h e  a t t o r n e y s  r e p o r t  t h a t  DNRC 

examination should  be u t i l i z e d  much more o f t e n  by t he  Water 

Courts .  

6 .  Only 3 5 %  of t h e  responding a t t o r n e y s  r e p o r t  t h a t  t h e  

decrees  i s sued  by t h e  Water Courts  c o n s t i t u t e  a c c u r a t e  

a d j u d i c a t i o n s  of water r i g h t s  w i t h  g r e a t e r  than 5 0 %  c e r t a i n t y .  



Water Rights Attorneys Survey 

1. DO you represent clients involved in the Water Court 
adjudication process for pre-July 1, 1973 water rights? 

23 Yes 

I£ your response is yes, please answer the following 
questions. 

A. Are your clients active in the adjudication process as: 

23 claimants? (specify approximate number of - 
claims: 1 

22 objectors? (specify approximate number of - 
objections: 1 

B. Are your clients1 claims related to the following uses? 

18 irrigation - 

17 stock water - 

12 domestic - 

6 industrial - 

4 municipal - 

9 recreational - 

7 other (specify): - 

4 not applicable--clients are all objectors - 

C. Are your clients1 claims and/or the claims which 
caused objections by your clients the subject of 

21 temporary preliminary decree(s)? - 
2 preliminary decree(s)? 

4 final decree(s)? 



2 .  I n  your  r e p r e s e n t a t i o n  of w a t e r  r i g h t s  c l a i m a n t s  o r  
o b j e c t o r s  i n  Water Cour t  a d j u d i c a t i o n s ,  have  you been 
i n v o l v e d  i n  h e a r i n g s  b e f o r e  t h e  Water C o u r t ,  by a c t u a l  
c o u r t  a p p e a r a n c e  o r  t e l e p h o n e  c o n f e r e n c e ?  

20 Yes 

I f  your  r e s p o n s e  i s  y e s ,  p l e a s e  answer t h e  f o l l o w i n g  
q u e s t i o n s .  

A .  Have your  Water Cour t  h e a r i n g s  i n v o l v e d  

20 p r o c e d u r a l  m a t t e r s ?  - 
2 0  s u b s t a n t i v e  i s s u e s ?  - 

1 9  b o t h ?  ( p l e a s e  s p e c i f y  a p p r o x i m a t e  p e r c e n t a g e s  f o r  - 
p r o c e d u r a l :  % and s u b s t a n t i v e :  % 

B .  Have your  h e a r i n g s  been conduc ted  by: 

19 wa te r  n a s t e r ( s ) ?  - 

2 wate r  j u d g e s ( s ) ?  

12 b o t h  ( p l e a s e  s p e c i f y  a p p r o x i m a t e  p e r c e n t a g e s  f o r  - 
m a s t e r s :  % and judges :  % ) 

C .  Have you a l w a y s  r e c e i v e d  a d e q u a t e  n o t i c e  of t h e  t i m i n g  
and p u r p o s e  of  your  h e a r i n g s ?  

1 3  Yes - 
8 No ( p l e a s e '  s p e c i f y  a p p r o x i m a t e  p e r c e n t a g e  of - 

n o t i c e s  which were i n a d e q u a t e :  8 

D .  I f  you answered  no t o  q u e s t i o n  2 . C ,  what h a s  been 
i n a d e q u a t e  a b o u t  n o t i c e s ?  

6 i n s u f f i c i e n t  t i m e  t o  p r e p a r e  f o r  h e a r i n g s  - 

7 i n s u f f i c i e n t  n o t i c e  of t h e  s u b s t a n c e  of h e a r i n g s  

E .  O f  t h e  c l a i m s  i n  which you have  p a r t i c i p a t e d  i n  Water 
Cour t  h e a r i n g s  on s u b s t a n t i v e  i s s u e s ,  h a s  your  c l i e n t  
o r  t h e  oppos ing  c l i e n t  u t i l i z e d  t h e  s e r v i c e s  o f  a  
p r o f e s s i o n a l  e n g i n e e r i n g  c o n s u l t a n t ?  

1 0  Yes ( p l e a s e  s p e c i f y  a p p r o x i m a t e  p e r c e n t a g e  of - 
c l a i m s  i n  which such  c o n s u l t a n t s  have  been 
u t i l i z e d :  % 



3. Nave you noticed significant variances among the practices 
of the various Water Courts in relation to the following: 

A. Procedures for processing claims? 

10 Yes - 

9 fJo - 

B. Notice procedures? 

9 Yes 

C. Application of the "prima facie evidence" statute? 

11 Yes 

D. Reliance on Water Masters? 

8 Yes - 

4. Have you noticed significant variances among the Water 
Courts in their rulings on substantive legal issues? 

8 Yes - 

5. Does the current process provide you or your clients 
sufficient notice of the claims of other water users so 
that necessary investigations can be completed and 
appropriate objections filed in a timely manner? 

G Yes - 

6 .  In your experience, does the DNRC investigation, or 
"verification," of water rights claims: 

A. :later ially increase the accuracy of the deterlninati on 
of the amount, priority and character of water right 
claims? 

17 Yes - 



B .  R e s u l t  i n  m a t e r i a l  m o d i f i c a t i o n s  o f  c l a i m s  i n  t h e  
i s s u a n c e  o f  d e c r e e s ?  

2 A l w a y s  - 

3 O f t e n  ( m o r e  t h a n  5 0 % )  - 

3 S o m e t i m e s  ( l e s s  t h a n  5 0 % )  - 

1 N e v e r  - 

7 .  S h o u l d  DNRC i n v e s t i g a t i o n s  o f  c l a i m s  be u t i l i z e d  b y  t h e  
W a t e r  C o u r t s :  

17  Much m o r e  o f t e n  - 

3 More o f t e n  - 
0  A t  t h e  c u r r e n t  l e v e l  - 

2 Less o f t e n  

0  Much less o f t e n  - 

8 .  u n d e r  a v e r a g e  c o n d i t i o n s  w h a t  is  t h e  i d e a l  d u t y  o f  
i r r i g a t i o n  w a t e r ?  

9 .  I n  y o u r  e x p e r i e n c e ,  t o  w h a t  e x t e n t  d o  t h e  d e c r e e s  w h i c h  
h a v e  b e e n  e n t e r e d  b y  t h e  Water C o u r t s  c o n s t i t u t e  a c c u r a t e  
a d j u d i c a t i o n s  o f  p r e - J u l y  1, 1 9 7 3  w a t e r  r i g h t s ?  

2 T o  a  g r e a t  e x t e n t  ( w i t h  m o r e  t h a n  3 0 %  c e r t a i n t y )  - 

1 T O  a  m o d e r a t e  e x t e n t  ( w i t h  n o r e  t h a n  7 5 %  - 
c e r t a i n t y )  

5 T o  a n  a v e r a g e  e x t e n t  ( w i t h  m o r e  t h a n  5 0 %  - 
c e r t a i n t y )  

1 3  T o  a p o o r  e x t e n t  ( w i t h  l e s s  t h a n  5 0 %  c e r t a i n t y )  - 

2 D o n ' t  know - 
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PROPOSED LEGISLATION 

Following are proposals for changes to Montana's statutory 
law designed to implement the recommendations of our Final 
Report. Proposed deletions of statutory language are shown by 
slashes ( / )  and proposed additions of language are reflected in 
capital letters. 

INDEX 

Subject Page 

1. Legislation Concerning Effect of 
Temporary Preliminary Decrees . . . . . . .  IV-2 

2. Legislation Concerning Administration . . . . . . . . . . . . . . . . . . . . .  of Decrees IV-7 

3. Legislation Concerning Changes of . . . . . . . . . . . . . . . . . . . .  Water Rights IV-10 

4. Legislation Concerning Correction of 
Clerical Errors in Decrees . . . . . . . . . . . . .  IV-13 

5. Legislation Concerning the Prima Facie . . . . . . . . . . . . . . . . . .  Evidence Statute IV-14 

6. Legislation Concerning Reopening and 
Review of Previously Issued Preliminary, 
Temporary Preliminary and Final Decrees . . . . . . .  IV-15 



1. L E G I S L A T I O N  CONCERNItJG E F F E C T  O F  TEMPORARY P R E L I M I N A R Y  

D E C R E E S  AND N O T I C E  O F  TEI.IPORA2Y P R E L I M I N A R Y  D E C R E E S .  

35-2-231. P r e l i m i n a r y  d e c r e e  AND TEMPORARY P R E L I M I N A R Y  

D E C R E E .  (1) The wa te r  judge s h a l l  i s s u e  a  p r e l i m i n a r y  d e c r e e .  

The p r e l i m i n a r y  d e c r e e  s h a l l  be  based  on: 

( a )  t h e  s t a t e m e n t s  of c l a i m  b e f o r e  t h e  water  judge;  

( b )  t h e  d a t a  s u b m i t t e d  by t h e  d e p a r t m e n t ;  

( c )  t h e  c o n t e n t s  of compacts  approved  by t h e  t lontana 

l e g i s l a t u r e  and t h e  t r i b e  o r  f e d e r a l  agency  o r ,  l a c k i n g  an  

approved compact ,  t h e  f i l i n g s  f o r  f e d e r a l  and  I n d i a n  r e s e r v e d  

r i g h t s ;  and 

( d )  any  a d d i t i o n a l  d a t a  o b t a i n e d  by t h e  wa te r  judge.  

The p r e l i m i n a r y  d e c r e e  s h a l l  be  i s s u e d  w i t h i n  9 0  days  a f t e r  t h e  

c l o s e  o f  t h e  s p e c i a l  f i l i n g  p e r i o d  s e t  o u t  i n  85-2-702(3)  o r  a s  

soon t h e r e a f t e r  a s  i s  r e a s o n a b l y  f e a s i b l e .  T h i s  s e c t i o n  d o e s  

n o t  p r e v e n t  t h e  w a t e r  judge from i s s u i n g  an i n t e r l o c u t o r y  d e c r e e  

o r  o t h e r  temporary  d e c r e e  AS P R O V I D E D  I N  S U B S E C T I O N  ( 5 )  BELOW,  

p u r s u a n t  t o  85-2-321 o r  i f  such  a  d e c r e e  i s  o t h e r w i s e  n e c e s s a r y  

f o r  t h e  o r d e r l y  a d m i n i s t r a t i o n  of w a t e r  r i g h t s  p r i o r  t o  t h e  

i s s u a n c e  of a  p r e l i m i n a r y  d e c r e e .  

( 2 )  A  p r e l i - n i n a r y  d e c r e e  may be  i s s u e d  f o r  any  h y d r o l o g i c -  

a l l y  i n t e r r e l a t e d  p o r t i o n  o f  a  wa te r  d i v i s i o n ,  i n c l u d i n g  b u t  

n o t  l i m i t e d  t o  a  b a s i n ,  s u b b a s i n ,  d r a i n a g e ,  s u b d r a i n a g e ,  s t r e a m ,  

o r  s i n g l e  s o u r c e  of s u p p l y  of  w a t e r ,  a t  a  t ime d i f f e r e n t  from 

t h e  i s s u a n c e  of  o t h e r  p r e l i m i n a r y  d e c r e e s  o r  p o r t i o n s  of t h e  

s a n e  d e c r e e .  

( 3 )  T h e  p r e l i m i n a r y  d e c r e e  s h a l l  c o n t a i n  t h e  i n f o r m a t i o n  

and make t h e  d e t e r m i n a t i o n s ,  f i n d i n g s ,  and  c o n c l u s i o n s  r e q u i r e d  



f o r  t h e  f i n a l  d e c r e e  under  85-2-234. The wa te r  judge s h a l l  

i n c l u d e  i n  t h e  p r e l i m i n a r y  d e c r e e  t h e  c o n t e n t s  of a  cornpact 

n e g o t i a t e d  under  t h e  p r o v i s i o n s  of p a r t  7 t h a t  h a s  been approved  

by t h e  l e g i s l a t u r e  and t h e  t r i b e  o r  f e d e r a l  agency .  

( 4 )  I f  t h e  w a t e r  judge is  s a t i s f i e d  t h a t  t h e  r e p o r t  of t h e  

wa te r  mas te r  meets  t h e  r e q u i r e m e n t s  f o r  t h e  p r e l i m i n a r y  d e c r e e  

s e t  f o r t h  i n  s u b s e c t i o n s  (1)  and ( 3 ) ,  and is s a t i s f i e d  w i t h  t h e  

c o n c l u s i o n s  c o n t a i n e d  i n  t h e  r e p o r t ,  t h e  wa te r  judge s h a l l  a d o p t  

t h e  r e p o r t  a s  t h e  p r e l i m i n a r y  d e c r e e .  I f  t h e  wa te r  judge is  n o t  

s o  s a t i s f i e d ,  h e  n a y ,  a t  h i s  o p t i o n ,  recomrnit t h e  r e p o r t  t o  t h e  

m a s t e r  w i t h  i n s t r u c t i o n s ,  o r  modify t h e  r e p o r t  and i s s u e  t h e  

p r e l i m i n a r y  d e c r e e .  

( 5 )  I N  T'rIOSE B A S I f J S  I N  WHICH A D J U D I C A T I O N  O F  C L A I M S  F O R  

F E D E R A L  OR I N D I A N  WATER R I G H T S  I S  P R E C L U D E D  BY THE S U S P E N S I O N  

O F  A D J U D I C A T I O N  P R O V I D E D  BY 85-2-217, T H E  WATER J U D G E  MAY I S S U E  

TEMPORARY P R E L I M I N A R Y  D E C R E E S  I N  ACCORDANCE W I T H  THE P R O V I S I O N S  

AND R E Q U I R E M E N T S  O F  T H I S  S E C T I O N .  SUCH D E C R E E S  S H A L L  A D D R E S S  

A L L  C L A I M S  I N  SUCH B A S I N S  E X C E P T  F O R  T H O S E  A F F E C T E D  BY T H E  S U S -  

P E N S I O N  R E Q U I R E D  BY 85-2-217. 

( 6 )  THE WATER J U D G E  S H A L L  U S E  ANY TEMPORARY P R E L I M I N A R Y  

DECREE I S S U E D  UNDER S U B S E C T I O N  ( 5 )  I N  I S S U I N G  TEIE S U B S E Q U E N T  

P R E L I M I N A R Y  DECREE , I C  , WHEN I S S U E D  , S H A L L  S U P E R C E D E  AND 

R E P L A C E  T H E  TEMPORARY P R E L I M I N A R Y  D E C R E E .  

85-2-232. A v a i l a b i l i t y  of p r e l i m i n a r y  d e c r e e  AND TEXPORARY 

P R E L I M I N A R Y  D E C R E E .  (1) T h e  wa te r  judge  s h a l l  s e n d  a  copy of 

t h e  p r e l i m i n a r y  d e c r e e  I S S U E D  F O R  EACH S U B B A S I N  OR O F  T H E  TEMPO- 

RARY P R E L I M I N A R Y  D E C R E E  I S S U E D  F O R  EACH S U B B A S I I I  t o  t h e  d e p a r t -  

ment ,  and  t h e  wa te r  judge s h a l l  s e r v e  by m a i l  a  n o t i c e  of a v a i l -  

a b i l i t y  of kfik SUCH p r e l i m i n a r y  d e c r e e  OR TEI.1PORARY P R E L I I I I -  

NARY DECREE t o  e a c h  p e r s o n  who h a s  f i l e d  a  c l a i n  of e x i s t i n g  

r i g h t  WITBILJ  THAT S U B B A S I N  AND A L L  O T H E R  S U B B A S I N S  W I T N I N  T H E  



SAME HYDROLOGICALLY ItJTERRELATED PORTION OF A WATER DIVISION 

and to the purchaser under contract for deed, as defined in 

70-20-115, of property in connection with which clai.mS of 

existing rights BAVE been filed IN THOSE SUBBASINS or, in 

the Powder River Basin, to each person who has filed a declara- 

tion of an existing right. The water judge shall enclose with 

the notice TO EACH PERSON WEIO HAS FILED A CLAIM OF EXISTING 

RIGHT IN THE SUBBASIN FOR NIIICH SUCH PRELIMINARY OR TEMPORARY 

PRELIMINARY DECREE SHALL NAVE BEEN ISSUED an abstract of the 

disposition of such person's claimed or declared existing right. 

The notice of availability shall also be served upon those 

issued or having applied for and not having been denied a bene- 

ficial water use permit pursuant to Title 85, chapter 2, part 

3, those granted a reservation pursuant to 85-2-316, or other 

interested persons who request service of the notice from the 

water judge. The clerk or person designated by the water judge 

to mail the notice shall make a general certificate of mailing 

certifying that a copy of the notice has been placed in the 

United States mail, postage prepaid, addressed to each party 

required to be served notice of SUCH preliminary decree 

OR TEMPORARY PRELIMINARY DECREE. Such certificate shall be 

conclusive evidence of due and legal notice of entry of decree. 

(2) Any person may obtain a copy of SUCEi preliminary 

decree OR SUCH TEMPORARY PRELIMINARY DECREE upon payment of a 

fee of $20 or the cost of printing, whichever is greater, to 

the water judge. 

85-2-233. Hearing on preliminary decree. (1) Upon ob jec- 

tion to the preliminary decree by the department, a person named 

in the preliminary decree, or any other person ENTITLED TO 

RECEIVE NOTICE THERETO UNDER 85-2-232, for good cause shown, 

the department or such person is entitled to a hearing thereon 

before the water judge. 



( 2 )  I f  a  h e a r i n g  is  r e q u e s t e d ,  such  r e q u e s t  m u s t  be f i l e d  

w i t h  t h e  wa te r  judge w i t h i n  9% 180 d a y s  a f t e r  n o t i c e  of t h e  

e n t r y  of t h e  p r e l i m i n a r y  d e c r e e .  The w a t e r  judge may, f o r  good 

c a u s e  shown, e x t e n d  t h i s  t i n e  l i m i t  an  a d d i t i o n a l  jJB 180 d a y s  

i f  a p p l i c a t i o n  f o r  t h e  e x t e n s i o n  is made w i t h i n  Yj3 180 d a y s  

a f t e r  n o t i c e  of  e n t r y  of t h e  p r e l i m i n a r y  d e c r e e .  

( 3 )  The r e q u e s t  f o r  a  h e a r i n g  s h a l l  c o n t a i n  a  p r e c i s e  

s t a t e m e n t  of t h e  f i n d i n g s  and  c o n c l u s i o n s  i n  t h e  p r e l i m i n a r y  

d e c r e e  w i t h  which t h e  d e p a r t m e n t  o r  p e r s o n  r e q u e s t i n g  t h e  h e a r -  

i n g  d i s a g r e e s .  The r e q u e s t  s h a l l  s p e c i f y  t h e  p a r a g r a p h s  and  

pages  c o n t a i n i n g  t h e  f i n d i n g s  and c o n c l u s i o n s  t o  which o b j e c t i o n  

i s  made. The r e q u e s t  s h a l l  s t a t e  t h e  s p e c i f i c  g rounds  and e v i -  

dence  on which t h e  o b j e c t i o n s  a r e  b a s e d .  

( 4 )  Upon e x p i r a t i o n  of t h e  time f o r  f i l i n g  o b j e c t i o n s  and  

upon t i m e l y  r e c e i p t  of a  r e q u e s t  f o r  a h e a r i n g ,  t h e  w a t e r  judge 

s h a l l  n o t i f y  each  p a r t y  named i n  t h e  p r e l i m i n a r y  d e c r e e  t h a t  a  

h e a r i n g  h a s  been  r e q u e s t e d .  The w a t e r  judge s h a l l  f i x  a  day 

when a l l  p a r t i e s  who wish t o  p a r t i c i p a t e  i n  f u t u r e  p r o c e e d i n g s  

must a p p e a r  o r  f i l e  a  s t a t e n e n t .  T h e  wa te r  judge s h a l l  t h e n  

s e t  a  d a t e  f o r  a  h e a r i n g .  The wa te r  judge nay conduc t  i nd iv i . -  

d u a l  o r  c o n s o l i d a t e d  h e a r i n g s .  A h e a r i n g  s h a l l  b e  conduc ted  a s  

f o r  o t h e r  c i v i l  a c t i o n s .  A t  t h e  o r d e r  of  t h e  wa te r  judge a  

h e a r i n g  may b e  c o n d u c t e d  by t h e  w a t e r  m a s t e r ,  who s h a l l  p r e p a r e  

a  r e p o r t  of t h e  h e a r i n g  a s  p r o v i d e d  i n  M.R.Civ.P., Rule  5 3 ( e ) .  

( 5 )  F a i l u r e  t o  o b j e c t  under  s u b s e c t i o n  (1) t o  t h e  compact 

n e g o t i a t e d  and r a t i f i e d  under 85-2-702 o r  85-2-703 b a r s  any  

s u b s e q u e n t  c a u s e  of  a c t i o n  i n  t h e  wa te r  c o u r t .  

( 6 )  I f  t h e  c o u r t  s u s t a i n s  an  o b j e c t i o n  t o  a  compact ,  i t  

may d e c l a r e  t h e  compact v o i d .  The agency  of t h e  Un i t ed  S t a t e s ,  

t h e  t r i b e ,  o r  t h e  U n i t e d  S t a t e s  on b e h a l f  of t h e  t r i b e  p a r t y  t o  

t h e  compact s h a l l  b e  p e r m i t t e d  6  months a f t e r  t h e  c o u r t ' s  d e t e r -  



n i n a t i o n  t o  f i l e  a s t a t e m e n t  o f  c l a i m ,  a s  p r o v i d e d  i n  85-2-224,  

a n d  t k e  c o u r t  s h a l l  t h e r e a f t e r  i s s u e  a new p r e l i m i n a r y  d e c r e e  

i n  a c c o r d a n c e  w i t h  85-2-231; p r o v i d e d ,  however ,  t h a t  a n y  p a r t y  

t o  a  compac t  d e c l a r e d  v o i d  may a p p e a l  f r o m  s u c h  d e t e r m i n a t i o n  

i n  a c c o r d a n c e  w i t h  t h o s e  p r o c e d u r e s  a p p l i c a b l e  t o  85-2-235,  a n d  

t h e  f i l i n g  o f  a n o t i c e  o f  a p p e a l  s h a l l  s t a y  t h e  p e r i o d  f o r  

f i l i n g  a s t a t e m e n t  o f  c l a i m  a s  r e q u i r e d  u n d e r  t h i s  s u b s e c t i o n .  

(7) TEIE PROVISIONS OF I SECTIOIJ SHALL NOT APPLY TO 

TEMPORARY PRELIMINARY DECREES ENTERED PURSUANT TO 85-2-231.  



2 .  LEGISLATION C O N C E R N I N G  ADMINISTRATION OF DECREES. 

3-7-211. Appointment of  water c o n n i s s i o n e r s .  The 

$ d f k f / / d d d d k / / d f / / k b k H / / H b f k f / / d d $ i b d b r ?  DISTRICT COURT H A V I N G  

T E R R I T O R I A L  JURISDICTION OVER THE SUBBASIN I N  W H I C H  THE CONTRO- 

VERSY ARISES may a p p o i n t  and s u p e r v i s e  a wa te r  commissioner  a s  

p r o v i d e d  f o r  i n  T i t l e  8 5 ,  c h a p t e r  5 .  

3-7-212. Enforcement  o f  f i n a l  d e c r e e .  The IrQbfkf 
dbdQk/d f /kbbH/ f lb fkr ' /dd f~b&df i  DISTRICT COURT H A V I N G  T E R R I T O R I A L  

JURISD1CTIOf.J OVER THE SUBBASIN I N  W H I C H  THE COlJTROVERSY ARISES 

may e n f o r c e  t h e  p r o v i s i o n s  of a  f i n a l  d e c r e e  i s s u e d  Jfi FOR 

t h a t  ) 6 $ f k f / m w / d d / b k b f i d f i N / j c d / B S f z f i ! b  SUBBASIN OR t I l J  

THE ABSENCE O F  A N Y  SUCH FINAL D E C R E E  H A V I N G  BEEN ISSUED, THE 

PROVISIONS OF A N Y  PRELIMINARY D E C R E E  OR TEMPORARY PRELIM1 NARY 

DECREE ENTERED U N D E R  85-2-231. 

85-2-406. D i s t r i c t  c o u r t  s u p e r v i s i o n  of  w a t e r  d i s t r i b u t i o n .  

(1) The d i s t r i c t  c o u r t s  s h a l l  s u p e r v i s e  t h e  d i s t r i b u t i o n  o f  

w a t e r  among a l l  a p p r o p r i a t o r s .  T h i s  s u p e r v i s o r y  a u t h o r i t y  

i n c l u d e s  t h e  s u p e r v i s i o n  of a l l  wa te r  commiss ione r s  a p p o i n t e d  

p r i o r  o r  s u b s e q u e n t  t o  J u l y  1, 1973 .  The s u p e r v i s i o n  s h a l l  be 

gove rned  by t h e  p r i n c i p l e  t h a t  f i r s t  i n  t i n e  is f i r s t  i n  r i g h t .  



121 ( 2  ) A  controversy between appropriators Wdrp(/$/$b)litkk 
g H i k H / / ~ d $ / N e ' e ' d / M d / M e / N / M / N / k k f i k d d / / B k X k f  MhbkAbh//bf 
k $ i 8 f i h A / k ~ / W r / d e " z / / $ d d ~ / Z / / b e / / ~ i ( d / k t i b $ f k f  shall be settled 

by the district court / HAVING T E R R I T O R I A L  

J U R I S D I C T I O N  OVER THE SUBBAS124 I N  WHICH THE CONTROVERSY A R I S E S .  

f,ifi&f//d/e'ds/e'e', The order of the district court settling the 

controversy may not alter the existing rights and priorities 

established in fMf!//f'j!ddz A  TEMPORARY P R E L I M I N A R Y  DECREE OR 

P R E L I M I N A R Y  decree ENTEKED UNDER P A R T  2 O F  T H I S  C H A P T E R ,  BUT 

S H A L L  R E F E R  T O  T H E  A P P R O P R I A T E  WATER COURT ANY P O R T I O N  O F  SUCH 

CONTROVERSY IFJVOLVING T H E  NATURE O F  E X I S T I N G  R I G H T S  AND P R I O R I -  

T I E S  E S T A B L I S H E D  I N  A  TEMPORARY P R E L I M I N A R Y  DECREE OR P R E L I M I -  

NARY D E C R E E .  UPON R E - R E F E R R A L ,  THE D I S T R I C T  COURT S H A L L  E N T E i i  

SUCH ORDER A S  I T  D E T E R M I N E S  T O  BE A P P R O P R I A T E  AND C O N S I S T E N T  

WITH THE R E S O L U T I O l J  O F  THE R E F E R R E D  I S S U E S  BY THE WATER COURT.  

T H E  D I S T R I C T  C O U R T ,  I N  R E S O L V I N G  SUCH CONTROVERSY,  MAY A L T E R  

R I G H T S  AND P R I O R I T I E S  C O N T A I N E D  I N  A  F I N A L  DECREE B A S E D  UPON 

ABAfJDOlJMENT, WASTE,  I L L E G A L  CHANGE O F  R I G B T S  OR O F  T H E  F A C I L I -  

T I E S  USED I P J  T H E I R  E X E R C I S E ,  OR ENLARGED USE O F  T H E  WATER R I G H T S  

I N V O L V E D .  I n  cases involving permits issued by the department, 

N E I T H E R  THE WATER COURT NOR the D I S T R I C T  court may yibf anend 

the respective rights established in the permits or alter any 

terms of the permits unless the permits are inconsistent or 

interfere with rights and priorities established in A  

final decree E N T E R E D  UNDER P A R T  2 O F  T H I S  C H A P T E Z .  The order 

settling the controversy shall be appended to the final decree, 

and a copy shall be filed with the department. The department 

shall be served with process in any proceeding under this sub- 

section, and the department may, in its discretion, intervene 

in the proceeding. 



85-5-101. Appointment of water connissioners. * * * 

(2) When the existing rights of all appropriators from a 

source or in an area have been determined in a PRELIMINARY 

 DECREE^ TEMPORARY PRELIMINARY D E C R E E  OR A final decree issued 

under chapter 2 of this title, the judge of the district court 

shall upon application by the department of natural resources 

and conservation appoint a water commissioner. The water com- 

missioner shall distribute to the appropriators, from the source 

or in the area, the water to which they are entitled. 



3. LEGISLATION CONCERNING CHANGES OF WATER RIGHTS. 

85-2-402. Changes in appropriation rights. (1) An appro- 

priator may not make a change in an appropriation right, NOR 

MAKE OR CAUSE ANY PHYSICAL RELOCATION, ENLARGEMENT, EXTENSIOtJ, 

REPLACEMENT, OR OTHER MODIFICATION OF EXISTING DIVERSION, 

CARRIAGE, DISTRIBUTION, OR STORAGE FACILITIES USED IN THE EXER- 

CISE OF SUCH APPROPRIATION RIGHT except as permitted under this 

section and with the approval of the department or, if applic- 

able, of the legislature. 

(2) Except as provided in subsections (3) through ( 5 ) ,  the 

department sl~all approve a change in appropriation right OR IN 

THE FACILITIES USED FOR ITS EXERCISE if the appropriator proves 

by substantial credible evidence that the following criteria 

are met: 

(a) The proposed use OR FACILITIES CHANGE will not 

adversely affect the water rights of other persons or other 

planned uses or developments for which a permit has been issued 

or for which water has been reserved. 

(b) The proposed means of diversion, construction, 

and operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

( d )  THE PROPOSED CHANGE IN TBE APPROPRIATION RIGHT OR 

IN THE FACILITIES USED IN ITS EXERCISE WILL NOT RESULT IN OR 

FACILITATE EITHER WASTE OF WATER OR A STREAM DEPLETION IN EXCESS 

OF THE STREAN DEPLETION CAUSED BY THE HISTORICAL BENEFICIAL USE 

OF WATER MADE IN THE EXERCISE OF THE APPROPRIATION RIGHT. 

(3) The department may not approve a change in purpose of 

use or place of use of an appropriation of 4,000 or more acre- 



feet of water a year and 5.5 or more cubic feet per second of 

water unless the appropriator proves by substantial credible 

evidence that: 

(a) the criteria in subsection (2) are net; 

(b) the proposed change is a reasonable use. A find- 

ing of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water 

supply, as well as projected demands of water for future bene- 

ficial purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of existing 

water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of 

water for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for whi.ch application has 

been made; 

(v) the effects on private property rights by 

any creation of or contribution to saline seep; and 

(vi) the probable significant adverse environ- 

mental impacts of the proposed use of water as determined by 

the department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 



(4) The department may not approve a change in purpose of 

use or place of use for a diversion that results in 4,000 or 

nore acre-feet of water a year and 5.5 or more cubic feet per 

second of water being consumed unless: 

( a )  the ap2licant proves by clear and convincing evi- 

dence and the department finds that the criteria in subsections 

(2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(11) A change in appropriation right OR THE FACILITIES USED 

IN ITS EXERCISE contrary to the provisions of this section is 

invalid. No officer, agent, agency, or employee of the states 

may knowingly permit, aid, or assist in any manner suck 

unauthorized change in appropriation right OR FACILITIES. IJcl 

person or corporation may, directly or indirectly, personallq' 

or through an agent, officer, or employee, attempt to change ar 

appropriation right OR FACILITIES USED IN ITS EXERCISE except 

in accordance with this section. 



4 .  L E G I S L A T I O N  CONCERNING C O R R E C T I O N  O F  C L E R I C A L  ERRORS I N  

D E C R E E S .  

8 5 - 2 - 2 3 4 .  F i n a l  decree .  

( 7 )  C L E R I C A L  M I S T A K E S  I N  ANY F I N A L  DECREE MAY BE CORRECTED 

AT ANY T I M E  BY THE WATER J U D G E  ON H I S  OWN I N I T I A T I V E  OR ON T H E  

P E T I T I O N  O F  ANY P E R S O N .  THE WATER J U D G E  SMALL ORDER SUCH N O T I C E  

O F  ANY C O R R E C T I O N  P R O C E E D I N G S  A S  HE D E T E R M I N E S  T O  BE A P P R O P R I A T E  

T O  A D V I S E  A L L  P E R S O N S  WEIO MAY BE A F F E C T E D  T H E R E B Y .  ANY ORDER 

O F  T H E  WATER J U D G E  MAKIlJG OR DENYING SUCH C O R R E C T I O N  SHALL BE 

S U B J E C T  T O  A P P E L L A T E  R E V I E W .  



5 .  L E G I S L A T I O N  COL?CERNING T H E  P R I M A  F A C I E  E V I D E N C E  S T A T U T E .  

8 5 - 2 - 2 2 7 .  C l a i m  t o  c o n s t i t u t e  p r i m a  f a c i e  e v i d e n c e .  FOR 

P U R P O S E S  O F  A D J U D I C A T I N G  R I G H T S  P U R S U A N T  0 T H I S  C H A P T E R ,  a 

c la im o f  a n  e x i s t i n g  r i g h t  f i l e d  i n  a c c o r d a n c e  w i t h  8 5 - 2 - 2 2 1  

c o n s t i t u t e s  p r i m a  f a c i e  p r o o f  o f  i t s  c o n t e n t  u n t i l  i s s u a n c e  o f  

a f i n a l  d e c r e e .  F O R  P U R P O S E S  O F  A D M I N I S T R A T I O N  O F  TfAYEP, R I G H T S ,  

T H E  P R O V I S I O N S  O F  ANY TEMPORARY P R E L I M I N A R Y  D E C R E E  O R  P R E L I M I -  

NARY D E C R E E  S H A L L  S U P E R C E D E  SUCH C L A I M  O F  E X I S T I N G  R I G H T  U l J T I L  

A  F I N A L  D E C R E E  I S  I S S U E D .  



6 .  L E G I S L A T I O N  C O N C E R N I N G  R E O P E N I N G  AND R E V I E W  O F  P R E V I O U S L Y  

I S S U E D  P R E L I M I N A R Y ,  TEMPOPARY P R E L I M I N A R Y  AND F I N A L  D E C R E E S .  

8 5 - 2 - 2 3 7 .  I i E O P E f J I N G  A1JD R E V I E W  O F  D E C R E E S .  (1) W I T H I N  1 3 0  

DAYS F O L L O W I N G  T H E  E F F E C T I V E  DATE O F  T H I S  S E C T I O N ,  T H E  WATER 

J U D G E S  S H A L L  P R O V I D E  i3Y ORDER F O R  T H E  R E O P E N I N G  AND R E V I E W ,  

W I T H I N  TEIE L I M I T A T I O N S  O F  T H E  P R O C E D U R E S  H E R E I N A F T E R  S E T  F O R T H ,  

O F  A L L  P R E L I M I N A R Y ,  TEMPORARY P R E L I M I N A R Y  OR F I N A L  D E C R E E S  WHICH 

S H A L L  HAVE B E E N  I S S U E D  BY THEM P R I O R  T O  T H E  E F F E C T I V E  DATE O F  

T H I S  S E C T I O N .  

( 2 )  S U C H  ORDER S H A L L  P R O V I D E  T H A T  T H E  WATER J U D G E  W I L L  

R E O P E N  AND,  UPON A H E A R I N G ,  R E V I E W  I T S  D E T E R M I N A T I O N  O F  ANY 

C L A I M  I N  SUCH D E C R E E  UPON A  T I M E L Y  F I L I N G  O F  AN O B J E C T I O N  T O  

SUCH C L A I M  WHICH S H A L L  HAVE B E E N  MADE W I T H  T H E  SAME S P E C I F I C I T Y  

A S  I S  R E Q U I R E D  F O R  T H E  F I L I N G  O F  O B J E C T I O N S  UNDER 8 5 - 2 - 2 3 3 ( 3 ) .  

( 3 )  T H E  WATER J U D G E S  S H A L L  S E R V E  PJOTICE O F  T H E  ENTRY O F  

T H E  ORDER P R O V I D I N G  F O R  R E O P E N I N G  AND R E V I E W  T O  T H E  DEPARTMENT 

AND T O  T H E  SAME C L A S S  O F  P E R S O N S  A S  WOULD BE E N T I T L E D  T O  R E C E I V E  

S E R V I C E  O F  N O T I C E  UNDER T H E  P R O V I S I O N S  O F  85 -2 -233 ,  A S  AMENDED. 

( 4 )  110 O B J E C T I O N  S H A L L  BE E F F E C T I V E  T O  C A U S E  A  R E O P E N I N G  

AND R E V I E W  O F  ANY P A R T I C U L A R  C L A I M  U N L E S S  T H A T  0 B J E C T I C ) N  S H A L L  

HAVE B E E N  F I L E D  W I T H  T H E  A P P R O P R I A T E  WATER COURT NOT L A T E R  THAN 

1 8 0  DAYS A F T E R  T H E  I S S U A N C E  O F  T H E  ORDER P R O V I D E D  F O R  I N  

8 5 - 2 - 2 3 7 ( 1 )  WHICH P E R I O D  O F  T I M E  MAY, F O R  GOOD C A U S E  SHOWN, BE  

EXTENDED BY T H E  WATER J U D G E  F O R  AN A D D I T I O N A L  1 8 0  D A Y S ,  I F  

A P P L I C A T I O N  F O R  SUCH E X T E N S I O N  I S  MADE W I T H I N  1 8 0  DAYS A F T E R  

T H E  ENTRY O F  T H A T  O R D E R .  

( 5 )  T I IE  WATER J U D G E  S H A L L  N O T I F Y  TIIE C L A I M A N T  OF T H E  T I M E L Y  

F I L I N G  O F  AN O B J E C T I O N  T O  H I S  C L A I M ,  AND A F T E R  F U R T H E R  REASON-  

A B L E  N O T I C E  T O  BOTH T H E  C L A I M A N T  AND '?RE O B J E C T O R ,  S E T  T H E  

MATTER F O R  H E A R I N G .  T H E  WATER J U D G E  MAY CONDUCT I P J D I V I D U A L  O R  



C O N S O L I D A T E D  H E A R I P J G S .  A B E A R I N G  S H A L L  BE  CONDUCTED A S  F O R  

O T H E R  C I V I L  A C T I O N S .  ON T H E  O R D E R  O F  T H E  WATER J U D G E ,  A  B E A R I N G  

MAY BE CONDUCTED BY T 9 E  WATER ?{ASTER,  WHO S H A L L  P R E P A R E  A R E P O R T  

O F  T H E  H E A R I N G  A S  P R O V I D E D  I N  1 4 . R . C I V . P . ,  R U L E  2 ( E ) .  

( 6 )  T H E  WATER J U D G E  S H A L L ,  01.J T H E  B A S I S  O F  ANY H E A R I N G  

H E L D  ON T H E  M A T T E R ,  T A K E  SUCH A C T I O N  A S  MAY BE WARRANTED FROF4 

T H E  E V I D E N C E  T H E N  B E F O R E  H I M ,  I N C L U D I N G  D I S M I S S A L  O F  T B E  O B J E C -  

T I O l J  O R  M O D I F I C A T I O N  O F  T H E  P O R T I O N  O F  T H E  D E C R E E  E V I D E N C I N G  

T H E  C O N T E S T E D  C L A I M .  

( 7 )  O R D E R S  O R  D E C R E E S  M O D I F Y I N G  P R E V I O U S L Y  I S S U E D  F I N A L  

D E C R E E S  A S  A  R E S U L T  O F  T H E  P R O C E D U R E S  P R E S C R I B E D  H E R E I N  S H A L L  

BE A P P E A L A B L E  I N  T H E  MANNER P R O V I D E D  BY LAW F O R  A P P E A L S  TAKEN 

FROM F I N A L  O R D E R S  O F  D I S T R I C T  C O U R T S .  

( 8 )  A P P E A L S  FROM O R D E R S  O R  D E C R E E S  M O D I F Y I N G  P R E V I O U S L Y  

I S S U E D  P R E L I M I N A R Y  O R  TEMPORARY P R E L I M I N A R Y  D E C R E E S  A S  A  R E S U L T  

O F  THE P R O C E D U R E S  S E T  FORTH H E R E I N  MAY BE TAKEN UNDER 8 5 - 2 - 2 3 5  

WHEN SUCH P R E L I M I N A R Y  O R  TEMPORARY P R E L I M I N A R Y  D E C R E E S  HAVE 

B E E N  MADE F I N A L  D E C R E E S .  
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August 18, 1988 

Jack F. Ross 
Saunders, Snyder, Ross & Dickson, P.C. 
707 Seventeenth Street 
Suite 3500 
Denver, CO 80302 

Dear Jack: 

Thank you for submitting the draft report, which we received on 
August 1. As staff for the committee we will not comment 
substantively on the findings and conclusions and will focus 
instead on offering comments based on the requirements of the 
approved study design. In general, though, we commend you for 
providing a very readable and concise report. 

A. DNRC Roles, Practices, and Relationship with the Water Court 

1. Separation of powers. A major concern has been the flip 
side of the separation of powers issue addressed. That is, does 
the Water Court in providing direction to the Department of 
Natural Resources and Conservation (DNRC) unlawfully interfere 
with the powers delegated to this executive agency? Of 
particular controversy has been the Court's involvement in 
regulating field investigations. 

2. DNRC's Multiple Roles. The DNRC's functions are not 
separated by division. The functions appear to be divided 
according to the following format: Engineering Bureau, Water 
Resources Division (WRD) -- claimant; New Appropriations Program, 
Water Rights Bureau, WRD -- permitting entity; Adjudication 
Program, Water Rights Bureau, WRD -- examiner; Legal Staff, 
Director's Office -- objector. 

3. Adequacy of Claims Examination. The question stated in 
the study design is addressed. 



Jack F. Ross 
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4. Efficiency of Examination Process. The question stated 
in the study design is addressed. 

5. Sufficiency of Claimants' Access to DNRC Information. 
The question stated in the study design is addressed. 

6. Claimants' Perception of Fairness of DNRC Process. The 
question stated in the study design is addressed. 

B. Water court Practices and Procedures. 

1. Extent of Variance in Procedures and Guidelines Applied 
to Claims. The question stated in the study design is addressed. 

2. Adequacy of Notice of Adjudication Proceedings. The 
narrative does not appear to address in much detail the factual 
question: "[tlo what extent have varying procedures and 
guidelines been applied to different water rights claims?" 

3. Late claims and objections. The narrative does not 
address whether, or how, late objections (assuming they occur) 
are handled. 

4. Sufficiency of Water Court Adjudication Schedule to 
Insure Due Process. The narrative does not state clearly 
whether or not the timeline proposed by the Water Court is 
sufficient to ensure adequate due process for all claimants 
including the resolution of federal and tribal claims in the 
State Courts (although it suggests an additional notice and 
objection period for preliminary and final decrees is "necessary 
and desirable") . 

5. Optimum adjudication schedule. The question in the 
study design is addressed. 

6. Sufficiency of Claimants' Access to Court Information. 
The question stated in the study design is addressed. 

7. Efficiency of Water Court. The question stated in the 
study design is addressed. 

8. constitutionality of Water Court Structure. The 
question stated in the study designed is addressed. 

9. Sufficiency of Water Court's Claims Index and Docket 
System. The question stated in the study design is addressed. 

10. Water Court's Criteria for Requiring Further Proof. 
The question stated in the study design is answered, though the 
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"gray area" remarks are described differently in the new claim 
examination rules. 

C. McCarran Amendment Considerations 

1. McCarran Amendment Adjudication Issues. The narrative 
describes a congressional and judicial history, with some 
explanation of rationale, but does not state explicitly the 
necessary elements for a McCarran amendment adjudication. 

2. Sufficiency of Montana Act Under McCarran Standards. 
The question stated in the study design is addressed. 

3. Adequacy of Integration of Federal Riqhts. The question 
stated in the study design is addressed implicitly. 

4. Conflicts Between Montana Law and Federal Law. The 
question stated in the study design is addressed implicitly. 

5. Montana Adjudication Remedial Measures. The question 
stated in the study design is addressed. 

D. Accuracy of Adjudication Decrees, 

1. Accuracy of Final Decrees. The question stated in the 
analysis part of the study design is addressed. Was a random 
sample of claims for accuracy undertaken, as suggested in the 
data collection part of the study design? 

2. Desirability of a Mandatory Adversarial System. The 
question stated in the study design is addressed. 

3. Usefulness of Decrees to Water Users. The question 
stated in the study design is addressed. 

4. Reliability of Decrees in Equitable Apportionment or 
Interstate Compacting. The question stated in the study design 
is addressed. 

5. Statutory Process to Correct Adjudication Errors. If 
errors of substance are found in a final decree, is there a 
process that could be established statutorily to address these 
errors (or are 85-2-235 and 85-2-402, MCA adequate)? 

6. Effect of Final Powder River Decree on Unadjudicated and 
Noncompacted Federal Rights. The question stated in the study 
design is addressed. 
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E. ~dditional Questions Concerning the Adjudication Process 

1. Leqality of the Conclusive Presumption of Abandonment. 
The question stated in the study design is addressed. 

2. Effect of the Prima Facie Evidence Statute and Need for 
Any Modification. The question stated in the study design is 
addressed. 

3. Need for Additional Delineation of DNRC 
Responsibilities. The question stated in the study design is 
addressed. 

4. Legal Effect of Decrees Issued by the Water Courts. Is 
administration of nonfinal decrees by water commissioners a 
legitimate policy option? If a need- for comprehensive water 
right administration developed, what legislation would be 
necessary? 

5. Effects of the 1986 Stipulation and Related Court 
Decisions and Rulemaking. The narrative does not address 
legislation unrelated to the 1986 stipulation, including HB 754, 
the bill sponsored by the Water policy committee last session 
(the study design includes consideration of recent legislation). 

6. Integration of Subbasins by Notice of Mainstem Claims. 
The question stated in the study design is addressed. 

In general, the Committee might benefit from additional 
explanation and documentation, particularly where the answers to 
the study questions are summarized briefly. 

We hope these comments are helpful and particularly wish to 
thank you for submitting the report in a timely manner. Please 
call us if you have any questions. 

Deborah B. Schmidt 

Robert J. Thompson 

ADJCOMl 



August 9, 1988 

WATER JUDGES: 

uppor Missouri R h r  Basln 
Ch~ef Judge W. W. Lessley 
PO. Box 879 
Bozeman. MT 597710879 

Lower Missouri Rlvrr B l r in  CY Cornmi ee 
~udgeBernardW.Thomas C/O Environment a1 Qua1 ity Council 
PO. Box 938 
Chlnook. MT 59523 Capitol Stat ion 
Clark Fork Rlmt Barln 

Helena, MT 59620 
~ u d g a  Le~f  Enckson 
PO BOX 839 Re: Comments to Draft Report on 
Kalispell, MT 599034839 Water Adjudication Process 
Yeliowrlone Rlvw Barln 
Judge Roy C. Rodeghiero 
PO. BOX 448 Dear Senator Galt: 
Roundup, MT 59072 

Enclosed please find comments made by the Montana Water 
Court to the Draft Report prepared by Saunders, Snyder, 
Ross and Dickson, PC. 

The Draft Report does a good job of addressing many of 
the legal questions concerning Montana's water 
adjudication. Our comments will be brief. 

Under the discussion of separation of powers, pages 12 
and 13, Draft, there is no clear statement 
regarding one of the most controversial separation of 
powers issues - that is whether the water Court's past 
and present directions to DNRC pursuant to Sec. 
85-2-243, MCA, as applied, constitute an 
unconstitutional exercise of executive or 
administrative authority by the Water Court. A 
statement on this issue by the consultant could help 
resolve current controversy. 

Thank you for the opportunity to comment on the Draft 
Report. 

Best personal wishes /' 

J Chief Water Judge I 
': . . to expedite and facilitate the 8djudlcation of existing water rights. " 

CH. 697 L 1979 



August 17, 1988 

Deborah Schmidt 
Executive Director 
Environmental Quality Council 
Room 432 
State Capitol 
Helena, MT 59620 

Re: Draft Evaluation of Montana's 
Water Rights Adjudication Process 

Dear Deborah: 

The Department of Fish, Kildlife and Parks is reviewing 
the Draft Evaluation of Montana's Water Rights Adjudication 
Process prepared for the Water Policy Committee. The report 
indicates that Wright water Engineers, an engineering firm, was 
hired to do an independent evaluation of the accuracy of Water 
Court decrees. It is my understanding that the Wright Water 
Engineers report and other investigations conducted by the law 
firm of Saunders, Snyder, Ross and Dixon have not teen 
submitted to the Water Policy Committee staff for review. I 
respectfully request an opportunity to review the reports 
relied upon in preparing the Draft Evaluation. All such 
reports are public documents and must be made available for 
public review under Article 11, Section 9 of the Montana 
Constitution and Montana's Public Records Acts. Please 
consider this a formal request for copies of the documents in 
question. If there is a charge for making copies of these 
documents, please advise. 

Thank you for your cooperation. 

Sincerely, 

Robert N. Lane 
Chief Legal Counsel 

G. Steven Brown 



August 17, 1988 

Deborah Schmidt 
Executive Director 
Environmental Quality Council 
Room 432 
State Capitol 
Helena, MT 59620 

Re: Draft Evaluation of Montana's 
Water Rights Adjudication Process 

Dear Deborah: 

The Department of Fish, Wildlife and Parks ('DFWP.) 
submits the following comments to the July 29, 1988 Draft 
Evaluation of Montana's Water Rights Adjudication Process: 

1.Separation of Powers and DNRC's Multiple Roles (pages 12 
through 16 of the Draft Evaluation of Montana's Water Right 
,Adjudication Process, hereinafter "Draft Evaluationn). The 
discussion of separation of powers and DNRC's multiple roles 
may be legally correct. However, the analysis completely 
misses the legal issues raised by the Department and Board of 
Natural Resources and Conservation ("DNRC" or 'BNRCn). At 
issue is whether the Water Court can control the exercise of 
discretion by DNHC in the verification of claims. There is no 
discussion of this issue in the Draft Evaluation. 

The Montana Supreme Court concluded in Matter of the 
Activities of the Department of Natural Resources and 
Conservation, ~ 0 n t  . - , 740 P.2d 1096, 44 St. Rptr. 604 
(1987) that it did not have a sufficient factual record to rule 
on the separation of powers issues raised by DNRC and BNRC . at p. 616). The Supreme Court then cited the Stipulation 
as support for a finding that the Fiater Court has no "intention - - . . . to override or control the day to day operations of the - - 

DNRC" (Id.). - 
The Montana Supreme Court has not ruled on the question of 

whether the Water Court is violating the separation of powers 
doctrine by preventing DNRC from properly investigating all 
claims filed under the Senate Bill 76 adjudication. There is a 
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great difference between the Water Court's authority to control 
what is admissible as evidence in a judicial proceeding and the 
Water Court's authority to control the executive branch's daily 
activities. All that DNRC and BNRC asserted in its dispute 
with the Water Court was that DNRC had discretion to conduct 
its own evaluation of claims and prepare that documentation for 
consideration by any person who might wish to review it. The 
Water Court, of course, is free to rule on the admissibility of 
DNRC'S investigative information or determine what weight the 
information will be given in Water Court proceedings. The 
authors of the Draft Evaluation did not address the central 
legal question raised in Matter of the Activities of the 
Department of Natural Resources and Conservation. 

The Water Court continues to interfere with the daily 
activities of DNRC in compiling information about pre-July 1, 
1973 water right claims. The orders issued by the Water Court 
prohibiting DNRC from re-examining claims under the Supreme 
Court's new verification procedures are examples of the Water 
Court's intention to control DNRC's investigative functions. 
DFWP also submitted substantial evidence documenting the Water 
Court's interference with DNRC's attempts to reverify claims in 
Matter of the Adjudication of the ~xis-tin~ Rights to- the Use of 
all the Water, Both Surface and Underground, Within all Water 
Basins Within the State of Montana, Water Court Cause No. 
88-1. DFWP will be glad to discuss this information with the 
Water Policy committee- on August 29, 1988 if you so desire. 

2. Adequacy of Claims Examination. The authors of the 
Draft Evaluation conclude on page 17 that the verification of 
claims before the adoption of rules by the Supreme Court was 
adequate when coupled with the judicial process established by 
the Water Court and the ability to object to claims. There is 
no substantiation for this conclusion. 

The Draft Evaluation (p. 30) points out that 130,000 
claims are in the process of being included in temporary 
preliminary or preliminary decrees. Over 109,000 of a total of 
approximately 204,000 claims had already been verified as of 
March 1988. It has been DFWP's contention that the old 
verification procedures were inadequate. These claims will not 
be reverified under the Supreme Court's new verification rules 
as far as the Water Court is concerned and nothing in the water 
Court's adjudication procedure is designed to identify problem 

- claims in the absence of an objection. 



Deborah Schmidt 
August 17, 1988 
Page Three 

The authors of the Draft Evaluation state on page 3 that 
the subcontractor, Wright Water Engineers, provided "an 
independent objective evaluation of the accuracy of Water Court 
decrees and the Water Court/DNRC claims evaluation process." 
The Wright Water Engineers' report and other accuracy reports 
were not included in the Draft Evaluation. Before DFWP can 
comment on the Draft Evaluation's accuracy conclusions, the 
supporting documentation for those conclusions must be 
available for public review. By Separate letter, DFWP has 
requested a copy of the Wright Water Engineers' report and all 
similar investigation reports. Accuracy of the Water Court's 
decrees may be the most important issue to be addressed. A 
conclusion that the decrees are accurate without supporting 
documentation will not resolve the issue. The Water Policy 
Committee and the public need to know how many claims were 
examined and what process was used to evaluate the accuracy of 
claims. 

3. Variance in Verification Procedures. The authors of 
the Draft Evaluation conclude that the variance in verification 
procedures is not significant and that Water Court procedures 
will resolve any problems (pp. 21 and 22 of Draft Evaluation). 
In support of this contention, the authors claim that the Water 
Court has ordered DNRC to re-examine 4 partially verified 
basins under the new rules. DFWP believes this assertion is 
incorrect. 

Perhaps the only point that needs to be made here is that 
over 109,000 claims have been verified under 35 "updatedw and 
now outdated verification procedures. The remaining 95,000 
will be verified under a new set of verification procedures 
issued by the Supreme Court. Of course, we don't even know if 
these verification procedures are final since the Supreme Court 
has never issued a final order adopting the new verification 
rules. There are significant differences between the new and 
old verification procedures. The Draft Evaluation concludes 
that Water Court procedures and appeals will eliminate any 
inequities in the treatment of claims without detailing which 
procedures will overcome the deficiencies in the old 
verification process. 

4. Inadequate Notice. We concur in the recommendation 
that all decrees previously issued by the Water Court must be 
subject to a new and expanded notice procedure. It should be 
emphasized that this is especially true where Indian and 
federal claims being negotiated by the Compact Commission are 
involved. 
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5. Water court Efficiency. The Draft Evaluation 
concludes that the Water Court has been "highly efficient" in - - 
the adjudication of claims. No one has ever disputed that the 
Water Court has been efficient. The assertion has always been 
that the water Court's efficiency has been at the expense of 
accuracy. If the information which forms the basis of the 
Court's adjudication is inaccurate, then no degree of 
efficiency can prevent grossly inadequate final decrees. This 
"garbage in, garbage out" problem is not addressed in the Draft 
Evaluation. 

6. Constitutionality of the Water Court Structure. The 
authors of the Draft Evaluation go to great lengths to respond 
to Donald MacIntyre's law review article questioning the 
constitutionality of the Water Court. DFWP believes the 
analysis ignores the Constitutional Convention's unwaivering 
commitment to electing judges in Montana. The following 
excerpts from the Constitutional Convention debates emphasize 
this point. 

Delegate Dave Holland presented the Judiciary Committee's 
majority proposal for election of judges. Delegate Holland 
stated: 

"I submit to you that the people of 
this state want to elect their judges and, 
if we come out of here with an appointive 
system, that this thing alone, in my 
estimation, could bring down the whole 
constitution." [Montana Constitutional 
Convention Verbatim Transcript, Vol. IV, p. 
1013, hereinafter "Convention Tr."] 

Even the Judiciary Committee's minority proposal, which 
involved the initial appointment and subsequent election of 
judges, clearly recognized that Montanans want to elect their 
judges. Delegate Berg presented the minority proposal and 
recognized that: 

. . . we, at least in the minority, 
did not feel that we should ever divorce 
the Judiciary from the electorate. We feel 
some kind of elective process is essential 
in the selection of the judiciary, as well 
as the selection of other officers." 
[Convention Tr. 1023.1 
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If there is any doubt that the Constitutional Convention 
believed that judges should be elected, the language in Article 
VII, Section 8(2) ends that doubt. An incumbent district or 
supreme court judge who is unopposed must have his or her name 
placed on the general election ballot for the purpose of 
allowing voters to approve or reject the judge. District and 
supreme court judges are the only elected officials under 
Montana law subjected to a rejection vote when they are 
unopposed. 

The Constitutional Convention's commitment to electing 
judges also negates any assertion that appointment of water 
judges for set terms and service for nine years can be 
considered a 'temporary' appointment under Article VII, Section 
6(3). DFWP suggests that the authors of the Draft Evaluation 
research and consider the Constitutional Convention transcript8 
in the evaluation of this issue. 

7. Accuracy of Final Decrees. Pages 6 and 46 conclude 
that it is not necessary to have final decrees that are 100% 
accurate. DFWP has neve; asserted that the final decrees must 
be 100% accurate. The Draft Evaluation misses the central 
issue and addresses an issue that no one has raised. 

8. Powder River Decree is Not Final. We commend the 
authors of the Draft Evaluation for this finding. 

9. The Conclusive Presumption of Abandonment Language is 
Legal. This is an excellent analysis and cites the case relied 
on by DFWP in its Supreme Court arguments. The recommendation 
that forefeited late claims be given a priority date junior and 
inferior to all other pre-July 1, 1973 rights must be carefully 
examined by the Water Policy Committee. 

10. General Observation -- Accuracy. The poll of water 
rights attorneys confirms that only 35% of the 23 lawyers 
responding believe that Water Court decrees are accurate with 
greater than 50% certainty. Thirteen of the 23 lawyers believe 
that the decrees are grossly inaccurate (less than 50% 
certainty). Only three believe the Water Court's decrees are 
accurate with more than 75% certainty. The lawyers involved in 
the adjudication process fully understand the inadequacy of the 
Water Court's procedures. It is important that all 
documentation concerning the Draft Evaluation's accuracy 
conclusions be available for public review. 
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We look forward to discussing these matters with you and 
the Water Policy Committee on August 29, 1988. 

Sincerely, 

Robert N. Lane 
Chief Legal Counsgl 

G. Steven Brown 
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GENERAL COMMENTS 

The draft report is written in clear and understandable 
language. However, it is not well-documented. As a prime 
example, no supporting documentation is included from the 
engineering firm which was hired as part of the study. Also, 
because the executive summary is not numbered to correspond with 
the appropriate analytical section, it is difficult to relate the 
summary conclusions to its corresponding rationale. The final 
report should be restructured to have the relevant executive 
summary conclusion as a final paragraph following the pertinent 
analysis. 

The Consultant has presented the draft study in a style which 
does not openly criticize any party involved in Montana's 
adjudication. Although this approach may be politically 
appropriate, the draft report does express serious concerns with 
the implementation of the adjudication. These serious problems 
will be overlooked, at least by the casual reader, because of the 
benign presentation. This may make it more difficult to enact 
meaningful corrective legislation if most legislators are willing 
to accept the report because of its style as a recommendation to 
maintain the status quo. 

Also, the draft report has failed to address the real issues 
which lead to the need for the study. The Consultant has 
addressed peripheral issues but has-not followed up with the 
issues central to the controversy, many of which were required by 
the study plan. Consequently, the casual reader is left-with the 
impression that the central issues have been addressed and that 
the status quo should be maintained. 

In the draft report the Consultant justifies some of its 
findings by limiting the finding to the "current phasen (e.g., 
Summary No. 17, and pages 6 and 4 3 ) .  The Consultant needs to 
define the term because the adjudication is in differing phases 
throughout the state. Second, and more important, the report 
should be concerned with the entirety of the adjudication and not 
a specific phase. The fact that a particular phase of the 
process is adequate does not mean that the final product will be 
adequate. The purpose of commissioning the report is to acquire 
professional judgment to point out the potential pitfalls with 
the process as it is projected to proceed. For example, the 
Consultant pointed out the pitfalls with respect to basin notice 
and the Powder River Decree, but failed to follow through on 
other important issues such as adequacy and separation of powers. 

The Consultant has concluded that the decrees are not 100% 
accurate. No assertion has ever been made that decrees are 
expected to be 100% accurate. The guidance the Consultant was 
expected to provide is a range of accuracy Montana should strive 



to achieve a high level of confidence that the results of the 
adjudication can be successfully used for the purposes described 
on pages 9 and 10 of the report. 

Attorneys generally understand due process, equal protection, 
separation of powers and the other constitutional and legal 
concerns inherent in a judicial process such as Montana's 
adjudication. The Consultant's "Water Rights Attorneys Surveyn 
establishes that less than 10% of the attorneys surveyed believe 
the decrees constitute accurate adjudications to any great 
extent; less than 5 %  to a moderate extent; and nearly 80% have 
less than 75% certainty in the accuracy of the adjudication. 
Rather than criticize the state for its implementation of the 
process, the Consultant argues, by necessary implication, for a 
cataloging of existing water rights and then to have DNRC look at 
historical use in change proceedings. In other words, the real 
work to an adjudication is being shifted from the courts to an 
administrative agency in change proceedings. Although the 
suggested remedy will expedite the adjudication, it renders the 
adjudication little more than a claims registration program. 

Essentially, the Consultant has selected a remedial measure 
(strengthen the administrative change process) to conclude that 
there is no real need to be concerned with the accuracy of the 
adjudication. However, the Consultant has no mechanism to 
control the discretion of the legislature in passing such 
remedial legislation and so Montana is left with the issue 
unanswered--is the adjudication being implemented to assure a 
high confidence of accuracy? The Consultant should discuss the 
problems with the adjudication that make adequacy a problem as is 
perceived by the vast majority of attorneys who responded to the 
questionnaire. For example, most attorneys recognize that the 
setting of priorities in the adjudication, as a matter of law, 
will make priority dates res judicata in a change proceeding. 
The adequacy of establishing priorities cannot be passed on to 
the DNRC in a subsequent administrative proceeding. 

Throughout the draft report the Consultant has put the cart 
before the horse; because of a perceived remedy the Consultant 
has ignored the problem. An approach like the Consultant's 
handling of the question of the accuracy of the decree process is 
used at page 45 in the McCarran Amendment sufficiency analysis 
where it is stated "[als previously discussed, we do not find the 
water court's implementation of the statutes to provide an 
unreasonable means of determining water rights, particularly in 
light of the remedies available to address improper court conduct 
or inaccurate results." The Consultant appears content to accept 
any potential flaw in the implementation of the adjudication so 
long as there is a judicial remedy. However, the legislature has  
recognized that judicial remedies are available and that the 
state and federal agencies, as well as major water users, do and 
will continue to utilize the courts if the legislature is 



unwilling to correct perceived wrongs. A major purpose for 
authorizing the study was to identify the problems, if any, that 
could be legislatively cured; it is unlikely the legislature 
intended to have the Consultant pass over potential problems 
because there is access to the courts or because potential 
remedial legislation can be enacted. Because of the Consultant's 
approach, identification and analysis of existing problems with 
the implementation of the adjudication is inherently weak. 

Similarly, the study concluded at pages 7, and 20 through 22, 
that there is no legal problem inherent in the use by the Water 
Court of evolving or differing procedures and guidelines in the 
adjudication process. Again, the stated reason for the finding 
is that water users can avail themselves of their due process 
rights so long as one chooses to participate as an adversary in 
the adjudication. The Consultant found no issue requiring 
legislative attention because "[wle assume that the Court will 
address any other problems or that appeals to the Supreme Court 
will do so." Frankly, the differing procedures issue is one of 
fairness. Claimants and objectors should not be callously 
required to advocate their due process rights in an appeal to the 
Montana Supreme Court. Although legislation need not be required 
to remedy the issue, sufficient documentation of the problem in 
the report as a fairness issue may motivate the Water Court to 
strive for uniformity from basin to basin, and within basins, 
without judicial prompting from the Montana Supreme Court. 

SPECIFIC COMMENTS 

1. COMMENT - page 4, Summary No. 1 on separation of powers. 

Summary No. 1 of the draft evaluation executive summary 
states: 

1. We conclude that the investigative functions 
performed by DNRC in aid of the adjudication 
process do not violate the separation of powers 
doctrines. 

Page 12 of the draft evaluation states: 

The specific question we were asked to address was 
whether the DNRC, a department of the executive 
branch, unlawfully exercises a judicial power when 
it develops factual information under section 
85-2-243, MCA to be used by the Water Court in the 
adjudication of pre-1973 water rights. 

The DNRC agrees with the answer to the question framed 
above. However, the question framed on page 6 of the December 
11, 1987, "Detailed Study Design According to Task and Questionn 
(Study Jesign) reads: 



Is there a separation of powers problem in regard 
to the relationship between the Water Court and 
the DNRC? Are remedial measures needed? 

The critical separation of powers issue here is not whether 
the DNRC can develop factual information for the Water Court's 
use--no one has questioned that-- the issue is whether the Water 
court's control of the day-to-day activities of this executive 
agency violates the separation of powers. The Water Court is 
able to control the extent to which the DNRC gathers facts. 
These issues are set out in the DNRC briefs in the case of 
Activities of the Department of Natural Resources and 
Conservation, 740 P.2d 1096 (Mont. 1987) , copies of which have 
been provided. Since that case decided that the Montana Supreme 
Court would adopt the examination rules as its own, the 
separation of powers issue remains and may even be exacerbated. 
The Confederated and Salish Kootenai Tribes have continually 
raised the separation of powers issue. Their latest arguments 
are found in their March 15, 1988, "Comments of the Confederated 
Salish and Kootenai Tribes of the Flathead Reservation on the 
Water Rights Claims Examination Rules of the Montana Supreme 
Courtn filed in Case No. 86-397, a copy of which has been 

. provided. - 

She issue is not whether the DNRC can gather facts for the 
Water Court--the issue is whether the Water Court can 
constitutionally control the DNRC to the extent that the Water 
Court must give permission to the DNRC to perform its 
administrative duty. 

2. COMMENT - page 4, Summary No. 3 on claim examination 
procedures. 

Summary No. 3 of the draft evaluation executive summary 
states: 

We found the claims examination procedures used by 
DNRC both before and after the promulgation of the 
new rules by the Supreme Court to have been 
adequate to provide reasonable evidentiary material 
for the Water Courts' use. (emphasis added). 

The DNRC does not believe the claims examination procedures 
adopted before the promulgation of the new rules by the Supreme 
Court were adequate to provide reasonable evidentiary material 
for the Water Courts' use. For example, out of almost 70,000 
claims examined under the old procedures, the Water Court 
allowed less than 20 field investigations. Additionally, 
important resource materials such as the Water Resource Surveys 
could often not be used. Because of these and other 
inadequacies, the DNRC was a proponent of the new claims 
examination procedures. 



Finally, a question not answered here is whether the new 
claims examination rules should even have been adopted by the 
Montana Supreme Court. Since the rules are procedural but also 
substantively affect water rights the way they are applied, the 
question arises as to the propriety of the Supreme Court to 
adopt rules it may later be asked to rule on. This due process 
concern is beyond, and in addition to, the separation of powers 
issue. 

3. COMMENT - page 5, Summary No. 7 on evolving guidelines. 
Summary No. 7 of the draft evaluation executive summary 

reads : 

7. We found no legal problem inherent in the use 
by the Water Courts of evolving or differing 
procedures and guidelines in the adjudication 
process. 

Page 17 of the draft evaluation also states: 

The question is whether the verification of claims 
under the original process, (as evolved and 
amended until the promulgation of the new rules) 
was adequate to verify the existence and nature of 
water right claims. We believe that it was, when 
coupled with the judicial process established by 
the Water Court and the availability of objection 
to claims in the Water Court. 

The DNRC believes that verification under the original 
process was not adequate to verify the existence and nature of 
water right claims. There are numerous factors which prompt 
this observation. Several of the more important factors are: 

- Inconsistency due to changing procedures between 
basins and during a basin review 

- Little or no review for "other usesn claims 

- Limited claimant contact 

- Few field investigations 

- Limited types of issues that were allowed to be 
described 

Claims under the old process were not reviewed under a 
consistent and uniform process. There were 35 updates to the 
old verification manual consisting of 336 separate changes 
between 1982 through 1985. Procedures which changed during the 
course of a basin verification were generally not retroactively 



applied, resulting in unequal treatment in reviewing and 
objecting to the claims in a basin. For example, depending on 
when an irrigation claim was reviewed, acreage may have been 
reduced based on DNRC verification information. In other 
instances the claimed acreage was not reduced when the DNRC 
found less acreage unless someone objected or the Water court 
heard the issue on its own motion. In short, claimants were not 
treated equitably in the verification process. 

Under the former verification procedures, there was little 
or no review for "other usesn claims. These include claims to 
mining, commercial, industrial, municipal, fish and wildlife, 
wildlife, recreational, and hydropower uses. They were for the 
most part decreed as claimed. Since there was little or no 
review for reasonableness, issues such as excessive flow rate, 
excessive volumes, or prolonged periods of nonuse were rarely 
noted. Under the new examination procedures, more information 
will be collected through questionnaires, claimant contact, and 
field investigations so that claims for these uses can be 
compared to what is reasonable and customary for the specific 
purpose. 

The past verification policy limited claimant contact to 
specific situations, and in some situations only with Water 
Court approval. Because of the limiting nature of the past 
policy, claimants were often not contacted when elements of a 
water right were unclear and questionable. It has been observed 
by the number of claimants objecting to their own claims that 
the lack of a more in-depth review, especially through claimant 
contact, has increased the inaccuracies and inconsistencies in 
the decrees. This is supported by the opinions expressed on 
page 16 of the draft report, with which states: 

... with so many thousands of claims being filed 
by claimants not experienced in such matters, it 
would not be surprising that many may have been 
confused about what to file for and how to 
complete the claim forms. Given the nature of 
human beings, undoubtedly some clainants could be 
expected to exaggerate their claims intentionally, 
while other exaggerations may have occurred 
through inadvertence or misuliderstanding. 
However, we have not been persuaded from the 
evaluation of the available evidence including 
Wright Water Engineers' investigation, that there 
has been a deliberate, wholesale and pervasive 
exaaseration of claims. Even if there were; the 
claiGs verification procedures authorized by the 
statute and now implemented under Supreme Court 
rules can provide a tool for the Water Courts to 
use in correcting any excesses found to exist 
while processing and evaluating the validity of 
claims now before them. (emphasis added). 



The present examination procedures encourage claimant 
contact to clear up discrepancies which would likely have been 
decreed under the previous procedures due to the limited 
claimant contact at that time. 

The fact that the DNRC was only allowed to field investigate 
less than 20 of the first 70,000 claims decreed (barely 0.0381 
is evidence that the former policies were deficient. Failure to 
field investigate likely resulted in erroneous claims being 
decreed with incorrectly identified issues due to inadequate 
data. Examples might be claims to historically irrigated 
acreage or mining claims not identifiable on available data 
sources. The present option of conducting a field 
investigation, at a minimum, ensures correct identification of 
issues, allowing the judicial process of objections to 
function. In the past the use of this integral option was 
virtually prohibited. 

In the past, the DNRC was restricted to providing the 
specific information requested by the water courts. Only 
certain issues were noted in the decrees. Examples of issues 
not identified are: 

Incremental development of irrigation rights 

- Filed and use rights on formerly adjudicated streams 

- Amendments expanding a claim 

- Application of the irrigation flow rate standard 

- Prolonged periods of nonuse 

Legitimate factual questions about claims were simply not 
pursued under the Water Court's old verification procedures. 
The Water Court often did not allow the DNRC to follow UP on - 
problems with claims. Accordingly, there are no remarks 
reflecting legitimate problems with claims, ones that would have 
been investigated by the DNRC had it not been held to the Water 
Court's verification procedures. There is no way for most 
potential objectors to know about problems with claims unless 
problems identified in the verification process are some how 
remarked in the decrees. The majority of objections to date 
have been based on remarks. Because the Water Court prohibited 
the DMRC from identifying numerous legitimate issues, many 
problem claims do not contain remarks that could serve as the 
basis for an objection or having the claim called in on the 
Water Court's own motion. 

Thus, the Water Court has applied varying examination 
procedures and guidelines which have been applied in the 
development of relevant factual data during the adjudication 



(page 2 0 ) .  There have been major changes between basins and 
even within basins in examination procedures and guidelines 
which substantially altered how claims were treated and 
determined to what extent claimants were required to participate 
in the process. The draft report concludes that a policy of 
uniformity in examination procedures and guidelines is desirable 
but not legally required. The DNRC specifically disagrees with 
this conclusion. The report makes a conclusion that there is no 
legal problem inherent in the use of differing procedures and 
guidelines in the adjudication process because claimants are 
afforded the opportunity to have their own rights heard before 
the Water Court and to object to claims of others. They support 
this by referencing State ex rel. Greelev which states that the 
statutory scheme of filing a claim and allowing for objections 
to other claims is adequate on its face. However, in this case 
we are concerned with implementation of the statute. 

Due process is denied when the Water Court treats persons 
with similar interest in a dissimilar fashion. Using 
substantially different examination procedures and guidelines 
between basins and even between claimants within a single basin 
is not merely procedural but has a:substantive effect on how 
those claims are treated. For example, tKe repdrt notes that 
certain guidelines are used to set initial parameters for 
determining the reasonableness of the claim. Once established 
these guidelines are used to determine which claims will be 
further investigated, and in many instances which claims were 
gray area remarked. In some basins claims were automatically 
changed based on these "somewhat arbitraryn (page 29)  guidelines 
and in other basins that same aspect of the claim might be 
decreed without even being further investigated. This disparate 
treatment in a general adjudication violates due process. At 
the very least, it is unfair to Montanans. They were not 
treated equally in this adjudication and they should not be 
forced to go to Court due to unequal treatment. 

4. COMMENT - page 4 ,  Summary No. 11 on claimant's access to 
information. 

- - 
Summary No. 11 of the draft evaluation reads: 

11. We found that claimant's access to Water 
Court decrees and other information is adequate. 

Claimants1 access to water court decrees is adequate in that 
decrees are located at the local water rights field office, the 
clerk of court's office for the counties involved, the Water 
Court, and the DNRC central office in Helena. Access to "other 
informationn is adequate for the first decree issued in a basin 
but is not adequate for subsequent decrees. The centralized 
record system is comprised of the original claim form and 
documentation submitted by the claimant, the computer record 



system, and a microfilm record of each claim file. The 
microfiche record of claims is properly updated during the 
examination phase and prior to the first decree for a basin being 
issued, But for subsequent decrees in the same basin, the 
complete record of changes to water rights exists only at the 
Water Court. Such "other information" as Water Court ordered 
changes, claimant's pleadings and evidence, stipulations and 
negotiated agreements with the Water Court are not allowed by the 
Water Court to be a part of the microfiche record until the next 
decree issuance is completed. 

In recent correspondence from the Water Court (March 1, 
19881, it indicated that claim files (including the Master's 
Reports) will be returned to the DNRC for microfilming at the end 
of each decree stage. The efficacy of this recent directive has 
not been tested as no subsequent basin decree has been issued in 
1988. There are only four basins (388, 39HI 42L, 40P) where 
subsequent decrees have been issued to date. In these basins the 
microfiche record was not updated prior to the subsequent decree 
being issued. This means that anyone reviewing these decrees 
under the short review deadline had no record at the clerks of 
court, the water rights field offices, or the DNRC Helena office 
for researching changes to water rights made by the Water Court 
during the objection process. Only the Water Court had the 
record of changes to these water rights. 'The DNRC therefore 
feels the claimant's access to Water Court decrees and other 
information is not adequate. 

5. COMMENT - page 4, Summary No. 14 on the Water Court docket 
system; pages 35-36 of text of report. 

Summary No. 14 of the draft evaluation states: 

14. We found the Water Courts' claim index and 
docket control systems to be exemplary. 

Page 36 of the draft evaluation states, "Considering that 
thousands of claims are pending, docket control and 
follow-through on the claims could be a model for other courts." 

The critical question to be answered here, however, is 
whether the Water Court in this statewide general stream 
adjudication has a system that allows litigants to be aware of 
recent or pending cases that may affect them, An attorney 
should be able to find out if there are any recent or pending 
cases concerning the issue involved in his case. For example, 
the binding effect of prior decrees. ~f the issue has been 
ruled on, a person should be able to obtain a copy of the Water 
Court precedent. If the issue has not been ruled on but a case 
is just being consolidated for that purpose, water users should 
be able to find out about the case and decide if they want to 
intervene. Since the Water Court will hopefully follow 



precedent when it decides cases, it is not enough to say that a 
chance to relitigate these same issues in other cases is the 
remedy and so there is no problem. The December 11, 1987, Study 
Design states at page 8 that the question to be answered is: 

Does the Water Court have an index of claims and 
cases or a docket system sufficient to provide 
public notice of its decisions? 

The DNRC is not aware of any such Water Court system that is 
sufficient to provide the public and practicing attorneys notice 
of its decisions. Attachment A is an example of a notice from 
the State of Washington's adjudication that provides notice to 
water users and attorneys of significant documents filed in 
cases. This type of notice could be used as a basis for a Water 
Court notice that would also include notice of cases or issues 
decided, and important issues that are pending. Such a monthly 
notice could be sent to attorneys and could be posted in 
appropriate public places. 

6. COMMENT - page 6, Summary No. 16 on decretal errors; pages 
20, 47 of text of report. 

< 

Conclusion No. 16 of the draft evaluation'states: 

16. We recommend measures for legislative 
adoption to protect against injury to other water 
users which might result from decretal errors not 
corrected through the judicial process. 

The following statement is made at page 20 of the draft 
evaluation: 

While these [inflated claims1 may be valid 
concerns, the limitation of water rights in future 
changes of use or in future modifications of 
facilities, as recommended in subsection D.1. 
below, can remedy much of the harm from erroneous 
claims. (enphasis added). 

Subsection D.l states in part at page 47 as follows: 

In light of the principles of the appropriation 
doctrine concerning changes of rights, we suggest 
that the legislature consider additional 
legislatively created mechanisms to explicitly 
require that changes of rights, including the 
replacement, enlargement or extension of existing 
decreed structures, must be approved through a 
process involving DNRC investigation and fact 
finding and judicial review of DNRC's findings for 
determination of historical use and injury. 



Without really stating how accurate Montana's adjudication 
is, against charges that it is wholly inaccurate, the suggestion 
of an administrative change proceeding is put forth as a 
remedy. The problem is, though, that changes constitute a very 
small part of the water right actions taking place in Montana. 
And if DNRC investigation and fact finding is recommended later, 
why isn't more DNRC investigation warranted now in the 
adjudication? It would be better to spend the time and money 
now to issue accurate decrees instead of requiring a water user 
with a 1988 final decree, in a change proceeding the very next 
year, to litigate the extent of their historic use despite a 
final decree which just recently decreed that right. The Study 
Design states at page 6 that the following question will be 
analyzed: "Is adequate claims examination being undertaken by 
the DNRC, particularly in regard to field inspections?" The 
issue of the amount of DNRC examination, particularly field 
investigations, is really never directly addressed by this 
report. 

A critical issue in this adjudication is what happens when a 
water commissioner is put on a stream with an inaccurate final 

. decree containing inflated flow rates and acreage. With the 
water decreed to irrigate the excessive acres, no 'changen is 
needed for the water user to start irrigating thatbland for the 
first time. Thus, it is difficult to understand how change 
proceedings can remedy "muchn (page 20) of the harm from 
erroneous claims. And as the draft evaluation also admits, with 
few measuring devices, the use of a "forfeiture mechanism would 
appear to be practically unrealisticn (page 4 7 ) .  Thus, if 
Montana's decrees are inaccurate and change proceedings and 
forfeiture provisions will not remedy the inaccuracies, what 
will? The essence of the debate and litigation over the 
adjudication centers around the accuracy issue and the 
above-stated ramifications of inaccuracy. If the decrees are 
inaccurate and provisions exist only for correcting clerical 
errors in final decrees, the simple truth is that everyone will 
just have to live with all the problems caused by inaccurate 
decrees. On streams where few or no problems previously exist, 
an inaccurate decree granting exaggerated or bcgus water rights 
leads to instant trouble. At the very least, it can require 
litigation. At worst, it can result in the loss of water rights 
that were more secure than before an inaccurate final decree. 

7. COMMENT - page 6 Summary Finding No. 18, and page 44 on 
accuracy. 

Summary No. 18 of the draft evaluation states: 

We conclude that neither the appropriation 
doctrine nor the present statutory procedure 
require the entry of decrees evidencing water 
rights with 100% accuracy. 



No one claimed that final decrees in the adjudication have 
to be 100% accurate. That is not the issue. Final decrees in 
the adjudication must be sufficiently accurate to ensure that 
the process is adequate under the McCarran Amendment and results 
in decrees adequate to allow the state to move forward in 
administering existing water rights. 

An adjudication will not be adequate under the McCarran 
Amendment if "the state proceedings [are1 in some respect 
inadequate to resolve the federal claimsn. Colorado River Water 
Conservation District v. U.S., 424 U.S. 800 (1976). This means 
that not only must the statutory scheme meet the McCarran 
standard as Montana's was confirmed in the Greeley case, but it 
also means that the implementation of the statutory scheme must 
result in decrees sufficiently accurate to meet federal 
standards. Therefore, the question is not whether the decrees 
are 100% accurate but it is whether the decrees are sufficiently 
accurate to meet federal standards and to allow for state 
administration. This report concludes on page 44 that: 

Montana's adjudication system, is implemented 
under both the old verification procedures and the 
new examination rules, as produced and continues 
to produce reasonably accurate determinations of 
water rights and that adequate remedies are 
available to address the inaccuracies which 
inevitably result in any adjudication process. 

However, the study does not cite any documentation to 
support this finding. Neither does the report identify the 
level of accuracy required to be "reasonably accuraten (page 
4 4 ) .  In examining water right claims the Department has aimed 
for a level of accuracy on irrigation acreage of within 7%. 
Although a specific percentage has never been identified for a 
level of accuracy to meet McCarran Amendment standards, Frank 
Trelease in "A Water Protection Strategy for Montanan, 
identified that a 90% level accuracy may be sufficient. The 
report seems to imply that a 30% variance or even greater may be 
a sufficient level of accuracy (page 481, but supplies no 
documentation to show that the adjudication even has a level of 
accuracy approaching 70%. Indeed, the only documentation within 
the report concerning this issue is the attorney survey in 
appendix 2 ,  which indicates that the majority of the attorneys 
surveyed consider the decrees entered by the Water Court have an 
accuracy of less than 50% (page 11-61. The purpose of the study 
conducted for the Water Policy Committee was to determine 
whether the adjudication process was being implemented so as to 
result in a fair and accurate adjudication. A finding that the 
adjudication does not have to be 100% accurate coupled with a 
bald assertion that the adjudication system has produced 
reasonably accurate determinations of water rights does not 
address the initial question raised by the Water Policy 
Committee. 



The draft evaluation on page 44 states in part as follows: 

... however, we have found that Montana's 
adjudication system, as implemented under both the 
old verification procedures and the new 
examination rules, has produced and continues to 
produce reasonably accurate determinations of 
water rights .... (emphasis added). 
This statement differs from the statement on the bottom of 

page 47 that "questions as to the accuracy of claims and 
decrees, is not subject to definitive resolution ..." ~f the 
adjudication has produced "reasonably accurate determinations of 
water rights," just what does "reasonably accuraten mean? The 
entire controversy surrounding the adjudication comes down to 
the issue of the accuracy of decrees, but that question is not 
answered here. This study states they are not 100% accurate (p. 
461, that they are reasonably accurate ( p .  441, that their 
accuracy is not susceptible to precise definitive resolution (p. 
4 7 )  , that adequate remedies are available to address the 
inaccuracies which inevitably result (p. 441, and that if 
inaccuracies do exist a forfeiture provision to correct them 
appears to be "practically unrealisticn (p. 47). From these 
statements it is impossible to know any more about the accuracy 
of Montana's adjudication than was known before. Whether 
Montana is getting its moneys' worth out of this adjudication by 
having accurate final decrees remains unresolved. 
8. COMMENT - page 6, Summary No. 19 on ample opportunity 
existing for contesting claims; page 36 on gray area remarks. 

Summary No. 19 of the draft evaluation states: 

We conclude that the present system provides ample 
opportunity for claims to be contested without the 
creation of a mandatory adversarial system. 

The "present" system is described in part on page 36 as 
follows : 

The DNRC plays a vital role in verifying the 
accuracy of claims where additional proof is 
required. Field investigations and discussions 
with the claimants usually identify the problem 
for resolution by the Court. In those areas where 
a resolution is not achieved, "gray area" remarks 
are noted on the decrees. This occurs when the 
Court has insufficient information and facts to 
adequately resolve a problem which has been 
identified. Pursuant to instructions accompanying 
preliminary decrees, the burden of resolving the 
gray area remarks is normally left to the 
claimant. In review of certain preliminary 



decrees, the gray area remarks allow an interested 
person to immediately identify the unresolved 
problem areas. This provides valuable insights to 
areas concentrated on by the Water Court and DNRC. 

The flaw with the above analysis is that it describes a 
process that is no longer followed. Gray area remarks were use4 
under the old verification procedures. With the new Supreme 
Court Water Rights Claim Examination Rules the DNRC will make 22 
examination report to the Water Court. The Water Court 
essentially has to decide on which issues from the examination 
report it will hold a hearing. Will the Water Court after it 
has received the DNRC examination report and before the issuanc? 
of a temporary preliminary decree set every claim for hearing 
where there is a difference between the claim and the DNRC 
report? Or will some discrepancies be so de minimis that no 
hearing will be held? The issue here is whether the Water Court 
should, as a matter of due process, equal protection, or just 
plain fairness, let everyone know what the cutoffs are where it 
will require further proof of a claim and where it will not. 
The question to be analyzed as set out in the Study Design 
reads: 

"Does or should the Water Court have criteria for 
determining which claims to call up for further 
proof?" 

If the Water Court does not have such criteria, then it will 
be operating with an arbitrary system where each Water Master 
will be deciding when a claim should go through "as isn and whe? 
a hearing should be held to explhin a certain degree of 
discrepancy. Maybe one Water Master will feel a 7% or even 
greater difference in claimed versus verified acres should 
warrant further proof, while another Water Master might feel 
greater variation requires further proof. This issue must be 
addressed. 

It is also important for claimants when they receive their 
abstract and the DNRC report to know what is expected of them. 
To date just how this will work has not been made clear. A 
claimant should know if his claim will go through "as isn on 
each element, or precisely which elements the Water Court will 
call in on its own motion. 

The other issue that needs to be addressed here is the 
propriety of the Water Court's calling claims in on its own 
motion leaving claimants without an adversary. Just saying a 
mandatory adversarial system is not necessary does not answer 
the critical question of whether the Water Court can arbitrarillr 
call claims in on its own motion. Many attorneys wonder how 
this system will operate and wonder how they can conduct 



discovery to find out why there is a problem with the claim. 
Since the rest of the adjudication is tied to this current 
method, this issue must be addressed. 

9. COMMENT - page 7, Summary No. 22 on unadjudicated federal 
and tribal claims in final decrees. 

Summary No. 22 of the draft evaluation states: 

22. We conclude that the final Powder River 
Decree is not final and binding as against 
unadjudicated federal and tribal claims. 

The DMRC also understands that, in addition to unadjudicated 
federal and tribal reserved rights in the Powder River final 
decree, there are other reserved rights which have not been 
included in other decrees issued by the Water Court. The 
preliminary decree for Big Dry Creek (Basin 40D) was issued on 
September 28, 1984. This decree makes no mention of reserved 
rights, even though federal reserved rights need to be compacted 
with the U. S. Fish and Wildlife Service on the Charles M. 
Russell Wildlife Refuge and the U L Bend Wildlife Refuge. 
According to Mont. Code Arrn. S 85-2-311(c) a preliminary decree 
shall be based on "the contents of compacts approved by the 
Montana legislature and the tribe or federal agency or, lacking 
an approved compact, the filings for federal and Indian reserved 
rights." Attachment B is a February 11, 1987, memorandum 
prepared by the Reserved Water Rights Compact Commission staff 
on the basin location of federal reserved rights. 

10. COMMENT - page 28 on the efficiency of the Water Court. 
The draft evaluation at page 28 states: 

There have been over 203,000 claims filed, of 
which approximately 130,000 are in the process of 
being included in "temporaryn preliminary decrees 
or preliminary decrees. 

So far 69,592 claims have been entered into temporary 
preliminary, preliminary, or final decrees as part of the S.B. 
76 general adjudication. This does not include the 10,302 
declarations of water rights examined and prepared for decree by 
the DNRC in the Powder River Basin. Some partial examination of 
35,509 claims has proceeded in other basins using the former 
Water Court verification procedures. Therefore, to suggest that 
130,000 claims are in the process of being included in some type 
of decree is misleading. A more reasonable statement would be 
that 69,592 claims have been entered into some type of decree 
using the former Water Court verification procedures. 



11. COMMENT - page 30 on Water Court procedure. 
At page 30 of the draft evaluation states: 

In conclusiont we cannot suggest any meaningful 
improvements in the Water Court's administration 
to increase its efficiency. 

The DNRC would like to caution that Water Court procedures 
must be exercised in such a fashion that the Water Court's zeal 
for efficiency does not circumvent a claimant's or an 
objector's adequate opportunity for hearing. Specifically, the 
DNRC is concerned by the term "informal hearingn. 
Additionally, the report states that "rules of civil procedure 
apply [to informal hearings1 but are often not invoked by the 
Court or the parties." (page 29). The Water Court is a formal 
court with the judicial powers of a district court. Statutory 
waiver of the application of the rules of civil procedure and 
evidence exist only for certain administrative proceedings. No 
statutory provision provides for informal hearings before the 
district courts (Water Court). On the contrary, the rules of 
civil procedure and rules of evidence specifically apply to the 
district courts and specifically apply to the Water Court oy 
Supreme Court Water Right Claims Examination Rule 1.11.(2). 
Therefore, the DNRC takes exception to the implication that the 
rules of civil procedure apply to the Water Court only if 
invoked by the Court or the parties. The rules of civil 
procedure establish a process for the exchange of information 
and facilitate a fair and equitable judicial resolution of 
cases. The rules of civil procedure exist to assist litigants, 
whether represented by an attorney or not, and should not be 
viewed as a hardship on the Court. Ad hot application of the 
rules of civil procedure is contrary to law and leads to 
confusion in the handling of cases. 

The DMRC realizes non-attorneys unfamiliar with the 
judicial system are involved in many of the Water Court 
proceedings. Claimants must be aware that they have a right to 
present evidence and cross-examine witnesses. The Water Court 
should not try to circumvent the right of a claimant to a 
hearing by having an "informaln hearing in the guise of a 
court-ordered "status conferencen. Informal hearings exist for 
administrative hearings, Mont. Code Ann. S 2-4-604; they do not 
exist in the district courts. If the legislature had wanted 
informal administrative hearings in this adjudication, it would 
not have gone to the lengths it has to set up a purely judicial 
proceeding. 

"Efficiencyn is not an end in and of itself. The goal must 
be the fair and equitable resolution of cases in the most 
efficient manner possible consistent with that goal. This is 
done through the proper application of court procedures 
including the rules of civil procedure and evidence. 



. 
12. COMMENT - page 44 on examination of federal reserved 
rights. 

The draft evaluation on page 44 makes the statement: 

We do not find that federal or Indian rights are 
disadvantaged by the adjudication in the state 
forum. Neither more, nor less stringent 
examination is accorded to appropriators of water 
rights under state law than than accorded federal 
and Indian water rights. 

Since the present Montana Supreme Court Water Right Claims 
Examination Rules only address the examination of private water 
right claims, there is no basis for the statement that federal 
reserved rights are afforded neither more nor less stringent 
examination. No rules have been adopted regarding how and to 
what extent federal reserved rights will be examined. The 
present rules would need revision for application to reserved 
rights as certain aspects of water right claims, such as flow 
rates, are allowed to be changed based on established 
guidelines. 

13. COMMENT - pages 26 and 45 on objections. 
The draft evaluation at page 26 states, "Montana's statutory 

law does not contemplate filing of late objections to a 
preliminary decreen. At page 45 the following statements are 
made: 

Any doubt as to the inclusiveness in the totality 
of Montana's adjudication process would be removed 
upon the full notice and opportunity to litigate 
all claims which should be afforded at the - 
preliminary decree stage. This notice and 
opportunity to litigate any and all claims prior 
to entry of a final decree in essence makes 
everyone a party to the general proceedings, 
whether or not they have chosen to participate, 
and assures a comprehensive adjudication. 
(emphasis added). 

The critical issue here is whether the Water Court can 
demand, as it does now, that all objections by non-reserved 
rights claimants must be made at the temporary preliminary 
decree stage or those objections are waived. 

This has been a major issue of contention in the 
adjudication. If any and all objections can be made at the 
preliminary decree stage as Mont. Code Ann. s 85-2-233 provides 
for, then the issue is how can there be a "late objectionn to a 
temporary preliminary decree? If water claimants can wait until 



the preliminary decree is issued to file their objections, and 
do not waive their objections by not objecting at the temporary 
preliminary decree stage, the report should state and document 
the reasons supporting that opinion. 

14. COMMENT - page 50 on the usefulness of the final decrees. 
The Study Design states that one of the questions to be 

addressed is: 

Will the decrees be helpful to water users and 
reduce potentials for future litigation? 

The answer on page 50 speaks to the usefulness of decrees in 
general terms and says nothing specific about the usefulness of 
these decrees and whether they will reduce the potential for 
future litigation. The accuracy issue is involved once again. 
The issue here is really whether water users are better off 
without these final decrees if the decrees are inaccurate and 
those inaccuracies are memorialized in a final decree such that 
they can be corrected only through expensive and time-consuming 
litigation. 

15. COMMENT - page 53 on corrections to final decrees. 
The discussion on correcting clerical errors in final 

decrees leaves unanswered questions. 

A clerical error is defined on page 53 of the draft 
evaluation as follows: 

Traditionally, a clerical error is defined as a 
mistake in the judgment as rendered which is 
apparent from the record or other evidence and 
which prevents the judgment as written from 
expressing the judgment as rendered by the court. 

Based upon the foregoing definition, then, it is difficult 
to understand how a decreed right that conforms to the claimed 
right and court judgment could be viewed as clerical. Yet, that 
is how most inaccurate claims have gone through the adjudication 
process. The record will be clear that Lhe Water Court decreed 
what was claimed. 

- If, as many fear, Montana's decrees contain substantial 
numbers of substantive errors, how can they be corrected? If 
the answer is that substantive errors in the final decrees can 
only be changed by re-noticing everyone in the basin at the 
claimant's expense, then that should be stated and documented in 
the report. 



Even if some inaccuracies in final decrees could be deemed 
"clerica~la errors, is there a time limit on making those 
corrections? If not, someone reviewing a final decree will 
never know with certainty whether the rights listed are 
susceptible to change because of clerical errors. 

The example used on page 54 regarding clerical errors is 
unclear. If a clerical error exists as to a point of diversion 
so that the point of diversion in actuality is where it always 
has been, how could correcting it as a clerical error "affect 
the decreed rights of other diversionsn or how could correcting 
a place of use on paper "alter the pattern of the return flow of 
water for other rights?" A clerical error should have no 
substantive effect. The above example of an error seems to be 
more substantive than clerical in nature. The draft evaluation 
should further analyze what specific types of errors are 
clerical and which are substantive. Is a clearly erroneous 
point of diversion in a final decree that conforms to the point 
of diversion in a water rights claim clerical when it was 
specifically decreed that way and nothing in the record 
contradicted its correctness? 

The Study Design specifically states the question to be 
answered is, "If final decrees are found to be inaccurate, what 
statutory process is to be followed to correct the errors." A 
discussion of that process with the above questions in mind, as 
well as a discussion of what constitutes proper notice in the 
eyes of the consultants, is in order. 

16. COMMENT - page 60 on legislation regarding late claims. 
The draft evaluation at page 60 proposes that: 

... the legislature could consider remedial 
legislation providing that late-filed claims may be 
adjudicated but shall have priorities junior and 
inferior to the priorities for all rights 
adjudicated for claims which were timely filed. 

This suggestion needs to discuss the implications of 
adjudicated late claims to Montana permit holders and 
applicants. A permit applicant surveying a river basin may feel 
after a review of the temporary preliminary decree that he 
should go ahead and apply for a water permit. After he applies 
for a permit, receives it, and invests in land or equipment, he 
could find that late claims he was not aware of had been 
received and adjudicated and he is now so junior his proposed 
use is not viable. As a result, the certainty and finality 
sought from an adjudication is not present. Without a cutoff 
date for filing claims, the entire water rights system is 
fraught with uncertainty. 



The relationship between legislation to allow late claims . 
and Montana's permit system needs to be further discussed, as 
well as an ultimate cutoff date for claims. 

17. COMMENT - page 61 on prima facie. 
The draft evaluation states on page 61 that: 

The Water Court has applied the prima facie 
evidence statute by treating those water right 
claims as evidence adequate to meet the burden of 
proof required to grant the claim unless other 
evidence rebuts the facts stated in the claim. 
Thus, if the contents of a complete water right 
are not rebutted through DNRC verification or an 
objection by some other party, the water right is 
decreed as claimed. 

Not all aspects of claims, however, are given prima facie 
status. For example, a flow rate standard of 17 gpm/acre is 
applied to claims and they are changed accordingly--unless 
something is found to justify a higher rate. So it is not 
entirely accurate to say that the',contents of a complete water 
claim if not rebutted through DNRC verification or objection by 
some other party are decreed as claimed. In fact, for the first 
18 basins the Water Court relied extensively on DNRC 
verification and changed claims accordingly, leaving the burden 
on the claimant to object if he did not agree with the DNRC 
verification changes. That abruptly changed with the Willow 
Creek basin and the problem thereafter was that DNRC's 
verification information was not being used by the Water Court. 
Claims were granted as is and "gray area remarksn were added to 
them. The DNRC had not been objecting to claims and the Water 
Court was not calling in claims on its own motion or otherwise 
making use of the verification information. As a result, the 
accuracy of decrees began to be questioned. Lawsuits were 
eventually filed and the major provision of the February 1986 
Stipulation was that the verification procedures would be 
strengthened, field investigations would be allowed, and DNRC's 
examination information would be used. If the DNRC's 
examination information was not used, the Water Court would have 
to say why it was not. 

Therefore, based on the foregoing discussion, the question 
is whether DNRC claims examination and field investigations are 
necessary and how will the information be used. The Water Court 
presented its view to the 1987 Montana Legislature that DNRC 
examination of claims was not necessary. To the extent claims 
were examined, that was said to be "useful, but not necessaryn. 
The necessity of the DNRC's examining claims in spite of the 
prima facie statute should be made clear. 



Finally, pages 61-62 discuss how the grima facie statute 
"provides certainty of claimed water rightsn and how there is a 
"useful purposem in having claims accorded prima facie effect 
until the entry of the final decree. That "useful purposen is 
not explained and is not apparent. Why isn't it enough that a 
claim is afforded prima facie treatment until it is overcome by 
other competent evidence? And if the Water Court used DNRC 
verification information for the first 18 basins to change 
claims accordingly, which was a very efficient process, why 
couldn't that process be used again? On page 63 the draft 
evaluation states that type of process would be 
"inappropriate". Why would that be inappropriate if legislation 
was changed to allow it? Since that process was used in the 
first 18 basins, how does it affect the validity of those 
decrees if it is now considered inappropriate? 

18. COMMENT - page 62 on final decrees. 
The draft evaluation at page 63 states only final Water 

Court decrees are subject to administration. However, the Study 
Design posed the following questions: 

--What is the legal effect of the various decrees 
previously issued by the Water Courts. Can water 
rights in non-final decrees be administered by 
water commissioners and, if not, what leqislative 
chanses would be required to permit such 
administration? 

The draft evaluation does not address what legislative 
changes would be required to permit administration of non-final 
decrees. Is it not possible through legislation to have 
non-final decrees binding on non-federal reserved rights 
claimants if the right to appeal from temporary preliminary 
decrees was provided for and all such appeals had been 
exhausted? 

Those choosing not to object at the temporary preliminary 
decree stage could do so at the preliminary decree stage, but 
they would be subject to administration of the temporary 
preliminary decree in the meantime. This type of arrangement 
would seem to give individuals an incentive to object at the 
earliest possible date in the adjudication. Additionally, 
temporary preliminary decrees could be used to administer 
streams between water users listed in the decree pending the 
conclusion of the compacted or adjudicated federal reserved 
rights and the issuance of a final decree. 

19. COMMENT - page 63 on the 1986 Stipulation. 
The following statements are made at page 63 of the draft 

evaluation: 



The Montana Supreme Court has not expressly 
approved the 1986 stipulation, and we are unable 
to conclude that it has implicitly done so. Thus, 
the stipulation must be viewed as a contract or an 
attempt at contract. It is questionable whether 
the Water Court. has the capacity to contract with 
litigants concerning how it will proceed 
generically in an adjudication. Such an agreement 
would not be within the context of a pre-trial 
order or other court order entered under the rules 
of civil procedure which binds the court unless 
modified to prevent manifest injustice. 

The issue of the binding effect of the Stipulation has not 
been addressed. The statement is made that it has not been 
"acceptedn by the Montana Supreme Court. Why must it be 
accepted by the Montana Supreme Court to have a binding effect 
on the procedures of the Water Court? Paragraph 46 of the 
Stipulation only states that if the Stipulation is accepted by 
the Montana Supreme Court, all or portions of the petitions 
before the Court would be dismissed. Nowhere else in the 
Stipulation is there a reference to its acceptance by the 
Supreme Court. The fact is that all of the petitions referred 
to have long since been withdrawn or dismissed by the parties. 
Why is the Stipulation without Supreme Court acceptance merely 
an "attempt at contractn? The Water Court and the various 
parties were in litigation with the Water Court over Water Court 
procedures, not anything affecting the substance of a particular 
decision. Since the litigants were asking the Montana Supreme 
Court to supervise the Water Court's procedures, in a proceeding 
unique to only Montana, and the Water Court agreed to the 
Stipulation and the Montana Supreme Court has never rejected it, 
why is it only an attempt at contract? Why isn't an agreement 
over revised procedures arising out of a unique writ of 
supervisory control lawsuit binding on the signatories? In 
return for the Water Court's agreeing to revise its procedures, 
the parties agreed to dismiss their actions, which they did. 
What provisions of the Stipulation are not in accordance with 
Montana Law? Certainly the Water Court after involving itself 
in extensive negotiations would not have signed an agreement it 
felt did not comport with Montana Law. 

Since the 1986 Stipulation settled massive litigation and 
spared the Montana Supreme Court endless judicial scrutiny of 
the adjudication, the DNRC agrees there is no way it can be 
compared to a pretrial order or other irrelevant court order. 

The above questions still remain. This report states only 
that it is "questionablen that the Water Court has the capacity 
to contract with litigants concerning how it will proceed 
generically in an adjudication. Straightforward answers to the 
above questions are needed regarding an agreement by the Water 



Court as to how it will change its procedures. Since many 
aspects of how claims will be handled are contained in that 
Stipulation, a cogent analysis is needed to determine whether 
the 1986 Stipulation has any validity. 
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