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2  Jurisd iction Over Water Righ ts in  Montana   

The  Montana Water Court has exclusive  ju risd iction  over the  fina l de term ina tion  of "existing 
wate r righ ts" (i.e . wa te r righ t cla im s with  Pre -Ju ly 1, 1973, priority da tes). See  § 85- 2-215, MCA. 
The  District Courts have  ju risd iction over water d istribu tion  con troversies and  "m ay gran t 
in junctive  or other re lie f necessary and  appropria te  to  p reserve  p roperty righ ts or the  sta tus quo 
pending issuance  of the  fina l decree ." The  District Court a lso  has ju risd iction  over d itch  easem ent 
conflicts. See  § 70- 17-112, MCA. 

4  MT Water Righ ts Enforcem ent Sta tu tes  

MCA § 85-2-114. Jud icia l enforcem ent.  

MCA § 85-2-309. Hearings on  ob jections -- ju risd iction . 

Procedure  for Enforcem ent under 85- 2-114  

Departm ent m ay pe tition  for court order to  cease-and-desist or for TRO, or pre lim inary or 
perm anent in junction TRO requ irem ents substan tia lly re laxed County Attorney, AG a lso 
au thorized  to  seek re lie f even  withou t request by departm ent 

MCA § 85-2-114. Jud icia l enforcem ent (1) If the  departm ent ascerta ins, by a  m eans reasonably 
considered  sufficient by it, tha t a  person  is wasting wate r, using wate r un lawfu lly, p reven ting 
wate r from  m oving to  another person having a  p rior righ t to  use  the  wate r, or viola ting a 
p rovision of th is chap ter, it m ay pe tition  the  d istrict court supervising the  d istribu tion of wate r 
am ong appropria tors from  the  source  to: (c) issue  a  tem porary, p re lim inary, or perm anent 
in junction  to  p revent a  viola tion  of th is chap te r. Notwithstand ing the  provisions of Title  27, 
chap ter 19, part 3, a  tem porary restra in ing order m ust be  gran ted  if it clea rly appears from  the 
specific facts shown by a ffidavit or by the  verified  com pla int that a  p rovision  of th is chapte r is 
be ing viola ted . 

No Private  righ t for Penalties, Fees Under 85-2-114  

Faust v. Utility Solu tions, 2007 –No priva te  righ t of action  for civil pena lties under Water Use Act 
–No priva te  righ t for a ttorneys’ fees –Undecided if priva te  righ t to  in junctive  re lie f under Water 
Use  Act 
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In junctions v. Declara tory Judgm ents In junctions –Direct Order of Court –Disobed ience is 
con tem pt: ja il, fine , both  –Irreparab le  In ju ry Rule  Decla ra tory Judgm ent –Declares respective 
righ ts –No con tem pt –Convert to In junction 

Irreparab le  In ju ry Rule  Applies to  equ itab le  rem edies, in junctions No equ itab le  re lie f where  
adequa te  rem edy exists a t law Sam e as: irreparab le  in ju ry necessary Water loss is irreparab le  
in ju ry Hence , re laxa tion  of ru le  in  th is con text 

 In junctions ∀ MCA § 27-19-101. Defin ition  of in junction  -- by whom  gran ted . An  in junction  is an 
order requ iring a  person to  re fra in  from  a particula r act. The  order m ay be granted  by the  court 
in  which  the  action  is b rought or by a  judge  thereof and, when  m ade  by a  judge , be  enforced  as 
the  order of the  court. 

In junctions in  Genera l ∀ In junctions m ay be  affirm ative : “Defendan t m ust …” ∀ In junctions m ay 
be  nega tive : “Defendan t m ust not…” ∀ Equitab le , so  no righ t to  ju ry tria l ∀ Court shou ld  issue  ∀ 
Find ings of Fact ∀ Conclusions of Law ∀ Order/Judgm ent 

Types of In junctions: TROs MCA § 27-19-314. Tem porary restra in ing order. Where an app lica tion 
for an  in junction  is m ade  upon  notice  or an  order to  show cause, e ither before  or afte r answer, 
the  court or judge m ay en join  the  adverse  party, un til the  hearing and decision  of the  app lication , 
by an  order which is ca lled  a  tem porary restra in ing order. 

Types of In junctions: TROs Tem porary Restra in ing Order (TRO) –Em ergency –Lim ited tem pora lly 
–Usua lly very hard  to get, lack of inform ation –BUT SEE MCA 85-2-114: “ Notwithstand ing the 
p rovisions of Title  27, chap te r 19, part 3, a  tem porary restra in ing order m ust be  gran ted  if it 
clea rly appears from  the  specific facts shown by a ffidavit or by the  verified  com pla in t tha t a 
p rovision of th is chap te r is be ing viola ted .” 

Eliason  v. Evans (1978) It is  well se ttled  tha t a  tem porary restra in ing order is an in te rlocu tory 
order issued  often  on  an ex parte  basis. The  restra in ing order is in tended  to  p reserve  the  sta tus 
quo un til a  show cause  hearing can be  he ld . A tem porary restra in ing order is effective  on ly for 
the  reasonable  tim e  necessary to  give  notice  and  schedule  a  hearing to  de te rm ine  the  
appropria teness of an  in junction penden te  lite . 

It is  well estab lished  tha t substan tive p roperty righ ts cannot be  ad jud ica ted  in  a  sum m ary way. 
…In  the  sam e ve in , wate r righ ts shou ld  not be  resolved  in  a  pre lim inary p roceed ing for in junctive 
re lie f.The  prob lem s inheren t in  trying the  m erits of a  case  a t an in junctive hearing a re  obvious. 
Typica lly, an  in junction , or a  m otion  for an in junction  is filed  very early in  the  p roceed ings, usua lly 
before  d iscovery has been  com ple ted  and often  before  the  p lead ings of the  parties a re  com ple te . 
At such  juncture , the  District Courts norm ally do not have  sufficien t evidence  to  conclusive ly 
resolve  the  m erits of the  case . 

27-19-316. Conten ts and  filing of restra in ing order gran ted  without notice . Each  tem porary 
restra in ing order granted  withou t notice  m ust: (1)be  endorsed  with  the  da te  and  hour of its 
issuance  (2) be  filed  im m edia te ly in  the  cle rk's office  and  en te red in  the  record ; (3) define the  
in ju ry and sta te  why the  in ju ry is irreparab le  and why the  order was gran ted  without notice ; and 



(4)… expire  by its te rm s with in  the  tim e  a fte r en try, not to  exceed 10 days, as the  court or judge 
fixes. TRO without notice  

Pre lim inary In junctions Also before  tria l Longer than  TRO Bridge  gap  be tween  TRO and  tria l More 
in form ation  to  court via  hearing, evidence  from  both  sides Evidence  from  TRO and  pre lim inary 
in junction hearings need not be  repeated  a t tria l 

An  in junction  order m ay be  gran ted  in  the  following cases: (1) when  it appears tha t the  app lican t 
is en titled  to the  re lie f dem anded  and  the  re lie f or any part of the  re lie f consists in  restra in ing 
the  com m ission or con tinuance of the  act com pla ined of; MCA 27-19-201 When pre lim inary 
in junction… 

 (2) when it appears tha t the  com m ission  or con tinuance  of som e act during the  litiga tion  would 
p roduce  a  grea t or irreparab le  in ju ry to  the  app lican t; (3) when  it appears during the  litiga tion 
tha t the  adverse  party is doing or threa tens or is about to  do or is procuring or suffe ring to be 
done  som e act in  viola tion  of the  app licant's righ ts, respecting the  sub ject of the  action , and 
tend ing to render the  judgm ent ineffectua l; 

 (4) when  it appears tha t the  adverse  party, during the  pendency of the  action, th rea tens or is 
about to  rem ove  or to d ispose  of the  adverse  party's p roperty with  in ten t to  defraud the 
app lican t, an  in junction  order m ay be  gran ted to  restra in  the  rem oval or disposition ; 

Pre lim inary In junction /TRO Procedure  Open case  with  com pla in t Motion  for TRO or Pre lim inary 
In junction  Affidavit(s) in  Support of Motion  (Facts) Brie f in  Support of Motion  (Law) Notice  of 
Hearing Proposed Find ings, Conclusion, Order Bond 

Perm anent In junctions Issued  afte r tria l May be  lim ited  or in fin ite  in  tim e  “Perm anent” m eans the 
court has issued  its final ru ling Easie r to  ge t than  TRO or p re lim inary in junction  “Irreparab le  
In ju ry” ru le  Sa tisfied  by sta tu te , wa te r irrep laceable  

Tem porary Restra in ing Orders - Conclusions District Court is like ly to  gran t tem porary restra in ing 
orders: when  a  pooling agreem ent for construction  of the  irriga tion  system  crea ted  an  easem ent 
for repa ir and m ain tenance  and the cost-sharing agreem ent d id  not lim it the  dura tion of the  
easem ent. (Espy) when the  DNRC can  not de term ine  whether the  app lican ts' proposed  change  
would  adverse ly a ffect the  use  of the  Tribes' rights in  the  absence  of a  quan tifica tion  of the  Tribes' 
rese rved  righ ts. (Clinch-2007) 

Tem porary Restra in ing Orders - Conclusions SUPREME COURT is like ly to a ffirm : when  a  pooling 
agreem ent for construction  of the  irrigation  system  created  an  easem ent for repa ir and 
m ain tenance and  the cost-sharing agreem ent d id  not lim it the  duration  of the easem ent. (Espy) 
MTSC is un like ly to a ffirm : when the  District Court exceeds its au thority and “fills in  ” a  water 
decree  with  fu rther de linea tion  and  a  wate r purchase  con tract p recluded  d istrict court from  
requ iring irrigator to  forfe it the  rem ainder of h is en titlem ent during wate r shortfa ll. (Deadm an’s) 
because  Sta te  appropria tive  wate r righ ts a re  based  on  actua l use  and a re  governed  by sta te  law; 
Ind ian  rese rved  wate r righ ts a re  estab lished  by re fe rence  to  the  purposes of the  rese rva tion, 
ra ther than  to  actua l, p resen t use  of the  wate r, and  the  basis for an  Ind ian  rese rved  wate r right 
is the  trea ty, federa l sta tu te , or executive  order se tting aside the  rese rva tion . (Clinch-2007) 



 

Attorneys’ Fees in  Water Litiga tion  MCA § 85-2-125. Recovery of costs and  a ttorney fees by 
preva iling party (1) If a  fina l decision  of the  departm ent on  an  app lica tion  for a  perm it is appea led 
to  d istrict court, the  d istrict court sha ll award  the  p reva iling party reasonable  costs and  a ttorney 
fees. (2) The  party ob ta in ing in junctive  re lie f in  an  action  to  enforce  a  wate r righ t m ust be  awarded 
reasonable  costs and a ttorney fees. For the  purposes of th is section, "enforce a  water righ t" 
m eans an  action  by a  party with  a  wate r righ t to  en join  the  use  of water by a  person  tha t does 
not have  a  wate r righ t. 

Attorneys’ Fees Availab le  Under 70- 17-112. (1) A person with  a  cana l or d itch easem ent has a  
secondary easem ent to  en te r, inspect, repa ir, and  m ain ta in  a  cana l or d itch .(2) No person  m ay 
encroach  upon or otherwise  im pair any easem ent for a  cana l or d itch… (5) If a  lega l action is 
b rought to  enforce  the  p rovisions of th is section , the  p reva iling party is en titled  to  costs and 
reasonable  a ttorney's fees. 

Attorneys’ Fees awarded  to preva iling party Awarded in  Ditch Litiga tion : –a  party m ust 
successfu lly preva il on  a ll cla im s ra ised  pursuan t to  MCA §70- 17-112 in  order to  be  a  p reva iling 
party en titled to  a ttorney’s fees under MCA § 70-17-112(5) Property owner, which  preva iled  in  
action  a lleging in te rfe rence  with  its easem ent righ ts in  rese rvoir, a ttendan t d itch , d istribu tion 
system , and  in te rfe rence  of its  secondary easem ents to  access the  in te rests, was entitled  to 
a ttorney fees and  costs. (Sitz) Because  p la in tiff successfu lly preva iled on a ll cla im s ra ised 
pursuan t to  MCA § 70-17-112, he  is en titled  to  his a ttorney's fees and costs pursuan t to  MCA § 
70-17-112(5), regard less of the  fact tha t he  was not the  p reva iling party on defendant's 
counte rcla im . (Espy) Grave ley's encroachm ent cla im  is the  on ly cla im  he  brought pursuan t to  th is 
sta tu te . He  preva iled on  tha t cla im . The  District Court there fore  correctly gran ted  h im  a ttorney's 
fees. (Grave ley) 

Sitz Angus v. Dallase rra , 2002 MT 295N (12/12/02) Reasoning of the  Court: “The  District Court’s 
decla ration tha t Sitz owns 1/3 and  Dallase rras own 2/3 in te rest in  Bloom quist Spring was not an 
ad jud ica tion of wate r righ ts, bu t m ere ly a  recognition  tha t the  parties p resen ted  no question  of 
fa t regard ing ownersh ip  of such wate r rights based  upon previous use  and  conveyances….Such 
ad jud ica tion  of p roperty righ ts is p roperly with in  the  ju risd iction  of the  District Court” 

In junction  Procedure  “While  the  find ings of fact, conclusions of law and  m em orandum  do not 
d irectly address the  granting of in junctive  re lie f to Sitz, the  District Court included in  the  find ings 
the  u ltim ate  fact tha t [defendants have] ‘deprived  and  is depriving Sitz’ the  fu ll use  of its  1/3 
in te rest in  the  water. Th is… is su fficien t…” 

An in junction  order m ay be  gran ted  in  the  following cases: (1) when  it appears tha t the  app lican t 
is en titled  to the  re lie f dem anded  and  the  re lie f or any part of the  re lie f consists in  restra in ing 
the  com m ission or con tinuance of the  act com pla ined of; MCA 27-19-201 When pre lim inary 
in junction… 

**(2) when it appears that the  com m ission or con tinuance  of som e act during the  litiga tion  would 
p roduce  a  grea t or irreparab le  in jury to  the  app lican t; **(3) when  it appears during the  litiga tion 



tha t the  adverse  party is doing or threa tens or is about to  do or is procuring or suffe ring to be 
done  som e act in  viola tion  of the  app licant's righ ts, respecting the  sub ject of the  action , and 
tend ing to render the  judgm ent ineffectua l; 

Irreparab le  In ju ry Rule  sa tisfied  “Genera lly, in junctive  re lie f is not gran ted  where  an  action  for 
m onetary dam ages will a fford  an  adequa te  rem edy.” “The  test to  de te rm ine  whether a  
p re lim inary in junction should  issue when  m oneta ry judgm ent m ay be  m ade ineffectua l by the  
actions of the  adverse  party thereby irreparab ly in ju ring the  app lican t is: (1)like lihood  that the  
m ovant will succeed  on  the  m erits, (2) like lihood tha t the  m ovant will suffe r irreparab le  in ju ry 
absen t the  issuance  of the  in junction , (3) th rea tened  in ju ry to  the  m ovant ou tweighs whatever 
dam age  proposed  in junction  m ay cause  opposing party, and  (4) in junction , if issued , would  not 
be  adverse  to the  pub lic in te rest. MCA § 27-19-201. 

Security Genera lly 27-19-306. Security for dam ages (1) on  gran ting an  in junction or restra in ing 
order, the  judge  sha ll requ ire  a  written  undertaking to  be given  by the  app lican t for the  paym ent 
of the  costs and dam ages that m ay be  incurred  or suffe red  by any party who is found  to have 
been  wrongfu lly en joined  or restra ined .. 

27-19-306(1) Excep t as provided in  subsection  (2), the  undertaking: (a ) m ust be  fixed a t a  sum  
tha t the  judge  considers p roper; and  (b ) m ay be  waived : –(i) in  dom estic d ispu tes; or –(ii) in  the  
in te rest of justice  

Dam ages for Wrongfu l In junction (4) Th is section  does not p roh ib it a  person  who is wrongfu lly 
en joined  from  filing an  action  for any cla im  for re lie f o therwise  ava ilab le  to tha t person  in  law or 
equ ity and  does not lim it the  recovery tha t m ay be  ob ta ined  in  tha t action . 

Hidden  Hollow Ranch  v. Fie lds, 2004 MT 153 (06/15/04) Pla in tiff’s Cla im : Pla in tiff, downstream  
appropria tor, b rought action  aga inst upstream  appropria tor, seeking to  hold  defendan t in 
con tem pt for viola ting prior court decree concern ing rights to d ivert wa te r from  creek. Pla in tiff 
had  first a lte red  defendan t’s d iversion ; defendan t acted  on  advice  of DNRC and  insta lled  stu rd ie r 
d iversion with  bypass tube ; p la in tiff “m anipu la ted” the  new va lve to  ge t m ore  wate r; de fendant 
pad locked  the  va lve ; p la in tiff sued  (and  lost) Preva iling Party: DEFENDANT Tria l Court Rem edy: 
Dism issed  p la in tiff’s pe tition ; en joined  p la in tiff from  in te rfering with  defendan t’s d iversion  works; 
fu rther en joined  Water Com m issioner to ensure  tha t p la in tiff d id  not in te rfe re  with  d iversion or 
va lve . 
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