
WORKING DRAFT IN 
PROGRESS. LAST UPDATED 
10.02.2023. NOT INTENDED 
TO BE CITED OR RELIED ON. 
MAY CHANGE.

TODAY- DUTIES & RESPONSIBILITIES 
OF COURTS UNDER EXISTING 
STATUTE

1

Adjudication & 
final decrees 

Adjudication of existing water 
rights 3-7-501;  85-2-234; 85-
2-235; 85-2-236 note: “water 

court” in -235(1)(d)

Review motions pursuant to 
rule 59 or 60 for adjudication 

85-2-234(8)

Ditch 
easements & 

access 

Ditch easement issues

Review agency 
decisions

Proceedings for judication 
review  under 2-4-702(2)(e) 
*adj court expires 10/1/25; 

note “water court” in-702(4)(e) 
District Court only after 

10/1/25 (MAPA)

Certification of objections: 85-
2-309 & 3-7-223; *confusion 

on if district court or 
adjudication; see also 3-7-

501(3). 

Dispute over ownership under 
85-2-424(9); note “water 

court” 

Distribution, 
enforcement, 
abandonment   

Issues related to waste, 
unlawful use under 85-2-114 

and 85-2-122

Issues related to common law 
remedies including waste, 

abandonment Title 27, chapter 
19  

Abandonment of water right 
under 85-2-404 and 85-2-405 

[DC only after final decree] 

Water distribution 
controversies: 85-2-406 & 3-7-

211/212 (?)
Is there a conflict? 

Water commissioner 
supervision: 

85-5-101 & 3-7-211/212 (?)
Is there a conflict? 

Enforcement of compacts is 
compact specific (See 

generally Title 85, Chapter 20)

District Court 
(MCA 3-5-

201 et seq.) 

Adjudication 
Court or 
court of 

competent 
jurisdiction

District Court 
or Adjudication 

Court 

Adjudication 
Court (Chief & 

Associate 
Water Judges- 
of the water 

division; MCA 
3-7-221) 

Divisional 
Court or 

Adjudication 
Court 

Divisional 
Court
(water 

judges; MCA 
3-7-201) 
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WHEN ADJUDICATION COURT 
COMPLETES ADJUDICATION 

2

Adjudication & 
final decrees 

3-7-501; 3-7-502; 85-2-235 * 
note “water court” in -

235(1)(d) 

Review motions pursuant to 
rule 59 or 60; Revise Clerical 
Mistakes in Final Decrees 85-

2-234(8)

Ditch 
easements & 

access 

Ditch easement issues

Review agency 
decisions

Proceedings for judication 
review  under 2-4-702(2)(e) 

(MAPA)]

Certification of objections: 85-
2-309 (district/division); 

*confusion on if district court 
or adjudication; would need to 
modify 85-2-309 or 3-7-501(3) 

Dispute over ownership under 
85-2-424(9); might want to 
clarify which court(?) note 

“water court” 

Distribution, 
enforcement, 
abandonment   

Issues related to waste, 
unlawful use under 85-2-114 

and 85-2-122

Issues related to common law 
remedies including waste, 

abandonment Title 27, chapter 
19  

Abandonment of water right 
under 85-2-404 and 85-2-405 

[DC only after final decree] 

Water distribution 
controversies: 85-2-406 & 3-7-

211/212 (?)
Is there a conflict? 

Water commissioner 
supervision: 

85-5-101 & 3-7-211/212 (?)
Is there a conflict? 

Enforcement of compacts is 
compact specific; (See 

generally Title 85, Chapter 20)

District Court 
(MCA 3-5-

201 et seq.) 

Adjudication 
Court or 
court of 

competent 
jurisdiction

District Court 
or Adjudication 

Court 

Adjudication 
Court (Chief & 

Associate 
Water Judges- 
of the water 

division; MCA 
3-7-221) 

Divisional 
Court or 

Adjudication 
Court 

Divisional 
Court
(water 

judges; MCA 
3-7-201) 
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3

Complaint filed in district 
court: water right + ditch 

easement issue

Ditch easement 
question stays with 

district court

District court 
proceedings, including 

discovery, motions, 
hearings (witnesses and 

exhibits)

District Court makes a 
decision that 

incorporates ditch 
easement question + 
Water rights Question

Certify water right 
question to water court

Water Court 
proceedings, including 

discovery, motions, 
hearing (witnesses and 

exhibits)

Decision by Water Court 
on water rights made 
and sent back to the 

District Court

Did the Water Court & District Court come to the same conclusion?

Are the two court’s decisions compatible? (I.e., if the water right was 
affirmed, was the ditch easement? Is the scope of the ditch easement big 
enough for the water right?)

The water user has now paid for 2 hearings that were likely very similar 
presentations of evidence and witnesses. The timelines are probably 2+ 
years to the hearings, which may be on different timelines depending on 
each court’s schedule.

Simplified, common example of a common dispute 
related to water rights that also involves a real 
property issue under existing law.

Here, the water right question is assumed to be in a basin 
without a final decree, because that is most basins. Water 
right question can be (1) abandonment, (2) elements of 
water right, (3) order of priorities between water rights if not 
previously adjudicated.
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