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36.12.101    DEFINITIONS 
In addi�on to defini�on provided for in 82-2-102, and unless the context requires otherwise, to aid in the 
implementa�on of the Montana Water Use Act and as used in these rules: 

(1) "Act" means the Montana Water Use Act, Title 85, chapter 2, parts, 1 through 4, MCA. 

(2) "Amount" refers to both a flow rate in gallons per minute (gpm GPM), or cubic feet per second (cfs 
CFS), and a volume of water in acre-feet (af AF). 

(3) "Animal unit (AU)" means a measurement of livestock numbers: 

(a) one beef cow = 1 AU 

(b) one dairy cow = 1.5 AU 

(c) one horse = 1.5 AU 

(d) three pigs = 1 AU801 

(e) five sheep = 1 AU 

(f) 300 chickens = 1 AU 

(4) "Applicant" means the "person", as defined in 85-2-102, MCA, who files a permit or change 
applica�on with the department. 

(5) "Applica�on" for purposes of ARM 
36.12.120 through 36.12.122, 36.12.1302, 36.12.1401, 36.12.1501, and 36.12.1601 means an 
applica�on for beneficial water use permit, Form No. 600, or an applica�on to change a water right, 
Form No. 606. 

(a) For the purposes of ARM 36.12.117 "applica�on" means an applica�on filed under 85-2-
302, 85-2-316, 85-2-402, 85-2-407, and 85-2-408, MCA. 

(6) "Associated right" means mul�ple water rights filed by the same or different appropriators that share 
the same point of diversion, place of use, or place of storage. 

(7) "Basin closure area" means a hydrologic drainage basin area within which applica�ons for certain 
water use permits cannot be accepted. Basin closure areas can be designated by statute, administra�ve 
rule, or in compacts. 

(8) "Cer�ficate of survey number" means the official number given a parcel of land created by a 
registered land survey as filed with the county clerk and recorder. 

(9) "CFSfs" means a flow rate of water in cubic feet per second and is equivalent to 448.8 gallons per 
minute. Applica�ons for a flow rate of less than one CFS cfs will be converted to gallons per minute. 

(10) "Change authoriza�on" or "change" means an approval by the department to make a change in 
appropria�on right as defined by 85-2-102, MCA, and allowed by 85-2-402, MCA. 

(11) "Claim" means a statement of claim filed pursuant to 85-2-221, MCA, for a water right established 
prior to July 1, 1973. 

(12) "Combined appropria�on" means an appropria�on of water from the same source aquifer by two or 
more groundwater developments, the purpose of which, in the department's judgment, could have been 
accomplished by a single appropria�on. Groundwater developments need not be physically connected 
nor have a common distribu�on system to be considered a "combined appropria�on." They can be 
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separate developed springs or wells to separate parts of a project or development. Such wells and 
springs need not be developed simultaneously. They can be developed gradually or in increments. The 
amount of water appropriated from the en�re project or development from these groundwater 
developments in the same source aquifer is the "combined appropria�on." 

(13) "Cone of depression" means a cone-shaped depression of water table or pressure surface 
developing around a pumping well. 

(14) "Consump�ve use" means the annual volume of water used for a beneficial purpose, such as water 
transpired by growing vegeta�on, evaporated from soils or water surfaces, or incorporated into products 
that does not return to ground or surface water. 

(15) "Contested case" means a proceeding before the department in which a determina�on of legal 
rights, du�es, or privileges of a party is required to be made a�er an opportunity for hearing pursuant to 
Title 2, chapter 4, part 6, MCA. A contested case includes, but is not limited to: a proceeding and hearing 
on an objec�on to applica�on pursuant to 85-2-309, MCA; a show cause proceeding and hearing 
involving revoca�on or modifica�on of a permit or change in appropria�on right pursuant to 85-2-314, 
MCA; and a show cause proceeding conducted following a preliminary determina�on to deny or 
preliminary determina�on to grant with modifica�ons pursuant to 85-2-310, MCA. 

(16) "Controlled groundwater area" means an area that has addi�onal management controls applied to 
new groundwater uses pursuant to 85-2-506 through 85-2-508, MCA. 

(17) "Criteria addendum" means that addi�onal por�on of an applica�on on which substan�al credible 
informa�on must address the criteria listed in 85-2-311 and 85-2-402, MCA. 

(17) (18) "Dam" means an ar�ficial barrier created by man-made means designed to form a basin to hold 
water and create a pond or reservoir. 

(18) (19) "Deep percola�on" means water that percolates below the root zone and infiltrates a deeper 
aquifer that is not used by other appropriators or connected to a surface water source. 

(20) “Department” means the Montana Department of Natural Resources and Conserva�on (DNRC). 

(19) (21) "Director" means the director of the department or the director's designee. 

(20) (22) "Domes�c use" means those water uses common to a household. including: 

(a) food prepara�on; 

(b) washing; 

(c) drinking; 

(d) bathing; 

(e) waste disposal; 

(f) cooling and hea�ng; and 

(g) garden and landscaping irriga�on up to five acres. 

(21) (23) "Drainage device" means a mechanism capable of draining or releasing substan�ally the full 
capacity of a reservoir. 

(22) (24) "Element" means the factors which describe a water right including, but not limited to: 

(a) the priority date; 
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(b) source of supply; 

(c) point of diversion; 

(d) means of diversion; 

(e) period of diversion; 

(f) flow rate; 

(g) volume; 

(h) acreage; 

(i) purpose; 

(j) place of use; 

(k) period of use; 

(l) storage capacity; and 

(m) storage loca�on. 

(25) "Exis�ng right", in addi�on to its defini�on in 85-2-102, MCA, includes any appropria�on of water 
commenced prior to July 1, 1973, if completed according to the law as it existed when the appropria�on 
was begun. 

(23) (26) "Evapotranspira�on" means the loss of water from the soil both by evapora�on and by 
transpira�on from living plants. 

(24) (27) "Flow rate" is a measurement of the rate at which water flows or is diverted, impounded, or 
withdrawn from the source of supply for beneficial use, and commonly measured in cubic feet per 
second (CFS cfs) or gallons per minute (GPM gpm). 

(25) (28) "General abstract" means a department-generated document that reflects certain water right 
elements from the department's database. 

(26) (29) "GPM gpm" means a flow rate of water in gallons per minute. 

(27) (30) "Hearing examiner" means the person or persons assigned by the director to hear the 
contested case. 

(28) (31) "Household" means the dwelling, house, or other domes�c facili�es where an individual, 
family, or social unit lives. 

(29) (32) "Hydraulically connected" means a saturated water-bearing zone or aquifer in contact with 
surface water or other water-bearing zone where rate of exchange of water between the two sources 
depends on the water level of the water-bearing zone or aquifer. 

(30) (33) "Hydrologic system" means the overall movement of water, including snow and ice, above, on, 
or below the earth's surface. 

(31) (34) "Irriga�on use" means the controlled applica�on of water to land to supply water requirements 
not sa�sfied by rainfall. 

(32) (35) "Means of diversion" means the type of structures, facili�es, or methods used to appropriate, 
impound, or collect water. Examples include, but are not limited to the following: 

(a) dike; 
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(b) dam; 

(c) ditch; 

(d) headgate; 

(e) infiltra�on gallery; 

(f) pipeline; 

(g) pump; 

(h) pit; or 

(i) well. 

(33) (36) "Median year" means that water flow would be at the 50th percen�le. Half of the years would 
have had higher flows and the other half would have had lower flows. 

(34) (37) "Mul�ple domes�c use" means a domes�c use by more than one household or dwelling 
characterized by long-term occupancy as opposed to guests. Examples are domes�c uses by: 

(a) colonies; 

(b) condominiums; 

(c) townhouses; and 

(d) subdivisions. 

(35) (38) "Net deple�on" for the purposes of 85-2-360, MCA, means the calculated volume, rate, �ming, 
and loca�on of reduc�ons to surface water resul�ng from a proposed groundwater appropria�on that is 
not offset by the corresponding accre�ons to surface water by water that is not consumed and 
subsequently returns to the surface water. 

(36) (39) "No�ce area" means a geographic area determined by the department which may include 
water rights affected by an applica�on. 

(37) (40) "Off-stream reservoir" means a reservoir that is not located on the source of supply and is 
supplied with water from a diversion means such as a pipe, headgate and ditch, or other means. 

(38) (41) "On-stream reservoir" means a reservoir that is located on the source of supply. 

(39) (42) "Owner of record" means a person who, according to the department's records, is the current 
owner of a water right. 

(40) (43) "Ownership update" means the upda�ng of the department's water right ownership records by 
the filing of an ownership update form, Form No. 608, pursuant to 85-2-421 through 85-2-426, MCA. The 
department's form does not transfer water rights or legally determine water right ownership. It only 
updates the department's centralized ownership records as reflected by the legal documents that 
actually transfer water rights. 

(41) (44) "Party" means an applicant, objector, pe��oner, respondent, or other person named, admited, 
or en�tled to a contested case hearing pursuant to Title 85, chapter 2, parts 3 and 4, MCA. 

(42) (45) "Period of diversion" means the period in a calendar year when water is diverted, impounded, 
or withdrawn from the source of supply. It is described by the earliest month and day and the latest 
month and day water is diverted during each year. 
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(43) (46) "Period of use" means the period in a calendar year when water is used for specified beneficial 
use. It is described as the earliest month and day and the latest month and day the water is beneficially 
used during each year. 

(47) "Permit" means a permit to appropriate water issued by the department under Title 85, chapter 2, 
part 3, MCA. 

(48) "Person" means an individual, associa�on, partnership, corpora�on, state agency, poli�cal 
subdivision, the United States or any agency thereof, or any other en�ty (see 85-2-102, MCA). 

(44) (49) "Place of use (POU)" means the land, facility, or site where water is beneficially used. 

(45) (50) "Point of diversion (POD)" means the loca�on or loca�ons where water is diverted from the 
source of supply. 

(46) (51) "Pit, pit-dam, or pond" means a body of water that is created by man-made means, which 
stores water for beneficial use. 

(47) (52) "Place of storage" means a reservoir, pit, pit-dam, or pond. 

(48) (53) "Poten�ally affected area" for the purposes of 85-2-361, MCA, means, as referred to in basin 
closure rules and in the context of a hydrogeologic assessment, the area or es�mated area where 
groundwater will be affected by a proposed project. The iden�fied area is not required to exceed the 
boundaries of the drainage subdivisions established by the Office of Water Data Coordina�on, United 
States Geological Survey, and used by the Water Court, unless the applicant chooses to expand the 
boundaries. 

(49) (54) "Possessory interest" means the right to exert some interest or form of control over specific 
land. It is the legal right to possess or use property by virtue of an interest created in the property, 
though it need not be accompanied by fee �tle, such as the right of a tenant, easement holder, or lessee. 

(55) "Pre-applica�on review" means the applicant or the applicant's atorney or consultant or others 
who may know about the proposed project have met with the department in person, via teleconference, 
or via video conference to discuss details of the proposed project and applica�on. 

(50) (56) "Primary diversion" means the ini�al point from which a diversion means will remove or 
impound water from the source of supply. 

(51) (57) "Priority date" means the clock �me, day, month, and year assigned to a water right applica�on 
or no�ce upon department acceptance of the applica�on or no�ce. The priority date determines the 
ranking among water rights. 

(52) (58) "Proceeding" means all events in a contested case following issuance of a hearing no�ce and 
appointment of hearing examiner, including prehearing conferences, hearings, interlocutory orders, and 
the decision of the hearing examiner on the merits. 

(59) "Project" means a place of use that has its own iden�fiable flow rate, volume, and means of 
diversion. 

(53) (60) "Recrea�onal use" includes but is not limited to swimming, boa�ng, water sports, and fishing. 

(54) (61) "Reservoir" means a pond, pit, or pit-dam, created by man-made means that impounds and 
stores water. 

(55) (62) "Return flow" means that part of a diverted flow which is applied to irrigated land and is not 
consumed and returns underground to its original source or another source of water, and to which other 
water users are en�tled to a con�nua�on of, as part of their water right. Return flow is not wastewater. 
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Rather, it is irriga�on water seeping back to a stream a�er it has gone underground to perform its 
nutri�onal func�on. Return flow results from use and not from water carried on the surface in ditches 
and returned to the stream. 

(56) (63) "Secondary diversion" means a diversion that is not from the source of supply but is a diversion 
that is used a�er the water is diverted from the source of supply at the primary diversion. For example, a 
pump in a ditch or reservoir is a secondary diversion. 

(57) (64) "Seepage water" means that part of a diverted flow which is not consump�vely used and which 
slowly seeps underground and eventually returns to a surface or groundwater source, and which other 
water users can appropriate, but have no legal right to its con�nuance. Typical examples of seepage 
water include underground losses from an irriga�on ditch or pond. 

(58) (65) "Senior water right" means a water right with a priority date that is earlier in �me than another 
water right. 

(59) (66) "Service" or "serve" means personal service or service by first class United States mail, postage 
prepaid and addressed to a person's last known address. Proof of service shall be made by the person 
making such service. Service by mail is complete upon the placing of the item to be served in the mail. 
Agencies of the state of Montana may also serve by deposi�ng the item to be served with the mail and 
distribu�on sec�on, General Services Division, Department of Administra�on. 

(60) (67) "Show cause" means a contested case before the department in which a person aggrieved by a 
proposed ac�on of the department is given the opportunity to present evidence and tes�mony to show 
why the proposed ac�on should not be taken. A show cause proceeding conducted following a 
preliminary determina�on to deny or preliminary determina�on to grant with modifica�ons pursuant 
to 85-2-310, MCA, shall be conducted as an informal contested case proceeding pursuant to 2-4-604, 
MCA. 

(61) (68) "Source aquifer" means the specific groundwater source from which water is diverted for a 
beneficial use. 

(62) (69) "Source of supply" means the specific surface or groundwater source from which water is 
diverted for a beneficial use. 

(63) (70) "Spring" means a hydrologic occurrence of water involving the natural flow of water origina�ng 
from beneath the land surface and arising to the surface of the ground. A developed spring is 
groundwater if some physical altera�on of its natural state occurs at its point of discharge from the 
ground, such as simple excava�on, cement encasement, or rock cribbing. An undeveloped spring is 
surface water if no development occurs at its point of discharge and the appropria�on is made from the 
waters flowing on the surface of the ground. 

(64) (71) "Staff" means a person employed or retained by the department. 

(65) (72) "Stock use" means the use of water for livestock, including but not limited to catle, horses, 
pigs, sheep, llamas, and animals owned and controlled on game farms. It does not include domes�c 
animals such as dogs and cats or wild animals. 

(66) “Supplemental rights” means separate water rights for the same purpose, owned by the same water 
user, and used on overlapping places of use. 

(67) (73) "Surface water" means all water of the state at the surface of the ground, including but not 
limited to any river, stream, creek, ravine, coulee, undeveloped spring, lake, and other natural surface 
source of water regardless of its character or manner of occurrence. 
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(68) (74) "Temporary authoriza�on or temporary change" means an authoriza�on to change granted 
pursuant to 85-2-407 and 85-2-408, MCA, for a specific period of �me and with an automa�c expira�on 
date. 

(69) (75) "Temporary emergency appropria�on" means the temporary beneficial use of water necessary 
to protect lives or property by reason of fire, storm, earthquake or other disaster, or unforeseen 
combina�on of circumstances which call for immediate ac�on. An appropria�on made necessary due to 
drought condi�ons is not a temporary emergency appropria�on. 

(76) "Temporary permit" means a permit to appropriate water granted pursuant to Title 85, chapter 2, 
part 3, MCA, for a specific period of �me and with an automa�c expira�on date. 

(70) (77) "Transitory diversion" means a movable diversion that will divert water from several nonspecific 
points along a source of supply. 

(71) (78) "Tributary" means the following: 

(a) a surface water source feeding another surface water source; or 

(b) groundwater hydraulically connected to a surface water source. 

(72) (79) "Unnamed tributary" means a surface water stream, coulee, or draw, which is not named on a 
United States Geological Survey (USGS) or Water Resources Survey (WRS) map. 

(73) (80) "Use of water for the benefit of the appropriator" means: 

(a) the amount of water reasonably needed for the intended purpose; 

(b) the amount of water needed for conveyance to the intended purpose; and 

(c) water used for instream flow. 

(74) (81) "Volume" means the acre-feet of water per year. Twelve acre-inches or 325,851 gallons are 
equal to one acre-foot. 

(75) (82) "Wastewater" means that part of a diverted flow which is not consump�vely used and which 
returns as surface water to any surface water source, and which other water users can appropriate, but 
have no legal right to its con�nuance. A typical example is an irrigator who turns into the individual 
furrows traversing the irrigator's field from the head ditch more water than can seep into the ground. 
The water that stays on the surface and is not absorbed into the earth and which remains at the end of 
the furrow and is collected in a wastewater ditch is wastewater. 

(76) (83) "Water flow es�ma�ng technique" means a mathema�cal method of es�ma�ng flow generally 
accepted by the department. This may be accomplished by correla�ng measurements of diversion 
system components with actual water use to es�mate flow rate or volume of water used. An example is 
the use of measurements of power consumed by a pump to es�mate the amount of water delivered by a 
pump. Another flow es�ma�ng technique would be to apply specific formulas developed by professional 
hydrologists based on clima�c, basin, or stream channel characteris�cs to es�mate stream flow. 

(77) (84) "Water measuring device" means equipment that directly measures water flow in open or 
closed channels and conduits. Examples would be flow meters, weirs, flumes, and bucket and stop 
watch. 

(78) (85) "Water Resources Survey (WRS)" means a survey by county of water resources and water rights 
in Montana by the former State Engineer's Office or Water Resources Board, predecessors of the 
department. 
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(79) “Water Rights Informa�on System” means the state’s official centralized record system of all water 
rights maintained in an electronic database. 

(80) (86) "Water saving method" means a change to the actual water use system or management of 
water use in which the modifica�on being made would decrease the amount of water needed to 
accomplish the same result. Water saving methods might include: 

(a) changing from a ditch conveyance to a pipeline; 

(b) lining an earthen ditch with concrete or plas�c; and 

(c) changing management of a water system to decrease water consump�on. 

(81) (87) "Zone of influence" means the horizontal extent of the cone of depression. 

 

Reasonable necessity: Removing terms already defined in statute, removing examples from defini�ons, 
and upda�ng or adding other defini�ons based on rule change package. 
 
 

 

36.12.102    FORMS 
(1) The following necessary forms for implementa�on of the act and these rules are available from the 
Department of Natural Resources and Conserva�on, P.O. Box 201601, Helena, Montana 59620-1601 and 
its Water Resources regional offices, or on the department’s Department’s website. The department may 
revise as necessary the following forms to improve the administra�on of these rules and the applicable 
water laws: 

(a) Form No. 600P, “Permit Preapplica�on Mee�ng”; 

(b) (a) Form No. 600, "Applica�on for Beneficial Water Use Permit", which must be submited for 
groundwater developments in excess of 35 GPM gpm or ten acre-feet per year and surface water 
appropria�ons when an applicant desires to use surface water or groundwater that does not meet an 
excep�on to permit requirements under MCA 85-2-306; 

(c) (b) Form No. 602, "No�ce of Comple�on of Groundwater Development", which must be submited 
for groundwater developments with a maximum use of 35 GPM gpm or less, not to exceed ten acre-feet 
per year; 

(d) (c) Form No. 603, "Well Log Report"; 

(e) (d) Form No. 605, "Applica�on for Provisional Permit for Completed Stockwater Pit or Reservoir", 
which must be submited for a pit or reservoir with a maximum capacity of less than 15 acre-feet and a 
total appropria�on of less than 30 acre-feet per year; 

(f) Form No. 606P, “Change Preapplica�on Mee�ng”; 

(g) (e) Form No. 606, "Applica�on to Change a Water Right"; 

(h) (f) Form No. 607, "Applica�on for Extension of Time"; 

(i) (g) Form No. 608, "Water Right Ownership Update"; 

(j) (h) Form No. 611, "Objec�on to Applica�on"; 
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(k) (i) Form No. 613, "Fee Schedule for Water Use in Montana"; 

(l) (j) Form No. 615, "DNRC Standards and Water Conversion Table"; 

(m) (k) Form No. 617, "Project Comple�on No�ce for Permited Water Development"; 

(n) (l) Form No. 618, "Project Comple�on No�ce for Change of a Water Right"; 

(o) (m) Form No. 625, "Water Right Correc�on"; 

(p) (n) Form No. 626, "Applica�on to Renew a Temporary Water Right Change"; 

(q) (o) Form No. 630, "Controlled Groundwater Area Pe��on"; 

(r) (p) Form No. 631, "Pe��on for Closure of a Highly Appropriated Basin"; 

(s) (q) Form No. 633, "Aquifer Test Data Form"; 

(t) (r) Form No. 634, "Replacement Well No�ce", which must be submited for municipal wells that do 
not exceed 450 GPM gpm, or for all other wells that do not exceed 35 GPM gpm and ten acre-feet per 
year; 

(u) (s) Form No. 635, "Redundant Well Construc�on No�ce", which must be submited for redundant 
wells in a public water supply system as defined by 75-6-102, MCA; 

(v) (t) Form No. 636, "Interim Permit Request"; "Pe��on to Subordinate a State Water Reserva�on"; 

(w) (u) Form No. 637, "Reinstatement Request", which must be submited to reinstate a permit or 
change authoriza�on; 

(x) (v) Form No. 638, "Water Reserva�on Applica�on for Instream Flow", which must be submited for 
instream flow water reserva�on applica�ons allowed under the United States of America, Department of 
Agriculture, Forest Service-Montana Compact, Ar�cle VI, sec�on B; 

(y) (w) Form No. 639, "Waiver of Statutory Timelines"; 

(z) (x) Form No. 640, "Cer�fica�on of Water Right Ownership Update", which must be completed and 
submited to the county clerk and recorder with a Realty Transfer Cer�ficate when a water right is being 
divided or exempted (reserved) from the property; 

(aa) (y) Form No. 641, "DNRC Ownership Update, Divided Interest", which must be submited for a water 
right that will be divided; 

(ab) (z) Form No. 642, "DNRC Ownership Update, Exempt (Reserved)Split or Split and Sever of a Water 
Right"; 

(ac) (aa) Form No. 643, “DNRC Ownership Update, Severed Water Right,” which must be submited 
where a water right will be severed from the land. A severed water right does not involve a land sale; 

(ad) (ab) Form No. 644, "No�ce of Replacement Point of Diversion", which must be submited for 
replacement of surface water points of diversion under 85-2-402(18), MCA; 

(ae) (ac) Form No. 645, "Permit Registra�on for Groundwater Use within the Na�onal Park Service 
Compact Area", which must be submited for groundwater developments with a maximum use of 35 
GPM gpm or less, not to exceed ten acre-feet per year; 

(af) (ad) Form No. 646, "Geothermal Hea�ng/Cooling No�ce of Comple�on", which must be submited 
for groundwater developments for a geothermal purpose with a maximum use of 350 GPM gpm; 

http://leg.mt.gov/bills/mca/title_0750/chapter_0060/part_0010/section_0020/0750-0060-0010-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0020/0850-0020-0040-0020.html
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(ag) (ae) Form No. 647, "No�ce of Comple�on of Emergency Fire Protec�on Development", which must 
be submited for groundwater developments by local governmental fire agencies organized under Title 7, 
chapter 33, MCA, for emergency fire protec�on; 

(af) Form No. 648, "Pe��on to Subordinate a State Water Reserva�on"; 

(ah) (ag) Form No. 649, "Surface Water Measurement Data Form"; 

(ah) Form No. 650, “Temporary Lease of Appropria�on Right”; 

(ai) Form No. 651, "Pe��on to Modify a Permit or Change Authoriza�on"; and 

(aj) Form No. 652, "Pe��on for Stream Deple�on Zone." 

(ak) Form No. 653, “DNRC Water Right Predetermina�on Request,” which must be submited for water 
rights predetermina�on requests required for the DEQ subdivision review process. 

(al) Form No. 654, “Variance request,” which must be submited for variance requests in 36.12.123. 

(am) Form No. 655, “Public Comment,” which must be submited for public comment under 85-2-307 
(4), MCA. 

(an) Form No. 656, “Applica�on Amendment Form,” which must be submited to modify an applica�on 
under 36.12.1401. 

 

Reasonable necessity: Outdated forms need to be removed and new forms associated with HB 114 need 
to be added. Also changing the �tle of some forms to improve clarity on purpose. 
 

36.12.103  FORMS AND SPECIAL FEES 
(1) A filing fee, if required, shall be paid at the �me the permit, change, no�ce of comple�on, extension 
of �me request, temporary change renewal, ownership update, or pe��on applica�on (herea�er 
singularly or collec�vely referred to as applica�on) is filed with the department. 

(a) The department will not process any applica�on without the proper filing fee. 

(b) Failure to submit the proper filing fee within 30 days a�er no�ce shall result in a 
determina�on that the applica�on is not correct and complete and it shall be terminated. 

(2) The department will assess the following filing fees: 

(a) For an Applica�on for Beneficial Water Use Permit, Form No. 600, filed pursuant to 85-2-
330, 85-2-336, 85-2-341, 85-2-343, or 85-2-344, MCA, or in an administra�vely closed basin 
pursuant to 85-2-319, 85-2-321, or 85-2-322, MCA, or a controlled groundwater area pursuant 
to 85-2-506 and 85-2-507, MCA, or filed under a compact pursuant to Title 85, chapter 20, MCA, 
for all surface water, or a groundwater appropria�on of greater than 35 gallons per minute, 
there shall be a fee of $1000 $3000. If the applica�on meets the requirements for a pre-
applica�on review preapplica�on mee�ng as determined by the department under 36.12.1302, 
the fee shall be $800 $1600; 

(b) For an Applica�on for Beneficial Water Use Permit, Form No. 600, filed pursuant to 85-2-
330, 85-2-336, 85-2-341, 85-2-343, or 85-2-344, MCA, or in an administra�vely closed basin 
pursuant to 85-2-319, 85-2-321, or 85-2-322, MCA, or a controlled groundwater area pursuant 
to 85-2-506 and 85-2-507, MCA, or filed under a compact pursuant to Title 85, chapter 20, MCA, 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0300/0850-0020-0030-0300.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0300/0850-0020-0030-0300.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0360/0850-0020-0030-0360.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0410/0850-0020-0030-0410.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0430/0850-0020-0030-0430.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0440/0850-0020-0030-0440.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0210/0850-0020-0030-0210.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0220/0850-0020-0030-0220.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0050/section_0060/0850-0020-0050-0060.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0050/section_0070/0850-0020-0050-0070.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0300/0850-0020-0030-0300.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0300/0850-0020-0030-0300.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0360/0850-0020-0030-0360.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0410/0850-0020-0030-0410.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0430/0850-0020-0030-0430.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0440/0850-0020-0030-0440.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0210/0850-0020-0030-0210.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0220/0850-0020-0030-0220.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0050/section_0060/0850-0020-0050-0060.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0050/section_0070/0850-0020-0050-0070.html
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for a groundwater appropria�on of 35 gallons per minute or less, there shall be a fee of $200 
$400; 

(c) For an Applica�on for Beneficial Water Use Permit, Form No. 600, not filed pursuant to 85-2-
330, 85-2-336, 85-2-341, 85-2-343, or 85-2-344, MCA, nor in an administra�vely closed basin 
pursuant to 85-2-319, 85-2-321, or 85-2-322, MCA, nor a controlled groundwater area pursuant 
to 85-2-506 and 85-2-507, MCA, nor filed under a compact pursuant to Title 85, chapter 20, 
MCA, for all surface water, or a groundwater appropria�on of greater than 35 gallons per minute 
there shall be a fee of $800 $2500. If the applica�on meets the requirements for a pre-
applica�on review preapplica�on mee�ng under 36.12.1302 as determined by the department, 
the fee shall be $600 $1200; 

(d) $150 $300, in addi�on to the fees in either (a), (b), or (c) for an Interim Permit Request, Form 
No. 636; 

(e) $125 $250 for a No�ce of Comple�on of Groundwater Development, Form No. 602, filed for 
groundwater developments with a maximum use of 35 GPM gpm or less, not to exceed ten acre-
feet per year; 

(f) $125 $250 for an Applica�on for Provisional Permit for Completed Stockwater Pit or 
Reservoir, Form No. 605, filed for a pit or reservoir with a maximum capacity less than 15 acre-
feet; 

(g) $900 $2500 for an Applica�on to Change a Water Right, Form No. 606, except for an 
applica�on that meets the requirements for a pre-applica�on preapplica�on mee�ng under 
ARM 36.12.1302 review as determined by the department, where there shall be a $700 $1500 
fee; 

(h) $200 $400 for an Applica�on to Change a Water Right, Form No. 606 in the following 
instances: 

(i) if the change applica�on concerns a replacement well greater than 35 GPM gpm or 
ten acre-feet, or a municipal well that does not exceed 450 GPM gpm, or replacement 
reservoir located on the same source; or 

(ii) if the change applica�on concerns only moving or adding stock tanks to an exis�ng 
system; 

(i) $200 $400 for an Applica�on for Extension of Time, Form No. 607; 

(j) $50 $100, plus $10 $20 for each water right transferred a�er the first water right, for a Water 
Right Ownership Update, Form No. 608. The total amount shall not exceed $300 $600; 

(k) $25 $50 for an Objec�on to Applica�on, Form No. 611; 

(l) $200 $400 for an Applica�on to Renew a Temporary Water Right Change, Form No. 626; 

(m) $1500 $3000 for a Controlled Groundwater Area Pe��on, Form No. 630. The pe��oner shall 
also pay: 

(i) publica�on costs of the proposed rules in the Montana Administra�ve Register; 

(ii) photocopy and postage costs for copying and mailing the Administra�ve Rule 
Proposal No�ce and appointment of the hearing examiner to all land owners and water 
right owners located within the proposed boundaries and other persons as required 
by 85-2-319, MCA;  

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0300/0850-0020-0030-0300.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0300/0850-0020-0030-0300.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0360/0850-0020-0030-0360.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0410/0850-0020-0030-0410.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0430/0850-0020-0030-0430.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0440/0850-0020-0030-0440.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0210/0850-0020-0030-0210.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0220/0850-0020-0030-0220.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0050/section_0060/0850-0020-0050-0060.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0050/section_0070/0850-0020-0050-0070.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
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(iii) photocopy and postage costs for copying and mailing the No�ce of Adop�on and 
other documents as needed; 

(iv) newspaper publica�on of the No�ce of Rulemaking Hearing; 

(v) actual rental costs for the hearing loca�on and required sound equipment as 
determined by the hearing examiner; and 

(vi)other costs of holding the hearing, conduc�ng inves�ga�ons or studies, and making 
records pursuant to 85-2-319, MCA, except the cost of salaries of the department 
personnel; 

(n) $1500 $3000 for a Pe��on for Closure of a Highly Appropriated Basin, Form No. 631. The 
pe��oner shall also pay: 

(i) publica�on costs of the proposed rules in the Montana Administra�ve Register; 

(ii) photocopy and postage costs for copying and mailing the Administra�ve Rule 
Proposal No�ce and appointment of the hearing examiner to all land owners and water 
right owners located within the proposed boundaries and other persons as required 
by 85-2-319, MCA; 

(iii) photocopy and postage costs for copying and mailing the No�ce of Adop�on and 
other documents as needed; 

(iv) newspaper publica�on of the No�ce of Rulemaking Hearing; 

(v) actual rental costs for the hearing loca�on and required sound equipment as 
determined by the hearing examiner; and 

(vi) other costs of holding the hearing, conduc�ng inves�ga�ons or studies, and making 
records pursuant to 85-2-319, MCA, except the cost of salaries of the department 
personnel; 

(o) $100 $150 for a Replacement Well No�ce, Form No. 634; 

(p) $50 $200 for a Redundant Well Construc�on No�ce, Form No. 635; 

(q) $200 $1000 for a Reinstatement Request, Form No. 637; 

(r) $800 $1600 for a Water Reserva�on Applica�on for Instream Flow, Form No. 638. The 
applicant shall also pay: 

(i) photocopy and postage costs for copying and mailing the appointment of the hearing 
examiner and no�ce of hearing; 

(ii) photocopy and postage costs for copying and mailing the hearing examiner's 
proposal for decision, final order, and other orders as needed; 

(iii) newspaper publica�on of the no�ce of hearing and orders as required by statute and 
the hearing examiner; and 

(iv) actual rental costs for the hearing loca�on and required sound equipment as 
determined by the hearing examiner; 

(s) $50 $150 for each divided water right on Form No. 641, DNRC Ownership Update, Divided 
Interest; 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0190/0850-0020-0030-0190.html
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(t) $50 $150 for each exempted water right on Form No. 642, DNRC Ownership Update, Exempt 
(Reserved) Split or Split and Sever of a Water Right; 

(u) $50 for each severed water right for Form No. 643, DNRC Ownership Update, Severed Water 
Right; 

(v) $400 for Form No. 644, No�ce of Replacement Point of Diversion; 

(w) $200 $400 for Form No. 645, Permit Registra�on for Groundwater Use Within the Na�onal 
Park Service Compact Area; 

(x) $200 $400 for Form No. 646, Geothermal Hea�ng/Cooling No�ce of Comple�on; 

(y) $125 for Form No. 647, No�ce of Comple�on of Emergency Fire Protec�on Development; 

(z) $200 for Form No. 650, Temporary Lease of Appropria�on Right; 

(z) (aa) $400 $800 for Form No. 651, Pe��on to Modify a Permit or Change Authoriza�on; and 

(aa) (ab) $750 $1500 for Form No. 652, Pe��on for Stream Deple�on Zone. 

(ab) $500 for Form No. 600P, Permit Preapplica�on Mee�ng. This fee will be credited to the filing 
fee of Form No. 600 for preapplica�on mee�ngs that meet the requirements of 36.12.1302. 

(ac) $500 for Form No. 606P, Change Preapplica�on Mee�ng. This fee will be credited to the 
filing fee of Form No. 606 for preapplica�on mee�ngs that meet the requirements of 
36.12.1302. 

(ad) $100 for Form No. 653, DNRC Water Right Predetermina�on Request. 

(3) There shall be no fees charged for filing the following forms: 

(a) Form No. 617, Project Comple�on No�ce of Permited Water Development; 

(b) Form No. 618, Project Comple�on No�ce for Change of a Water Right; 

(c) Form No. 625, Correc�on to a Water Right; 

(d) Form No. 633, Aquifer Test Data Form; 

(e) Form No. 636, Pe��on to Subordinate a State Water Reserva�on; 

(f) (e) Form No. 639, Waiver of Timelines; 

(g) (f) Form No. 640, Cer�fica�on of Water Right Ownership Update; and 

(g)  Form No. 648, Pe��on to Subordinate a State Water Reserva�on; and 

(h) Form No. 649, Surface Water Measurement Data Form; 

 (i) Form No. 654, Variance Request; 

 (j) Form No. 655, Public Comment; and 

(k) Form No. 656, Applica�on Amendment Form. 

(4) The department will charge special service fees not to exceed reasonable amounts, including, but not 
limited to the following: 

(a) costs associated with contrac�ng for professional hearings officer services; 

(b) costs for computer data reports; and 
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(c) reasonable public informa�on access fees including copies, blueprints or tracings, audio 
copies of a hearing, and other requests as per 2-6-110, MCA, and department public informa�on 
policy. 

 

Reasonable necessity: Legislature directed DNRC to increases fees to pay for resources necessary to 
implement HB 114. Outdated forms need to be removed and new forms associated with HB 114 need to 
be added. Also changing the �tle of some forms to improve clarity on purpose. 
 

36.12.110     LEGAL LAND DESCRIPTION STANDARDS 
(1) Primary or secondary points of diversion must be described as one or more of the following: 

(a) ¼¼¼ sec�on, sec�on, township, range and county; 

(b) lot, block, subdivision, ¼ sec�on, sec�on, township, range and county; 

(c) government lot, ¼ sec�on, sec�on, township, range and county; or 

(d) cer�ficate of survey number with or without a lot number, if present, ¼ sec�on, sec�on, 
township, range and county; or. 

(e) La�tude/Longitude coordinates and the geode�c reference system used to collect the 
coordinates. 

(2) The point of diversion legal descrip�on of an on-stream reservoir must be described as the point 
where the dam or pit crosses the source of supply. 

(3) Transitory diversions must be described as the most upstream diversion point and the most 
downstream diversion point and a measurement in stream miles downstream from the upstream point. 
For example the transitory diversion will extend from the upstream point to approximately one mile 
downstream. 

(4) If secondary diversions are described, they must “be iden�fied as "secondary". and meet one of the 
descrip�on standards in (1). 

 (5) The legal land descrip�on for the place of use must be listed to the nearest reasonable and concise 
legal land descrip�on. For example, it would be appropriate to describe 20 acres in the N½NWNW rather 
than ten acres in the NWNWNW and ten acres in the NENWNW. For a subdivision covering most of the 
SW, it would be appropriate to describe the place of use as the SW rather than the NWSW, NESW, SWSW, 
and SESW. 

 
 

Reasonable Necessity: 
These rule changes are to improve clarity of what informa�on is needed and allow for la�tude and 
longitude coordinates to be provided.  Examples that are designed to explain the rule, as in (3) and (5) 
are best moved to explanatory documents and are not appropriate in the rule itself. The removal of the 
alterna�ve method for describing transitory points of diversion is designed to increase consistency. 
There is no benefit or substan�al difference between the descrip�ons and a single way to describe 
transitory points of diversion will be more consistent.  
 

http://leg.mt.gov/bills/mca/title_0020/chapter_0060/part_0010/section_0100/0020-0060-0010-0100.html
https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E110
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36.12.111     MAP STANDARDS 
(1) A United States geological survey (USGS) quadrangle maps or United States Department of 
Agriculture (USDA) Maps or aerial photographs must be included with the applica�on and the following 
items must be clearly iden�fied on the map: 

(a) north arrow; 

(b) scale bar; 

(c) sec�on corners and numbers; 

(d) township and range numbers;  

(e) all past and proposed points of diversion; 

(f) all past and proposed places of use; 

(g) past and proposed reservoir loca�ons, if applicable; and 

(h) past and proposed conveyance facili�es ditch or pipeline loca�ons.; and 

(i) date the aerial photograph was taken, if available. 

(2) Maps must reflect the place of use of all associated water rights. 

(2) (3) Addi�onal maps must be submited if the informa�on on one map cannot convey the required 
informa�on clearly. and must be of the same scale so that they can be overlain. 

(3) (4) For change applica�ons to irriga�on water rights, in addi�on to the informa�on map required to 
be mapped in (1) and (2), the following items must be clearly iden�fied on the map:a copy of the Water 
Resources Survey map, if available for the land affected by the change, shall be submited with the 
historically irrigated acreage iden�fied. 

(a) all past points of diversion; 

(b) all past places of use; 

(c) all past reservoir loca�ons, if applicable; and  

(d) all past loca�ons of conveyance facili�es. 

(5) For change applica�ons, all historically irrigated acreage must be iden�fied on an aerial photograph 
that shows the date the aerial photo was taken. 

(6) In addi�on, a county plat map obtained from the county office may be submited. The county plat 
map must show the same informa�on as required under (1) . 

 
Reasonable Necessity: 
Applicants currently have access to a wide variety of maps and aerial photographs that were not readily 
available at the �me this rule was writen. The altera�ons in (1) are designed to allow the use of modern 
map and photograph resources and not unduly restrict the source of the map or photograph. The 
removal of the same scale requirement in (2) simply recognizes that modern technology can easily 
overlay maps of different scales and the requirement is no longer useful or necessary. Reloca�ng 
requirements for change applica�on maps to improve clarity on what is required for each applica�on 
type. For changes, there is no need applicant to provide a copy of the WRS map-DNRC has these in our 
possession.   

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E111
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36.12.112     PERIOD OF DIVERSION AND PERIOD OF USE STANDARDS 
(1) The department will use the following standards for period of diversion and use based on the 
purpose of beneficial water use: Devia�ons from the standards listed below require informa�on 
suppor�ng the period of diversion or use requested in an applica�on: 

(a) domes�c                                                                   January 1 to December 31 

(b) stock                                                                         January 1 to December 31 

(c) irriga�on based on the clima�c area designated by the USDA Natural Resources and 
Conserva�on Service (NRCS) which is generally as follows: 

(i) clima�c area I                                                             March 15 to November 15 

(ii) clima�c area II                                                            April 1 to October 31 

(iii) clima�c area III                                                          April 15 to October 15 

(iv) clima�c area IV                                                          April 20 to October 10 

(v) clima�c area V                                                            April 25 to October 5 

(vi) clima�c area VI     April 25 to October 5 

(2) Applica�ons for diversions into a storage reservoir for later use must include the period of diversion 
for when water will be diverted into the reservoir and the period of use when water will be used from 
the reservoir. 

(3) Applica�ons for temporary permits must iden�fy the beginning and ending month, day, and year. 

(3) (4) Period of use for purposes other than domes�c, stock, or irriga�on The basis for the requested 
periods for other uses must be explained and documented based on the opera�on of the project. 

(4) Devia�ons from the period of use standards listed in (1) must be explained and documented based 
on the opera�on of the project. 

 
History: 85-2-113, MCA; IMP, 85-2-301 through 85-2-319, 85-2-321 through 85-2-323, 85-2-
329 through 85-2-331, 85-2-335 through 85-2-338, 85-2-340 through 85-2-344, 85-2-350, 85-2-351, 85-
2-401, 85-2-402, 85-2-407, 85-2-408, 85-2-410 through 85-2-413, 85-2-415 through 85-2-419, 85-2-
436, 85-2-437, 85-2-439, 85-2-501 through 85-2-512, 85-2-601 through 85-2-606, 85-2-608, 85-2-
804 through 85-2-806, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05. 

 

Reasonable Necessity 
The changes to the rule here are for beter grammar and clarity. Clima�c region VI does exist and needs 
to be included for completeness. The dele�on of (3) above is because it does not refer to either period of 
diversion or period of use and is out of place. The new (3) clarifies that for uses other than domes�c, 
stock or irriga�on, an explana�on of the requested period of use be provided for. Changes to this are to 
improve clarity as the exis�ng rule is not clear about this requirement. The addi�on of (4) allows 
applicants to explain why the department standard period of diversion or use does not work and allows 
them to explain their need based upon the specific project. 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E112
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
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36.12.113     RESERVOIR STANDARDS 
(1) An applica�on project involving a new or exis�ng reservoir must iden�fy the capacity of the reservoir 
and include the annual volume of water that will evaporate net evapora�on pursuant to 36.12.116 from 
the reservoir water surface. 

(2) The applica�on must include informa�on explaining how the storage reservoir will be managed to 
sa�sfy senior water rights. Senior water users are not en�tled to water that has been legally stored. 

(3) If applicable, preliminary design specifica�ons for a reservoir’s primary and emergency spillways must 
be included. 

(4) If a reservoir is located off-stream: 

(a) the conveyance means to and from the reservoir must be iden�fied; and 

(b) any losses that may occur with the means of conveyance must be calculated and iden�fied. 

(5) For on-stream reservoirs, no flow rate is required. If a flow rate is requested for an on-stream 
reservoir, documenta�on must show why a flow rate is needed and reasonable. 

(6) Place of storage does not include: 

(a) reservoirs, pits, pit-dams, or ponds with a capacity of less than 0.10 acre-feet; or 

(b) the use of a temporary or permanent diversion structure within a canal or ditch designed to 
raise water surface eleva�on for primary diversions or to direct flows to a secondary conveyance 
facility.; or 

(c) (7) Water tanks or cisterns that are a part of a water system are not considered storage 
reservoirs and a water right applica�on is not needed to add a water storage tank or cistern as 
long as the flow rate and volume of a water right is not being increased. 

(7) (8) If the applica�on is for a reservoir for which the above standards are not applicable, the applicant 
must explain the reason why the standard is not applicable. 

 
Reasonable Necessity 

Clarifying that reservoir capacity is needed and that evapora�on calcula�ons should be based on net 
evapora�on, which is a more accurate representa�on of what is really occurring. Number (7) is 
redundant and more appropriately included under (6) as things that are not considered storage. This 
change cleans up the organiza�on of the rule and adds clarity. 

36.12.115     WATER USE VOLUME STANDARDS 
(1) A water right has several elements, one of which is the amount of water that is used for each purpose 
described in the right. A reasonable amount of water will vary with the type and loca�on of the use and 
will depend on various circumstances such as: 

(a) soil condi�ons; 

(b) method of conveyance; 

(c) topography; 

(d) climate; 

(e) system efficiency; or 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E113
https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E115
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(f) other condi�ons affec�ng the par�cular use. 

(1) (2) The department will use the following standards Form 615 to determine water volume 
requirements when reviewing no�ces or applica�ons for new uses of water.: 

(a) for domes�c use, for one household, 1.0 acre-foot per year of water for year-round use; 

(b) for lawn, garden, shrubbery, and shelterbelts, 2.5 acre-feet per acre per year; 

(c) for stockwater, a consump�ve use of 15 gallons per day or .017 acre-foot per year per animal 
unit. Animal unit equivalencies for water consump�on are set out in ARM 36.12.101 and the 
water conversion table, Form No. 615; 

(d) fire protec�on water needs shall be determined by the type of equipment used, diversion 
rate, the size of the area to be covered, the frequency of the water use and must be explained 
and documented. 

(e) For irriga�on, the following table applies: 

 

https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.101
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Irriga�on Standards 

 
  Clima�c Area1 

Acre Feet per Acre 
 

  I II III IV  
Sprinkler Irriga�on 
70% Efficiency 

2.63 - 3.04 2.30 - 2.69 2.08 - 2.41 1.76 - 2.07    

Level Border 
60% Efficiency 
Design Slope Level 

3.07 - 3.55 2.69 - 3.15 2.43 - 2.81 2.06 - 2.41    

Graded Border 
70% Efficiency 
Slope Group 
Design Slope .10% 
Design Slope .20% 
Design Slope .40% 

2.63 - 3.04 2.30 - 2.69 2.08 - 2.41 1.76 - 2.07    

Graded Border 
65% Efficiency 
Design Slope .75% 
Design Slope 1.5% 

2.84 - 3.28 2.48 - 2.90 2.24 - 2.59 1.90 - 2.23    

Graded Border 
60% Efficiency 
Design Slope 3.0% 

3.07 - 3.55 2.69 - 3.15 2.43 - 2.81 2.06 - 2.41    

Furrow 
70% Efficiency 
Design Slope .10% 
Design Slope .20% 
Design Slope .40% 

2.36 - 2.74 2.11 - 2.44 1.87 - 2.16 1.39 - 1.70  

Furrow 
65% Efficiency 
Design Slope .75% 

2.54 - 2.95 2.27 - 2.63 2.02 - 2.33 1.50 - 1.83  

Furrow 
60% Efficiency 
Design Slope 1.5% 

2.75 - 3.19 2.46 - 2.85 2.19 - 2.52 1.62 - 1.98  

Contour Ditch 
60% Efficiency 
Design Slope .75% 

3.07 - 3.55 2.69 - 3.15 2.43 - 2.81 2.06 - 2.41    
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Reasonable Necessity 
Adding “volume” to the �tle because we don’t apply standards for flow rate. Removing the explanatory 
sec�on of (1) because it is not appropriate for rule. Removing the limited standards referenced in this 
rule and including the use of form 615 because it contains mul�ple water use standards in addi�on to 
those listed.Fire protec�on was removed because it is beter covered under other uses that requires 
calcula�on, explana�on and documenta�on and should not be called out separately.  
 
 
 

36.12.116     EVAPORATION STANDARDS 
(1) The following reports contain acceptable methods for es�ma�ng evapora�on losses: 

(a) Joint Technical Working Group Report, Water Rights Compact Between the State of Montana 
and the Department of the Interior, Bureau of Land Management, November 1998;  

(1) Net Evapora�on will be evaluated using:   

(a) (b) Es�ma�on of Evapora�on from Shallow Ponds and Impoundments in Montana, Donald E. 
Pots, Miscellaneous Publica�on No. 48, Montana Conserva�on and Experiment Sta�on School 
of Forestry, University of Montana, Missoula, March 1988; 

(b) (c)Evapora�on Pond Design for Agricultural Wastewater Disposal, USDA Soil Conserva�on 
Service, Montana Technical Note: Environment No. 7, February 1974; or 

(c) other department-approved methods.  

Contour Ditch 
55% Efficiency 
Design Slope 1.5% 
Design Slope 3.0% 

3.35 - 3.87 2.93 - 3.43 2.65 - 3.07 2.24 - 2.63    

Contour Ditch 
45% Efficiency 
Design Slope 6.0% 

4.10 - 4.73 3.58 - 4.19 3.24 - 3.75 2.74 - 3.22    

 
1 The irriga�on clima�c areas are iden�fied in the 1986 Irriga�on Clima�c Areas of Montana map. 
Clima�c area I is high consump�ve use, clima�c area II is moderately high consump�ve use, clima�c 
area III is moderate consump�ve use, clima�c area IV is moderately low consump�ve use, and clima�c 
area V is low consump�ve use.  
 
(3) A permit is required when a reservoir is proposed to include fire protec�on purposes and the 
volume of water reasonably needed for fire protec�on must be explained and must reference reliable 
industry sources. 

(4) For fire protec�on reservoirs located within a basin closure area, evapora�on losses must be made 
up from nontributary water sources or addressed in a mi�ga�on plan. 

(2) (5) The flow rate and volume of water for any uses not listed on Form 615 in this rule must be 
calculated, explained, and documented based on the beneficial use and opera�on of the project. 

(3) (6) Devia�ons outside the standards will require informa�on suppor�ng the requested amount. 
 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E116
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(d) Evapora�on from Lakes and Reservoirs, a study based on 50 years of weather bureau records, 
Minnesota Resource Commission, June 1942; and 

(e) A standard USGS evapora�on pan is acceptable. The standard pan is four feet in diameter and 
ten inches deep and measured daily. 

(2) Devia�ons If the applicant proposes to deviate from the acceptable standards in (1), require the 
applicant will be required to provide addi�onal informa�on suppor�ng the volume requested for 
evapora�on losses net evapora�on. 

(3) The department will determine the acceptability of other evapora�on loss net evapora�on es�mates 
on a case-by-case basis. 

History: 85-2-113, MCA; IMP, 85-2-301 through 85-2-319, 85-2-321 through 85-2-323, 85-2-
329 through 85-2-331, 85-2-335 through 85-2-338, 85-2-340 through 85-2-344, 85-2-350, 85-2-351, 85-
2-401, 85-2-402, 85-2-407, 85-2-408, 85-2-410 through 85-2-413, 85-2-415 through 85-2-419, 85-2-
436, 85-2-437, 85-2-439, 85-2-501 through 85-2-512, 85-2-601 through 85-2-606, 85-2-608, 85-2-
804 through 85-2-806, MCA; NEW, 2005 MAR p. 101, Eff. 1/1/05. 

 
Reasonable Necessity 
The most accurate way to evaluate evapora�on is by calcula�ng net evapora�on. Changes are being 
made to clarify this. In addi�on, there are only two reports that are commonly used to evaluate net 
evapora�on and the other two should be deleted. As newer poten�ally beter methods become 
available the department needs to be able to evaluate them and allow applicants to use the new 
methods. 

 

36.12.121     AQUIFER TESTING REQUIREMENTS 
(1) Aquifer tes�ng design and procedures must follow standard procedures that are discussed in 
hydrogeology textbooks and professional literature. A hydrogeologist, hydrologist, or engineer familiar 
with aquifer tes�ng procedures must supervise the aquifer test; however, the supervisor does not need 
to be on site.  

(a) Applicants are encouraged to confer with department staff prior to designing  an aquifer test.to 
ensure that the test will not have to be repeated, which may require addi�onal expense. 

(b)Department staff will provide guidance on tes�ng procedures, monitoring, and repor�ng, but will 
not provide technical support or assistance. Requests for variance from tes�ng requirements must 
be submited to the appropriate regional office manager. 

(2) Minimum informa�on that must be submited with applica�ons: 

(a) a topographic map with labeled loca�on of produc�on and observa�on wells and water 
discharge point; 

(b) if available, a geologic map, stra�graphic, geomorphic, or lithologic descrip�ons, and drilling 
logs well logs of produc�on and observa�on wells; 

(c) distances between the pumping well and the observa�on well, and depths, dimensions, and 
perforated intervals of each well as specified on Form No. 633; 

(d) wellhead eleva�on, surveyed eleva�ons if available; 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0010/0850-0020-0030-0010.html
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http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0230/0850-0020-0030-0230.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0290/0850-0020-0030-0290.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0290/0850-0020-0030-0290.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0310/0850-0020-0030-0310.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0350/0850-0020-0030-0350.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0380/0850-0020-0030-0380.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0400/0850-0020-0030-0400.html
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http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0500/0850-0020-0030-0500.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0510/0850-0020-0030-0510.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0010/0850-0020-0040-0010.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0010/0850-0020-0040-0010.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0020/0850-0020-0040-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0070/0850-0020-0040-0070.html
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(e) a descrip�on of tes�ng methods; and 

(c) (f) Form No. 633, in electronic format, with all informa�on and data provided. 

(3) Minimum tes�ng procedures are as follows. 

(a) Pumping must be maintained at a constant discharge rate throughout the dura�on of the 
test. The rate may not depart from the average pumping rate by more than 5%. 

(b) The discharge average pumping rate must be equal to or greater than the proposed flow rate 
for the en�re dura�on of the test if the applica�on is for one well or if the total proposed rate 
for mul�ple wells can be obtained from a single well. The discharge rate may be less than the 
proposed rate if the applica�on is for mul�ple wells and the total proposed rate cannot be 
obtained from a single well, so long as the remainder can be demonstrated from the remaining 
wells under (f). 

(c) Discharge rate must be measured with a reliable measuring device and recorded with clock 
�me according to the schedule on Form 633. The proposed pumping rate may be demonstrated 
by tes�ng mul�ple wells as long as (e) is met by one well and the remaining flow rate is 
demonstrated by eight-hour drawdown and yield tests on addi�onal produc�on wells under 
(e)(ii) and (e)(iii). 

(d) (c) Discharge Pumping rate must be measured with a reliable measuring device and recorded 
with clock �me according to the schedule on Form No. 633. 

(e) (d) Minimum dura�on of pumping during an aquifer test must be 24 hours for a proposed use 
or discharge pumping rate and volume equal to or less than of150 GPM gpm or less and a 
proposed volume of 50 acre-feet or less. , or 72 hours for a proposed pumping rate and volume 
greater than 150 GPM or 50 acre-feet.  

(i) At a minimum if a variance from (e) is granted, an eight-hour drawdown and yield test 
is required on all new produc�on wells. 

(ii) In addi�on to (e), if more than one new produc�on well is proposed, at a minimum 
an eight-hour drawdown and yield test is required on all subsequent new produc�on 
wells. 

(iii) The tes�ng procedures for a minimum eight-hour drawdown and yield test 
performed on any produc�on well must follow (a), (d), and (h).  

(e) Minimum dura�on of pumping during an aquifer test must be 72 hours for a proposed use or 
discharge of greater than 150 gpm and proposed volume greater than 50 acre-feet. 

(f) Eight-hours dura�on drawdown and yield tests must be conducted on addi�onal produc�on 
wells.  

(g) Discharged water must be conveyed a sufficient distance from the produc�on and 
observa�on wells to prevent recharge to the aquifer during the test. Adequate water conveyance 
devices include pipe, large-diameter hose (e.g., fire hose), lined ditch or canal, or an exis�ng 
irriga�on system. 

(f) (h) One or more observa�on wells must be completed in the same water-bearing zone(s) or 
source aquifer as the proposed produc�on well and close enough to the produc�on well so that 
drawdown is measurable and far enough that well hydraulics do not affect the observa�on well. 
If exis�ng wells are monitored they must not be pumped, or if pumped should be monitored at a 
frequency necessary to separate the effects of the pumping. 
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(i) Electronic pressure transducer/data logger instrumenta�on, electric well probes, pressure 
gauges on turbine pumped wells, or graduated steel tapes are acceptable methods of measuring 
groundwater levels. 

(g) (j) Background G groundwater levels in the produc�on well and observa�on well(s) must be 
monitored at frequent intervals for at least two days prior to beginning the aquifer test 
according to Form No. 633to evaluate background water-level trends. An applicant must 
evaluate and correct for background water-level trends. 

(h) (k)Water levels in the produc�on well and/or observa�on well(s) must be measured reported 
with 0.01-foot precision according to the schedule specified on Form No. 633. 

(4) An applicant may make a writen request for a variance from the aquifer tes�ng requirements in 
subsec�ons (2) and (3). The variance process is provided for in 36.12.123.   

 

Reasonable necessity:  
Proposed changes clean up rules by removing unnecessary informa�on so that focus is only on relevant 
informa�on needed. Adding clarity that 8-hour drawdown and yield tests are required on addi�onal 
produc�on wells in a mul�-well system. 
 

36.12.123 (New Rule 1) VARIANCE REQUESTS 
(1) An applicant may make a writen request for a variance from the requirements of subchapter 
36.12.121 or 36.12.1702 to the appropriate regional office on a form provided by the department.  The 
variance request must be:  

(a) post-marked or sent electronically to the department by the deadline established at the 
preapplica�on mee�ng; or 

(b) if a preapplica�on mee�ng is not held, the applicant may include a request for variance with 
a filed applica�on, or as part of a deficiency response pursuant to 36.12.1501. 

(c) a variance request that is not submited within the �meframe iden�fied in (a) or (b) shall be 
denied. 

(2) The department shall grant or deny the variance within 30 business days of receipt of the writen 
request. The department’s grant of a variance request may impose condi�ons necessary to ensure the 
applica�on materials and data provided is sufficient to evaluate the applicable criteria. 

 

Reasonable necessity: Creating one location for addressing variance requests instead of including in 
multiple locations in rule.  
 
 

36.12.1302  (New Rule 2)PERMIT AND CHANGE APPLICATION ACCEPTANCE PREAPPLICATION MEETING 
(1) A permit applica�on (Form no. 600) will not be assigned a priority date and will be returned to 

the applicant if any of the following is not completed on the applica�on form or included with the 
applica�on: 

(a) the name and address of the applicant; 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1301
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(b) the water source of supply; 
(c) the point of diversion; 
(d) the place of use; 
(e) the purpose for which the water will be used; 
(f) the flow rate or volume required; 
(bg) the applicant's original signature; 
(c) all elements of the applica�on form; 
(dh) for a groundwater well, aquifer tes�ng results conforming to ARM 36.12.121; 
(ei) the appropriate filing fee found at ARM 36.12.103; and 
(�) for projects proposed in sage grouse habitats designated as a core area, general habitat, or a 

connec�vity area, a leter from the Montana Sage Grouse Habitat Conserva�on Program sta�ng the 
project is consistent with Execu�ve Orders 12-2015 and 21-2015;. and 

(g) for projects in basin closures, informa�on showing compliance with basin closure requirements 
under ARM 36.12.120. 

(2) A change applica�on will be returned to the applicant if any of the following is not completed or 
included with the applica�on on the applica�on form: 

(a) the name and address of the applicant; 
(b) the water right(s) being changed; 
(c) the type of change; 
(bd) the original applicant’s signatures of all owners; 
(c) all elements of the applica�on form; 
(de) the appropriate filing fee found at ARM 36.12.103; and 
(e) for projects involving a new well or groundwater development, aquifer test results conforming to 

ARM 36.12.121; 
(f) for projects proposed in sage grouse habitats designated as a core area, general habitat, or a 

connec�vity area, a leter from the Montana Sage Grouse Habitat Conserva�on Program sta�ng the 
project is consistent with Execu�ve Orders 12-2015 and 21-2015;. and 

(g) for projects in basin closures, informa�on showing compliance with basin closure requirements 
under ARM 36.12.120. 
 
(1) If the applicant completes a preapplica�on mee�ng with the department, the department will 
provide for a discounted applica�on filing fee provided for in 36.12.103 and expedited �melines 
provided for in 36.12.1501. 

(2) A writen request for a preapplica�on mee�ng must iden�fy the following elements of the proposed 
permit or change in appropria�on: 

(a) the flow rate and volume of water required; 

(b) the point of diversion;  

(c) the place of use; 

(d) the source of water; 

(e) the purpose; 

(f) for changes, the water rights proposed to be changed;  

(g) for changes, an explana�on of historical use of the right(s) proposed for change; and 

(h) any proposed places of storage, if applicable. 

https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.121
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.103
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(3) A preapplica�on mee�ng must be documented by a department provided checklist that iden�fies:   

(a) all necessary technical analyses and whether the analyses will be completed by the applicant 
or the department,   

(b) applicable aquifer tes�ng requirements, measurement requirements, variances to be 
requested, or planned mi�ga�on,  

(c) any informa�on to be provided by the applicant necessary for the department to complete 
the technical analyses requested under subsec�on (3)(a).  

(4) The department will set the 45-day department deadline for comple�on of the technical analyses 
upon receipt of the $500 preapplica�on fee, receipt of the informa�on provided for in (3)(c), and signed 
checklist. 

(5) An applicant does not qualify for a discounted filing fee provided for in 36.12.103 and expedited 
�melines provided for in 36.12.1501 if:  

(a) upon submital of the applica�on to the department, the applicant has changed any element 
of the proposed applica�on documented on the preapplica�on checklist; or   

(b) the applicant requests addi�onal analyses from the department not documented on the 
preapplica�on checklist; or 

(c) the applica�on is not filed within 180 days of the department’s comple�on of technical 
analyses. 

(6) The preapplica�on mee�ng procedure for a combined permit and change applica�on documented on 
the preapplica�on checklist, will be conducted as follows: 

(a) The applicant will be required to complete two preapplica�on mee�ngs pursuant to (1) 
through (3) to receive a full discount of the applica�on fees. Each preapplica�on mee�ng will 
require the fee set forth in 36.12.103.  

(b) A preapplica�on mee�ng for the permit will be conducted first. The technical analyses 
completed for the permit applica�on will iden�fy informa�on necessary to consider for the 
change applica�on.  

(c) A preapplica�on mee�ng for the change will be conducted once the applicant has gathered 
the informa�on needed under (2).  

(d) The combined permit and change applica�on must be filed with the department within 180 
days from the date of comple�on of the technical analyses for the change applica�on. The 180-
day �meframe will apply to both the permit and change applica�on and will not start un�l 
comple�on of the technical analyses for the change applica�on. 

(7) Any technical analyses completed by the department expire one year from the technical analysis 
comple�on date.  

 
  

Reasonable Necessity:  
Proposing to delete the permit and change applica�on acceptance rules because the important elements 
are being incorporated into either 36.12.1304: Filing a Permit Applica�on and Form Acceptance or 
36.12.1305: Filing a Change Applica�on and Form Acceptance. HB 114 modified the �melines and 
process for applica�on review and specifically introduced the increased reliance upon and importance of 
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the preapplica�on mee�ng. This new rule codifies how the department will conduct and use 
preapplica�on mee�ngs. 
 

36.12.1303 (New Rule 3) TECHNICAL ANALYSES 
(1) Technical analyses may be required for permit and change applica�ons to provide the minimum 
informa�on necessary for the department to complete a criteria assessment under 85-2-311, MCA for 
permits, or 85-2-402, MCA for changes. The department will conduct technical analyses necessary to 
evaluate criteria if not provided by the applicant. The applicant maintains the burden to meet the criteria. 

(2) A department provided checklist will iden�fy the technical analyses for each applica�on type:  

(a) Surface water permits;  

(b) Surface water change applica�ons;  

(c) groundwater permits in an open basin; 

(d) groundwater change applica�ons; 

(e) groundwater permits in a closed basin. 

(3) Applicable technical analyses must be completed prior to an applica�on being deemed correct and 
complete. 

(4)  The department will evaluate technical analyses completed by the applicant for scien�fic credibility.  

 

 
Reasonable Necessity: 
HB 114 modified the �melines and process for applica�on review and specifically introduced the 
Technical Analyses as a result of the preapplica�on mee�ng. This new rule iden�fies the different 
applica�on types that may require a technical analysis and establishes the department’s role in 
comple�on and evalua�on of technical analyses.  
 

36.12.1304 (New Rule 4)   FILING A PERMIT APPLICATION AND FORM ACCEPTANCE 
(1) A permit applica�on (Form No 600) must be filed when an applicant desires to use surface water or 
groundwater that does not meet an excep�on to permit requirements under MCA 85.2.306.  

(2) The department will not accept a permit applica�on and will not assign a priority date if any of the 
following items are missing: 

(a) the flow rate and volume of water, 

(b) the point of diversion,  

(c) the place of use,  

(d) the source of water,  

(e) the purpose,  

(f) the applicant’s signature, 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1701
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(g) for a groundwater well, aquifer tes�ng results conforming to ARM 36.12.121, 

(h) for projects proposed in sage grouse habitats designated as a core area, general habitat, or a 
connec�vity area, a leter from the Montana Sage Grouse Habitat Conserva�on Program sta�ng 
the project is consistent with Execu�ve Orders 12-2015 and 21-2015; and 

(i) the appropriate filing fee in 36.12.103 

(3) Separate applica�ons are required for: 

(a) each source of supply; or 

(b) different purposes or places of use supplied by different points of diversion on the same 
source. If the en�re project is manifold into one system, then a single applica�on is allowed.  

(4) One applica�on is allowed for: 

(a) one purpose and mul�ple points of diversion on the same source; and 

(b) for several purposes, if all the points of diversion supply all of the same purposes. 

(5) The time needed to complete construction and put the water to beneficial use must be identified. 
Information must be included in the application materials that justify the requested time. 

 
Reasonable Necessity: 
Combining applica�on receipt rules (36.12.1301) and Filing a Permit Applica�on rules (36.12.1701) into 
one set of rules and renumbering as 36.12.1304 for improved flow of rules to follow the applica�on 
process. 1301 and 1701 will be struck from the rules as part of the combined rule that has been 
renumbered. General flow of rule has been changed to explain when a permit is needed, applica�on 
receipt, and when it is acceptable to file one applica�on for a complex project. 

36.12.1305 (New Rule 5)  FILING A CHANGE APPLICATION AND FORM ACCEPTANCE 
(1) An applicant who desires to change the point of diversion, place of use, purpose of use, or place of 
storage of a water right must file an applica�on to change a water right (Form No. 606) and any 
applicable addendums.  

(2) The department will not accept a change applica�on if any of the following items are missing: 

(a) the water right element(s) proposed for change, 

(b) the water right number for each water right changed,  

(c) the proposed diverted flow rate and diverted volume of water for each changed right, 

(d) the applicant’s signature,  

(e) for projects proposed in sage grouse habitats designated as a core area, general habitat, or a 
connec�vity area, a leter from the Montana Sage Grouse Habitat Conserva�on Program sta�ng 
the project is consistent with Execu�ve Orders 12-2015 and 21-2015; and 

(f) the appropriate filing fee in 36.12.103 

(3) An applica�on for a temporary change must meet the same rule requirements as those for a 
permanent change applica�on. 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1901
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(4) In addi�on to the change applica�on rules, an applicant proposing to temporarily change to instream 
flow must submit the informa�on required under 85-2-407 and 85-2-408, or 85-2-436, MCA. 

(5) The department must consider historical use in determining whether changing the water right would 
cons�tute an enlargement in historical use of the original water right. 

(6) Only an owner of record, as shown in the department's water right records, can apply to change a 
water right, except if a change applica�on is for a water right lease pursuant to 85-2-436, MCA, the 
change applicant must be the state State of Montana, Department of Fish, Wildlife, and Parks. 

(a) for water rights that are co-owned, all owners shall sign the application form consenting to 
the change 

(7) Mul�ple water rights may be changed on one applica�on if the place of use, purpose, and storage 
informa�on will be exactly the same for each water right. 

(8) The time needed to complete and put the changed project into operation must be identified. 
Information must be included in the application materials that justify the requested time.  

(9) For a change applica�on that only adds stock tanks to an exis�ng stock water system: 

(a) Form No. 606 and any applicable addendum(s) must be completed and must describe the 
details of the proposed project.  

(b) the applicant must explain the extent of the historical use, including the flow rate and 
volume, for each water right proposed for change; 

(c) the applicant must provide informa�on to show that the historical diverted flow rate will be 
adequate for the new use; and 

(d) for changes from instream stock rights based on 85-2-222, MCA, to stock tank(s), the 
maximum flow rate authorized for the new use will be 35 gallons per minute unless the 
applicant demonstrates a higher historical rate. 

  

Reasonable Necessity: 

Combining applica�on receipt rules (36.12.1301) and Filing a Change Applica�on rules (36.12.1901) into 
one set of rules and renumbering as 36.12.1305 for improved flow of rules to follow the applica�on 
process. 1301 and 1901 will be struck from the rules as part of the combined rule that has been 
renumbered. General flow of rule has been changed to explain when a change is needed, applica�on 
receipt, and important considera�ons for change applica�ons. 
 

36.12.1401     PERMIT AND CHANGE APPLICATION MODIFICATION 
(1) A�er applica�on acceptance, an applicant may modify any Any element of a permit or change 
applica�on may be modified prior to the department's issuance of a dra� preliminary determina�on. 

(a) Modifica�on of an element of a permit or change applica�on requires an applica�on 
amendment Form 656 to be submited to the department which iden�fies the elements being 
modified; 

(b) modifica�on of an element will reset the statutory �melines for applica�on processing 
iden�fied in 85-2-302 and 85-2-307, MCA. 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0070/0850-0020-0040-0070.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0080/0850-0020-0040-0080.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0360/0850-0020-0040-0360.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0360/0850-0020-0040-0360.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0020/section_0220/0850-0020-0020-0220.html
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(i) if the applicant completed a preapplica�on mee�ng and the modifica�on does not 
require the department to update its technical analyses, the reduced preapplica�on 
�melines shall s�ll apply. 

(ii) if the applicant completed a preapplica�on mee�ng and the modifica�on requires 
the department to update any of its technical analyses, the reduced preapplica�on 
�melines shall no longer apply. 

(2) An applicant may change the name on an applica�on before publica�on by no�fying the department 
in wri�ng. For name changes a�er an applica�on has been published and objec�ons have been received, 
an applicant must no�fy the department and all par�es in wri�ng. 

(3) In addi�on to rese�ng �melines iden�fied in (1), The the priority date of a permit applica�on or the 
date received of a change applica�on will be changed to the date the last modifica�on was made if a 
modifica�on changes the nature or scope of the permit or change applica�on informa�on. A change in 
the nature or scope of the permit or change includes the following types of modifica�ons: 

(a) the flow rate is increased; 

(b) the volume is increased; 

(c) the acreage is increased; 

(d) the period of diversion is expanded; 

(e) the source of supply is changed; 

(f) the point of diversion is changed; 

(g) the place of use is changed; 

(h) the purpose is changed; 

(i) the period of use is expanded, unless the applica�on involves a use from a reservoir and the 
impact would not change; and 

(j) any modifica�on where the effect on the source of supply or its tributaries changes the 
impact described from the originally submited informa�on. 

(4) if the dra� Preliminary Determina�on is to deny or to grant with modifica�ons, the applicant may 
modify their applica�on, a�er the dra� preliminary determina�on has been issued. The applicant may 
modify their applica�on only if they have been granted an extension of �me under 85-2-307 (3) and may 
only modify it one �me under this provision. 

(4) If an applicant decides at any point in the water right applica�on process to complete a different 
applica�on for the same project the applicant must complete a new applica�on form and pay the 
applicable filing fee. The date received will be the date the new applica�on is submited to the 
department. The department will review the applica�on based on the requirements for that type of 
applica�on. 

Reasonable Necessity: 
Changes made to this ruleset are to incorporate and codify the applica�on modifica�on process built out 
with stakeholders. The goal is to provide clear steps for when an applica�on can be modified and what 
happens when the applica�on is modified. 
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36.12.1501     PERMIT AND CHANGE APPLICATION DEFICIENCY LETTER AND TERMINATION 
(1) If the department determines the applica�on does not contain the informa�on requested in 
ARM 36.12.1601, the department will no�fy the applicant in one deficiency leter of any defects in a 
permit or change applica�on within 180 days of receipt of the applica�on. The defects and the 
administra�ve rules not met will be iden�fied in the deficiency leter. 

(a) if a preapplica�on mee�ng is held, and the applica�on is filed in compliance with 36.12.1302, 
the applicant will be no�fied of any defects within 15 business days of receipt of the applica�on 
by the appropriate regional office. 

(b) if there was no preapplica�on mee�ng, the applicant will be no�fied of any defects within 30 
business days of receipt of the applica�on by the appropriate regional office. 

(2) If all of the requested informa�on in the deficiency leter is not postmarked or submited within 120 
days of the date of the deficiency leter, the permit or change applica�on will be terminated and the 
applica�on fee will not be refunded. 

  
History: 85-2-113, MCA; IMP, 85-2-302, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05; AMD, 2018 MAR p. 
451, Eff. 2/24/18; AMD, 2019 MAR p. 1865, Eff. 10/19/19. 

Reasonable Necessity: 
Modifica�ons are to incorporate �melines associated with the preapplica�on mee�ng in HB 114. 

36.12.1601     WATER RIGHT PERMIT AND CHANGE APPLICATION CORRECT AND COMPLETE 
DETERMINATION 

(1) The department shall determine whether an applica�on for a provisional permit or change 
authoriza�on is correct and complete by reviewing: 

(a) informa�on publicly available within its exper�se; and 

(b) that informa�on which is submited in the applica�on. 

(2) A correct and complete applica�on must conform to the standard of substan�al and credible 
informa�on and all applicable sec�ons of the applica�on form and addendums must be completed with 
the required informa�on. 

(3) (2) An applica�on deemed correct and complete can advance to the next stage of the applica�on 
process. 

(4) (3) An applica�on deemed correct and complete does not en�tle an applicant to a provisional permit 
or change authoriza�on. 

(5) (4) Providing correct and complete informa�on is not the same as proving the statutory criteria. The 
department can only grant an applica�on if the criteria for issuance of a permit or change applica�on are 
proven. 

(5) A water right permit application will be deemed correct and complete if a permit applicant's 
information, required to be submitted by 
ARM 36.12.110 through 36.12.116, 36.12.120, 36.12.121, 36.12.1301, 36.12.1401, 36.12.1701 through 3
6.12.1707, and 36.12.1802, conforms to the standard of substantial credible information and all the 
necessary parts of the application form requiring the information, including any required addendums, 
have been completed, including the information required to be submitted under ARM 36.12.1701.filled 
in with the required information. 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1501
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1601
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1601
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.110
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.116
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.120
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.121
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1301
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1401
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1701
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1707
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1707
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1802
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(6) A water right change application will be deemed correct and complete if an applicant's information, 
required to be submitted by 
ARM 36.12.110 through 36.12.116, 36.12.121, 36.12.1301, 36.12.1401, 36.12.1801, 36.12.1802, 36.12.1
901 through 36.12.1904, and 36.12.2001, conforms to the standard of substantial credible information 
and all the necessary parts of the application form requiring the information, including any required 
addendums, have been completed, including the information required to be submitted under ARM 
36.12.1901. filled in with the required information. 

 
History: 85-2-302, MCA; IMP, 85-2-302, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05; AMD, 2012 MAR 

p. 2071, Eff. 10/12/12. 
 

Reasonable Necessity: 
HB 114 is overhauling the applica�on process so that instead of referencing a list of rules the 
department must review to evaluate an applica�on for correct and complete, the applica�on and 
addenda will iden�fy all informa�on required from the applicant. If an applica�on is completed with all 
the required informa�on, the applica�on will meet the requirements for correct and complete. Exis�ng 
rules for correct and complete are confusing and these changes are also to reduce confusion about what 
cons�tutes a correct and complete applica�on. 

 
  

36.12.1701 FILING A PERMIT APPLICATION 
(1) An applica�on for beneficial water use permit (Form No. 600) must be filed when an applicant 

desires to use: 
(a) groundwater that exceeds 35 gallons per minute or a volume of ten acre-feet; 
(b) groundwater developments that exceed 350 gallons per minute for nonconsump�ve geothermal 

use; 
(c) groundwater sources within a controlled groundwater area, as required; or 
(d) all surface water appropria�ons. 
(2) Separate applica�ons are required for: 
(a) each source of supply. For example, if an applica�on is for two diversions, one on an unnamed 

source and another on a source to which it is tributary, two separate applica�ons must be submited, 
one for each source of supply; and 

(b) mul�ple purposes supplied by different points of diversion on the same source. If the en�re 
project is manifold into one system, then a single applica�on is allowed. "Manifold" means two or more 
diversions from the same source, which are connected into a single system for the same project or 
development. An example of a manifold system is two pumps on one source or two wells pumping from 
the same aquifer which divert water into the same reservoir or cistern. 

(3) One applica�on is allowed for: 
(a) one purpose and mul�ple points of diversion on the same source; and 
(b) for several purposes, if all the points of diversion supply all of the same purposes. 
(4) An applica�on must contain sufficient factual documenta�on to cons�tute probable believable 

facts sufficient to support a reasonable legal theory upon which the department should proceed with 
the applica�on. 

(5) Form No. 600 and any applicable addendums must be completed and must describe the details 
of the proposed project. The form and addendums must be filled in with the required informa�on. The 
following must be included in the permit applica�on materials: 

https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.110
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.116
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.121
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1301
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1401
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1801
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1802
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1901
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1901
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1904
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.2001
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
https://mtgov.sharepoint.com/sites/DNRWRDARMRulesUpdate2023/Shared%20Documents/General/Post%206-12-2023%20meeting%20drafts/https%E2%80%93/rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1702
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(a) flow rate (in gallons per minute [gpm] or cubic feet per second [cfs]), volume (in acre-feet), or 
reservoir capacity (in acre-feet) figures will be rounded to the nearest tenth; 

(b) the source name, which must be iden�fied as per ARM 36.12.114; 
(c) the period of diversion, which must be iden�fied as per ARM 36.12.112; 
(d) if an applica�on involves a reservoir, the reservoir standards as per ARM 36.12.113 must be 

followed; 
(e) a general project plan sta�ng when and how much water will be put to beneficial use; 
(i) for appropria�ons over 4000 acre-feet or more and 5.5 cfs or more, or for water marke�ng, 

addi�onal informa�on is required, as per 85-2-310 and 85-2-311, MCA; 
(f) if photographs are included, they must include the name of the photographer, the date taken, and 

an explana�on of what fact or issue the photograph is offered to verify; 
(g) if there are associated water rights to the applica�on, they must be iden�fied and addi�onal 

informa�on may be required; 
(h) if a permit applica�on is to supplement another water right, the water right numbers of the 

associated water rights; 
(i) the flow rate at which water will be diverted from the source of supply for each purpose, a 

reasonable volume of water for each purpose, and the period of �me that water will be used for each 
purpose must be iden�fied; 

(j) an applica�on that is only to increase the flow rate or volume must reflect a value of zero in the 
nonapplicable field. For example, if an applicant is applying to only increase the flow rate the volume 
field should reflect zero; 

(k) informa�on that explains why the �me period for comple�on is requested. The explana�on may 
include informa�on about the cost and magnitude of the project and the complexity of the project or 
any other reason for the �me period iden�fied to complete the project; and 

(l) an applicant shall explain why required informa�on is not applicable to the applicant's proposed 
project 
 
Reasonable Necessity:  

Consolida�ng 36.12.1301 and 36.12.1701 into a new rule (36.12.1304) that addresses filing a permit 
applica�on and applica�on receipt. This is to improve clarity in the filing process. Because of this, we are 
proposing to strike 36.12.1701 as it currently exists. 

 

36.12.1702     PERMIT APPLICATION CRITERIA - PHYSICAL SURFACE WATER AVAILABILITY 
(1) Physical availability for perennial or intermitent streams will be determined based on monthly flow 
rate and volume. 

(a) (1) If actual stream gage records are available, or the source has been otherwise measured or 
quan�fied public en�ty, the those measurement records shall will be used to es�mate the 
median of the mean monthly flow rates and volumes for the stream gaging sta�on period of 
record during the proposed months of diversion at the source of supply in the amount the 
applicant seeks to appropriate. quan�fy physical availability during the proposed months of 
diversion. 

(b) If measurement records pursuant to subsec�on 1 (a) are not available, physical availability 
may be es�mated using a department accepted method in conjunc�on with applicant collected 
flow measurements to validate the es�ma�on technique. The applicant must collect a minimum 

https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.114
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.112
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.113
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0100/0850-0020-0030-0100.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
https://mtgov.sharepoint.com/sites/DNRWRDARMRulesUpdate2023/Shared%20Documents/General/Post%206-12-2023%20meeting%20drafts/https%E2%80%93/rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1702
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of three measurements that reflect high, moderate, and low flows during the period of 
diversion. The applicant shall explain how the measurements are representa�ve of high, 
moderate, and low flows. 

(2) Physical availability for ephemeral streams will be determined based on annual runoff volume above 
the proposed point of diversion using climate and drainage area data. 

(3) Physical availability for a lake will be determined based on stored volume. 

(a) If the volume of a lake has been quan�fied by a qualified en�ty based on bathymetric data, 
that volume will be used to quan�fy physical availability. 

(b) If the volume of a lake has not been quan�fied pursuant to subsec�on 3 (a), volume may be 
quan�fied by a qualified professional based on department approved methodology.  

(4) For all other source types, physical availability of water will be determined based on monthly flow 
rate and volume. The applicant is required to collect measurements for these sources once monthly at 
department approved intervals during the proposed period of diversion. 

(5) Streamflow measurements must be submited on Form 649 in electronic format. 

(6) The department will determine the acceptability of measurements based on the informa�on 
submited. Measurements collected by an applicant must be measured in CFS or GPM and be collected 
at a department approved loca�on on the source of supply.  The department may require from the 
applicant addi�onal informa�on and data necessary to complete its analysis. 

(7) An applicant may make a writen request for a variance from the measurement requirements in 
subsec�ons 1 (b) or 4 as provided for in 36.12.123. 

(2) If actual stream gaging records are not available, or the source has not been otherwise measured or 
quan�fied by a public en�ty, an accepted method for es�ma�ng surface water flow rates and volumes 
shall be used in conjunc�on with discharge measurements to validate the es�ma�on technique used. 

(3) Except as provided in (4), stream flow measurements in cfs or gpm must be collected at least once 
every month during the proposed period of diversion at the most suitable loca�on on the source of 
supply, which is typically at or directly upstream of the proposed point of diversion. 

(4) If it is not possible to take measurements every month due to high spring flow condi�ons or other 
limi�ng condi�ons, the department may grant a variance to the measurement requirements in (3). 

(a) A request for a variance from measurement requirements must be submited in wri�ng to 
the appropriate regional office. 

(b) A variance may not completely relieve the applicant of the requirement of taking 
measurements. 

(5) Measurements must be submited on Form 649 in electronic format with all informa�on and data 
provided. 

(6) In addi�on to valida�ng es�ma�on techniques, measurements may, in some cases and upon approval 
of the department, be used as evidence of physical availability. 

(7) The methods described in the following reports may be acceptable for es�ma�ng surface water flow 
rates and volumes: 

(a) "A Method for Es�ma�ng Mean and Low Flows of Streams in Na�onal Forests of Montana," 
USGS Water Resources Inves�ga�on Report 85-4071; 
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(b) "Es�mated Monthly Percen�le Discharges at Ungaged Sites in the Upper Yellowstone River 
Basin in Montana," USGS Water Resources Inves�ga�on Report 86-4009; 

(c) "A Method for Es�ma�ng Mean Annual Runoff of Ungaged Streams Based on Characteris�cs 
in Central and Eastern Montana," USGS Water Resources Inves�ga�on Report 84-4143; 

(d) "Es�mates of Monthly Flow Characteris�cs at Selected Sites in the Upper Missouri River 
Basin, Montana, Base Period Water Years 1937 - 86," USGS Water Resources Inves�ga�ons 
Report 89-4082; 

(e) "Mean Annual Runoff and Peak Flow Es�mates Based on Channel Geometry of Streams in 
Southeastern MT," USGS Water Resources Inves�ga�on Report 82-4092; 

(f) "Mean Annual Runoff and Peak Flow Es�mates Based on Channel Geometry of Streams in 
Northeast and Western Montana," USGS Water Resources Inves�ga�on Report 83-4046; 

(g) "Es�mates of Mean Monthly Stream Flow for Selected Sites in the Musselshell River Basin, 
Montana," USGS Water Resources Inves�ga�on Report 89-4165; 

(h) "Synthesis of Monthly and Annual Streamflow Records (Water Years 1950-2003) for Big 
Sandy, Clear, Peoples, and Beaver Creeks in the Milk River Basin, Montana", USGS SIR 2005-5216; 

(i) "Synthesis of Monthly Natural Flows for Selected Sites in the Musselshell River Basin, 
Montana, Base Period 1929-89", USGS WRIR 96-4094; 

(j) "Synthesis of Natural Flows at Selected Sites in and near the Milk River Basin, Montana, 1928-
89", USGS WRIR 95-4022; 

(k) "Es�mates of Monthly Streamflow Characteris�cs and Dominant Discharge Hydrographs for 
Selected Sites in the Lower Missouri and Litle Missouri Basins in Montana", USGS WRIR 94-
4098; 

(l) "Streamflow Characteris�cs of Small Tributaries of Rock Creek, Milk River Basin, Montana, 
Base Period Water Years 1983-87", USGS WRIR 89-4206; 

(m) "Methods for Es�ma�ng Monthly Streamflow Characteris�cs at Ungaged Sites in Western 
Montana", USGS WSP 2365; and 

(n) "Streamflow Characteris�cs of Mountain Streams in Western Montana", USGS WSP 2260. 

(o) Other professionally documented hydrologic methods for es�ma�ng stream flow or annual 
runoff which may be applicable and acceptable to the department, including the Orsborn 
method, Mannings equa�on, U.S. Natural Resources Conserva�on Service-developed mean 
annual runoff data, and drainage area informa�on paired to gaged streams in similar type basins 
may be acceptable. The department will determine the acceptability of other methods on a 
case-by-case basis. 

  
History: 85-2-113, 85-2-302, MCA; IMP, 85-2-302, 85-2-311, MCA; NEW, 2005 MAR p. 264, Eff. 
1/1/05; AMD, 2012 MAR p. 2071, Eff. 10/12/12; AMD, 2013 MAR p. 1344, Eff. 7/26/13; AMD, 2018 MAR 
p. 451, Eff. 2/24/18. 

Reasonable Necessity:  

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0110/0850-0020-0030-0110.html
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Exis�ng rule doesn’t consider nature of the source and doesn’t consider all types of surface water. 
Changes have been made to improve overall organiza�on of the rule and iden�fy how physical 
availability will be evaluated for the different source types. 

36.12.1703   PERMIT APPLICATION CRITERIA - PHYSICAL GROUND WATER GROUNDWATER 
AVAILABILITY 

(1) Applicants for groundwater from a developed spring must provide monthly flow measurements 
taken at regular intervals or at department approved intervals during the proposed period of diversion. 
Measurements must be submitted with all information and data necessary for department analysis. The 
department will determine the acceptability of measurements based on the information submitted. 
Electronically formatted records may be required. An applicant cannot receive a variance from the 
monthly measurement requirement for developed springs. 

(2) (1) Applicants for groundwater from a means of diversion other than a developed spring must follow 
aquifer testing requirements and provide to the department, at minimum, information and data in 
conformance with ARM 36.12.121 unless a variance has been granted by the department under 
36.12.123. 

(3) Physical availability of groundwater will be determined using the measurements in (1) or through 
evaluation of the aquifer test data in (2). 

(2) The department will complete an evaluation of drawdown in the applicant's production well for the 
maximum pumping rate and total volume requested in the permit application using the information 
provided from the aquifer test. 

(3) The department will compare the drawdown projected for the proposed period of diversion to the 
height of the water column above the pump in the proposed production well to determine if the 
requested appropriation can be sustained. 

(4) The requirements of ARM 36.12.121 must be followed, unless a variance has been granted by the 
department. 

  
 

Reasonable Necessity: 
Developed springs cannot be modelled and need to be measured. The department needs to be able to 
determine if the submitted measurements are done properly. Drawdown in production wells is related 
to adequacy of diversion and is being moved to address in the adequacy of diversion rules. Adding 
clarity on how physical availability of groundwater will be evaluated. 

36.12.1704     PERMIT APPLICATION - EXISTING LEGAL DEMANDS LEGAL AVAILABILITY 
 

(1) Legal demands usually exist on the source of supply or its downstream tributaries and may be 
affected by a proposed water right application, including prior appropriations and water reservations. 
These existing legal demands will be senior to a new application and the senior rights must not be 
adversely affected: 

(a) an applicant may use a plan for mitigation or aquifer recharge, as generally defined in 85-2-
102, MCA, as a means of showing water is legally available. 

(1) (2) The department will identify and quantify the existing legal demands on the source of supply and 
those waters to which it is tributary and which the department determines may be affected by the 

https://mtgov.sharepoint.com/sites/DNRWRDARMRulesUpdate2023/Shared%20Documents/General/Post%206-12-2023%20meeting%20drafts/https%E2%80%93/rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1703
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.121
https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1704
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0020/0850-0020-0010-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0020/0850-0020-0010-0020.html
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proposed appropriation.  Legal demands will be identified based on the water right records in the Water 
Rights Information System.  

(a) For groundwater appropriations, this shall include identification and quantification of 
existing legal demands for any surface water source that the department determines will could 
be depleted as a result of the groundwater appropriation; 

(2) The department will compare the physical water supply at the proposed point of diversion and the 
legal demands within the area of poten�al impact to determine if water is legally available for the 
proposed permit. For groundwater permits, the department will compare the physical water supply and 
exis�ng legal demands for impacted groundwater sources and surface water sources it determines will 
be depleted pursuant to subsec�on (1) (a), to determine if water is legally available. 

(a) the department may consider an applicant’s mi�ga�on or aquifer recharge plan as evidence 
that water is legally available. 

(b) the department may consider additional water right information as evidence that water is 
legally available. 

 
  

Reasonable Necessity:  
Adding clarity on WRIS being source of informa�on for compiling legal demands. Adding clarity that the 
department will iden�fy depleted surface water sources. Consolida�ng 1704 and 1705 into one rule 
which addresses how legal demands will be iden�fied and what the comparison of physical availability 
and exis�ng legal demands will look like. Exis�ng rule is confusing because it addresses how legal 
demands will be iden�fied in 1704 and how the comparison will occur in 1705. Allowing the op�on for 
addi�onal informa�on other than that specifically in a water right file to be considered when evalua�ng 
legal availability.  

36.12.1705     PERMIT APPLICATION CRITERIA - COMPARISON OF PHYSICAL WATER AVAILABILITY AND 
EXISTING LEGAL DEMANDS 

(1) To determine if water is legally available, the department will compare the physical water supply 
in the source of supply at the proposed point of diversion and the legal demands within the area of 
potential impact. 

(2) For groundwater appropriations, in addition to (1) the department will compare the physical 
water supply for any surface water source in which water flow could be reduced by any amount as a 
result of the groundwater appropriation and the legal demands within the area of potential impact. 

  
History: 85-2-113, 85-2-302, MCA; IMP, 85-2-302, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05; AMD, 
2012 MAR p. 2071, Eff. 10/12/12. 

Reasonable Necessity: See 1704. Proposing to repeal ARM 36.12.1705 and include important elements 
into ARM 36.12.1704. 
Specific Changes: En�rely Struck (see ARM 36.12.1704) 

36.12.1706     PERMIT APPLICATION CRITERIA - ADVERSE EFFECT 
(1) Adverse effect for permit applica�ons is based on the applicant's plan showing the diversion and use 
of water and opera�on of the proposed project can be implemented and properly regulated during 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1705
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1706
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�mes of water shortage so that the water rights of prior appropriators will be sa�sfied. An applica�on 
must include a plan to address adverse effect. The plan must establish how the applicant will comply 
with a call and describe how the appropria�on can be regulated during �mes of water shortage so that 
the water rights of prior appropriators will not be adversely affected. 

(2) The applicant's plan may include the use of mi�ga�on or aquifer recharge as defined in 85-2-102, 
MCA, as a means of offse�ng any adverse effect. 

(2) (3) A writen narra�ve must be provided addressing the applicant's plan to prevent poten�al adverse 
effects to exis�ng water rights, cer�ficates, permits, and water reserva�ons. The adverse effect plan may 
include: 

(a) an agreement to measure appropria�ons and monitor water supplies;  

(b) a plan to appropriate only when stream flows exceed certain trigger flow levels; 

(c) the use of a mi�ga�on or aquifer recharge plan as a means of offse�ng adverse effect; or 

(d) other condi�ons necessary to prevent adverse effects. 

(3) (4) For groundwater applica�ons, the department will evaluate how water levels in wells of prior 
water rights could be lowered and the rate, �ming, and loca�on where water flow could be reduced by 
any amount from hydraulically connected surface waters. 

History: 85-2-113, 85-2-302, MCA; IMP, 85-2-302, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05; AMD, 
2008 MAR p. 1979, Eff. 9/12/08; AMD, 2012 MAR p. 2071, Eff. 10/12/12. 

Reasonable Necessity:  
General changes are removing and replacing exis�ng language in the rules for brevity. Also, reorganizing 
for beter flow of the rule. 

36.12.1707     PERMIT APPLICATION CRITERIA - ADEQUATE DIVERSION MEANS AND OPERATION 
(1) The diversion works must be capable of diver�ng the amount of water requested to accomplish the 
proposed use without unreasonable loss through design or opera�on. 

(2) The diversion works must conform to current industry design, construc�on, and opera�on standards. 

(3) Wells must be constructed according to ARM Title 36, chapter 21, subchapter 6. 

(4) The applicant shall describe how the proposed system will be operated, from point of diversion 
through the place of use and on through the discharge of water, if any. 

(5) Preliminary design plans and specifica�ons for the diversion and conveyance facili�es and the 
equipment used to put the water to beneficial use must be submited including the following: 

(a) the proposed flow rate and volume design capacity; 

(b) the expected overall efficiency, including diversion, conveyance, and system efficiencies; 

(c) the proposed diversion schedule, such as number and �ming of irriga�on sets 

(c) system design, construc�on, or opera�on features which are intended to reduce or eliminate 
adverse effects on other water rights; and 

(d) the flow rate and opera�on of diversions must be described, including the proposed 
diversion schedule. 

(6) For developed springs an explana�on of how the spring will be developed must be included. 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0020/0850-0020-0010-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1707
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(7) For groundwater wells, the department will compare the drawdown projected for the proposed 
period of diversion to the height of the water column above the botom of the proposed produc�on well 
to determine if the well design is adequate for the proposed appropria�on. 

Reasonable Necessity:  
Rule currently has the evalua�on of drawdown of the proposed produc�on well in the physical 
availability sec�on. This analysis is more applicable to the evalua�on of adequacy of diversion. Other 
change is to consolidate two similar rules into one.  

36.12.1801     PERMIT AND CHANGE APPLICATIONS - BENEFICIAL USE 
(1) Water may be appropriated for beneficial use: 

(a) by a governmental entity for the public; 

(b) by a person for the sale, rent, or distribution to others; or 

(c) by a person for the person's own use, unless provided otherwise by statute. 

(d) or for other person's use, according to law. 

(1) (2) The applicant must explain the following: 

(a) how the purpose for the water benefits the applicant or other persons as authorized by law; 
and 

(b) that the requested flow rate and volume for each purpose is reasonably needed to 
accomplish that purpose. 

(2) (3) The applicant does not need to explain that the flow rate or volume for each purpose is 
reasonable if: 

(a) the requested volume of water for each purpose conforms to standards set out in 
ARM 36.12.115 for a permit applica�on or ARM 36.12.1902 for a change applica�on; and 

(b) there are no other associated or overlapping water rights appurtenant to the proposed place 
of use.; or 

(c) the purpose of use, place of use, and opera�on plan for using water is not changing from that 
found by the department's historical use analysis. 

 
  

History: 85-2-113, 85-2-302, MCA; IMP, 85-2-302, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05; AMD, 
2012 MAR p. 2071, Eff. 10/12/12; AMD, 2018 MAR p. 451, Eff. 2/24/18. 

Reasonable Necessity:  
Removing explana�on of who can appropriate water for beneficial use. Language deemed unnecessary 
because there is not a restric�on of who can apply for a water right and an applicant must explain how 
the use is beneficial for them. Allows for applicant to not have to explain beneficial use if it is not 
changing from historical prac�ces. Other changes are for improving clarity. 
 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1801
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.1902
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
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36.12.1901 FILING A CHANGE APPLICATION 
(1) An applicant who desires to change the point of diversion, place of use, purpose of use, or place 

of storage of a water right must file an applica�on to change a water right (Form No. 606) and any 
applicable addendums. 

(2) An applica�on for a temporary change must meet the same rule requirements as those for a 
permanent change applica�on. 

(3) In addi�on to the change applica�on rules, an applicant proposing to temporarily change to 
instream flow must submit the informa�on required under 85-2-407 and 85-2-408, or 85-2-436, MCA. 

(4) A change applica�on must contain sufficient factual documenta�on to cons�tute probable 
believable facts sufficient to support a reasonable legal theory upon which the department should 
proceed with the applica�on. 

(5) The department must consider historical use in determining whether changing the water right 
would cons�tute an enlargement in historic use of the original water right. 

(6) Only an owner of record, as shown in the department's water right records, can apply to change 
a water right, except if a change applica�on is for a water right lease pursuant to 85-2-436, MCA, the 
change applicant must be the state of Montana, Department of Fish, Wildlife, and Parks. 

(7) Mul�ple water rights may be changed on one applica�on if upon comple�on of a project, the 
diversion, place of use, purpose, and storage informa�on will be exactly the same for each water right. 

(8) The legal descrip�ons for the point of diversion and place of use must be iden�fied as required in 
ARM 36.12.110. 

(9) Flow rate (in gpm or cfs), volume (in acre-feet), or reservoir capacity (in acre-feet) will be rounded 
to the nearest tenth. 

(10) The applica�on must contain a narra�ve explaining the specific details of the requested water 
right change and why it is being requested. 

(11) The proposed diverted flow rate and diverted volume of water must be iden�fied for each 
changed right. 

(12) The �me needed to complete and put the changed project into opera�on must be iden�fied. 
Informa�on must be included in the applica�on materials that jus�fy the requested �me. The 
jus�fica�on must include informa�on that would lead a person not familiar with the project to conclude 
the period requested is reasonable and needed to complete the change and put the changed water right 
to use. 

(13) For a change applica�on that is only to add stock tanks to an exis�ng stock water system, the 
following rules apply: 

(a) Form No. 606 must be completed and must describe the details of the proposed project. Form 
No. 606 and any applicable addendum(s) must be filled in with the required informa�on; 

(b) the applicant must show that each water right to be changed has been used and must explain the 
extent of the historic use including the flow rate and volume; 

(c) the applicant must provide informa�on to show that the historic flow rate diverted will be 
adequate for the new use, even though addi�onal stock tanks may be farther away from the source of 
supply; and 

(d) for changes from instream flow based on 85-2-222, MCA, to stock tank(s), the maximum flow 
rate authorized for the new use will be 35 gallons per minute. 

(14) An applicant shall explain why required informa�on is not applicable to the applicant's proposed 
project. 
 

Reasonable Necessity:  

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0070/0850-0020-0040-0070.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0080/0850-0020-0040-0080.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0360/0850-0020-0040-0360.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0040/section_0360/0850-0020-0040-0360.html
https://rules.mt.gov/gateway/ruleno.asp?RN=36.12.110
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0020/section_0220/0850-0020-0020-0220.html
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Consolida�ng 36.12.1301 and 36.12.1901 into a new rule (36.12.1305) that addresses filing a change 
applica�on and applica�on receipt. This is to improve clarity in the filing process. Because of this, we are 
proposing to strike 36.12.1901 as it currently exists. 

 

36.12.1903     CHANGE APPLICATION - ADVERSE EFFECT 
(1) Lack of adverse effect for change applica�ons is generally based on the applicant's plan showing the 
diversion and use of water and opera�on of the proposed project will not exceed historical use, and can 
be implemented and properly regulated. A writen narra�ve must be provided addressing the applicant's 
plan to prevent poten�al adverse effects to exis�ng water rights, cer�ficates, permits, and water 
reserva�ons. 

(2) The applicant's plan must document the effects to the other water rights including, but not limited to, 
the following: 

(a) water rights using the exis�ng or proposed point of diversion; 

(b) other ditch users; 

(c) down-slope water users; 

(d) the effect to water rights dependent on the return flow; 

(e) the effects of changing the historical diversion patern including rate and �ming of 
deple�ons; 

(f) for groundwater applica�ons, the applicant shall explain how the changed water right will 
affect water levels in wells of junior and senior water rights and the rate and �ming of net 
deple�ons from hydraulically connected surface waters, and what effect those changes will have 
on those water rights within the no�ce area. 

  
History: 85-2-113, 85-2-302, MCA; IMP, 85-2-302, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05; AMD, 
2012 MAR p. 2071, Eff. 10/12/12. 

Reasonable Necessity: The department evaluates net deple�on to surface water. Net deple�on is 
defined in rule. This is a clean-up change. 

36.12.1904     CHANGE APPLICATION CRITERIA - ADEQUATE DIVERSION MEANS AND OPERATION 
(1) The diversion works must be capable of diver�ng the amount of water requested to accomplish the 
proposed use without unreasonable loss through design or opera�on.  

(2) Preliminary design plans and specifica�ons for the current and/or proposed diversion and 
conveyance facili�es and the equipment used to put the water to beneficial use must be submited with 
the applica�on including the following: 

(a) a descrip�on of the historical opera�on, including the typical diversion schedule from the 
point of diversion to the place of use; 

(b) a descrip�on of how the proposed water right will be operated, from point of diversion 
through the place of use and on through the discharge of water, if any; 

(c) the historical and proposed flow rate and volume design capacity. 

https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1903
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
https://rules.mt.gov/gateway/ruleno.asp?RN=36%2E12%2E1904
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(3) The diversion works must conform to current design, construc�on, and opera�on standards. 

(4) Wells must be constructed according to ARM Title 36, chapter 21, subchapter 6. 

(5) For developed springs an explana�on of how the spring will be developed must be included in the 
applica�on. 

(6) For groundwater wells, the department will compare the drawdown projected for the proposed 
period of diversion to the height of the water column above the botom of the proposed produc�on well 
to determine if the well design is adequate for the proposed appropria�on. 

 
  
History: 85-2-113, 85-2-302, MCA; IMP, 85-2-302, MCA; NEW, 2004 MAR p. 3036, Eff. 1/1/05; AMD, 
2012 MAR p. 2071, Eff. 10/12/12. 

Reasonable Necessity:  
Adding consistency for adequacy of diversion by requiring the same well construc�on standards and 
developed spring explana�on for permits and changes. Groundwater changes need to conform to 
requirements of adequate diversion because a new well and an old well or a developed spring may not 
behave iden�cally. One cannot assume that because an exis�ng well is adequate that a new well will be. 
 

http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0010/section_0130/0850-0020-0010-0130.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
http://leg.mt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0020/0850-0020-0030-0020.html
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