



























































ditch easement case); Olsen v. McQueary, 212 Mont. 173, 180, 687 P.2d 712, 716 (1984) (judicial

notice taken of Water Resources Survey in water right dispute concerning branches of a creek).

49, While evidence may be provided that a particular parcel was irrigated, the actual amount
of water historically diverted and consumed is critical. E.g., In the Matter of Application to Change
Water Right No. 41H 1223599 by MGRR #1, LLC., DNRC Proposal for Decision adopted by Final
Order (2005). The Department cannot assume that a parcel received the full duty of water or that
it received sufficient water to constitute full-service irrigation for optimum plant growth. Even when
it seems clear that no other rights could be affected solely by a particular change in the location
of diversion, it is essential that the change also not enlarge an existing right. See MacDonald,
220 Mont. at 529, 722 P.2d at 604; Featherman, 43 Mont. at 316-17, 115 P. at 986; Trail's End
Ranch, L.L.C. v. Colorado Div. of Water Resources, 91 P.3d 1058, 1063 (Colo., 2004).

50. The Department has adopted a rule providing for the calculation of historic consumptive
use where the Applicant proves by a preponderance of the evidence that the acreage was
historically irrigated. ARM 36.12.1902(16). In the alternative an Applicant may present its own
evidence of historic beneficial use. In this case Applicant has elected to proceed under ARM
36.12.1902. (FOF Nos.14-15).

51. If an Applicant seeks more than the historic consumptive use as calculated by ARM
36.12.1902(16), the Applicant bears the burden of proof to demonstrate the amount of historic
consumptive use by a preponderance of the evidence. The actual historic use of water could be
less than the optimum utilization represented by the calculated duty of water in any particular
case. E.g., Application for Water Rights in Rio Grande County, 53 P.3d 1165 (Colo., 2002)
(historical use must be quantified to ensure no enlargement); In the Matter of Application to
Change Water Right No. 41H 1223599 by MGRR #1, LLC.; Orr v. Arapahoe Water and Sanitation
Dist., 753 P.2d 1217, 1223-1224 (Colo., 1988) (historical use of a water right could very well be
less than the duty of water); Weibert v. Rothe Bros., Inc., 200 Colo. 310, 317, 618 P.2d 1367,
1371 - 1372 (Colo. 1980) (historical use could be less than the optimum utilization “duty of water”).

52. Based upon the Applicant’s evidence of historic use, the Applicant has proven by a
preponderance of the evidence the historic use of 76M 30048497 to be a diverted volume of
208.15 AF, a historically consumed volume of 19.5 AF, and flow rate of 359.04 GPM. (FOF Nos.
14-17).

53. Based upon the Applicant’s comparative analysis of historic water use and return flows to

water use and return flows under the proposed change, the Applicant has proven that the
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proposed change in appropriation right will not adversely affect the use of the existing water rights
of other persons or other perfected or planned uses or developments for which a permit or
certificate has been issued or for which a state water reservation has been issued. Section 85-2-
402(2)(a), MCA. (FOF Nos. 18-28).

BENEFICIAL USE
54. A change Applicant must prove by a preponderance of the evidence the proposed use is
a beneficial use. Sections 85-2-102(4) and -402(2)(c), MCA. Beneficial use is and has always

been the hallmark of a valid Montana water right: “[T]he amount actually needed for beneficial

use within the appropriation will be the basis, measure, and the limit of all water rights in Montana
...> McDonald, 220 Mont. at 532, 722 P.2d at 606. The analysis of the beneficial use criterion
is the same for change authorizations under §85-2-402, MCA, and new beneficial permits under
§85-2-311, MCA. ARM 36.12.1801. The amount of water that may be authorized for change is
limited to the amount of water necessary to sustain the beneficial use. E.g., Bitterroot River
Protective Association v. Siebel, Order on Petition for Judicial Review, Cause No. BDV-2002-519
(Mont. 1st Jud. Dist. Ct.) (2003) (affirmed on other grounds, 2005 MT 60, 326 Mont. 241, 108
P.3d 518); Worden v. Alexander, 108 Mont. 208, 90 P.2d 160 (1939); Allen v. Petrick, 69 Mont.
373, 222 P. 451(1924); Sitz Ranch v. DNRC, DV-10-13390,, Order Affirming DNRC Decision, Pg.
3 (Mont. 5th Jud. Dist. Ct.) (2011) (citing BRPA v. Siebel, 2005 MT 60, and rejecting Applicant’s
argument that it be allowed to appropriate 800 acre-feet when a typical year would require 200-
300 acre-feet); Toohey v. Campbell, 24 Mont. 13, 60 P. 396 (1900) (“The policy of the law is to
prevent a person from acquiring exclusive control of a stream, or any part thereof, not for present
and actual beneficial use, but for mere future speculative profit or advantage, without regard to
existing or contemplated beneficial uses. He is restricted in the amount that he can appropriate
to the quantity needed for such beneficial purposes.”); § 85-2-312(1)(a), MCA (DNRC is statutorily

prohibited from issuing a permit for more water than can be beneficially used).

55. The Applicant proposes to use water for instream flow which is a recognized beneficial
use. Section 85-2-102(5), MCA. The Applicant has proven by a preponderance of the evidence
instream flow is a beneficial use and that 208.15 AF of diverted volume and 359.04 GPM flow
rate of water requested is the amount needed to sustain the beneficial use. Section 85-2-
402(2)(c), MCA (FOF Nos. 29-32).
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ADEQUATE MEANS OF DIVERSION
56. Pursuant to § 85-2-402 (2)(b), MCA, the Applicant is not required to prove that the

proposed means of diversion, construction, and operation of the appropriation works are

adequate because this application involves a temporary change in appropriation right for instream
flow pursuant to § 85-2-408 MCA.

POSSESSORY INTEREST
57. Pursuant to § 85-2-402(2)(d), MCA, the applicant is not required to prove that it has a

possessory interest, or the written consent of the person with the possessory interest, in the

property where the water is to be put to beneficial use because this application involves a

temporary change in appropriation right for instream flow pursuant to § 85-2-408 MCA.

PRELIMINARY DETERMINATION
Subject to the terms and analysis in this Preliminary Determination Order, the Department
preliminarily determines that this Application to Change Water Right No. 76M 30171923 should
be GRANTED subject to the following.

The Department determines the Applicant may temporarily change the POD, POU and
purpose of use for Statement of Claim 76M 30048497. The Applicant proposes to retire the
historical POD and POU. The proposed change is temporary for a period of ten years as described
in § 85-2-408, MCA. The proposed purpose is instream flow to benefit fishery resources. The
proposed POU is a protected reach of Sixmile Creek from this historical POD in the SWSENW
Section 7, Township 15 North, Range 21 West, Missoula County, approximately 1.12 miles
downstream to the next diversion on the creek. This reach would encompass the proposed POD’s
and POU’s, more specifically being the S2NE, SESENW, E2NESW, SWNESW, and NWSESW
Section 12, Township 15 North, Rane 22 West. The period of use will remain April 1 through

October 31 annually.

If granted, the following conditions would be added to the water right to satisfy the

additional criteria for a temporary change to instream flow:

THE APPLICANT OR IT'S DESIGNEE SHALL MEASURE THE PROTECTED REACH OF
SIXMILE CREEK BY TAKING FLOW MEASUREMENTS AT THE LEBERT - BISSONETTE
DITCH HEADGATE WHICH IS LOCATED IN THE SWSENW, SEC 7, TWP 15N, RGE 21W,
MISSOULA COUNTY. MEASUREMENTS WILL BE TAKEN MONTHLY FROM JUNE
THROUGH SEPTEMBER. THIS CHANGE AUTHORIZATION, ALLOWS FOR A CALL FOR
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WATER FROM UPSTREAM JUNIOR SIXMILE CREEK WATER USERS WHEN THE STREAM
FLOW MEASURED ON SIXMILE CREEK BY THE APPLICANT OR IT'S DESIGNEE FALLS
BELOW 2.05 CFS WITHIN THE AFOREMENTIONED TIMEFRAME. THE RECORDED FLOW
RATE MEASUREMENTS MUST BE SENT TO THE DNRC MISSOULA REGIONAL OFFICE BY
NOVEMBER 30 EACH YEAR DURING THE TEMPORARY CHANGE AUTHORIZATION.

NOTICE

The Department will provide a notice of opportunity for public comment on this Application
and the Department’s Draft Preliminary Determination to Grant pursuant to § 85-2-307, MCA. The
Department will set a deadline for public comments to this Application pursuant to §§ 85-2-307,
and -308, MCA. If this Application receives public comment, the Department shall consider the
public comments, respond to the public comments, and issue a preliminary determination to grant
the application, grant the application in modified form, or deny the application. If no public
comments are received pursuant to § 85-2-307(4), MCA, the Department’s preliminary

determination will be adopted as the final determination.

DATED this 12 day of March 2026.

K

Jim Nave, Manager
Missoula Regional Office
Montana Department o ral Resources and Conservation
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CERTIFICATE OF SERVICE
This certifies that a true and correct copy of the DRAFT PRELIMINARY DETERMINATION TO
GRANT was served upon all parties listed below on this 12 day of March, 2026, by first class

United States mail.

LEE YELIN
5890 KERR DR
MISSOULA, MT 59803

wyy

(/" Alex Dalgleish

Water Conservation Specialist

Missoula Regional Office
Alexander.dalgleish@mt.gov | (406) 542-5886
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