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Summary of Decision

Matthew and Danelle Stiegelmeier (Stiegelmeiers) appeal from a DNRC
Preliminary Determination to Deny their application for a water right permit. DNRC
issued a draft decision proposing to grant the permit then, after considering a comment
from Montana Department of Fish, Wildlife and Parks (FWP), determined that
Stiegelmeiers had not proven legal availability or lack of adverse affect and denied the
permit. Stiegelmeiers contested this determination in a hearing held April 8, 2026 at
the Billings Regional Office of DNRC. Having presided over this hearing and
considering the ecidnece and law before me, | conclude that the Stiegelmeiers did

prove legal availability and lack of adverse affect and the permit should be granted.
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Appearances

Stiegelmeiers were represented at the hearing by Attorneys Peter Taylor and
John C. Colson. Witnesses included: Matthew and Danelle Stiegelmeier, retired DNRC

Regional Manager Dr. Mark Elison, and DNRC hydrologist Ms. Christine Schweigert.

Exhibits
Stiegelmeiers offered and | admitted the following exhibits into the administrative record:

Exhibit | Description
No.
A Map of the original area of potential impact
B Map of the revised area of potential impact
C Map of Powder River watershed
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Map of significant tributaries to Powder River below Moorhead

USGS flow data for Little Powder River at Broadus

USGS flow data for Little Powder River at Biddle

Google Earth file relating to the Powder River basin’s hydrology (the digital
file conforms roughly to the data shown in Exhibits A-D)

Any and all documents in the administrative record

Any and all guidance documents produced and/or used by Montana DNRC,
including but not limited to the Technical Analysis Guide, Prepared by the
Water Resources Division New Appropriations Program, last updated
February 2, 2025, and the Permit Application Manual, last updated February
14, 2025

J Demonstrative exhibits depicting and/or related to prior DNRC
determinations granting and/or denying water right applications based on
legal availability of water

K Applicants’ Powerpoint from Hearing

—|IT| @OMMmo

DNRC'’s Draft Preliminary Determination to Grant is referred to as the DPDG and

the Preliminary Determination to Deny is referred to as the PDD.

This hearing was recorded in 2 separate tracks, HR and HR2. These recordings

are referenced in this order as “HR (2) at Hour:Minute:Second.”

Statement of Issues

The applicant for a water use permit must show that water is legally available in
the area of impact and that the new use will not adversely affect another water right.
The issues are: (1) Did DNRC properly omit the unperfected portion of Conservation
District Water Reservations in the water legal availability analysis, and 2) what is the
appropriate area of potential impact for the new permit? | find that DNRC properly
calculated the legal availability analysis and that DNRC properly determined the area of
potential impact in the DPDG, but not in the PDD.

Statement of the Case

Stiegelmeiers applied to DNRC for a permit to pump irrigation water from the
Powder River. DNRC proposed to grant the permit. FWP submitted a public comment
opposing the DPDG and DNRC reversed course and denied the permit. DNRC denied
the permit because under a new analysis it determined water was not legally available.
The legal availability analysis changed when DNRC included the unperfected portions
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of the Powder River County and Custer Conservation District Reservations and
determined that the permit would affect the entire 200-mile length of the Powder River
where FWP’s instream flow reservation could be adversely affected. Stiegelmeiers

contend the decision in the DPDG was proper and the denial in the PDD is incorrect.

Findings of Fact

1. Stiegelmeiers applied to DNRC for a water use permit in February 2025.
Stiegelmeiers want to use water from the Powder River to irrigate several hayfields on
their ranch. Matthew Stiegelmeier explained that he originally considered flood
irrigation, and might still, but flood irrigation has high development costs for land
leveling. In the meantime, Mr. Stiegelmeier intends to try sprinkler irrigation to assess
viability of irrigation. (AR at 131, HR at 11:02).

2. DNRC issued a Draft Preliminary Determination to Grant (DPDG) the permit in
March 2025. (AR at 105).

3. Montana Department of Fish, Wildlife and Parks (FWP) submitted a comment to
DNRC about the DPDG. FWP wrote that the DPDG incorrectly determined that
Stiegelmeiers had met the legal availability, adverse effect, and beneficial use criteria.
(AR at 81-82).

4. FWP argued that DNRC should consider legal availability within a longer reach of
the Powder River and should include unperfected Conservation District water

reservations in the legal demands. (AR at 81-82).

5. FWP argued that Stiegelmeiers’ plan to prevent adverse affect to FWP’s
instream flow reservation was inadequate. FWP alleged that if it “called” Stiegelmeiers’
water use it would take too long for the water to arrive at FWP’s measurement point at
Locate, Montana, nearly 200 miles downstream, when Stiegelmeiers shut off their
pump. (AR at 82).

6. In June 2025, DNRC revised the draft DPDG and issued a Preliminary
Determination to Deny (PDD) Stiegelmeiers’ application. This PDD superseded the
DPDG as the DPDG was a draft. (PDD).
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7. The PDD specifically changed two criteria determinations from the DPDG. The
PDD used a broader area of potential impact for legal availability and the PDD counted
the unperfected portions of the CD Reservations in the legal demand analysis. Analyzed
in light of these changes the PDD found that the Stiegelmeiers had not proven that
water was legally available. (PDD FOF #17-20).

8. The PDD also determined that because water was not legally available the

permit would create an adverse affect on other water users. (PDD FOF #37).

9. The Stiegelmeiers’ proposed permit is located at the extreme southern
(upstream) end of the Powder River in Montana, on the Montana-Wyoming border.
There is a USGS river gage approximately eight and one half miles downstream at
Moorhead, Montana. DNRC used data from this gage as an estimate of the amount of
water in the Powder River at the point of diversion. (PDD FOF #11).

10.  The Powder River flows north to join the Yellowstone River. There is a USGS
gage at Locate that measures the flow of the Powder River near its mouth. The Locate
gage is approximately 200 miles downstream from the Moorhead gage. (PDD FOF
#23).

FWP Instream Flow Reservation

11.  Water reservations are water rights authorized by the State of Montana and held
by a political entity for future beneficial use. (§ 85-2-316, MCA).

12. FWP has an instream flow reservation in the Powder River. The instream flow is
measured at the Locate gage approximately 200 miles downstream from the Montana-
Wyoming border. (Order of the Board of Natural Resources Establishing Water

Reservations dated December 15, 1978, page 39, 52).

CD Water Reservations

13.  Conservation District (CD) water reservations are water rights held by a
conservation district for future agricultural irrigation projects and use. The Board of
Natural Resources and Conservation granted fourteen water reservations to
conservation districts in the Yellowstone River basin in 1978. Both North Custer County
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and Powder River County Conservation Districts hold water reservations on the Powder
River. (Order of the Board of Natural Resources Establishing Water Reservations dated
December 15, 1978).

14.  The water rights as granted and held by the Conservation Districts are known as
“‘unperfected” water rights, they are held but not put to a beneficial use. Irrigators apply
to the Conservation District to be allocated a portion of the reserved rights and they are
authorized to use that portion of the reservation. This authorized portion becomes a
“‘perfected” right. As authorizations are issued by a district and portions of the district’s
reservation are perfected that information is provided to DNRC as required under ARM
36.16.110(3).

15. The PDD does not list the CD reservations as legal demands individually but
includes them in a cumulative table listing all the legal demands by month, Table 6, in
the PDD. The legal demands of the CD Reservations were “taken from Department
records”. (PDD FOF #23, 24).

16. The FWP comment includes a spreadsheet which lists the North Custer and the
Powder CD reservations and both a flow rate and volume. It also lists various
conservation district water allocations with both the name of the irrigator and the volume
and portion of the overall conservation district flow rate assigned to that irrigator. The
CD reservations are listed with their full flow rate and volume from the Final Order in the
FWP spreadsheet titled “Powder River Legal Demands between border and USGS
gage at Locate”. Other entries show the perfected portions of the CD reservations listing
both the irrigator’'s name and the CD in the “Water Rights Below Locate” table.
Confusingly, these perfected CD Reservation water rights have a purpose of “irrigation”

and a means of diversion of “fueled pump.” (AR at 43, 54).
Flood Irrigation versus Water Spreading

17.  The Powder River Conservation District will only authorize use of the water for
irrigating by “water spreading.” (HR at 12:59). The Final Order grants the North Custer
and Powder River CD’s reservations for “water spreading.” The Final Order does

distinguish between “irrigation” and “water spreading,” for example the Prairie CD is
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granted a reservation for “irrigation” from the Yellowstone River and “water spreading”
from the Powder River. (Final Order on Water Reservations pages 33-34).

18.  Water spreading is commonly understood to mean irrigating by a series of
ditches and dikes that direct water when it naturally flows across the landscape from a
storm or precipitation event. Flood irrigating generally refers to application of water to a
field where it spreads out and covers the field by gravity. The Board Order authorizes
“‘water spreading” but according to Mr. Stiegelmeier the Powder River Conservation
District Manual clarifies that the “water spreading” in the Board Order is the irrigation

method generally referred to as “flood irrigation”. (HR at 12:59, 25:17).

19. The DNRC Permit Manual does not contain a definition of water spreading but
instructs that in legal availability analyses “...onstream Reservoirs and Water Spreading
Systems — No flow rate is assigned. The legal demand flow rate is not assigned. The
flow rate for comparisons is left blank (will calculate as zero)”. This instruction supports
the idea that water spreading as understood by DNRC is irrigation by natural flow.
(DNRC Permit Manual, Revised Feb. 2025, page 79).

20.  Mr. Stiegelmeier testified that at high flows the Powder River is usable as
irrigation water, at lower flows or later in the season it has too many dissolved solids to
be good irrigation water. The Administrative File (AR) contains several pages titled
“‘Montana DEQ — Water Quality Standards Attainment Record” accompanying the
Environmental Assessment which makes a water quality finding. The DEQ documents
state that the Powder River quality suffers from salinity and dissolved solids but
supports irrigation with some exceptions. (HR at 18:48, AR at 217-230).

21. The DPDG considered only the perfected portions of the CD reservations as
legal demands. In other words, it considered only the portion of the CD reservations
which had been allocated to an irrigator and actually put to use. (DPDG 30,31, PDD
FOF #14).

22. The PDD includes the entire flow rate and volume for the CD reservations as a
legal demand for every month of the year because “the water reservations are not
broken out by month in Order of Board and all water could be taken in one month”. The
PDD noted “the amounts granted to the Conservation Districts are not subtracted from
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the physically available amount of water because they are not currently being diverted.”
(PDD FOF#14, #24).

23. The DNRC Permit Manual states that the user should ask their Regional
Manager whether unperfected CD reservations should be included in legal demands.
(DNRC Permit Manual, Revised Feb. 2025, page 79).

Testimony of Matthew Stiegelmeier

24.  The Stiegelmeier’s ranch is near the Montana-Wyoming Border in Powder River
County, Montana. Stiegelmeiers applied to DNRC for a permit to take water from the

Powder River for sprinkler irrigation. (HR at 4:36).

25. DNRC granted the application in a Draft Preliminary Determination to Grant
(DPDG). (HR at 7:58).

26. Montana FWP filed a public comment on the DPDG. (HR at 8:31).

27.  Mr. Stiegelmeier testified that part of the land he is hoping to irrigate is listed in
the water reservation development plan for the Powder River Conservation District. This
means that the Powder River Conservation District used this land to justify the
requested CD reservation amount in the Powder River Conservation District Order.

(HR 2 at 33:11).

Testimony of Dr. Mark Elison

28.  Dr. Mark Elison is the former Regional Manager of the DNRC Billings Office. Mr.
Elison has a PHD in geology and has attended numerous water trainings and hydrology
training courses from DNRC and USGS. (HR 2 at 0:15).

29. Dr. Elison served on several technical advisory committees for the Yellowstone
River Compact and the Yellowstone Conservation District. He co-authored the
Yellowstone River Cumulative effects analysis, served on the Tongue River Advisory
Board, and worked with the Bureau of Reclamation on the Yellowtail Dam operating
criteria. Most recently he chaired a working group inside the DNRC looking at the
effects and potential rule changes that led to House Bill 114. (HR 2 at 0:36).
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30. Dr. Elison worked as a hydrologist for DNRC for just under 12 years and
managed the Billings Regional Office for just under 7 years. Dr. Elison estimated that he

worked on hundreds of new water right permit applications. (HR 2 at 2:07, 2:29).

31.  Dr. Elison worked on the Stiegelmeier application and signed the DPDG. He
retired after the DPDG and did not work on the PDD. (DPDG p. 22, HR 2 at 2:07).

32.  Dr. Elison described legal availability as “a comparison of the amount of water
legally available in a source at the point of diversion to the legal demands on that

source over an area of potential impact.” (HR 2 at 3:11).

33. Dr. Elison described the “area of potential impact” as “a consideration of how far
down a source one should go to determine what water rights would potentially be
impacted which could possibly have had impact based on the new appropriation.”

(HR 2 at 4:06).

34.  Dr. Elison noted that the DNRC has guidance but no specific instructions on
determining the area of potential impact, as “the guidance recognizes that every source
and situation will be somewhat unique and so specifically points out.... [T]hings to be
considered in determining an area of potential impact include the presence of significant
tributaries, large downstream water diversions, whether there are hydropower or dams
downstream, the connectivity of different source; so it lists a group of considerations in
terms of determining an area of potential impact but recognizes that that is unique to
each situation.” (HR 2 at 4:48).

35. Dr. Elison explained “typically an area of potential impact is from the proposed
point of diversion to a significant hydrologic boundary so significant tributary entry into
the source would be an example of a significant hydrologic boundary. It is a hypothetical
evaluation of what area existing water rights would have a likelihood or a potential to be
negatively impacted by a new appropriation so in general if you have a significant
tributary or many tributaries coming in then any low water below that point would not be

necessarily attributable to the appropriation.” (HR 2 at 5:50, 6:52).

36.  Dr. Elison explained that in the original DNRC analysis they considered the
addition of 6 or 7 tributaries to the Powder River, determined that would constitute a
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hydrologic boundary, and consequently ended the area of potential impact at the
Moorhead gage. Dr. Elison pointed out “[I]n the PDD, DNRC did not consider these
tributaries which doesn’t make sense because if you are going to subtract all the legal
demands to determine legal availability then you need to also add in all the
contributions.” (HR 2 at 10:26).

37. The DPDG analyzed an area of impact from the Montana-Wyoming border to the
USGS gage at Moorhead. (DPDG FOF#17). The PDD analyzed an area of impact from
the Montana-Wyoming border to the USGS gage at Locate. (PDD FOF #22).

38.  Dr. Elison testified credibly that the area of potential impact in the DPDG is
hydrologically sound, the area of potential impact in the PDD is not. (HR 2 at14:50).

39. Dr Elison testified that the presence of water in the Powder River at the state line
has almost nothing to do with the presence of water at the mouth of the Powder River
200 miles downstream. According to Dr. Elison there would be no way to use a
measurement of water at Moorhead to predict the amount of water that would show up

at Locate, the two are in no way directly connected. (HR 2 at 15:12).

40. Dr. Elison testified that one couldn’t tie any effect on downstream volume or flow
rate to an upstream appropriation. One couldn’t trace the effect of an appropriation near
Moorhead to a reduction in flow rate or volume reduction downstream. (HR 2 at 15:43).

41. Dr. Elison testified that in the DPDG that DNRC considered only the perfected
portions of the Conservation District Reservations that lay within the area of potential
impact. (HR 2 at16:11).

42.  Dr. Elison explained that DNRC cannot determine where unperfected CD
Reservations may be authorized and they may never be authorized. DNRC does not
historically consider those unperfected CD authorizations as legal demands on the
source. (HR 2 at 17:07).

43. The Powder River Conservation District will not grant water for sprinkler
irrigation; it will only grant water for water spreading. Water spreading on the Powder
River is referring to flood irrigation that occurs at times of high water. Flood irrigation is

not common, and the trend is entirely towards more and more sprinkler irrigation. Based
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on Dr. Elison’s credible opinion it is almost certain that the remaining reservation will
never be perfected. (HR 2 at 18:43, 24:21, 26:05).

44. Dr. Elison testified that ...Irrigation on the Powder River is also unique because it
often involves very high flow rates for a short duration. Many irrigators use high volume
low head Crisafulli pumps. The irrigator will own one pump and pump at a high flow rate
and then move the pump to a different location. “In general on the Powder River the
flow rates are very high compared to the volume, and the pumps are moved up and
down the river.” (HR 2 at 21:27, 27:20, 27:59).

45.  Dr. Elison testified that ...High flow short duration irrigation diversion can lead to
flawed legal availability analysis results because the duration of pumping isn'’t
adequately reflected in the abstracts. When DNRC does a legal availability analysis the
cumulative flow rate analysis often looks negative because the irrigator can pump the
entire volume in one day, but the possible period of diversion is much longer.
Additionally, the irrigator often has one pump that is moved around on the river so the

flow rate of only one water right can actually be pumped at a time. (HR 2 at 27:21).

46. Dr. Elison explained that there is not a history of calls on the Powder River
primarily because as water availability decreases, so does water quality. By the time
there is a scarcity of water, irrigators don’t want to put the low-quality remaining water
on their crops. (HR 2 at 22:19).

47.  According to Dr. Elison’s credible testimony, there is no way of correlating the
effect of a diversion at Moorhead to a diversion at Locate. On the Powder River in 200
miles there are gaining reaches and losing reaches and Powder River water may enter
groundwater and not emerge for months, years, or even tens of years. So not only
would the effect of a diversion upstream of Moorhead not be measurable at Locate, it
would also not be calculable either. (HR 2 at 38:1457).

48.  According to Dr. Elison, by the time you get to the gage at Moorhead the
diversion by Stiegelmeier would no longer be calculable in terms of the showing up in
the gage. (HR 2 at 42:12).
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49. A callis futile when calling an upstream appropriator would have no effect on
water arriving downstream for the senior appropriator. (HR 2 at 24:02).

50. Dr. Elison testified that DPDG followed every guideline, policy, and procedure
and was reviewed by the Central Office at the DNRC. “They review it to make sure that
you have that preliminary determination written that follows all statute, administrative
rule, and policies and procedures as written in the change manuals and things like that.
They basically check it to make sure that it follows DNRC process, rule, and statute. ”
(HR 2 at 41:54, 42:42).

Testimony of Christine Schweigert

51.  Christine Schweigert has worked for DNRC for 24 years. She has been
employed as a hydrologist for DNRC since 2019. Ms. Schweigert testified that she has
worked on hundreds of applications, including the Stiegelmeier application. Ms.
Schweigert testified credibly that she is familiar with the various requirements for a
water rights application. (HR 2 at 56:02).

52. Ms. Schweigert testified that the DNRC permit and change manual instruct
DNRC to consider whether there are “significant tributaries” below the point of diversion
when determining the area of potential impact. Ms. Schweigert testified that the DPDG
did consider tributaries between the point of diversion and the Moorhead Gage, but the
PDD did not consider the effect of these tributaries because “there was no gage data
that was considered adequate to insert into the calculation.” DNRC modified the original

area of impact from 8 miles to nearly 200 miles. (HR 2 at 58:55).

53. Ms. Schweigert testified that the DPDG did not consider the reservations
because there was no perfected portion in the area of potential impact and so they
impose no burden on the Powder River in the area of potential impact. (HR 2 at
1:01:29).

54. Ms. Schweigert testified credibly that the decision to consider the unperfected
portions of the CD reservations as legal demands was “made above her” and that
DNRC did not officially change its policy (on counting the unperfected CD reservations
as legal demands). (HR 2 at 1:02:02).
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55. Ms. Schweigert testified credibly that normal DNRC policy would be to divide the
total volume of a water right by the number of months in the period of diversion in order
to get the monthly volume. (HR 2 at1:04:52).

56. Ms. Schweigert testified that she did not make the decision to count the entire
unperfected volume of the CD water reservation as a legal demand in every month of
the year but was directed to change the DPDG as “that decision was made above her
[sic]”. (HR 2 at 1:05:02).

57.  The Billings Regional Office of DNRC sent in the original DPDG to the Helena
Central Office (also referred to as Water Rights Bureau) and it was approved and
Billings issued the DPDG. (HR 2 at 1:08:29).

58. The DPDG received comments from FWP, and Ms. Schweigert was asked by
Helena Central Office to draft responses to the comments. Ms. Schweigert testified that
she did so and these responses reinforced that the DPDG was proper in its reasoning
and legal and policy underpinnings. (HR 2 at 1:08:54).

59.  After several discussions with the Water Rights Bureau, Ms. Schweigert sensed
that the Water Rights Bureau agreed with the FWP comments more than with her
responses to those comments. Ms. Schweigert testified that the DNRC Central Office
eventually called her and told her what to write while she typed the information for the
PDD. (HR 2 at 1:09:59, 1:10:52).

Analysis

Did DNRC properly determine the Area of Potential Impact for the permit?

60. Montana law requires DNRC to analyze legal availability of a new permit by
comparing physical availability with the existing legal demands of water rights
throughout the “area of potential impact”. (§85-2-311(1)(a)(ii)(B), MCA).

61. Administrative rule clarifies the area of potential impact as the area where the
department determines other water rights may be affected. (Mont. Admin. R.
36.12.1704).
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62. Montana DNRC publishes a “Permit Application Manual” on its website. The
manual provides guidance on policy and procedures to inform the public and guide
department staff. (DNRC Permit Application Manual, Revised February 14, 2025).

63. The Permit Application Manual states that determining the area of potential
impact is up to the Regional Office and must be based on substantial credible
information. The Manual suggests including the considerations of local knowledge,
issues of hydrologic connectivity, and how much the source contributes to downstream
flows. (DNRC Permit Application Manual, Revised February 14, 2025, page 78).

64. The DPDG explained the area of potential impact this way:

The area of potential impact was determined by considering the
requested flow rate and volume, the existing legal demands, the drainage
area size, significant hydrologic boundaries, and the data from the USGS
gage records. The area of potential impact for this application is from the
uppermost POD at the Montana-Wyoming state line to the USGS Gage
06324500 at Moorhead, MT. This reach is approximately 8.2 miles. There
are six named tributaries that contribute to the Powder River drainage in this
reach and an additional 167.9 square miles of drainage area. There are 12
water rights in the area of potential impact for this application...”.

(DPDG FOF #17).
65. The PDD modified the area of potential impact based on FWP’s comment:

“The commenter expressed concern that the Department considered a limited
reach of the Powder River and that the requested flow rate is 3 to 4 times the flow
rate of FWP’s instream flow water reservation during August and September, the
potential impacts could extend through the length of the river, approximately 200
miles.

Based on the comment, the Department agrees and concludes the area of
potential impact should be expanded 200 miles downstream to include the FWP
instream flow water right at Locate, MT. Increasing the area of potential impact is
reasonable for legal availability because the North Custer and Powder River
Conservation Districts could grant their water reservations anywhere along the
Powder River.”

(PDD FOF #22, 23).

66. PDD Finding of Fact #23 substantiates its area of potential impact in three ways:
flow rate relative to the instream flow right, potential geographic extent of impact, and
the CD reservations.
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Flow Rate

67. The larger area of potential impact in the PDD is based on the fact that the
requested flow rate is large relative to the FWP Instream Flow Right. The requested
flow rate must be considered in determining area of potential impact. Dr. Elison’s
testimony concerning the area of impact shows that he did consider the requested flow

rate when determining the area of potential impact.

Geographic Extent

68. The PDD extended the area of potential impact approximately 200 miles from the
state line to the gage at Locate, MT. Dr. Elison testified credibly about the hydrologic
conditions that led to the area of potential impact in the DPDG, including the fact that
water availability in the upper reaches of the river may have little or nothing to do with

the incidence of water availability in the lower river. (FOF #16, 21, 29).

CD Reservations’ Effect on Area of Potential Impact

69. The PDD expanded the area of potential impact in part because the North Custer
and Powder River Conservation Districts could grant their water reservations anywhere
along the Powder River. While this is a true statement, the connection to the area of

potential impact is unclear.

Area of Potential Impact Conclusion

70. The DPDG established an area of potential impact in conformity with statute and
rule and relying on the guidance within the DNRC Permit Manual. The PDD established
an area of potential impact in response to FWP’s concerns but did not elaborate on how
those concerns led to this new area of impact. Dr. Elison testified that he established
the area of potential impact in accordance with every statute, rule, policy, and guidance
that DNRC had, and explained why this was a hydrologically defensible area of potential
impact. Ms. Schweigert testified that when she authored the PDD she simply wrote what
she was told to write by the Central Office and could not explain the reasoning behind

the new area of potential impact.
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71. 1 conclude that the Department determined the proper area of potential impact in
the DPDG based on the testimony of Dr. Elison, Ms. Schweigert, and the findings in the
DPDG. | conclude that the evidence and testimony do not support the area of potential
impact in the PDD.

Did the DPDG incorrectly discount unperfected Conservation District
Reservations as legal demands in water legal availability analysis?

72.  The original DPDG did not count unperfected CD reservations as legal demands

in the legal availability analysis, the PDD did.

73. DNRC must determine legal availability for a new permit by identifying and
quantifying the existing legal demands of water rights on the source and then comparing
the amount of water physically available to the legal demands of the area water rights.
(ARM 36.12.1704(1), 85-2-311, MCA).

74.  This same rule provides that the department may consider additional water right
information as evidence that water is legally available. (ARM 36.12.1704(2)(b)).

75. The DPDG determined that the unperfected CD reservations were not existing

legal demands.

76.  Dr. Elison and Ms. Schweigert credibly testified that in previous applications the
DNRC never considered the unperfected portions of water reservations as existing legal

demands.

77. The DNRC’s own policy manual dictated that the consideration of the
unperfected portions of water reservations were not always calculated as existing legal
demands.

CD Reservations may not be existing legal demands in a legal demand analysis

78.  The plain language of § 85-2-311, MCA, requires consideration of “existing” legal
demands. The CD reservations consist of the perfected portions of the reservation,
which are existing demands, and the unperfected portions, which represent a potential
legal demand. Another section of this same statute requires the department to consider

not only “existing legal demands” but also “projected legal demands” for very large
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appropriations of water. (§ 85-2-311(b)(i), MCA.) “Projected legal demands” expressly
includes “reservations of water for future beneficial purposes.” Id. From this language |
conclude that the if the Legislature had intended to include unperfected water

reservations in the “existing legal demands” it could have done so.

79.  The Montana Supreme Court addressed the concept of legal availability when
determining whether legal availability was an analysis of water use or a more expansive
analysis which included whether an applicant met water quality standards. The Court
emphasized with italics the requirement that existing legal demands be based on the
records of the department under § 85-2-311(1)(a)(ii), MCA: “existing legal demands on
the [subject] source of supply” throughout the potentially impacted area “based on the
records of the department.” Clark Fork Coal. v. Montana Dep't of Nat. Res. &
Conservation, 2021 MT 44, 9] 40, 403 Mont. 225, 260, 481 P.3d 198, 215.

80. The Court continued, “As referenced in § 85-2-311(1)(a)(ii), MCA, “records of the
department” means the “centralized record system of all existing [water] rights and ...
permits, certificates, claims of existing rights, applications, and other documents filed
[with DNRC] under [the MWUA].” Id.

81.  The Department’s Surface Water Technical Analyses Report states that the
Department generated a list of existing water rights from the Powder River at the
uppermost proposed point of diversion to USGS Gage 06324500 Powder River at

Moorhead. The resulting table does not include any CD reservation water. (AR at 156).

82. A search of the Powder River in DNRC’s water rights query system, the
“centralized record system” as described by the Court in Clark Fork Coal., returns nine
entries attributable to the Powder River Conservation District and the Custer County
Conservation District. The abstract for each includes the name of the conservation
district as well as the end user (irrigator). Each entry represents a perfected portion of a
CD water reservation. The unperfected portions of the CD reservations are not included
in the search results. The search returns no other results listing a conservation district
as the listed owner. (Montana Water Rights Query System, Basin 42J, Source Type:

Surface, Source Name: Powder River).
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83. The evidence shows that DNRC properly considered the “existing legal demands
on the Powder River based on the records of the department” in accordance with the

Montana Supreme Court’s direction in Clark Fork Coal.
The plain language of “existing legal demands”

84. The DPDG determines that the unperfected portions of the Conservation District
reservations are not existing legal demand, a conclusion supported by the plain
language of the statute in accordance with Montana Shooting Sports Association v.
FWP 2008 MT 190 [11.344 Mont. 1, 185 P.3d 1003. An “existing legal demand” in the
context of a legal availability analysis including a partially perfected CD Reservation is a
demand which currently exists. The unperfected portions of the CD reservations have
only a total flow rate, volume, and priority date. The unperfected portions of the CD
reservations cannot be used without the approval of the conservation district, and have
no specific point of diversion, no individual flow rate, no individual period of use, and no
specific place of use. Together these three elements as described provide insufficient
information for another water right applicant to analyze legal availability or adverse
affect on a water source subiject to a reservation, as the Applicant is required to do by §
85-2-311, MCA. The elements are also insufficient to incorporate the unperfected CD

reservations in any water distribution or allocation system.

85. In the same Montana Shooting Sports case the Montana Supreme Court said
that “statutory construction should not lead to absurd results if reasonable interpretation
can avoid it.” Id. Credible testimony demonstrates that the Powder River Conservation
District applied for a water reservation supported in part by a plan to irrigate
Stiegelmeiers’ acreage. The Conservation District then refused to let Stiegelmeiers use
the reserved water to irrigate because Stiegelmeiers’ proposed irrigation system was
the wrong type. Now DNRC proposes to deny Stiegelmeiers’ permit application
because the Conservation District might need the water to irrigate, among other acres,
Stiegelmeiers’ land. This outcome, based on considering unperfected CD reservation as
“existing legal demands” is an “absurd” result as described by the Montana Supreme
Court.
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86. | conclude that the DPDG’s omission of the unperfected CD reservations from
the legal availability analysis is consistent with the plain language of “existing legal

demands.”

Including the unperfected CD reservations in a legal availability analysis does not

prevent adverse affect or over-appropriation

87.  Administrative rule provides that a water reservation is subject to protection by
the Montana Water Use Act and is an appropriative water right. (ARM 36.16.11).
Under the Water Use Act an adverse affect analysis protects an individual water right
from encroachment, the legal availability analysis prevents over-appropriation in a
source. Unperfected portions of water reservation do not contribute to over-

appropriation and cannot be adversely affected.

88. The Applicant cannot foresee if or when the reservations will be perfected and
cannot foresee the degree to which they may be perfected (i.e. how much water will
actually be appropriated each month within the period of use). Also, water reservations
can be modified or revoked. See § 85-2-316(10)(c), MCA; ARM 36.16.120(7)(b)(i)(B-
C). The combined credible testimony of Dr. Elison and Mr. Stiegelmeier shows that the
water spreading use restriction on the CD reservations makes it unlikely the Powder
River CD reservations will ever be fully perfected.

89. In 2010 in Hohenlohe vs. DNRC the Montana Supreme Court held that DNRC
could not require the water right change applicant to prove a lack of adverse affect to a
hypothetical water user. Hohenlohe v. DNRC 2010 MT 203, 357 Mont. 438, 240P.3d
628. The current issue is a case of legal availability of water for a permit, not a change,
but the premise is the same. Until the reservations are perfected - if they ever are —
there is no specific place of use, no specific flow rate or volume, and no specific period
of use for any use of the reservation. There is no practical way that Stiegelmeiers could
speculate or anticipate where, when, or how much of the CD reservation will be used
and thus could not prove that their proposed use would not adversely affect the

reservation.
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DNRC properly considered information specific to the CD reservations

90. Montana administrative rule expands the analysis of comparing existing legals
demands to physical water availability, permitting DNRC to consider “additional water
right information”. (ARM 36.12.1704(2)(b)). Specifically, “The department may consider

additional water right information as evidence that water is legally available.” id.

91.  Dr. Elison testified credibly that he considered factors and conditions specific to
the conservation district water reservations when the department determined that water

was legally available for the Stiegelmeier application. (FOF #43-47).

92.  Stiegelmeiers also argued that in the PDD DNRC incorrectly counted the CD
Water Reservations at their full amount in every month of the year, effectively
multiplying their size by a factor of twelve. DNRC presented no logical explanation for
this approach. This approach leads to a cumulative demand in the legal availability
analysis that is twelve times greater than the largest possible demand attributable to the

entire Conservation District water reservations.

93. I conclude that DNRC appropriately used additional water right information as

noted by Dr. Elison in determining legal availability in the DPDG.

DNRC'’s approach in the DPDG is consistent with the Water Use Act

94. The Montana Water Use Act states in its initial policy considerations that water
should be put to “optimal beneficial use” for the people of Montana, the policy of the
state is to “promote ...development and [,] beneficial use of Montana’s waters”, and that
DNRC should “effect full utilization” of Montana’s water resources. § 85-1-101(1)-(3),
MCA. Later the Act provides that it is to “promote the prosperity and welfare of the
people of Montana ...and its provisions are to be given a liberal interpretation.” (§ 85-1-
103, MCA).

95. The evidence shows that the unperfected portion of the conservation district
reservation may never be allocated but if it is considered in the legal availability analysis

it would prevent the development of irrigation by the Applicant. Consequently,
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considering the unperfected portions of the CD reservations in a legal demand analysis
would frustrate these stated purposes of the Montana Water Use Act.

96. | conclude the Department correctly determined that the unperfected CD

reservations should not be considered in the legal demand analysis.

Principles of Law

97. The Applicant has the burden of proving that water is legally available by a
preponderance of evidence. (§ 85-2-311(4), MCA).

98. The Department must consider whether there is legally available water in the
area of impact to the Powder River based on § 85-2-311(1)(a)(ii)(B), MCA, and ARM
36.12.1704.

99. The Department must identify existing legal demands and then compare physical
water availability to existing legal demands to determine legal availability. (§ 85-2-
311(1)(a)(ii)(B), MCA).

100. Which specific water rights must be considered in a legal availability analysis
relies on a determination of the extent of the area of potential impact of the new permit.
(§ 85-2-311(1)(a)(ii)(B), MCA).

101. The Applicant has the burden of proving that the proposed appropriation will not
adversely affect the water rights of a prior appropriator by a preponderance of the
evidence. (§ 85-2-311(4), MCA).

Conclusions of Law

102. | conclude that Stiegelmeiers proved by a preponderance of evidence that water
is legally available as reflected in the DPDG.

103. The finding of adverse affect in the PDD was based solely on the finding of no

legal availability.

104. As | conclude that water is legally available for the proposed appropriation and
based on the testimony and evidence of the hydrology, irrigation practices, and

attributes of the Powder River, | conclude that Stiegelmeiers proved by a
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preponderance of evidence that the proposed appropriation will not adversely affect
another water right holder.
Order

Subject to the terms and analysis in this Preliminary Determination Order, the
Department preliminarily determines that this Application for Beneficial Water Use
Permit No. 42J 30164864 should be GRANTED as outlined in the DPDG, issued on
March 21, 2025.

Notice

The Department will provide public notice of this Application and the
Department’s Preliminary Determination to Grant pursuant to § 85-2-307, MCA. The
Department will set a deadline for objections to this Application pursuant to §§ 85-2-307,
and -308, MCA. If this Application receives a valid objection, it will proceed to a
contested case proceeding pursuant to Title 2, chapter 4, part 6, MCA, and § 85-2-309,
MCA. If this Application receives no valid objection or all valid objections are
unconditionally withdrawn, the Department will grant this Application as herein
approved. If this Application receives a valid objection(s) and the valid objection(s) are
conditionally withdrawn, the Department will consider the proposed condition(s) and
grant the Application with such conditions as the Department decides necessary to
satisfy the applicable criteria. E.g., §§ 85-2-310, -312, MCA.

Dated this 12" day of August 2026.

/s/ Martin Balukas

Martin Balukas, Hearing Examiner

Department of Natural Resources
and Conservation

Office of Administrative Hearings

P.O. Box 201601

Helena, Montana 59620-1601

(406) 444-6835
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CERTIFICATE OF SERVICE

This certifies that a true and correct copy of the foregoing was served upon all
parties listed below on this 12t day of August 2026 by first class United States mail
and/or by electronic mail (e-mail).

PETER TAYLOR — ATTORNEY
JOHN C. COLSON - ATTORNEY
LUND LAW PLLC

662 S. FERGUSON AVE., UNIT 2
BOZEMAN, MT 59718
Taylor@Lund-Law.com
Colson@Lund-Law.com
Schmidt@Lund-Law.com (Paralegal)

/s/ Jamie Price
Jamie Price, OAH Hearing Assistant
(406) 444-6615; jsprice@mt.gov
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