
CSKT-Montana Water Rights Negotiation Session
Presentation on:

Appropriation Rights Allowed
Domestic Allowances

Registration of Existing Unrecorded Uses

http://www.dnrc.mt.gov/rwrcc/default.asp



 One regulatory body (“Water Management 
Board”)

 One set of rules (“The Ordinance” or “Law of 
Administration”)

 Board is responsible for water administration, 
including by hiring and supervising a Water 
Engineer and the Engineer’s staff



 DRAFT 1-1-107.  Appropriations Rights Allowed 
 (1)  The following appropriation rights or changes in appropriation rights may be authorized by the Board pursuant to 

the Compact and this Ordinance:
 (a)  Domestic Allowances as set forth in Section 2-2-117 of this Ordinance;
 (b)  Groundwater appropriations for stock water development as set forth in Section XX of this Ordinance;
 (c)  Groundwater appropriations for Redundant or Substitute Wells as set forth in Section 2-2-114 of this 

Ordinance;
 (d)  Permits for non-consumptive uses, including, but not limited to, hydropower generation and not including 

flow-through ponds;
 (e)  Authorizations for non-consumptive geothermal heating or cooling exchange Wells as set forth in 

Section 2-2-119 of this Ordinance;
 (f)  Temporary Emergency Appropriations as set forth in Section 2-2-222 of this Ordinance;
 (g)  Uses of Replacement Water as set forth in Section 2-2-118 of this Ordinance;
 (h)  [Storage of high spring flows;]
 (i)   New surface or groundwater appropriations whose net depletions are offset by Mitigation Water [or subsurface 

aquifer recharge] in a manner that addresses adverse effect to Existing Uses from the estimated new [depletion]
 (j)  Changes in Existing Use except for those uses authorized under subsections (1)(a), (1)(b), (1)(c), (1)(d), (1)(e), 

1(f) or (1)(j) of this section or those Existing Uses exempt from the permitting requirements of MCA 85-2-306 or from the 
claim filing requirements of MCA 85-2-221 as set forth in MCA 85-2-222;

 (k)   Change of Existing Use as a result of Saved Water as set forth in Section XX of this Ordinance;
 (l)  Permits to appropriate surface water to conduct response actions related to natural resource restoration required 

for:
 (i) remedial actions pursuant to the federal Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, 42 U.S.C. 9601, et seq.;
 (ii) aquatic resource activities carried out in compliance with and as required by the federal Clean Water 

Act of 1977, 33 U.S.C. 1251 through 1387; or
 (iii) remedial actions taken pursuant to Title 75, chapter 10, part 7 [or applicable provisions of Tribal law ].
 (iv)  No permit issued pursuant to subsection (1)(l) of this section may be used for dilution.
 (m) uses of surface water for or by a municipality.
 (2)  Except as set forth in subsection (1) of this section, the Board may not grant a permit or other authorization to 

appropriate surface water or Groundwater within the exterior boundaries of the Flathead Indian Reservation.



 Individual Wells: up to a maximum of 35gpm and 2.4 acre-feet 
per year and irrigation of no more than 0.7 acres (irrigation limit 
identified by reference to fire safety standards)
 NO metering requirement

 Shared Wells (with shared well agreement): Up to a maximum of 
35 gpm and 2.4 afy and irrigation of no more than 0.5 acres total 
for 2 users and 0.75 acres total for 3 users
 NO metering requirement

 Developments: Up to a maximum of 35gpm and 10 afy (and 
individual irrigation of no more than 0.25 acres per plot)
 Metering requirement

“Development” means contiguous or closely grouped parcels of land under the same or 
affiliated ownership, including, but not limited to, housing subdivisions and/or any 
combination of business and residential units [that are simultaneously but not consecutively 
platted].

No mitigation requirements for Domestic Allowances



1) Apply for Domestic Allowance (requires a form 
and a fee – amount to be determined)

2) Water Engineer has 45 days to approve the 
application or return it as defective

-An applicant has 30 days to resubmit an application 
returned as defective

3) If Engineer fails to act within 45 days, the 
application is deemed approved











 Upon approval, applicant may develop the 
well
 Must be developed within one year of issuance of 

approval

 Must file a notice of completion and a well log 
report with the Board within 120 days of 
drilling the well for the appropriation to be 
valid











 Groundwater appropriations for Redundant or Substitute Wells

 Permits for non-consumptive uses, including, but not limited to, 
hydropower generation and not including flow-through ponds

 Authorizations for non-consumptive geothermal heating or 
cooling exchange Wells

 Temporary Emergency Appropriations

 Uses of surface water for or by a municipality

 Permits to appropriate surface water to conduct response actions 
related to natural resource restoration required for various types 
of environmental remediation (e.g. Clean Water Act, CERCLA)



 Uses of Saved Water

 Uses of Replacement Water
 Replacement Water= the water from the mainstem of 

the Flathead River backstopped by releases from 
Hungry Horse Reservoir

 Replacement Water is an important component as 
part of the Tribes’ commitment to protect existing 
verified water users 



 New surface or groundwater appropriations whose net 
depletions are offset by Mitigation Water [or 
subsurface aquifer recharge] in a manner that 
addresses adverse effect to Existing Uses from the 
estimated new depletion

 If a domestic allowance or other exceptions 
do not provide for a need, larger new uses 

may be developed with appropriate 
mitigation



 Changes allowed of all rights with certain limited 
exceptions (e.g. small domestic and stock 
groundwater uses; temporary emergency 
appropriations; redundant/substitute wells)

 Changes may include:
 Purpose
 Place of Use
 Point of Diversion
 Other



 To ensure protection of existing uses, the Board 
needs to know what and where they are 
located

 Reference to DNRC water rights database for 
claims filed in the adjudication and permits

 Tribes will conduct a registration process of 
existing uses of the Tribes’ water rights

 Need to identify small uses that did not have to 
file in the adjudication or obtain a permit



 People with pre-1973 domestic or stock uses 
who did not have to and did not file a claim for 
those uses in the adjudication

 People with post-1973 domestic or stock uses 
who did not file completion forms (DNRC 
Form 602 or 605) with the DNRC



 For pre-1973 uses, a water right with a date of 
first use priority date

 For uses begun after June 22, 1996, for which a 
completion form was lodged with DNRC but 
not processed, a water right with a date of first 
use priority date

 For uses begun after June 30, 1973 for which a 
completion form was never lodged with 
DNRC, a water right with a date of registration 
priority date



 File a form identifying the particulars of the 
use

 Engineer has 180 days to review the form and 
approve it or return it for correction
 Registrant has 30 days to return corrected form for 

reconsideration
 Anyone dissatisfied with the Engineer’s 

decision on his/her registration form may 
appeal the decision to the Board



 1) Appropriations Allowed – opportunity for 
future growth and development

 2) Domestic Allowances – 35gpm
 Individual: 2.4 afy
 Shared: 2.4 afy
 Development: 10afy

 3) Registration of Previously Unrecorded Uses

 Materials will be on our website by the end of the 
week
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