















































































































































































































































































































































































































































































































































































































































































































































8. Application for Reservation No. 9937%-v is needed to inswre the avail-
ability of water in the Yellowstone River Basin to develop school twrust lands
which carmot be developed in the near future due to the above budget limitations
(Tr. Vol. 3, p. 48).

9. It is established to the satisfaction of the Board that the need for
2 reservation of water in some amount has been shown (Findings 4 and 5)

Findings Related tc the Amount of Water Necessary for the Purpose of the

Reservation {(89-8%0(3)(c)).

1. The Department of State Lands has reguested a water reservatiom of
4,618 acre-feet per year from the Powder River to be used to irrigate 1,508 acres
(Deparitment of State Lands, Application 9933»«1‘}-8

11. HNo significant additional irrvigetion development can occur in the Powder
Subbasin unless storage is developad (Dfaft EIS, Vol. II, p. 248).

12. The Montana Department of State Lands has submitted no plans for
development of the needed storage for the Parder River Subbasin.

13. Because of the lack of storage and because of no future plans for
storage a reservation for 549618 acre-feet per year from the Powder Riverr will not
be granted to the Department of State Lands (Draft EIS, Vol. II, p. 248).

14. The Department of State Lands has vequested a water reservation of
390 acre-feet per vear from the Tongue River to be used to irrigste 130 acres
{Department of State Lands, Application No. 9933-1).

15. Mo significant additional irvigation development can occur in the Tongue
Subbasin wnless new storage is developed (Draft EIS, Vol. I, p. 244).

16, The Montana Department of State Lands has submitted no plans for

Jevelor

ament of the needed storage for the Tongue River Subbasin (Draft EIS, Vol.
11, p. 248},
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17. The Montana Department of Hntural Besources and Conservation has been
granted a reservation which would develop storage for all of the vnappropriated
water in the Tongue River in order to effectively store and manage the increased
reservoir capacity that would be realized by enlargiﬁg. the existing Tongue River
facility (Board Finding 56, Application 9942-v42C) .

18. & conditionm of the Department of Natural Resources wateyr reservation
of 450,000 acre-feet per year of water from the Tongue River is that part of the
reservation be used to meet the rcouest of the Department of State Lands in
Application 9933-vr for 390 acre-feet per yaar for 130 acrss from the Tongue River
(fBoard Findine 56 for Annlication 5960-v62C).

19. Applicatiom No. 9933-r requires diversion facilities which will be
constyucted according to the plans of the Conservation Districts and the rules
arud regula;tims adopted by the Hosrd of Land Comissioners (Application Ho.
9933-r, pp. 2 throush 4).

20. The Department’s plan is to begin constzuction of the projects in the

near futire but it cammot complete construction for 2 mswber of years since it
is funded on a vearly basis and receives encugh money in a single vear to construct
only a few projects. The Department intends to develop all the projects by the
 year 2000 {(Application No. $933-1).

21. Since the school trust lands in Application Mo, 9933-v will be included
in projects developed by the Conservation Districts, infommacion as to soil

classification and economic feasibility is contained in the Conservation District

11

Applicatlons and is not repeated in this Application (Testimony of R
Bichl).

22. It is established to the satisfaction of the B

-d that 25,503.72 af/y

with a maxime diversionary flow rate of 155.2 ofs is the =

ant of water necessary

for irricating 9,2% acves from water of the Yellowstone River.
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Findines Related to the Public Intevest (89-690(3)(d)).

23. Mew irrigarion will increase income in the region, both for the farmers i
that will install the systems and for the businesses that will enjoy increased )
sales resulting from the increase in agricultural income. New irvigation will .

increase both the number of on-farm and off-farm jobs (Draft EIS, Vel. I, p. 156). )

24, Application No. 9933-r is in the public inferest because it wili benefic - -
agriculture and the general economy of the state (Application MNo. $933-r, p. 2. p

25. Apvlication Mo, 9933-r is in the mublic interest because it will allow

the develomment of State of Montana school trust land in the Yellowstone River

Basin which will increase revenues to schools of Montana (Application No. 9933%-r, ». 2

HEE ey

26. A reservation of 25,889.78 af/y and 2 maximmm flow rate of 185.7 cfs
for irvigating 9,236 acres is in tne public interest because it is reasonable to

expect that the Montana Department of State Lands will put this water to beneficial

i il

use (Montana Department of State Lands, Application Mo, $933-v).
27. 1t is established to the satisfaction of the Board that the reservarion
of 25,889.78 af/v and a maximm flow rate of 185.2 cfs for irvigation of 9,236 acres .
s in the nublic interest and that there will be progress toward completion of the
facility and accamlishment of the purpose of the reservation with reasonable
diligence in accordance with an established plan (Findings 3 through 23). q
CONCLUSICNS OF LAW -

1. Chapter 8, Title 89, R.C.M. 1347, and in particular, Ssction 89-850, -
R.C.M., 1947, authorize the adontion by the Montana Board of Hatural Resources and
Conservation of orders reserving water to qualified applicsnts for reservation of

water,

2. 1f ovdered adopted, a reservation must be ordered adopted in accordance

ol o

with Chapter &, Title 99, R.C.M. 1947, and any rules adopted theramder,

L



3. The Applicant, Montana Department of State Lands, is an agency of the
State of Montana and as such is entitled to apply to reserve waters within the

State of Momtana in accordance with Section 89-8%0, R.CM, 1947, and any rules

4. ALl pertinent statutes and rules of the State of Montana have been ad-
hered te in review of this reservation application, both by the Montana Department

of Natural Rescurces and Conservation and by the Montana Board of Hatoral Resources

RT tim N

Based vpon the above Findings of Fact, and specifiecally based won any

condition, limitation, or modification of the full applicstion appesring in said

lings, a2ll pertinent criteria delineated in Section 89-830, R.C.M. 1547, and
any rules adopted thereunder providing for the adoprion of an order vesexving
been s, -

6. Nothing found herein ha

bearing upon the status of water rights

laimed by the Applicant other than those herein newly applied for, nor doss
hing fomd herein have bearing on the startus of claim

ed water rights of any
other party except in relation to those rights herein nadly applied for, to the

extent necessary to reach a conclusion herein.
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BEFORE THE BOARD OF
WATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATION FOR ) PINDINGS OF FACT &ND COH-
RESERVATION OF WATER NO. 9334-r ) CLUSIONS OF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF STATE )}  CATION NO. §S34.r

LANDS g

The above-entitled matter came on regularly for hearing starting
on or about August 10, 1977, in Billings, Montana, before the Montana
Board of Matural Rescurces and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Jehn North and David Woodgerd. The
Montana Department of Natural Rescurces and “onservation appeéred by

and through its counsel of record, Richard Gordon. The Montana

{ dn

i

R

Deparcment of Health and Envirommental Sciences appeaved by and through ~

its counsel of record, Mona Jamison. The Montana Department of Fish
and Game asppeared bv and through ifs counsel of record, F. Woodsite
and Clayten Herron. The fourteen applicant conservation districts
appeared by and through their counsel of record, Gary Spaeth. Utah
International, Inc., appeared by and through its counsel of record,
Urban Roth. The Mentana Power Company appeared by and through its
counsel of record, Robert Woodahl. Intake Water Company appeared by
and through its counsel of record, Henrxy Leble. Trout Unlimited and
the Federation of Fly Fishevmen appeared by and through their counsel
of record, James Goetz. Witnesses were duly sworn, and %ral and

documentary evidence was introduced,

s

i
5
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The Board, having read and fully considered the comnlete recoxd,
" makes the following Findings of Fact and Conclusions of Law realting
to the Montana Department of State Lands, Application No. 9934-v:

FINDINGS OF FACT

1. The Montana Depariment of Stace Lands has applied for a reservatiom of
15,078 acre-feet of water per vear (af/v} in order to irrigate 10,270 acres by
waterspréading, No maximm £low rate has been vequested. Diversions are requested
from memercus tributaries of the Yellowstone River and would be locecated in
Rosebud, Treasure, Sweet Grass, Big Horn, Yellowstone, Richland, Praivie, Dawson,
Powder River, and Custer coumties (Montana Depertment of State Lends, Application
Mo, 993-r, pp. 2 through 17).

Findings Related to the Pur

nose of the Reservation (89-890(3)(a)).

2. The purpcse of this reservation is to ensure that water will be available

for the swxpansion of irrigation on land managed by the Montanas Depertment of

State Lands (Montana Department of State Lands, Application No. 95934-r, p. LY.
3. It is established to the satisfaction of the Beard that a purpose of

the reservation has been shwm (Finding 2).

Findings Related to the Need for the Recervation (89-850(3{L)).

4. The Resource Development Buresu fully intends to develop all the irrigable
school trust land in the Yellowstone River Basin which is suitsble for water
spreading irrigation (Tvr. Vol. 3, pp. 36 and 37).

5. Under the current budger limdtations, it will take a n

er of years to
develop the irvigable school trust land in the Yellowstone River Basin (Tr. Vol
3, pp. 36 and 37). |

6. Application for Reservation No. 9934-r is needed to insure the avallebilicy

of water in the Yellowstone River Basin to develop school trust lands
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canmot be developed in the near future due to the above budget limitations (Tr.
Vol. 3, pp. 23 and 24).

7. It is established to the satisfaction of the Board that a need for the
reservation has been shown.

Findings Related to the Amount of Water Necessary for the Purpose of the Reservation
{(85-890(3) (c)) .

§. The reservation of water reguested by the Department of Steve Lands will be

used for waterspreading irrigation. 4
3. The amount of water necessary for water spreading irrigation of school

trust land is 15,078 acre-feet based on 10,270 new acres of schocl trust land being ~

feasible for water spreading irrigation projects and approximately 1.5 acre-feet as 9

the amount of water neaded per acre per vear to adequately supply a water spreading )

irrigation project (Application No. 9834-r, pp. 3 through 8). _
10. It has been established to the satisfaction of the Board that 15,078 acre- 4

feet to be used to waterspread ivrigate 10,270 new acres is the amownt necessary

for the purpose of the reservation to the year 2000,

Findings Related to the Public Interest (89-890(3)(d)). 1

11. There are many Stare lLands that can be put to more ocrofitable use in the
future by use of proper irrigation.

12. 1f State Lands are properly irrigated and crops are grown, it will be in -4
the public interest in that there will be a better retum of profits from these
State Lands.

13. It has been established to the satisfaction of the Board that 15,078 acre- !
feet to be used to water spread irrigate 10.270 new acres is in the public interest.

CONCLUSIONS OF 1AW

-

1. Chapter 8, Title 89, R.C.M. 1947, 2nd in particular, Section 89-890 R.C.M. &
1947, authorize the adoption by the Montana Board of ¥atural Resources and Conservatic

of orders reserving warer to qualified applicants for reservation of water,
|



2. If ordered adopted, a reservation must be ordered adopred in accordance
witﬁ Chapter 8, Title 85, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Mmtanz Department of State Lands, is an agency of the
Scate of Mmtanz and as such is entitled to apply to reserve waters within the
State of Montans in écﬁ@fﬁﬁﬁ@& with Section 89-890, R.C.M. 1947, and any rules
adopted therewmnder,

4. All pertinent statutes and rules of the State of Mntanz nave been adherad
to in the review of this reservation Application, both by the Montens Department of
Hztural Rescurces and Conservatiom snd by the Montana Board of Natural Rescurces
gnd Conservatiom.

5. Based upon the zbove Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full Applicatrion appearing in said
Findings, all pertinent criteria delineared at Section 89-890, R.C.M. 1947, and any
" yules adopted thersunder providiz

g for the adoption of an order veserving water
have been met,

6. MNpthing found herein has besring wpon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anvthing found
herein have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary to

reach a conclusion herein,
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BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THEE STATE OF MONTANA
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J
IN THE MATTER OF APPLICATION FOR ) FINDINGS CF FACT AND CON-
RESERVATION OF WATER NO. 12334-01-v ) CLUSICHS OF LAW OF APPLI-
BY THE UNITED STATES BUREAU OF LAND 3 CATION NG. 12334-01-r
MANAGEMEUT )
)
The above~entitled matter came on regularly for hearing starting
on or about September 21, 19577, in Billings, Montana, before the

Montana Board of Natural Resources and Conservation and its duly

appointed Hearing Examiner, Jemes Driscoll. The Applicant appeared

by and threough i%s counsel of record, Thomas Gai. The Montana Depart-

ment of Natural Rescurces and Conssrvation appeared by and through
its counsel of record, Richard Govdon. The Montana Department of
Health and Environmental Sciences anpeared by and through its counsel
of record, Mona Jamison., The Montana Department of Fish and Game

appeared bv and through its counsel of record, F. Woodside Wright and

Clayton Herrcon. The fourteen applicant conservation districts appeared -

3,

£

by and through their counsel of record; Gary Spaeth. Utah Interantional

Inc., appeared by and through its counsel of record, Urban Roth., In-
take Water Company appeared by and through its counsel of record,
Henry Loble. Witnesses were duly sworn, and oral and decumentary
evidence was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of iaw velating

to the U.5. Bureau of Land Manapement, Application Mo. 1233G-0l-r:
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FINDINGS OF FACT

1. The U.5. PBureau of Land Management has applied for a reservation of
2924, 24 acve-fest of wa.:er per year (af/y) with an average diversicnary £low
vate of 12,287 abic feet per second (ofs) from 0'Fallom @r@@.‘&ég a tributary to
the Yellowstone River, to be used to provide waterspreading irrigation of 1,692
acres. VYarer would be diverted between May 15 and September 15, In order to
divert » $24.25 acre-feet during this pericd, a contiyucus diversios of the
raquested 12.287 cfs would be mecessary (U.5. Buresu of Land Management, Application
Ho. 12334-01-r, p. 23.
Findings Related to the Purpose of the Reservation (89-890(3){(a}).

2. The pmapose of this reservation is to ensure that water will be available

J. It is established to the satisfaction of the Board that a purpose of
the reservation has been sham (Finding 2).

Findings Related to the Heed for the Reservation (89-350(3{b)).

4. With substantial increases in agricultural producticn that could be
realized by use of irrigation water in the Yellowstone River Basin, there is a
need for a reservation of water in O'Fallon Creek.

3. A reservation of water is needed because it will secure a priority

date for future developments that is earlier than the pricrity dates such

pments would have if permits were cbraine

d immediately before construction

future.
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7. It is established to rhe satisfaoction of the Board thar the need for a -
reservation of water has been shown.

Findings Related to thé Amount of Water Necessarv for the Purpose of the

Reservarion (88-850(5)(c}).

8. The Bureau of Land Management intends to irrigate 1,952 new acres of i
land with waterspreading ivrigation between May 15 and September 15, with water

from O'Fallon Creek (Bureau of Land Memagement's Proposed Findings of Fact).

Iy

g, 1t is established to the satisfaction of the Board that the amount of
water necessarv for the purpose of the reservaticn in O'Fallon Creek for the

Buruea of Land ‘anagement is 2,924 acre-feet per vear

P oy im

Findings Related to the Public Interest {(89-8390(3)(d)).

10, Hew irrigation will increase income in the Yellowstone River Basin, -

4 din

both for local farmers and the local businesses (Draft EIS, Yol I, ©. €).
11, New irrvigarion will create much neeaded jobs (Draft EIS, Vol. I, . 6).
12. A reservation sufficient to irriparte 1,992 acres is in the public
intercst because of the economic and agricultural consequences., .
13, It is established to the satisfaction of the Board that the reservation  —
of 2,924 acre-feet per year with an average diversionary flow rate of 12.287 is in
the public interest and that theve will be progress toward completion of the facilit?l

and accomplistment of the purpose with reasomable dilipence in accordance with an

established plan.

{ﬂ%
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TR IRTONS OF 1AW

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,

R.C.M. 1947, suthorizes the adoption by the Momtana Board of Hatural Rescurces

w water to qualified applicants for reservations

andd Comssrvation of orders reservis
of water.
2. If ordered adopted, a reservation must be ordered adopted in accordance

with Chapter 8, Title 8%, R.C.M. 1947, and any rules adopted theveunder.

3. The Applicant is entitled to apply to reserve waters within the State of

Momtana in accordsnce with Section 39-890, R.C.M. 1947, and any rules adopted

4, All pertinent statutes and rules of the State of Montana have been ad-

hered to in the veview of this reservation Application, both by the Montana

Deparment of Mautural Resources and Conservation and by the Montzna Board of Natwral

esources and Conservation,

5. Based upon the above Findings

of Fact, and specifically based wpon any

condition, limitation, or modification of the full Application appearing i

Findings, all pertinent criteria delineated at Section 89-890, R.C.M. 1947, and
zny rules adopted thereunder providing for the adoption of an order reserving
%aater have besn met.

6. Mothing found herein has besving wpon the status of water rights claimed
by the fpplicant other than those ‘heréin newly applied for, nor does aﬁyﬁamg foamd
herein have bearing on the status of claimed water rights of as:zy other party except
in relation o those vights herein newly spplied for, to the extent necessary o

reach & comwlusion hereln,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA |
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)
IN THE MATTER OF APPLICATION FOR } FINDINGS COF FACT AND CQON-
RESERVATION OF WATER NC, 12334-02-vr )  CLUSIOHS OF LAW OF APPLI-
BY THE UNITED STATES BUREAU OF LARND Y CATION NO. 12334-02-v 4
MANAGEMENT g )
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The above-entitled matter came on regularly for hearing starting
en or about September 21, 1977, in Billings, Montana, before the -
Montana Beoard of Natural Resources and Conservation and its duly
appointed Hearing Examiner, Jameéfﬁriscelle The Applicant appeared
by and through its counsel of record, Thomas Gai. The Montana De-

partment of Natural Resources and Conservation appeared bty and through

its counsel of record, Richard Gordon. The Montana Department of

B

Health and Environmental Sciences appeared by and through its counsel
of record, Mona Jamiscn. The Montana Department of Fish and Game -
appeared by and threough its counsel of record, F. Woodsite Wright and

Clayton Herron. The fourteen applicant conservation districts appearedi
by and through their counsel of record, Gary Spaeth. Utah Internationa_
Inc., appeared by and through its counsel of record, Urban Roth, In- q
tzke Water Company appeared by and through its counsel of record, =

Henry Loble. Witnesses were duly sworn, and oral and decumentary

evidence wag introduced.

§

The Board, having read and fully considered the complete record, =
makes the following Findings of Fact and Conclusicns of Law relating

to the 1.5, Bureau of Land Manapevent, Application No. 123%-02-r- i
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FINDINGS OF FACT

1. The U.S. Bureau of Land Menagement has zpplied for a reservation of

17,476 acve-fest of water per year (af/v) with an average diversionarvy flow

rate of 75.76 cubic feet (cfs) from the Yellowstone River, to be used to provide

full-sevvice lrrigation to 8,730 acres. Water would be diverted between May 15

anel Septevber 13. Inm oxder to divert 17,476 acre-feet during this pericd, a
contimpus diversion of the requested 75.76 cfs would be necessary (U.S. Pureau

of Land Managemwent, Application No. 12334-02-v, p. 2}';

Findings Related to the Purpose of the Reservation (89-890(3){(a)).
2.

we of this resevvation is o ensure thet water will be availsble

for the expectsd expansimm of irvigstion on federal lands by rthe 1.5, Buresu of
nt, Application No. 12334-02-r, p. 1).p.

3. It is established to the satisfaction of the Board that a pwpose of
the reservation has been showa (Finding 2).

Findings Related to the Need for the Reservatiom (89-850(3) (L)) .

4. With substantial increases in agricultursl production that could be
realized by use of irrigation water in the Yellowstone River Basin, there is a
need for a reservation of water in the Yellowstone River,

5. A reservation of water is nseded because it will secure a priovicy

date for futuwe developme

itg that is earlier then the pricrity dates such

wents would have if permits were chtained ismedi

or use began,

B. A reserverion is nesded

way affect the abilicy of the Applicant to cbtain a water vight by p

future,
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7. 1t is established to the satisfaction of the Board that the need for a

reservation of water has been shown. .
Findines Belated to the Amount of Water Necessarv for the Purpose of the -
Reservation 89-350(2)(c)).
1
8. The Bureau of Land Memagement intends to irrigate 3,738 new acres of land
with full service irripation between May 15 and Septerber 15, with warer from the
Yellowstone River (Bureau of Land Mamagement's Proposed Findings of Fact). ;é
9. It is established to the satisfaction of the Board that the total amoumt
of water necessary for the purpose of the reservarion in the Yellowstone River for
the Buresu of Land Management is 17,476 acre-feet total diversion per vear with a !
ayerage diversionary flow rate of 75.75
indings Related to the Public Interess-{(B9-250(3)(d)). -
10. New irrigation will increase income in the Yellowstome River Basin, both ':
for the local farmers and the local businesses (Draft EIS, Vol. I, p. 6). -
11, ¥ew irrigation will create much needed jobs (Draft EIS, Vol. I, p. 6).
12, A resewétion sufficient to irrigare §,7358 acres is in the public interest —1
because of the economic and agricultural consequences. —
13. It is established to the satisfaction of the Board that the reservarion
of 17.47¢ acre-feet per year with an average diversionary flow rate of 75.76 is in "“%
the public interest and that there will be progress toward corpletion of the facility
and acconplishment of the purpose with veasonable dilipence in accordancé with an N
established plan. :
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1. Chapter 8, Title 8%, R.C.M. 1947, and in particular, Section 89-890,
R.C.H. 1947, authorizes the adoption by the Montana Board of Matwral Resouxces

and Conservation of orders veserving water to qualified applicsnts for reservations

Z.

d adopted, a reservation must be ordered adopted in accordance

with Chapter 8, Title 89, R.C.M, 1947, and any rules adopred thereunder.

3. The Applicant is entitled to apply to reserve waters within the State of

accordance with Sectiom 89-850, R.C.M. 1947, and any wules adopted

&4, A1l pertinent statutes and tules of the State of Momtanas have besn ad-
hered to in the review of this reservation Application, both by the Montsna

eparitment of Nautural Reso

urces and Conservation snd by the Mmntana Peoard of Hatural
Bescnrees and Conservation, |

5. Based upon the above Findings of Fact, and specifically based won any

condition, limitation, or modification of the full Application appearing in said
Findings, all pertinent criteria delinested at Section 89-8950, R.C.M. 1947, and

ay vules adopted there

der providing for the adoption of an order resexving

water have been met.
6. Rothing found hereln has bearing upon the status of water rights claim
by the Applicant other the

y those herein newly applied for, nor does anything

ing on the status of claimed water vights of any other party except
in relation to those vights herein newly applied for, ©o the extent necessary to ‘
reach & conclusion herein,
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BEFORE TEE BOARD OF
NATURAL RESOURCES AND CONSERVATLON
OF THE STATE OF MONTANA

3 .
IN THE MATTER OF APPLICATION FOR ) FINDINCS OF FACT AND CON-
RESERVATION OF WATER NO. §%42-.r42C ) CLUSIONS OF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF UATURAL ) CATION NO. 9%42-r42C
RESOURCES AND CONSERVATION %

The above-entitled matter came on regularly for hearing starting
on or about August 11, 1977, in Billings, Mcntana, before the Montana
Beard of Natural Resocurces and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Richard Gordon. The Montana Department
of Health and Environmental Sciences appeared by and through its
counsel of record, Mona Jamison. The Montana ﬁepartment of Fish and
Game appeared bv and through its counsel of record, F., Woodsite Wright
and Clayton Herron. The fourteen applicant conservation districts
appeared by and through their counsel of record, Gary Spaeth. The
Montana Power Company appeared by and through its counsel of record,
Robert Woodahl. Witnesses were duly sworn, and oral and documentary
evidence was introduced.

The Board, having read az2nd fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Department of Natural Resources and Conservation, Application

9942-v42C:

. =255~
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FINDINGE OF FACT

ent of Natural Resources and Conservation has applied for the

resevvation of 2 stovage vight of wp to 450,000 acre-feet of water per vear {af/v)

fran the Tonpue River for enlarping the existing Tongue River Reservoir, This is an

increase of 383,000 af/y over the existinc Reserveir (Application No. 99472-r42().
Findinps Related to the Purpose of the Reservation (89-890(3)(a)).

2. The prirmary purpose of this reservation is ©o reserve water for the future

snsion of an existing state-owned multipurpese reservoir on the Tongue River

{Tr. Yol. 4, fellowing p. 140, Testimony of Orrin Fervis, p. 2).
3.
npue River Subbasin would be available for future needs, uses, and purposes

ose of this reservation is to ensure that the water supply of the

Deparoment of Natural P.esmrcesﬂand Conservation, Apvplication No. 9942-r42C).
wse of this reservation is to meke water available in the Tongue
River Subbasin for all beneficial uses recognized by law and at 2 price all can afford
to pay (Tr. Vol. &, following p. 140, Testinony of Ferris, p. 2).

5. A purpose of this reseyvation is to provide a reasonable allocation of

water among beneficial users, although there are many factors that will ulcimately

determine an exact allocation of water from the preject (Tr. Vol 4, following
p. 140, Testimony of Ferris, p. 2.

6. A mumpose of this reservation is to protect uses such as ivrigated agri-
culture which camnot afford to pay the full cost of new water development or the

g existing water development (Tr. Vol. &, Cross of Ferris,

full cost of maintainir

p. 142).

ey is available for an

ge of this reservarion is to ensw
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8. A purpose of this reservation, as envisioned, is to provide water for full ;
irrigation of 13,000 additicnal acres of irrigable land (Tr. Vol. 4, follwing p. 99,
Testimony of Gary Fritz, p. 2.

9. Maeintenance of instream {lows is ome of the potential uses for which the 4
reservation request was made (Montana Department of Natural Resources and Conservation, *
Application Mo, 9942-v42C; Tr. Vol. 4, Redirect of Bondy, p. 98). -

1. A purpose of this reservation is to secure a priority date for the use of g
thé applied-for water that is earlier than the priority date such use would have if
a permit were obtained immediately before comstruction or use began (Tr. Vol. 4,
following p. 131, Testiremy of Keith Corrigall, p. 2; Montana Department of Natural q
Resouress and Conmservatrion, Application o, 9942-r42C). -

11. It is established to the satisfaction of the Board that the purpose of

the reservation has been shown (Findings 2 through 10},

L]

Findings of Fact Related to Need for the Reservation (89-890(3)(5)). _

12. The reservation of water is needed beczuse there is competition for
Yellowstone Basin water which may affect the ability of the Applicent to cbtain a —4
warer right by permit in the future (Montans Department of Natural Rescurces and )
Comservation, attachment submitted with Application No. 9942-r42C, p. 2). -

13. The reservation of water is needed because it will secure a pricrity date g
for the project that is earlier than the pricrity date the project would have if a
permit were obtained immediately before comstruction or use began (Draft EIS, Vol. I, _
p. . y

14. The reservation of water is meeded because there is a need for dovelopment =
of more irrigsticn water in the Tongue River Subbasin (Tr. Vol 4, following p. 99,

Testimony of Fritz, p. 3.

15. The reservation of water is needed because the msjor water supply problem

2 River Subbasin is lack of asdequate storage (Momtans Department of
Natural Resources. Application No. 9%42-v42C, supplemsr

tal information of May 5, g

1977, p. 3. -
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16. The veservarion of water is nesded because no further water is available
for irvigation from existing scurces (Tr. Vel. &, following p. 99, Testimony of -

Fritz, p. 2).

17. The reservation of water is nes cause the vield of the existing

reservoir is fully comdtted {Tr. Vol. 4, following p. 140, Testimony of Ferris,

p. 2).

18, ed because irrigation of potentially
irrigable mgue River Subbasin without expansion of
the Tengue River Dam (Tr. Yol. 4, following p. 93, Testimmmy of Fritz, p. 3).

1%9. The reservation of weter is v

an intermedizte level of irrigation developmen

{Tr, Vol. &, following p. 99, Testimony of Fritz, pp. 5 throush

2G. The reservation of water is nee

rigable acres are located within one-half mile of the Tongue River and less thsnm 50
feet in elevation above the river, and the project could provide new full-service
irrigation to a laxpe portion of these potentislly irrigsble aﬁes {Tr. Vol. 4,
following . 99, Testironv of Fritz, p. 3).

21. The reservation of water is needed because the proposed project will
protect the existing project’s water users fran possible loss of the project (Tr.

Vol l&g f@l FRTLY

% p. 140, Testimony of Ferris, p. 4).

22. The reservation of water is needed because the existing project needs
extensive repairs which would be too expensive for existing users (Tr, Vol. 4,
23. The res

ng p. 140, Testimony

of Fervis, p. 4).

vation of warer is n ise failure of the

River Dmm would be s dissster o6 the To
v of Bondy, p. 34},

> River Subbssin (v, Vel. 4, followns

p. 81, Test]
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24, The reservation of water is needed because, without extensive repaivr to
the existing project, much of the irrigation now present in the Tongue River Subbasin
will .be lost (Tr. Vol. 4, Cross of Fricz, p. 102,

25. The reservation of water is needed because cperation of the existing
reservoir is zlready constrained to reduce the use of the detericrating spillway
{Tr. Vol &, fellowing p. 140, Testimony of Fervis, p. 4).

26. The reservation of water is needed because replacing the existing spillway
would be too expensive for present users (Tr. Vol. 4, following p. 81, Testimony of
Bondy, p. 38).

27. The reservation of water is needed because the existing spillway is too
small to safely pass floods that are known to be possible in the Tompue River Subbasin ™
{Tr. Vol. 4, following p. 81, Testimony f’f Bondy, pp. 34 through 37).

28. The reseyvation of water is needed because, although finsncing the repairs
would be impossible for existing users, financing the repairs and the construction
of a larger structure would be possible because the additionsl storage could be sold

at a price high encugh to pay for a substantial amount of the costs (Tr. Vol. 4,

following p. 81, Testimony of Bondy, p. 38; Tr. Vol. 4, Cross of Bondy, p. 85).
29. The reservation of water is meeded because, in addition to the enlarged

spillway associated with the proposed project, many other features would be in-

corporated to make the dam safe (Montana Department of Hatural Resowrces and Con-
servation, Application No. $%942-¢42C; Tr. Vol. 4, following p. 81, Testimony of
Bendy, pp. 15 through 19).

30. The reservation of water is needed beczsuse, although

the cost to merely
nrovide an adequate spillway for the existing dam at its present capacity is
$30,112,000 (Ty. Vol. &, follewing p. 81, Testimony of Bondy, p. 2), the cost €o
provide 100,000 acre-feet fimm armual vield (50,000 acre-feet move than the 40,000

acre-feet provided by the existing reservoir) varies from $33,895,000 for raising
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glevation to $40,131,000 if the dam is raised

the reservoir directly to the maximam
in stages after first building a spillwey at the existing elevation (Tr. Vol. &,
, po. 2 7 and 3B}

i =y by s ?* gls —_JT"

31. The reservation of water is needed because the project iz cooplex, and

gerous constraings to its inmediave development,; development of the

project by a water use permit would have to be immediate (Tr. Vol. &, following
p. 140, Testimony of Fervis, pp. 3 and 4).

32. The resexvation of water is needed hecause there are msny strippeble coal

reserves near the Tongue River Reservoir (Draft EIS, Vel. I, p. 39), and the cost

of land acoul coal near the reservolr has been

mined (Tr. Vol. &, followr

siticn will decrease significantly when

g p. 131, Testimony of Corrigsll, . 2).
33. It is established to the satisfaction of the Board that the need for the
reservation of water has been shom (Findings 12 through 32).

urpnse of the Reservation

Findings Related to A
(B89-890(3) {c) ).

nount_of Water Hecessary for the P

3, An suwwal averape of 187,080 acre-feet is diverted from Tongue River for
irrigation; 87,930 acre-feet of that is depleted (Draft EIS, Vol. I, p. 108).

35. The existing Tongue River Reservolir, seven miles northeast of Decker, now
provides 67,000 acre-feet of storage, 40,000 of vhich is firm anmual vield (Draft
EIS, Vol. I, p. 108; Tx. Vol. &, following p. 81, Testimwmy of Bondy, p. 2).

36. A resexvation of a storage vight of up to 450,000 acre-feet of water per

year would fully develop Montana’s share of the Tongue River and would provide a

Testimony of Bondy

37.

Provision of 450,000 acve-feet of storsge amually could provide 72,000

yield for new use, in addition to the 40,

now obligated in the existing reservoir, while releasing an averageof 75 cfz below
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the reservoir (Montana Departrent of MNatural Resources and Conservation, Application
Mo, 9942-742C; Tr. VYol. 4, following p. 81 Testimony of Bondy, p. 24; Tr. Vel. 4,
Cross of Fritz, p. 106 and 107; Tr. Vol. 4, following p. 140, Testimonyv of Ferris,
. 6).

38. The resolution of existing constraints on development of the Tongue River
could increase or decrease the amount of water available to Montanz for development,
butr considering zll reasonable possibilities, the 450,000 acre-foot reservation is
adequate and necessary (Tr. Vol. &, following p. 140, Testimony of Ferris, pp. 5
and €).

39. An adecuate economic feasibility analysis for the proposed development,
based upon sound engineering and user cost estimates, has been submitted (Tr. Vel. &,
Cross of Feryis, v. 143; Tr. Vol. 4, following p. 81, Testimony of Bondy, po. 39 and
45; Tr. Vol. 4, following p. 99, Testironv of Fritz, pp. 3 through 10; Tr. Vol. 4,
 following p. 131, Testimony of Corrigall, pp. 4 throush 10).

40. Costs for irvigation, assuming the use of center-pivoet sprinklers and in-
cluding initial costs and ammual operating costs, were calculated for each parcel of
irrigable land (Tr. Vol. &, following p. 99, Testimomy of Fritz, p. 4).

41. 0OF the proposed additional firm anmual yield, it is envisioped by the
Applicant that 29,250 af/y would be allocated to agriculture for irrigation (Tr.

Vol. 4, following p. 99, Testimony of Fritz, p. 6).

42. Of the proposed additicmal firm annual yield, it is envisioned by the
Applicant that 23,750 affy would be allocated to industry in order to meet the pra-
ject cost (Tr. Vol. 4, followis

p. 131, Testimony of Corrigell, pp. 3 through 10).

e of 320,000 acre-feer of new storage would be reguired to provide

this total of 60,000 acre-feet of fimm amual vield for new use (Tr. Yol. 4, following

p. 81; Testimony of Bo

3, p. 5; Findings 41 and 42).
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44, Further econcmic feasibility studies may dictare increasing or decreasing
the anamt of water to be made available for industrial sales (Tr. Vol. &4, Cross

orrigall, p. 133).

45. The firm anmual vield estimates are conservative and are based upon a

cemservative allocation under the Yellowstone Corpact, a reserved Indisn water

right assumption, an assumption of prior rights in Montana end Wyoming, and a
severedrought condition (Tr. Vol. &4, following p. 81, Testimony of Bondy, pp. 21
through 30). | |

4%, Further resclution of Indizn rights and the Yellowstone Campact would
allow for better warer supply estimetes and a more accurate size estimate of a
reservoir to provide a given firm armwal yield (Tr. Vol. 4, following p. 81,
. , p. 42).

Testimony of Bondy _

47. The Department of Stare Lands has requested a water reservatiom of
1,431 acre-fest per vear from the Tongue River (Depertment of State Lands,
Application 9931l-r); and a water reservation request of 390 acre-feet per year
fram the Tongue River fo be used for irrigation of state-owned lands {D@partment
of State lands, Applicationm 9633-r).

48. Although no significant addicional irrigation development can ccowr in
the Tongue River Subbasin wmless new storage is developed, the Montana Department
of State Lands Application includes no plans for development of storage in the
Tongue River Subbasin (Draft EIS, Vol. II, p. 244 and Applications ?93%1: and
9833-1).

49, With the expansion of the existing state-owned miltipurpose reservoir

on the Tongue Rlver, there will be sufficient storage for the swount of water

requested from the Tongue River by the Dep Application

9931y and

artment of State Lands in

Application 9933-r,
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50. The following Conservation Districts have requested a water reservation
from the Tongue River to irrisate agricultural lands:

a) Big Horn Comservation District has requested a reservation
of 1,034 acre-feet per vear from the Tongue River (Application
Mo, 9952-v43F) .

by Rosebud Conservation District has requested a reservation
of 7,144 acre-feet per vear fram the Tongue River {Application
Ho, 10,005-r4287).

¢) Morth Custer Comservation District has requested 16,897 acre-
feet per year from the Tongue River (Application No. 9547-vdZ4) .

51. Although no significant additional irrvigarion develoment can occur in
the Torgue Rivef Subbasin unless new storage is developed, the Rig Horn, Rosebud,
and North Custer Conservation Districts’ Applications include no plans for
development of storage in the Tongue River Subbasin (Draft EIS, Vol. II, p. 244,
and Applications 9952-v43P, 1@§@§5wr42§3 and 9947-v4) .

52. With the expansion of the existing state-cwned multiporpose reservoir
on the Tongue River, there will be sufficient storagr for the amount of water
requested from the Tonpue River by the Big Homm, FRosebud, and Horth Custer
Comservation Districts.

33. The average arrwal windmm flows in the Tongue River at Miles City is

approximately 30 cfs (Drafe EIS, Vol. TI, p. 358).

54. The flow of the Tongue River at Miles City has been zero (Tr. Vol. 4,
Recross of Fritz, p. 128,

55. In order to maintain a flow in the Tongue River and contribute to the
instrean reservation of the Department of Fish and Game below the proposed multi-
purpose reservoir on the Tongue River, it is necessary for the Department of

Hatural Resources to cause to release an average of 75 ¢fs from the Reservoir.
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56, 1t is established o the satisfaction of the Board that a storage right
of up to 450,000 af/y which is to include all existing water rights is the amwount
of water necessary for the purpose of the reservation at least to the year 2000,
However, this reservation is subject to the following: |

a) Part of this reservation is to be used to meet the request
of the Department of State Lands reservation request for
1.431 acre-feet per year from the Tongue River {(fpplication
9931-r) and 390 acre-feet ver year from the Tongue Rivor
{(Application 2933-x). '

b} Part of this reservation is to be used to meet the request
of the Big Homm Conservation District’s reservation request
for 1,034 acre-feet per year from the Tongue River (Application
9952-r43F) .

e) Part of this reservation is to be used to meet the reservation
request of the Rosebud Conservation District for 7,144 acre-
feet per year from the Tongue River (Application Fo. 10,005
L I¥TY . -

4} Part of this reservation is to be used to meet the reservation
request of North Custer Conservation District for 10,897 acre-
feet per vear from the Tonsue River (Applicatiom Mo, 9947-r4dM) .

e} The Department of Hatural Rescurces is to cause to release an
average of 75 ¢fs from the Reservation in order that for the
instream reservation in the Tongue River of the Department of
Fish and Game to be met.

Findings Related to the Public Interest (89-830(3)(d)).

58, The existing project will have to be abandoned wnless it is repeired,
but an expanded proiect would increase benefits now realized by the public, such
as a good fishery and agricultural use (ifrE Vol. &, following p. 99, Testimony of
Fritz, p. 9: Tr. Vol. 4, following p. 140, Testimonmy of Ferris, p. 5).
59. Estimates of the extent of ewisting rights have been taken into account
in the analysis of the proposed pé@jec& ard such existing rights would be protected

by the proposed project (Tr. Vol &, following p. 81, Testimomy of Bondy, p. 26).

A



0. The informetion provided on plans for construction of the diversion 4

eyance = application facilities and the maps of the location of potential

lends to be sexved by the project contain sufficient detail to adequately
define the size and Amction of such facilities (Montana Deparitmemt of Natural 4
Besmrees and Comsexvation, Application ¥o. 9942-v42C).

61. Private development of the proposed project would likely ~-sult in single-

murpose development, selling water to the highest bidder (Tr. Vol. &, following é
p. 140, Testimmy of Forris, p. 6},
$2. Reservation of water by the State would result in a plan to cptimize

fie (Tr. Vol. 4, following p. 140, Testimomy of Ferris, p. 8). ‘
'~ §3. Public interest has been served by many projects developed by the

rovent of Natural Rescurces and Conservaticn amd its predacesscrs
{Tx. vol. 4, followin

F %

g p. 160, Testimony of Ferris, p. 7).
64. The expanded project would provide water to all Tongue River Subbasin water .
users at & price they can affoxd (Tr. Vol. &4, Testimony of Ferris, p. 8).

65. The reservation can provide a substantial amount of additional stored ““
mtér for use in the Tongue River Subbasin at a cost only marpinally greater than

mugt, in ey wmt;bfe expanded to repair this existing facility at its present -

storage capacity (Tr. Vol, 4, following p. 81, Testimomy of Bondy, pp. 2 and 35). fi
£6. The proposed expansion of the project would produce net benefits to the

ivorment (Tr. Vol. 4, followving p. 99, Testimmy of Fritz, =

i
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£9, Water fram the proposed project can be made available in sufficient
quantitiss and at a reascmable cost to both agriculture and indusory (Tr. Vel
&, following p. 140, Testimomy of Ferris, p. 7).

70, The economic analysis of the benefits and costs comcerming the project
is sound (Tr. Vol. 4, Cross of Corrigall, p. 140).

71, Additionel storage can be provided either by raising the existing dam
or by building @ new dam donstrean (Tr. Vol, 4, following p. A1, Testimony of
Bondy, p. 3.

72, Addirional storage can be provided at the existing dem site by com-
structing rhe dam at ics maximen elevation directly or by raising the dam to

successively higher elsvations in stages by using gartes after first budlding

gspillway at the existing elevation (Tr. Vol. 4, following p. 81, Testimomy of
P 383%

Y

73. The mineral fuel resources of the Yellowstome Basin are extensive and
important iﬁraﬁt EIS, Vol. I. p. 236}

74, The largest coal mine in the Yellowstone Basin is sdjscent to the
Tongue River Reservoir (Draft EIS, Vel. I, p. 98).

75, Staged raising of the reservoir could begin somm, keeping the reserveir
levei below the coal mines until mining near the reservolr is caplete (Tr. Vol
4, following p. Bl, Testimony of Bondy, pp. 39 and 41).

7€, Staged raising of the reservolr would reduce acquisition costs and

land rights comflicts (Tr. Vol. 4, following p. 140, Testimomy of F&rris, =, 3).

77. The Montane Tepartmem

conducting studies to estimate the feasibility of addin
farilities to its projects (Tr. Vol. 4, folle
41).

78, The M ervaticn intends

to pursue the addition of hydroelectric generation at the Tongue River Dam (Tr.
Vol. 4, following

TERTY OF F@m3§ Pe 7}5

&
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79. Hydroslsctric generation is feasible for the enlarged reservoir (Tr.
Vol. 4, followis
p. 92).

g p. 81, Testimony of Bondy, p. 41; Tr. Vol. 4, Cross of Bondy,

80. An ideal time to add generaring facilities would be during expansion
- of the project (Tr. Vol, &, following p. 140, Testimmmy of Fervis, p. 7).
81. & &-megawatt power plant could be constructed with the enla zed project

to produce 21 million kilowatt-hours of electricity per vear (Tr. Vol. 4, Cross

32. Reverwe for hydropower sales coculd be used for repairs and img

to this and other state water projects (Tr. Vol. 4, Cross of Bondy, p. 95).

83, Private water development in the Tongue River Subbasin would cost up
to $50.00 per acre-foor (Tr. Vol. 4, following p. 99, Testimony of Fritz, p. 3).

84, Differential pricing of water is an accepted method of marketing
water, and by subsidizing irrigation, differential pricing results in em econamic
benefit to the state (Txr, Vol. 4, Cross of Fritz, p. 122).

85. Irrigacion would be ecomcmically feasible with the proposed project
(Tr. Vol. 4, following p. 99, Testimony of Fritz, pp. 6 through 10; Tr. Vol 4,
Cross of Fritz, p. 102).

86. Water from the existing reservolr provides full or supplemsntal
irrigation for nearly 17,0600 acres (Tr. Vol. 4, following p. 99, Testimony of
Fritz, p. 8).

87. Most of the existing irrigation using water from the Tongue River

Reservelr camot continue unless repairs are made to the dam (Tr. Vol. 4, Cross

of Fricz, p. 102).
88. ALl of the lands proposed to be irrigated ave sviteble for frvigation
(Ty. Vol. &4, follod

3 has been included in the project (Montans Departy

w p. 99, Testimomy of Fritz, p. 8, &d no

land beloy eolass

nent of Natural Resources and
Congervation, Applicarion No, 9942-2420).
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£3. The Momtana Department of Health and Envivormental Sciences did not

spply for a reservation of water for quality purposes in the Tongue River Sub-

basin (Tr. VYol. &, following ». 51, Testimony of Bondy, p. 40},

%0. ‘The Tongue River has been dry in the past at Miles Ciev (Tr. Vol. 4,
Recross of Fritz, p. 128).

1. Maintenance and improvement of water quality can be adegquately considered
in development of the proposed project (Tr. Vol. 4, Cross of Fervis, pp. 152
through 155).

92. Water could be allocated from the proposed proiect for improving water
quality and alleviating existing water qualivy problems (Tr. Vol. &, Redirect of
Fritz, p. 127; Tr. Vol. 4, Recross of Fricz, p. 129).

93. Any st of the new water supply provided by the proposed project
could be allocated to water guality, as the publie interest dictates (Tr. Vol. 4,
Cross of Fervis, p. 143).

%4. Increases in total dissclved solids (TDE), if any, caused bv the ex-
panded project ave unlikely to damsge crops (Tr. Vol. &, Cross of Frtiz, pp. 124
and 123).

95. The Tongue River Subbasin has an especially productive fishery (Draft
EIS, Vel. I, p. 75).

96, The Tongue River Reservoir provides a warm-water fishery for walleye,
rorthern pike, smalimouth bass, and crappies (Draft EIS, Vel, I, p. 76,

g7. The Tongue River provides an the most diverse sport fisheries in the |
state (Drafc EIS, Vol. I, p. 75).

94, The Tx

gue River Reservoir is a hesvily used scuwce of varied recreation

raft FIS, Vol. I, p. 50).

99. Incressing the size of the Tongue River Reservoir would increase the
recreation and Fish and wildlife benefits of the exleting reservolr (Tr. Vol. &,

Cross of Fricz, p. 108},
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1600, As the public intersst dictates, fish and wildlife maintenance can be

adequately considered in development of the proposed project {Tr. Vol. &, Cross
of Fritz, pp. 111 and 112; Tr. Vel. &; Cross of Ferris, p. 147).

101, The existing reservolr and the proposed enlarged reservoir provide
the benefit of waterfowl and fish habitat maintenence (Tr. Vol. 4, following p.
81, Testimony of Fritz, p. 9).

102. Without the existing project, irrigation carried cut with ecisting
water rights would dewater much of the Tongue River most years, thereby greatly
reducing instream benefits (Tr. Vol. 4, following p. 140, Testimony of Ferris,
p. 7).

103. The exdsting reservoir provides good habitat for several species of

fish which thrive in the reserwoir; they shceuld contimue to do well in the

ded reservoir (Tr. Vol. 4, ﬁlelm.;g p. 99, Testimo

T, SRk k

ny of Fritz, p. 9).

104. Mo endangered species have been identified that would be harmed by an
enlarged Tongue River Reservoir (Draft EIS, Vol. I, p. 79).

105. The purchase of storage in the enlarged reservoir for meintensnce of
fish mﬁ wildlife habitat in the subbasin would be possbile if the reservation
were granted (Tr. Vol. &, Cross of Ferris, p. 145).

106. The planning process of the expanded Tongue River Froject has been

going on since 1967 (Tr. Vol. 4, following p. 81, Testimmy of Bondy, p. 40).
107. The Montanz Department of Hatural Rescurces and Comservation has done

a substantial amount of work on the expansion of the Tong

ue River Project,

including:

a) A water supply study

b} Preliminary design of several alternari
the project

&} wiic feasibilicy studies

4} Preliminary electrificacion studies

(Tr, Vol. &, followiz

2 p. 81, Testimon

LR



108, The Montana &gislatuﬁe has sumported the Tongue River Project and its
g:ampﬁséd expansion through several actions iﬁcluéiﬁg:
| a) Finding for construction of the Tongue River Dam in the late 1930's
b) Fnding for enlarpement studies in the late 1960°s
¢) Funding for further enlargement studies in 1575
4} Directing the Montana Denartment of Hatupal Resources and
Comservation to enter negotiations with potential users of
an expanded gzr@jéctg with the State of Wyoming, and with the
Indians
{Tr. Yol. 4, following p. 81, Testimony of Bondy, ». 41; Tr. Vel. 4,
following p. 140, Testimony of Ferris, p. 8).
109. The Montana Legislarure is Eiﬁk@ly to provide Durther dirvection in 1979

in the develomment of the To

s River Project (Tr. Vol. 4, following p. 81,
Testimony of Bondy, p. 61). |

110, The proposed project conforms to the policy of this State and the puwpose
of the Water Use Act: to encourage t?ié{wige use of the State’s water rescurces by

making them availasble for aporopriation consistent with the Water Use Act and

orovide for the wise utilization and development of conservation of water for the

State for the maximun benefic of its peonle with the least possible degradation
of the natural aquatic ecosystems (Tr. Yol. 4, Cross of Bondy, p. 33).

111, It is established to the satisfaction of the Board that the reservation
of a storage vight of w to 430,000 af/v which is o include all é}sisting water
rights, and is subject to the conditions mencioned in Finding 56, is in the oublic

interest and that there will be progress toward completiom of the facilicy and

it of the ouwrpose within 2 reasonable time in accordsnce with an es~
tablished plan. This reservation is 384,000 af/y of new stovage. (Findings
58 through 10%9; Hontana Department of Natural Rescurces and Conservation, Ap-

plication Mo. 9542-vd2C).
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CONCLUSIONS OF LAW

1. Chapter &, Title 89, R.C.M. 1947, and in particular, Section 59-830,
R.C.M. 1847, autherize the adoption by the Montana Board of MHatural Resources
and Conservation of orders resevving water to qualified applicants for reservation
of water.

2. 1If ordered adopted, a reservation must be ordered adopted in accordance
with Chapter 3, Tilve 89, R.C.M. 1947, and any rules adopted theveunder.

3. The Applicant, the Montana Department of Natuwral Resources and Conservation,

is an agency of the State of Montana amd as such is entitled to apply to reserve
waters within the State of Montana in accordance with 85-890, R.C.M. 1947, and any
rules adopted theveunder.

4. All pertinent statutes and m;es of the State of Montama have been ad-
hered to in'review of this reservation application, both by the Montana Department
of Natwwral Resources and Conservation and by the Montana Board of Natioral Resources
and Conservation.

5. Rased upcn the above Findings of Fact, all pertinent criteria delineated
at Section 89-89C, R.C.M. 1947, and any rules adopted thereunder providing for the
adoprion of an order reserving water have been met.

6. HMNothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything found berein have bearing on the status of claimed water rights of any
other party exce

pt in relation to those rights herein newly spplisd for, to the

extent necessary to reach a conclusion herein.

~2F1-

Fi

{

{



BREFCRE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MOHTAN
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IN THE MATTER OF APPLICATIOH FOR 3} FINDINGS OF FACT AND CON-
RESERVATION OF VWATER NG. 12330-v4lK ) LUSIONS OF LAW oF APPLI-
BY THE U.S. BUREAU CF RECLAMATION % CATION HO. 12330-r42KJ

The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana BPoard
of Natural Rescurces and Conservation and its duly appointed Hearing
Examiner, James Driscoll, The Applicant appeared by and through its
counsel of record, Thomas Gai. The Montans Department of Hatural
Rescurcesz and Conservation appeared by and through its counsel of
record, Richard Gordon., The Montana Deparviment of Health and Environ-
mental Sciences appeared bv and through its counsel of record, Mona
Jamison. The Montana Department of Fish and Game appeared by and
through its counsel of record, ¥. Woodsite Wright and Clayton Herrom.
The fourtesn applicant conservation districts appeared by and through
their counsel of record, Gary Spaeth. Utah Intermational, Inc

#

peared by and through its counsel of racord, Urban Roth. The Montana

.y AP

Power Company appeared by and through its counsel of record, Robert
Woodahl. Intake Water Company appeared by and through its counsel of
vecord, Henry Loble. Witnesses were duly sworn, and oral and documentary
avidence was introudced,

The Board, having read and fully considered the complete record,
makes the foliocwing Findings of Faect and Conclusions of Law relating
to the U.8. Bureau of Reclamation, Application Mo, 12330-r42K3, for

ay Bidee offatys
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FINDINGS OF FACT

1. The U.8. Buwgesms of Reclamation has applied for the reseyvation of

121,830 acre-feet of water per year (af/y) frem the Yellowstone River for storage

in the proposed Cedar Ridge reservoir to be used for mmicipal, industzial,

rvecreation, and fish and wildlife purposes (U.S. Bureau of Reclamation, Application
No. 1233C-vdZKj) .

2. The reservoir, with a capacity of 144,000 acre-feet, would immdate
5,080 acres on the north side of the Yellowstone River on Starved to Death Creelk,
a tributary of the Yellowstone River, in Treasurz and Rosebud Coumties about 16
miles northwest of Forsyth (U.S. Bureau of Reclametion, Applicaticn No. 12330-r42K0;

Draft

Addendum EIS, Map 1, following p. 8).
Findings Related to the Purpcse of the Beservation (85-890(3)(a)).

3. The purpose of the reservation reguest is to divert and store water

for release during critical sum

wy flow periods (Tr., Vol. 18, following p. 179,
Testimony of Derwocd Mercer, p. 12).

4. The released water would replace or sugment flows used for mmicipal,

industrial, recreation, water quality, aguatic rescurce maintensmce, irrigation,
sanitation, and fish and wildiife purposes (Tr. Vol. 18, following ». 179,
Testimoy of Mercer, p. 12).

5. The parposes and uses sre similar for all thvee U.S. Bureau of Reclemation
proposed offstream storage projects along the Yellowstone Fdver (Tr. Vol. 19,
Cross of Mercer, p. 10; Tr. Vol. 18, follow
7 and 10).

w . 179, Testin

w of Mercer, pp.

&. It iz established to the satisfaction of the Bosrd that a pumpos

the reservation has been shown (Findings 3 theough 5).
s Related to the Need for the Reservatiom (89-8%90(3) (b)),

7. The nesd for each of the thres U.S, Buresu

of Reclamation offsivean
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storage projects depends on the level of water reservation requests granted to
the other applicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 31).

8. Certain reservation requests of other applicants arve granted herein
{See "Order,” § 1 through 98).

9. It is established to the satisfaction of the Board that 2 aesd has
bean shoseny for the reservation of vater to be stored in Cedar Ridge FEeservoir
in Treasuwre an] Rosebud Counties (Findings 7 and 8).

Findings Related tc the Aot of Weter Hecessary for the Bm

Reservation (89-890(3)(c)).

10. The Application is for a max

m armual need of 121,800 acre-feet of
water from the Yelloawstone River to be stored in an offstyesn veservolr (U.5.
Pureau of Reclsmation, Asplication No. @339@@&3},

11. fywainl Flow dats shows thar the mevimm army need wuld not be

required every vesr (Tr. Vol. 19, Testimony of Mercer).
12, The offstresm reservolr would provide storage so that water could be

returned to the river for irrigaticn uses, mmicipal uses and ind

strial uses
(Tr. Vol. 19, Testimony of Mercer),

13. Vith an offstream reservoir, the instream flows could be regulated so
as to protect water quality and recreational use and fish and wildlife use (Tr.
Vol. 19, Testimony oi Mercer).

14. Vater would be puped from the river during pericds of etcess flows
and retwned to the river during wonths of low flows (Tr. Vol. 19, Testimony of
Mercer).

15, The anticipated increase in energy-related depletions projected for

the Mid- and Lower Yellowstome subbasins under the intero

iate level of develos
by the year 2000 is 75.45C af/v (Oraft EIS, Vol. 11, p. 230},
16, The anticipated increase in {rvigation depletions projected for the

HMid- and L

er Yellowstone subbasing under the intex

ediate level of develom
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by the year 2000 is g3 g40 affy (Draft EIS, Vel. II, p. 239,

17. The tcotal anticipated increase in depletions projectad for the Mid-

et Lower Yellowstone subbasins wnder the intermediare level of development for

these twe uses by the vear 2000 is 159,330 af/y (Findings 15 and 16).

Indings 12, 13, 14 and 15 {Tr. Vol. 18, following p.

179, Testimony of Mercer, p. 12; Finding 4).
16. It is established to the satisfaction of the Board that the spplied-
for 121,800 af/v of water is a reasonsble amount of water necessary for the

purpose of the reservation (Findings 15 through 18).

2. It is further established by the Board that the Buresu of Reclamation

may only withdraw water from the Yellowstone River during high flow wonths.

oot

Findings Related to the Public Interest (89-890(3) (4)) .

21. Stored water would be released from the proposed project fo augmen

flows during critical summer periods (Tr. Vel. 18, following p. 179, Testimony
of Mercer, p. 12).

22. Stored water would be available from the proposed project for new
diversionary uses (Ir. Vel. 18, following p. 179, Testimony of Mercer, p. 121).
23. Possible effects of the proposed project on the ecosysten include
establishment of a multispecies warm-water fishery, introduction of muskrat into
the area, #nd attraction of migramx? waterfowl (Draft Addendum EIS, pp. 34 and

37).
24,  Increased runbe

sy of waterfowl could benefit humiters and sightseers,
and flatwater recreation and fishing opportunities wou

um EIS, pp. 36 and 38).

=275

|

gﬁ‘ -~ ¢



25. It is established to the satisfaction of the Board that the reservation
of 121,800 af/y from the Yellowstone River for storage at the Cedar Ridge site
in Treasure ard Rosebud eounties is in the public interest and that there will
be progress toward accamplistment of the purpose with faasﬁéﬁhle diligence in
accordance with an estzblished plan (Bureau of Reclamation, Applicatiom Mo, 12330-
TLIKT) .

26. Toe public interest requires that specific design, construction, and

operating plans: economic, social, and enwironmental analyses; time schedules:
amd probable allocations of water to various beneficial uses be swplied so that

other water users in the basin may lmow the status of the proposed Cedar Ridge

Project and th
vH2KT) .

mt of water available for appropriation {(Application Mo, 12330-

CONCLUSIONS OF LAW

1. Chapter 8, Title 8%, R.C.M. 1547, and in parficular, Section 89-8%0,
R.C.M. 1947, suthorizes the adoption by the Moncana Board of Natural Rescurces
and Conservation of orders reserving water to qualified spplicants for reservation
of water.

2. If ordered adopted, a reservation mist be orderad adopted in accordance
with Chapter 5, Title 89, R.C.M., 1947, and any rules adopted thereunder.

3. The Applicant, Buresu of Reclamation, is an agency of the United
States and as such is entitled fo apply to reserve waters within the State of
Vontana in accordance with Section 39-890, R.C.M. 1947, and any rules adopted
thereunder .

4. All pertinent statutes and rules of the 3tate of Momtana have besn
adhered to in the review of this reservation applicarion, both by the Montana
Department of Natural Resourdes and Conservatiom snd by the Montana Board of

Hatural Besowrcer and Conservarion,
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5. Based woon the sbove Findings of Fact, and specifically based upon any

condition, limitation, or modification of the full applicarion appesving in said

iings, all pertinent criteria delineated at Section 85-890, R.C.M. 1947, and

adopted thereunder providing for the adoption of an order reserving

any rules
water have been met. _

6. Uothing found herein has bearing upon the status of water rights claimed
by the Applicent other than those herein newly applied for, nor does anvthing found
hereln have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary to

reach a conclusion herein.
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BEFORE THE BOARD OF
NATURAL BESCURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATICHN FOR % "INDINGS OF FACT AND COH-
RESERVATION OF WATER NO. 12332-v42K )  CLUSIONS OF LAW 0F APPLI-
BY THE (.5, BUREAU OF RECLAMATION g CATION ND, 12332-%42K

The above-entitled matter came on regularly forx heaving on or
about August 31, 1977, in Billingse, Montana, before the Montana Boand
of Natural Resocurces and Conservation and its dulvy appointed Hearing
Examiner, James Driscell. The Applicant appeared by and through its
counsel of record, Thomasz Gai. The Montanz Desartment of Natural
Resources and Conservation appeared by and through its counsel of
record, Kichard Gordon. The Montana Department of Health and Envir-
onmental Sciences appeaved by and through its counsel of racord, Mona
Jamison. The Montana Department of Fish and Game appeared by and
through its ccounsel of rvecord, F. VWeodside Wright and Clayton Herron.
The fourteen applicant conservation districts appsaved by and through
their counsel of record, Gary Spaeth. Utab Internaticonal, Inc., ap-

peared by and through its counsel of record, Urban Roth. The Montana

il

i

Power Companv appeared by and through its counsel of record, HRobert
Woodahl., Intske Water Company appeared by and through its counsel of
record, Henry Loble. Witnesses were duly sworn, and oral and documentars
evidence was introduced.

The Board, having read and fully consideved the complete record,

%

makes the fcllowing Findings of Fact and Conclusicns of Law relating
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to the U.5. Bureau of Reclamation, Application No, 12332-r42K, for

Sunday Creek offstream storage:
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FINDINCS OF TACT

1. The U.5, Bureau of Reclamation has applied for the reservarion of
539,000 acre-feet of water per year {(af/y) from the Yellowstone River for storage
in the proposed Sunday Creelk reservoir to be used for mmicipal, industrial,
recreatiom, and fish and wildlife purposes (U.5. Burezu of Reclamsrion, Application
Mo, 12332-p420) .

2. The reservoir, with a capacity of 678,000 acre-feet, would i mdate
13,730 acres on the north side of the Yellowstone River in Custer County near
the Miles City airport (U.5, Bureau of Reclametion, Application No. 12337-v42K) .

Findings Related to the Purpose of the Reservation (89-890(3)(a)).

3. The purpose of the reservation request is to divert and store water
for release during critical sumer flow pericds (Tr. Vol. 18, follawing p. 179,
Testimony of Derwood Mercer, p. 12). -

4, The released water would replace or augment flows used for mmicipal,
industrial, recreation, water quality, aquatic rescirce maintenance, irrigation,
samitation, and fish and wildlife purposes (Tr. Vol. 18, following p. 179,

Testimony of Mercer, p. 12}.

5. The purpeses and uses ave similar for 211 three U.S. Bureau of Reclamation

proposed offstream storage projects along the Yellowstone éiver {Tr. Vol. 19,

Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testimony of Mercer, pp.

7 and 10).

6. It is established to the satisfaction of the Boerd that a purpose of

the veservarion has been shown (Findings 3 through 5).

Findings Related to the Need for the Reservatiom (B3-890(3) (b)) .

7. The need for cach of the three 1.5, Buresu of Reclamation offstre

~280-



storage projects depends on the level of water reservation requests granted to
the other applicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 51).

8., Certain reservacicn regquests of other spplicants are granted herein

{See "Order,” § 1 thweugh 96).

9. it is established to the satisfaction of the Board that a need has
been sm for the reservaticn of water to be stored in Sunﬁay Creck Reservoir
in Custer Coumty (Findings 7 and §).

linge Related to the fmount of Water Necessery for the B
Reservation (89-850(3) (c)).
10. The Application is for 2 mawimm amual need of 539,000 acre-feet of

gpose of the

water from the Yellowstone River to be stored in an offstress reservoir (U.S.

pais of Reclamsticn, Application No. 12332-r47%) .

12, The offstream reservolr would provide storage so that weter could be

amned to the river for irrigation uses, mrxicipal uses and iIndustyial uses

{(Tr. Yol. 19, Testimony of Mercer).

13. With an offstream reservolr, the instream flows coul
as to protect water quality and recrestionsl use for fish and wildlife use (TIr.

Vol. 19, Testimomy of Mercer).

mped from the river during pericds of excess flows

wring months of low flows (Tr. Vol 19, Testimony

Mercer).

15. The anticipated iner

the Mid- al Lower
bw the

Yelloear

yesr 2000 s 75,490 af/y (Draft EIS, Vol. II, p. 230).

18. The snticipated incresse in irrigarion depleticns projected for the
Wid- and lower Yellomtone subbasing under the inte

liate level of development
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by the vear 2000 is 83,880 af/y (Drafc EI5, Vol. 1I, p. 239}

17. The total anticipated increase in depletions projected for the Mid-
and Lower Yellowstone subbasins wnder the intermediate level of development for
these two uses by the vear 2000 is 159.330 af/y (Findings 15 and 16).

18. A purpose of the reservation is to provide stored water for uses such
as those disucssed above in Findings 12, 73, 14 and 15 {Tr. Vol. 14, following p.
179, Testimony of Mevcer, p. 1Z; Finding 4). |

19. It is ectablished to the satisfaction of the Board that the applied-
for 539,000 af/v of water is a reasonable amount of water necessary for the
murpese of the reservation (Findings 15 through 18).

20, It is further established by the B

ard that the Buresu of Beclamation

may only withdraw water fron the Yellowstone River during high flows.

Findings Relat

ed to the Public Interest (39-80003)(4)).

21, Stored water would be veleased from the proposed project to augmen

flows during cyitical summeer

pevicds {Tr. Vol. 18, following p. 179, Testimomy
of Mercer, p. 12).

22, Stored water would be available from the proposed project for new
div:aﬁsi@@&ry usazs (Tr. Vol. 18, following p. 179, Testimony of Mercer, p. 121).
23. Possible effects of the proposed project on the ecosysten include
establishment of a mulcispecies werm-water fisherv, introduction of muskrat into
the araa, and atiraction of migratory waterfowl (Drafr Ads

37).

hm EIS, pp. 34 and

24. Increased mumber of waterfowl could benefit hunters and sightseers,

and flatwater vecreation and fishing oppertumdties would be @

m EIS, pp. 36 amd 38).
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25, It is established to the satisfaciion of the Hoard that the reservation -
of 539,000 af/y from the Yellowstone River for storage at the Sunday Creek site
in Custer County near the Miles City airport s in the public interest and that

there will be progress toward accsmpi%shmeﬁt of the purpose with reasonable diligence

in accordance with an established plan {Bureau of Reclamation, Application No. 12332- !
r42K) . -
26. The public interest requires that specific design, construction, and
operating plans; ecanamic; secial, and environmental analysis; time schedules; and f
probable allocations of water to various beneficial uses be supplied so that other
water users in the basin may know the status of the proposed Sunday Creek Project !:
and the amount of water available for appropriation {Application No. 12332-r42K), =
CONCLUSIONS OF LAl
1. Chapter 8, Title 89, R.C.M. ?gé?s and in particular, Section B9-890, “:
R.C.M. 1947, autharizes the adoption by the Montana Board of Natural Rescurces and -
Conservation of crders reserving water to qualified applicants for reservations of N
water. v
2. If ordered adopted, a reservation must be ordered adopted in accordance -
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder. -
3. The Applicant, U.S. Bureau of Reclamation, an agency of the State of 4
Montana, is entitled to apply to reserve waters within the State of Montana in o~
accordance with Section 88-8%0, R.C.M. 1947, and any rules adopted thereunder. _
§. Al pertinent statutes and rules of the State of Mentana have been ad- p

hered to in the review of this reservation Application, both by the Montana Department -

of Matural Resources and Conservation and by the Montana Board of Natural Resources

and Conservation. -

{a

»283~ -



5. Based upon the above Findings, and specifically based upon any condition,
Vimitation, or mpdification of the full Application appearing in said Findings, all
pertinent criteria delineated at Seét%an 89-890, R.C.HM. 1947, and any rules adopted
thereunder providing for the adoption of an ovder reserving water have been met,

6. Hothing found herein has bearing upon the status of water vrights claimed
by the Applicant other than those herein newly applied for, nov dees anything found
herein have bearing on the status of claimed water rights of any cther [arty except
in relation to these rights herein newly applied for, to the extent necessary to

reach a conclusion herein.
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BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTARA
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)
IN THE MATTER CF APPLICATION FOR ) FINDINGS OF FACT AND COH-
RESERVATICN OF WATER NO., 12331-ré43¢ ) CLUSICHS OF LAV OF APPLI-
BY THE U.S. BUREAU OF RECLAMATION ) CATION NO. 12331 v438

)

The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana Board
of Natural Resources and Conservation and its duly app@intéd Hearing
Examiner, James Driscoll. The Applicant appeavred by and through its

counsel of record, Thomas Gai. The Yontana Department of Natural

Resources and Conservation appeared by and through its counsel of re-

cord, Richard Gordon. The Montana Department of Health and Euviron-
mental Sciences appeared by and through its counsel of record, M¢na
Jamison. The Montana Department of Fish and Game appeared by and
through its counsel of record, F. Woodside Wright and Clavton Herron.
The fourteen applicant conservation districts appeared by and through
their counsel of record, Gary Spasth. Utah International, Inc., ap-
peared by and through its counsel of record, Urban Reth, The Montana
Power Company appeared by and through its counsel of record, Rohert

Woodahl. Intake ¥Water Company appeared by and through its counsel of

record, Henry Loble. Witnesses were duly sworn, and oral and documentar

evidence was introduced.
The Board, having read and fully comsidered the complete record,

makes the following Findings of Faect and Conclusions of Law relating
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to U.S. Burezu of Reclamation, Application No., 12331-vé43G, for

Buffalo Creek cffstream storage:
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FINDINGS OF FACT

1. The U.S. Bureau of Reclametion has applied for the reservation of
68,700 acre-feet of water per year {(af/y) from the Yellowstone River for storage
in the proposed Buffalo Creek reservoir to be used for mmicipal, industrial,
recreation, and fish and wildlife mz
No. 12331-r430).

poses (U.S. Bureau of Reclamation, Application

2. The reservoir, with a capacity of 115,000 acve-feet, would immdate
2,660 acres on the north side of rthe Yellowstone River in Yellowstone County
neaf the town of Custer {(U.5. Bureau of Reclamation, Applicatiom Mo. 12331-r430).
Findings Related to the Purpose of the Reservation (89-390(3)(a)).

3. The purpose of the reservation request is to divert and store water

for release during critical summer flow Eericés (Tr. Vol. 18, following p. 179,

Testimony of Derwood Mercer, p. 12).

4. The released water would replace or augment flows used for mmicipal,
indué.trial, recreation, water quality, aquatic resource maintenance, irrigatiom,
sanitation, and fish and wildlife purposes (Tr. Vol. 18, following p. 179,
Testimony of Mercer, p. 12).

5. The purposes and uses are similar for all three U.8. Furesu of Reclamation
proposed offstream storage projects along the Yellowstone River (Tr. Vol. 19,
Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testimomy of Mereer, pp.
7 and 10,

6. It is estsblished to the satisfaction of the Board that a purpose of
the reservation has been shown (Findings 3 through 5).

Findings Related to the Need for the Heservatiom {(89-830(3)(5)).

7. The meed for each of the three U.5. Bureasu of Reclaration offstrean

~287-
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storage projects depends on the level of water reservation requests granted to
the other gpplicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 51).

8. Certain reservation recus

stz of other applicants are grambted herein
{See "Grder,” § 1 through %6).
9. 1t is estsblished to the satisfaction of the Board that a need has

besn showm for the reservation of water o be stored in Buffalo Creek Reservoir

mount. of Water Necessary for the Purpose of the
Beservarion (59-890(3)(c}).

15, The Appiicaci@n is for 2 madinmm anTmy

al need of 65,700 acre-feet of

water from the Yellowstone River to be stored in an offstzesm reservoir (U.S.

a3 of Reclagmtion, Application Ho, 12331-r430).
11. Arrmal flew data shows that the mexims swewal need

required every vear (Tr. Vol. 1%, Testimony of Mercer).
12. The offstresn reservoir would provide storage so that water could be

retimned to the river for irrigation uses, mmicipal uses

ani industrial uses
{(Tr. Vol. 19, Testireny of Mercer).

13. With en offstresm reserveir, the instresm flows could be regulated so
as to protect water quality and recreatiomal use and fish and wildlife use (Ty.
VYol. 19, Testimony of Mercer).

14, Uater would be puwed

fram the viver during pericds of excess lows

and retumned to the river dwing wonths of low flows (Tr. Vol, 19, Testimony of

Moreer),

15, The snticipated increase in energy-related depletions
the Mid- ard Loser Yellowstone subbas

projecied for

wder the inten
by the yesr 2000 is 75,490 af/v (Drafc BIS, Vol. 1L, p. 230).

ste lovel of &

16, The anvicipated increase in irrigation depletions projected for the

M- subasing v the inter

iate level of develops
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by the year 2000 is 83,840 af/y (Drafc EIS, Vol. I, p. 239).

17. The total anticipated incresse in depletions projected for the Mid-

er Yellowstone subbasins under the intermediate level of development for
these two uses by the year 2000 is 155.330 af/y (Findings 15 and 16).

18. A purpose of the reservation is to provide stored water for uses such

as those disucssed sbove in Findings 12, 13, 14 and 15 (Tr. Vol. 18, follewing p.

179, Testimony of Mercer, p. 12; Finding 4).

18. It is established to the satisfaction of the Eoard that the applied-
for 63,700 affy of water is a reasonsble amount of weter necessary for the
parpose of the reservation (Findings 15 through 18).

20, It is further established by the Board that the Bureau of Reclamation
may only withdraw water from the Yellowstone River auring hiph fiow wonths.

e

Findings Related to the?ublic Interest (59-290(3)(d}).

21, Stored water would be released from the proposed project to augment
flows dwing critical summer pericds (Tr. Vol. 18, following p. 179, Testimony
of Mercer, p. 12).

22. Stored water would be available from the proposed project for new

diversionary uses (Tr. Vol. 18, follewing p. 179, Testimomy of Mercer, p. 121).

23. Possible effects of the proposed project on the ecosystam include
establishment of a multrispecies wam;watef fishery, introduction of maskrat into
the area, and attraction of migratovy waterfowl (Draft Add
37.

hxe EIS, pp. 34 and

24, TIncreased

er of waterfowl could benefit hmters and sightsests,
and flatwater yecreation and fishing opportunities weuld be e
= EIS, pp. 36 and 38).
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25. It is established to the satisfaction of the Board that the reservation
of 68,700 af/y from the Yellowstone River for storage at the Buffalo Creek site
in Yellowstone County is in the public interest and that there will be progress
toward accomplishment of the purpose with reasonable diligence in accordance with
“an established plan {Bureau of Reclamation, Application No. ?233Ewr£3%},

26. The public interest vegquires that specific design, construction, and
operating plans; economic, social, and envéranm@ﬁta! analysis, time schedules;
and probable allocations of water to various seneficial uses be supplied so that
pther water users in the basin may know the status of the proposed Buffale Creek
Project and the amount of water available for appropriation (Application Ho. 72331-

F430) .
CONCLUSIONS OF LAW

V. Chapter 8, Title 89, R.C.HM. 1947, and in particular, Section 89-890,
R.C.M. 1947, authorizes the adoption by the Montana Board of Natural Resources and
Conservation of orders reserving watef to qualified applicants for reservation of
water,

2. If ordered adopted, a reservation must be ordered adopted in accordance
with Chapter B, Title 89, R.C.M. 1947, and any rules adopted thereunder,

3. The Applicant, U.5. Bureau of Reclamation, s an acency of the United
States and as such is entitled to apply to reserve wateys within the State of
Montana in accordance with Section £9-83G, R.C.M. 1847, and any rules adooted
thereunder. !

4. A1l pertinent statutes and rules of the State of Montana have been ad-
hered to in the review of this reservation Application, both by the Montanz Department
of Hatural Rescurces and Comservation and by the Montana Board of Natural Resources

and (onservation.
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5. Based upon the above Findings of Fact. and specifically based upon any
condition, 1imitation or modification of the full Application appearing in said
Findings, all pertineni criteria delineated at Section 89-830, R.C.M. 1947, and any
rules adopted thereunder providing for the adeption of an order reserving water have
been mai.

&, MHNothing found herein has bearing upon the status of water rights claimed
by the Applicant other than these herein newly applied for, nor does acything found
hereln have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary to

reach 2 conclusion herein.
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BEFORE THE BOARD OF
HATURAL RESOURCES Al'D CONSERVATICN
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AHD COM-
RESERVATION OF WATER NO. 1781-r ), CLUSICONS OF LAW OF APPLI-
8Y THE MONTANA FISH AND GAME ) CATION NO., 1781l-r
COMMISSION %

G o e e G G G O G0 NS TR AP W R e T GE Eh e S S D G A G G S W D e SR ES G D U R g SR GRS mm T mh wm m bB oD P WP SR b T kD W S S nm v e oM aw b o Gm Y R

The above-entitled matter came on regularly for hearing on or
sbout August 17, 1977, im Billinga, Monrana, before the Montana Boarxd
of Natural Resources and Comservation and its duly appointed Hearing
Examiner, Jemes Driscoll. The Applicant sppeared by and through its
counsel of record, F. Wocdside Wright and Clavton Herron. The Yontana
Department of Natural Rescurcesz and Comservatlon appeared by and through
its counsel of record, Richard Gordon. The fourteen applicant conser-
vation districts appeared by and through their counmsel of record, Gary
Spaeth. The City of Billings appeared by and through its counsel of
record, Calvin Calton. Utah Internationmal, Ine., asppeared by and
through its counsel of record, Urbam Roth. The Intake Water Company
appeared by and through its counsel of record, Henry Loble and Bovd
Henderson. The Montana Power Company appeaved by and through its counsel
of record, Robert Woodahl., The Montanz Water Development Asscciation
appeared without benefit of counsel. The Great Western Sugar Company
appeared by and through its counsel of rvecord, Richard MeCamn, Trout
Unlimited and the Federatiom of Fly Fishermen sppeared by and through

their counsel of record, James CGoetz. The Montans Wildlife Federation
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appeared by and through its counsel of record, William Madden. The
Environmental Information Center anpeared by and through its counsel
of record, William Leaphart. {itnesses were duly sworn, and oral and
documentary evidence was introduced.

The Board, having read and fully considered the complete record,

makes the following Findings of Fact and Conclusions of Lev felating

te the Montana Fish and Game Commission, Apvolication Mo, 1781l-r:
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FLINDINGS OF FACT

1. The reaches of the Yellowstone River and certain of its
major tributaries for which an instream reservation of water has been
applied for by che Montama Fish and Game Commission are shown in Map
FG-1 (brafe EIS, Vel. I, p. 181).

2, The Department of Fish and Game has applied far.an instream
reservation on many of the streams in thne Yellowstone River Basin,
including a request for an instyeam veservation in the Yellowstone
River (Montana Fish and Game Commission, Application No. 1781l-1).

3. Fish and Game has made lawful, proper and timelv application
for reservation of water, tec maintain flows, levels, or gualities of
watar thereof, in the Yellowstone River Basim, including the reaches
and tributaries thereof, as follows:

UPPER YELLOWSTONE BASIN (Town of Gardiner to mouth of Boulder River)
Armstrong Spring Creek

Bear Cresk

Big Creek

Billman Creek

Brackett Creek

Cedar Creek

Cinnabar Creek

Coke Cresk

Eight Mile Creek

Emigrant Spring Cresk

Flachead Creek

Fleshman Creek

Fridley Creshk

Lirtle Mission Creelk
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Donald Spring Creek

Mill Creek

Mission Creek

Hol Heron Creel

Helson Spring Creek

Bock Creek (Shields Drainage)
Rock Creek (of the Yellowstone)
Shields River

Sivmile Creek

Smith Cresk

Suce Cresk

Tom Miner Creek

Trail Creek

Yellowstone River G@iﬁ Charme

v o Beulder River)
% YELLWSTONE BASIN (Boulder River to Bighorn River)
Mid-Big Timber Creek

Lower Bilg Timber Creek

Upper Bluewater Creek

Zﬁddle Bluewater Creek

im Bluswarer Creek

Bridger Creek

Boulder River (Sweet Grass County)
Boulder River (Swest Grass and Park Com
Boulder River (Sweet Grass County)
Upper Butcher Creek

Loweer Butcher Cresh

Castle Creek (Stillumter County)
Castle Creek (Stillwmier an

¥
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LLEER YELLGETONE BasIy

Bighorn River
Temeue River
Hanging Yoman Cresk

Orrer Creek

kin Creek
Powder River

vellowstone River (Big Horn River to Montana-torth Dakota State Line

(Exh. DFG 1781-r pii & iii). |

4. The Department of Health and Enwirommental Sciences has also agpplied
for an instream reservatiom for weters in the Yellowstome River (Department of
Bealth and Ervircsmental Sciences, Application No. 10063-r).

5. Alchough the puzpose, the need and the public interest of each of

these reservation requests differ, the granting of one instresm reservation

sould insure the cther state sgency sn instream reservaticn.

&. Because the mmpose, the need and the pizbli?interest for a Fish and
Game instream reservation throughout the entire Yellowstone River Basin are
basically the same, the Board, as hereinafter set forth, adopts general Findings
of Fact relating to these elans
85-890.

s of water reseyvatioms as

mendated by ®.C.H.

Findines Related to the Purpose of Instresm Reservaticus of Vaters in Streams

of the Yellusstone River Basin (89-390(3)(a)).

7. The m

mirpose of the reservation is to ensure that waters ave available

Arplication lo. 178l-r, p. 1 ¢

lant znd viable fishery
in the Yellowstone River Basin (Tr. VYol. 18, Testd
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9. mopose of the instresm reservation being sought by the Depariment
of Fish and Game it and viahle fishery and aguatic
tem existent in the Yellosstone River Basin (Application Mo. 1781-1).

ervation is to provide fish snd wildlife habitat

erpetuate the diverse species comprising the varicus natural
y Fish and Game Covmmission, fpplicatiom Bo. 1781-1t).
tion is to help maintsin water quality (Gtntens

11l. A purpose of the reserva
Figh and Gare Comission, Application Mo, 1781-r, ». 3).

pose of the reservariom is to contribute to é clean and healthful

w Fish and Game

Commdseion, Applicatiem Ne. 1781-v, p. 3).

13. It is established to the satisfaction of the Board that the mopose of

@n instresn
has been shom.
ws Related to the Need of Instresm Reservaticms of Waters in Stresms

reservation of waters of the stresms in the Yellowstone River Basin

of the Yellowstone River Basin (89-850(3)(b)).

servations are necessary for chammel flushing end the main-
harmels (Tr. Vol. 18, Testimomy of Redchwmith).

15. Imstresm reservations sre necessary to contyrol aquatic plant growth

and to maintain equatic and wildlife speci
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18, The need for reservations of water in each stream reach requested by
Fish and Game is to provide for comtinued preservation of fish and wildlife

tuate the several and meny species found in each

hebitar sufficient to perpe
stresm veach at mmtiy existing levels; to srovide water-based and water-
related vecrearion for residents of this state and tourists and other transients
to this state; to provide Fish and Geme standing to represent the mublic's
interest in fish and wildlife and recreation when future applications for water
use permits in the stream reaches are beilng considered (Montana Fish and Game
Proposed Finding 75).

12, It is established to the satisfacrion of the Board that the need for
instresm water reservaticns of the waters in streams of the Yellowstone River

Rasin has been shom,

lings Related to the Public Interest ¢of Instresm Reservations for the Waters

in the Streams of the Yellowstone River Rasin (895-850(3) (d)).

20. The Fish and Game's application for reservations of water in the

Yellowstone River Basin represents the public interest in preserving, protecting

hancing the envirorment (Fish and Game Proposed Finding 75).

21. The application of the Fish and Game is in the public interest in that
it provides aesthetically pleasing swwroundings, and that it preserves fishing
waters in their natwral eddsting state (Fish and Gawe Proposed Finding 75).

22. The instzeam reservation is in the pblic interest in that it protects

and preserves fish habitat, preserves recreationsl sites and ensures perpetuarion

of nom-game wildlife in the existing eccsystem (Fish and Game Proposed Finding
75). |
23. The instream reservation is in the public intevest in that it will.

2) continue the perpetuation of the fish and wildlife resouwces:

rpetuation of the fish and wildlife vescuzees for
and future urilization by the pblic;

cmTent
¢) meintain water quality
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24, 1t is established to the satisfaction of the Board that the public
interest for instresm reservationg of the waters in the stresms of the Yellowstone
Hiver Basin hag been showm.

Findings Related to the Amount Hecessary for the Purpose of the Reservation

of Vaters of the Streams of the Yellowstone River Basin (B9-890(3) (c}).

Instream Reservation of the Yellowstone River at Sidney, Montana

25. The fish species present in this part of the Yellowstone River are
sturpecon, paddlefish, mooneve, trout, mimmow, sucker, catfish, codfish, sunfish,
perch and drum. gadere burbot

26. The resident and migratory wildlife species present in this part of
the stream are loons, grebes, peliceans, cormorants, swans, geese, ducks, vultures,
hawks, eagles, falcons, herons, cranes,—coots, avocets, plovers, sandpipers,
snipes, gulls, terns, owls, magples, crows and other birds and mule deer, white-
tailed deer, beavers, minks, muskrats and river otters (Department of Fish and
Game, Application o, 1781-r, exh. 1, pp. 231 through 233).

27. A veservation of instream water will protect nesting and productionm,
migrations, incubations and receiving of the various species (Department of Fish
and Game, Application No, 178l-r, exh. 1, pp. 234 and 235).

28. An adequate instream flow will provide ample food supply, adequate
habitat area and suitable water quality for all the fishery and wildlife species
of this part of the Yellcwstone River (Tr. Vol. 13, pp. 195 and 196).

29. It is established to the satisfaction of the |

timms on the Yellows fone River Basin above Fidney, Montena. This reservation amoumts
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Jamiary

Febyruary

Instream Reservation of Powder River

CFS
3,738
4,327
6,778
6,808

11,964

25,140

10,526
2,670
3,276
6,008
5,548

3-998
T.85% cfs

AF/Y

PERCENTILE

229,831
240,281
416,711
405,031
735,528
1,495, 644
647,090
164,166
194,917
365,377
7,920

245,814
367 310

4

af/y

30. The Departwent of Fish and Came has teqn.;ested an instream reservation on

ment of Fish and GAme, Application 1731-%).

the Powder River from its mouth at the Yellowstone River to the Wyoming border

31. Evaluations of the flow requirvements for the Powder River wers based on

Morthern Great Flains Resource Frogram estimates, United States Gauging Data, and

were verified by field observations and measuwrements (Department of Fish and Game,

Aprlication Bo, 1718-r, exh. 1, p. 220; Tr. Vol. 25, Redirect of Relwini

el; Depart-

ment of Fish and Came, Application . 1%1-r, exh. 28; Ty, Vel. 28, p. 16,

Testimony of Rehwinkel).

32. Significant reduction in flows of the Powder River would detvimentally

affect the habitat of beaver and other Hiobesrers because the muber znd size of

lands and gravel bers would be veduced and the stresm morchology would change

from a braided o a meendering
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stream haviang less habitat for these animals (Exh. DFG-1781-r-1, p.
23-26) .

33. Resident fish species present in the Powder River include
the sturgeon chub and sauger, shovelnose sturgeon and chanﬁai carfish
(Exh., DFG-178l-r-1, p. 219-220).

34. TFlows are required by the fish species of the Powder River
for passage, spawning and rearing (DFG-1781-r, Exh. 1, op. 221-222).

35, It is established to the satisfaction of the Board that the
amcunt necessary for the purpose ¢f the instream reservation of waters
in the Powder River is the ninetieth percentile flow. This féservati&ﬁ

amounts to 95,201 acre-feet per year with a monthly breakdown as

follows:

_cFs AF/Y
January 31.8 1861
February 71.8 - 3986
March 291 17,888
April 347 20,643
May 424 26,064
June 184 10,946
July 70 4303
August 14,5 - 8%l
Septemberxr 8,87 ‘ 527
October 9.43 57%
November 61.6 3664
December &1 3749
Average 131 cfs 9520 af/y
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Instrean Reservation of Yellowstone River at Miles Cicvy

36, 'The fish snecies oresent in this part of the stream are trout, whitefish,

catfish, sauger, walleve, ling, and craspile (DFG-178l-x, Iwh. 1, o. 183).

37. The resident and wildlife migratory species present in this part of
the Yellmwstone River are beaver, muskrat, marten, mink, raccoon, pheasent,
white-tailed deer, ducks, raptors, bald eamles, Canadian geese, heron, swans,
and cranes (DFG-1731-r, Sxh. 1, p. 183).

38. A reservation will ensure proper spawning, incubation and resring for
~ the fishery of this part of the Yellowstone River (DFG-178Ll-r, Exh. 1, p. 184).

39. It is established to the satisfaction of the Bosrd that the amount of
water necessary for the instream reservation of the Yellowstone River at Miles
City, Montana, is the eigntieth percentile flow of the Yellowstone River less
the depletions of other water reservations on the Yellowstone River Basin above
Miles City. This instrean reservation amounts to 6,499,926 acre-feet per year

with a monthly breakdom as follows:

s ar/y
January 3,329 235,400
February 3,993 221,995
March | 6,355 390,929
april 5,848 347,557
May 12,280 754,504
Jwe 26,183 1,557,980
July 10,275 631, 856
August 3,862 237 415
September 4,338 266, 682
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fictober 5,848 359,578
Hovenber 5,508 327,730
Dacerber 5.00% 246,464
Average 7,708 cfs 5,578,852 af/y

40. The Momtana Department of Health and Unvirctmental Sciences has bean
given an instream flow reservation of the same quantity as that listed above for
the Department of Fish and Game.

41. In some months the instream resevvation established by the Board

excesds the request of the Departwment of Fish and Came. The veservarion of

.
I

gota
[os

instream flow for the Fish and Game is only for the mmount requested and it
not to exceed that amount.

Instream Reservation of Tonzue Hiver

g

42, The Department of Fish and CGame has veouested an Dnstream reservation

of the Tongue River from the Wyaming bordsr o the mouth at the Yellowstone

i

River (Fish and Geme Application No. 1731-v).
43, Evaluaticns of toe Tongue River's flow are based o water tempsrature
data, depth and velocity criteria for spawning and incubation flows, warer

ment of Fish and

surface profile program and wetted perimeter method (Depart
Game:, Application Jdo. L78l-v, Exh. 1, pp. 203 dwough 208; Tx. Vol, 14, Testimony
of Elser).

44, The resident game fish scecies oresent in the Tongue River arve bass,
pike, sauger, walleye, catfish, paddiefish, sturpeon, and burbot (OFG-178i-v
Exh. 1, op. 201-207).

45, Flows are required by the various fish species for sp

and passage (OFG-1781-v, Eh. 1, po. 202-209).
46.  The Montana Department of HNatural Resources has besn granted a reservation

on the Tongue River (Urder),
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47,
that Departmentc’s intention of building a2 dam on the Tongus River
{Deparctment of Matural Resources, Applicarion No. 9942-142C).

48
on the Tongue River with a condition that an average of 75 cfs be

released from the dam in order to contribute/ instream reservaticn of the

Fish and Game (Order).

49,
amount of water necessary for the purpose of the Department of Fish

and Game's reservationm on the Tongue River from the Wyoming border to

It iz established to the satisfaction of the Board that rhe

The Department of Natural Resources' reservation is based on

The Department of Natural Rescurces was granted a reservation

g

&

the Tongue River reservoir is 244,799 acre-feet per vesr with 2 monthly

breakdown as follows:

January
February
March
April

May (1-20)
May (21-31)
June

July
August
September
October
Hovember

Decembar
yerage
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CFS
160
160
260
200
700

1,200

1,350
360
100
100
200

2F/Y
9,836
3,883
12,294
11,898
27,762
26,175
80,312
22,130
6,147
5,949
12,294
11,893

g 221
248,755 afly
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3. It is established to the satisfaction of the Soard that the anommt o
water necessaf}? for the purpose of the Fish aﬁé. Game's ingtrear veservation in
the Tongue River from the Tongue REiver reservolr to the routh of the Yellowstone
River an averageflow of 75 cfs at the mouth. This reservation arounts o 54,289 af/y

with a menthly breakdown as follows:

CFS ARV
Jaruary 75 4 811
February 75 4,164
March 75 4,611
Aoril 75 4,462
Hay 75 4,611
Jume 75 4,462
July . 15 4,611
August 75 4,611
September 75 &,462
Cetober 75 4,611
Novermher 75 b, LED
Decarber 73 4,611
Average 7 54,299

Instream Reservations for Hancing iomam Creek

51. Evaluations of the flow requireaments for Hanging Woman Creek are based

on migrant fish trap data, Uniced States Gouging Station stream discharge records

and streamflow monitoring (DFG-1781-r, Exn. 1, ». 211, Tr. Vel. 14, po. 53-54 ang 56),
52. The fish species present in Hanging Yomen Creek ave bass, sauger, tke

znd catfish (OFG-1781-v, Bxiv, 1, p. 211).
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$3. An instream resevrvation is needed for passage, spawning and
rearing of the fishery (DFG-178l-r, Exh. 1, . 211).

54, It is established to the satisfaction of the Board that the
apount of water necessary for the purpese of the instream reservation
on Hanging Woman Creek is the historic minimum monthly flow derived
from the United States Gauging Station records.

Ingstream Reservation in Otter Creek

55. Evaluations of the flow reguirements for Otter Cregk are
based on the United States Guaging Station gauging records and field
observations of fishery (DFG-178l-v, Exh. 1, p. 213).

56, The fish species present in Otter Creek are crappie, bass,
pike and catfish (DFG-1781-r, Exh. 1, pp. 212-215).

57. An instream resecrvation is needed for passage, spawning and
reariﬁg of the fishery (DFG-178l-r, Exh. 1, p. 211}.

58, 1t is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instream reservation
cnn Otter Creek is the historic minimum monthly flow derived from the
United States Gauging Station records,

Instream Reservation in Pumpkin Creek

59. Evaluations for the flow requirements for Pumpkin Creek are
based on the United States Gauging Station gauging data, field obser-
vations and observations cof stream flow records (DFG-178l-r, Exh. 1,
p. 217).

£0. The fish species present in Pumpkin Creek are catfish,

sauger, and erappie (DFG-178l-v, Exh. 1, p. 217).
1, 4n ilnstream reservation is needed for passage, spawning and

rearing of the fishery (DFG-1781l-r, Exh. 1, p. 218).
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£2. 1t is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instream reservation
on Pumpkin Creek is the historic minimum monthly flow derived from the
United States Gauging Station records. |

Instream Reservation for Rosebud Creek

63, Evzluations of the Rosebud (reek flow are based on spawning
studies, field studies, migrant fish trapping and United Stame Gauging
Station stream discharge data (DFG-1781l-v, Exnh. 1, pp. 199-225%).

&4, Fish species present in Rosebud Creek are sauger, walleve,
pike, catfish and burbor (DFG-1781-r, Exh. 1, p. 224).

£5. An instream flow is needed in Rosebud Creek in order to
protect the passage, spawning and rearing of the fishevy (DFG-1781-r,

e

Exh. 1, pp. 225-226).

66, 1Tt is established to the sarisfaction of the Board that the
amount of water needed for the purpose of the instream reservation of
Rosebud Creek is the eightieth percentile flow of Rosebud Creek from
Cottonwood Creek to the Yellowstonme River. It is further established
by the Board that the Department of Fish and Game must supply U.S.G.S5.
or other data inm order that the exact flow figures for this resevrvation
may be determined,

Instream Reservation for Bighorn Hivey

67. Evaluations of the flow reguirements of the Bighorn River
are based on the United States Gauging Station gauging data and com-
parison of data at varicus staticns along the viver (DFG-1781-x, Exh.
i, pp. 188 and 191).

52. The fish species found in the Bighorn River are catfish,
crappie, bass, trout, pike, sauger and burbot (DFG-178l-r, Exh. 1, p.

196Gy .
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£9. The wildlife svecies present in the Bighorn River area are beaver,
maskrat, mink, raccom, fox, squirrel, deer, covote, skumk, bobeat, ducks,

geese, covmorant, osprav and bald eagle (DPFG-1781-x, Exh. 1, p. 187).

70, An instresm flow 1s needed to tranmsport the vearly accumulation of

ediment and comtrol weed growth, and to sweep gravel bars free of scme vegetation

which aids the Canadian geese in nesting activities (DFG-178l-r, Exh. 1, p.
186).

71. A&n instream flow is needed to nrovide the fishery with wigratory
passage, spawning, incubation and resring (DFG-178l-r, Exh. 1, p. 188).

72. Althoush the Department of Fish 2nd Game has zpolied for water for an
instream water reservation at two different locatioms on the Bighom River, the
Board is giving the Devartment of Fish and Game one instresm reservation in the
Bighorn River at the mouth,

73. It is established to the satisfaction of the Zoard that the amoumt of
water necessary for the nurpose of an instrean reservation for the Bighorn River

at the mouth is 2,477,987 acre-feet ner year with a monthly breakdmm as follows:

crs AFfY
January 3,300 202,863
February 3,200 177,679
March 4,000 245,895
fpril - 3,600 214,167
May 3,800 233,600
Jume 5,200 309,352
- July (1-20) 3,800 150,710
July (21-31) 3,200 62,802

#
#

fe m

4

ke,
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CF5 ARJY

August 2,800 172,127
September 2,600

Gctober 2,700

HNovember 3,186

Becember 3,200

Average 3,427 cfs

Instream Reservation of Yellowstone River at

74, Although the Depavtment of Fish and Game has requested an
instream reservation in the Yellowstone River at the mouth of the
Bighorn River, but not including the Bighorn River, it is the Board’s
judgment that the instream reservation should be granted in the
Yellowstone River at Billings, Montana. This judgment is based on the
availablity of U.S$.G.S. records at the Billings station
and alsc the instream reservation in the Yeilawét&ne River for the
Department of Health and Envirommental Sciences,

75, Evalustions of the flow requirement for this part of the
Yellow:tone River were based on the U.5.6G.5. data, and blolocical data
{DFG-178Ll-r, Exh. 1, pp. 177, 183).

76, Fish species present in this part of the Yellowstone River
inglgde trout, whitefish, cacfish, saugey, walleve, ling and crappie
(DFG-1781-r, Exh. 1, p. 183).

77. Wildlife present in this part of the Yellowstone River
include beaver, muskrat, marten, mink, raccoon, pheasant, deer, ducks,
raptors, bald cagles, geese, heron, swans and cranes (DFG-1781-r. Exh.
1, p. 183). -

78, An instream flow iz needed in this part of the Yellowstone
River for spawning, incubaticn and rearing purposes (DFG-1781l-r, Ezh.

1. 9. 1843,



75. It is established to the satisfaction of the Board that the smount
necessary for the ourpose of the instream reservation of the Yellowstone River at
Billings, “omtana, is 3,846,025 acre-feet pmer vear nlus the dominent discharge of

68,430 acre-feet for a totzl instream reservation of 3,914,455 af/yv., This quantity

is the DFG's request less desletions throush Billings. The monthly breakdown i

as follows:
CFS AF/Y APFROX. 7 tile

January 2,485 153,053 50
February 2,483 138,136 55
March 2,389 177,645 50
April 3,589 213,541 55
May (1-20) 5,143 204,006

- ) 85 for May
May (21-31) 12,224 266,638 ) -
Jume (-7 17,263 239,703 Va5 for June
June (830 12,068 869,707 )
July (1-20) 10,310 408,504 ) 75 for duly
July (21-31) 5,510 120,154 J
Augist 4,090 251,457 65
Septenber 3,615 203,185 65
Gctober 3,589 220,689 50
Novarber 3,489 207,592 50
becamber 2,789 50

Average 5,312
80. The instream reservaricn of the Departuent of Fish and Game in the

Yellmmtone River at Billings, Montana, is for the sare water as that veserved

1t of Health and Bovirgreeental Scisaces.

servation for Clarks Fork River

ame has vequested an instvesm




reservation in the Clarks Fork of the Yellosstone f{rom rhe Momtana-Wyoming stabte
line to Bluswater Creek and from %luéwater Creek to tne mouth of the Yellowstone
River (Apolication 1781-v).
32, Ewaluations of the {low requivements fLor the entire stream were based
on water discharge measurements, water surface orofile, judgment of qualified
professional persomel and fishevies data collection (DFG-1781l-r, Exh. 1, po.
113 and 115; DFG-1781-r, Exh, 7, op. 1-48).
83, Fish species vresent in the Clarks Fork River of the Yellowstone
include trout, whitefisn and sauger (OFG-1781-v, En. 1, », 113).
284, Wildlife soecies present in the areaz of the Clarks Fork of the Yellowstone
include beaver, muskrat, mink, racceon and otter (DFG-1781-r, Exh. 1, p. 113).
85, An instream fiswyis neaded for spaming, incubation and rearing

e

purposes (OFG-178l-7, Exh. 1, p. 113},

86. It is established to the satisfaction of the Board that the amount of
water needed for the purpose of the instream reservation in the Clarks Fork of
the Yellowstone from the Wyoming-Montana border to the mouth of the Yellowstone
River is trhe ninetietn percentile of the flow of the Clarks Fork River for the
months of January, February, March, April, v, October, Novenber and December
and the seventiecth percentile of the flow of the Clarks Fork River for the
mmths of June, July, August and Sertember.

87. Flow data were not available to the Board and it is the Reavrd’s intent
that the Department of Fish and Game document the reservation by use of U.5.6.5.

data or other acceptable data,

Instream Reservations for Cerrain Tributaries of the Clarks Fork of the Yellowstone

8. The Department has requested an instream reservarion on

-3¥E- )



the following tributaries of the Clarks Fork of the Yellowstone:

a) Butcher Creek - Headwaters to West Butcher Creek to mouth

b)Y Willow Cresk - Forest boundary to the Cooney Reservoir

¢} Red Lodge Creek - Custer National Ferest to the Cooney River

4} Clear Creek - Headwaters to mouth

e) Dry Creek - Headwaters to mouth

£} Rock Creek - Custer National Forest boundary to mouth

g) Sage Creek - Headwaters to Crow Reservation

h} Bluewater Creek - Headwaﬁers te mouth

89, Evaluations of the various flow requirements of these streams
included, but were not limited to, water discharge wmeasurements,
judgment of qualified cersonnel, fisheries date collection and measure-
ments of channel physical parameters (DFG-178l-r, Exh. 1, pp. 1-48).

90. The fish species present in these streams include brook,
reinbow, brown, cutthroat trout, and whitefish (DFG-1781-x, Exh. 1).

91, The wildlife species present in these streams include beaver,
mink, muskrat, and raccoon {(DFG-L781l-r, Exh, 1).

92. An instream flow is necessary in these streams for spawning,
ineubatiém and rearing purposes (DFG-178l-r, Exh. 1}.

23. It is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instream reservation
of the streams named in Finding 88 is the eighty-fifth percentile of
the flow of the various streams, but the instream resservation is not
to excead the various requests of the Department of Fish and Game,

94. Flow data were not available te the Board and it is the Board's
intent that the Department of ¥Fish and Game document the reservation

w

by use of U.5.6.5. data or other acceptable data.
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Ammait for Instream Ressrvation in Srillwater River

95. The Department of Fish and Gare has requested an instream veservation for
the Stillwater River from the mouth to the north end of Sioux Charlie Lake
{Application Ho. 1781-v).

56. In granting the instresm reservation for the Stillwater River, the Board
will grant one instream reservation at the mouth.

§7. Evaluations of the flow requirements for this stream reach are based on
U.5.G.5. pgauging data, low flow photograchy, fish population and life historv data
chtained by electrofishing (IFG-1781-r, Exh. 1, pp. 153-157).

98, The fish species present in the Stillwater River .include brown and
rainhow trout, and whitefish (IFG-1781-r, Exh. 1, opp. 153-157).

99. The wildlife species present include beaver, maskyat, rrink, racecon,
bald eagles and otter (DFG-178l-v, Exn..l, pp. 153-157).

160, é&n instream flow is necessary for spawning, incubation and rearing purposes

{(DFG-1781-r, vp. 154-158).

101, It is established to the satisfaction of the Board that the smomt of
water necessary for the purpese of the instream reservation of the Stillwater River
is aporoximately the ninetieth percentile flow of the viver, znd ammmes to 37,795

acre-feet per vear with the following momthly breakdown:

@s AE/Y
Janwary 2@% 12,29
February 205 11,382
March 210 12,908
April 225 13,385
May 560 3,425
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cFs ARy
June 2.075 123 444
July 1,036 63, 318
August 4806 29,537
September 4LEBO 28,555
Qetober 380 23,360
November 225 13,385
December 225 13,831

Average 524 379,795

Amount for Instream Reservations of Tributraries of Stillwarer River

102,

The Department of Fish and Game has applied for instream

reservations in the following tributaries of the Stillwater River:

a)

b)

e)

d)

&)

£)

g)

h)

i)

103,

Castle Creek - Mouth to 1,500 feet above Ficket Pin Creek
Picket Pin Creek - Mouth to mouth of Swamp Creek

West Fork of Stillwater - Mouth to Castle Creek to Sweetgrass-
Stillwater County line to Tumble Creck

Little Rocky Creesk - Mouth to Forest Service road #1414
crossing

West Fishtail Creek - East Fishtail Creek to Richmond-
Kennedy Bitch

East Fishtail Creek - West Fishtail Creek to its East Fork
Figshtail Creek - From the confluence of east and west
Fishtail Creeks to mouth

West Rosebud Cresk - Custer National Forest boundary to
Fiddler Creek to mouth

East Rosebud Creek - Custer Nationmal Forest boundazry to
West Rosebud Creek

Evaluations of the various streams listed im Finding 102,

and the flow requirements were based, but not limited to, water surface
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orofile programs, U.5.6.5. flow data, Fish and Gauging data, low flow
photography, spawning vedd velocity measuremenis, and fish population
and life history data obtained by electrofishing (DFG-178l-x, Exh. 1).

104, The fish species present in these siveams include brown
crout, brook trout, cutthreat, rainbow and mountain whitefish (DFG-
1781-r, Exh. 1).

streams include beaver,

L]

165. The wildlife species present in thes
muskrat, mink, raccoon and bald eagles (DFC-178l-r, Exh. 1).

106, An instream reservation is nesded in Chese streams bacause
of spawning, incubation and rearing purposes (DFG-1781-r, Exh. 1},

107. It is established to the satisfaction cf the Board that the
amount of water needed for the purpose of the instream reservaticn of
the tributaries of the Stillwater River is the eighty-fifth percentile
of the flow of the above listed tributaries, but the instrezam reservation
is not to exceed the various reguests of the Department of Fish and
GCame,

el ¥
DEATOOS

5

108, Flow data weire not avaliable to the Board and it is e
intent that the Department of Fish and Game document the reservation
by use of U.5.6.5. data or other acceptable data.

Amount for Instream Reservation in Brider Creek and Lower Deer Cresk

and Upner Deer Creek

19, The PRepartment of Fish and CGame bas applied for an instream
reservation in Bridger Creek from the headwaters to the Krome Ditch
headgate, and Lower Deer Creek from the headwaters te Interstate
Highway 90 and Upper Deer Creek from the headwaters te a point upstream

from 1-90 bridge {(Applicatien Ho. 1781-v}.
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11@.‘ Evaluations of flow reguirements for thesé fwo styeams were
based on water discharge measurements and phetographs, fish data i
collections and judgments of professicnal persconel (DFG-178l-x, Exh.

1, pp. 131 and 163. DFG-1781-v, Exh. 7, p. 93).
| 111, The game species present in both of these streams include

cutthroat, rainbow, brown and brook trout (DFG-178l-r, Exh. 1, pp. 93

and 131 and 163). )
112, The wildlife species present in the areas cof the two streams i
are beaver, muskrat, mink and raccoon (DFG-1781l-r, Exh. 1, pp. 93, 131
and 163). -
113, An instream flow is needed for maintenance flows in Bridger !
Creek and for incubation, spawning and rearing purposes in both streams
(DFG-1781-r, Exh. 1, pp. 93, 131 and 163).
114, 7Tt iz established to the satisfaction of the Board that the ?

amount of water necessary for the purpose of the instream reservation
in Bridger Creek from the headwaters to the Xrone Ditch headgate and

Lower Deer Creek from the headwaters to Interstate Highway 90 and

3

Upper Deer (reek from the headwaters to a point upstream from 1I-50
bridge is the ninetieth percentile of the flow of these streams and
these instream reservatiéns are subject to all reservaticms previocusly §
granted to Conservation Districes.

115, Flow data was not available to the Beoard and it is their =
intent that the Department of Fish and Game document the reservation 4
by use of U.5.G.8. data or other acceptable dats.

Amount for the Instream Reservation of Sweet Grass Craek

116. The Departmenc of Fish and Game has applied for an instream 4
reservatiou on Sweet Grass Creek from the Forest Sevvice boundery to et
Lake Adam @iv@rsiag aad from Lake Adam diversion to the mouth (ap-

plicacion Ne. 1781l-v). i
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117. Evaluations of the flow regquirvements for Sweet Grass Creek

were based on water discharge measurements, photographs, U.5.6.5,

&

vecords, fisherv data collections and professional judgment (DFG-1781-
r, Exh, 1, pp. 159-161;.

118, The fish species found in Sweet Grass Creek include rainbow,
brook and brown trout, and mountain whitefish (DFG-1781-¢, Exh. 1, pp.
159-1613.

119, The resident wildlife species found in the area of Sweet
Grass Creek are beaver, musarat, mink and raccecon (DFG-178l-r, Exik. 1,
pp. 159-161).

120, An inscream flow is needed to maintain the fish population
after irrigaticon withdrawls angd alsc for passage, spawning, incubation
and vrearing purposes (DFG-178l-v, Exh. 1, pp. 159-162).

121, It is established to the satisfaction cf the Board that the
amount necessary for the purpese of an instream reservacion in Sweet
Grass Creek from the Forest Service boundary toe the mouth is the

ninetieth percentile flow of the strean.

e Boaeda

"t

122, Flow data vers not available to the Board and it is
intent that the Department of Fish and Came document the reservation
by use of U.5.5.8. data or other acceptable data.

amount of Instream Reservation in the Boulder River

123. The Department of Fish and Game has requested an instream
reservation in the Boulder River from the mouth of the Wesr Boulder
River and from the mouth of the West Boulder River t@ the mouth of
Falls Cresk and from the mouth of Falls Cresk *a the mwgth of Hawley
Creek (Application No. 1781-¢). |

il

124, The Board has establigshed the Boulder River ar Big Timbe

i

and the Boulder River at Contact as the points for the reservation.
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125. Ewvaluations of the flow requiremsncs for the Boulder River are based
o fishery data collection, U.5.G6.5. flow data, low flow photography, and life
history data obtained by electrofishing (DFG-1781-r, Exh. 1, pp. 95-95; Tr. VYel.
16, po. 53-80).

126, The fish species nreseat in the Boulder River include brown and brook

how and mountain wnitefish (DFG-1731-xv, Exh. 1, on. 95-99).

127. The resident wiidiife species present include beaver, muskyrat, mink

and raccoon (OFG-1731-vr, Exh. 1, po. 95-99).

128, An irnstream flow is necessary for svawning, incubation and rearing

purposes (DFG-1781-r, Zxh. 1, pp. 595-99).

129. It is established to the satisfactinm of the Board that the amoumt

necessary for the instream reservetion of the Fish and Game of the PBoulder River
Timber

at Big/is 193,163 acre-feet mer year with a momthly breakdowm as follows:

s AF/Y
80 4,920
a0 & 441
50 4,920
80 4,760
300 18,445
1,690 100, 540
490 30,122
&0 3,680
25 5,650
136 7,995
80 %, 760
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133. 1t is established to the satisfaction of the Board that the amoumnt of
water necessary for the nmurpose of the instream reservatrion of the Fish and
Game in the Boulder River at Contact is 137,120 acre-feet ver vear wirth a monthly

breakdown as follows:

CFS LF/Y
January 50 3,075
February 50 2,875
March 50 3,07%
April 50 2,975
My 150 3,220
Jme 1,080 64,265
July 380 23,363
August 17 15,450
Septerber 110 5,563
Cetobay 85 3,225
. Novesber 50 2,975
%e?fff "Tif %%35

2 wion,

sroount Tor Reservation of Certain Tributaries of the Soulder %Uver

131, The tbntana Department of Fisa and Game has applied for an instre:m
reservation for the following tribateries of the Boulder River-
ay East Boulder River - “buth to Dry Fork {reek and from Dry
Tork Creel: to Bromlee (reek
b) West Boulder River - Gallatin dational Forest bdundery to
mouth
{Application Mo, 1781-v).
13z, Evaluati@ﬁﬁ of the flow requiremants for these streams were based on

Warer Suriace Profiles, fish data oollections U.8.4.8,
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flers dafta, low flow nhotorranhv and life history data (OFG-178i-r, Exh. 1, pp.

118 and 165; Tr. Vol. 16, po. 53-30 and Tr. Vel. 17, op. 1-48).

133, The fish species present in these streams include browm, brock, cutthros

and rainbow trout znd mountain whitefish (DFG-178l-r, Exh. 1, oo, 119 and 165,
134, The wildlife species present in the areas of these streams include
beaver, mink, muskrat and raccoon (DFG-1781-v, Edh. 1, op. 119 and 165).
135. 4n instream flow is needed for spawning, incubation and vea.ing purposes
(IFG-1781-r, Exh, 1, po. 120 and 166).

136. It is established to the satisfaction of the Board that the ammnt of

uater necessary for the ourvose of the instream reservation for the Departmen

of Fish and Game in the East Boulder River at its wouth is 23,146 acre-feet per
vear with & monthly breakdown as follows:
@S KE/Y
January 157 . 922
February 15 832
March 15 922
April 15 892
Yay 20 - 1,229
June 185 5,815
50 3,073
22 1,352
20 1,185
18 1,106
15 892
Tacerber 15
Rvarag 32
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137. It is established to the satisfaction of the Board that the amount of
water necessary o meet the purpose of the Denartment of Fish and Game's instream
veservacion in the West Boulder River at the mourh is 74,3533 acre-feet ver year

with a monthly breakdown as follows:

Jaruary -5 3,073
February 3 2,776
March 50 3;&?3
April 50 2,974
May (1-20) 30 1,983
Mav (21-31) 300 6,543
June 300 17,847
Juiy (1-20} .3@*3 11,898
July (21-31) 200 4,382
August 75 4,610
Sentamber 75 4,462
October 73 4,610
Hoverber &0 K14
Decerber 50 3,073

Average 1032 74,853

Amoeme For Instream Reservation in Big Timber (resk

138, The Demartment of Fish and Game hes apolied for an instream reservation
in Big Timber Creek from the Gallatin Hational Forest boundary to the conference
with Swarp Cresk to the Yellowstore River {(Application No, 178l-r}.

139, Evaluations of the flow requirements of this stream were based on
glectrofishing data, photographs and Fishermen obsevvetions (DFG-178l-r, Db, 1,

pp. 83-36).



145. 'The fish soecies present in this stream include rainbo

brook Troue

141, The wiidiife specles present in the area of this stveam include beaver,

@, brown and

-, &nd mamtain whitefish (DFG-1781-r, Exh. 1, wp. 83, 85).

raccoon, mink snd mskrat (FG-1781-v, Exh. 1, mp. 83-385).

142. & instream flow is necessary in Big Timber Creek in that it is necessary

to maintain a portion of the existing fish and aguatic life and to mointain

water quality to sustain trout population (OFG-178l-r, Exh. 1, pp. 83-85).

143, fn ingtream flow is necesgary for incuba

prposes (DFG-1781-r, Exih. 1, p. 86).

144, It is established to the satisfactiom of the Board that the ssoumt

necessary for the purpose of the instresm reservation in Big Timber Creek at its

June
July (1-20)
July (21-31)

th 18 28,267 acre-feet per vear

&S
10
10
10
20
25

180

100

30

323

with a moanthly breakdown

ag follows:
AF/Y
615
555
815
1,15C
5,225
10,718
3,967
655

§ &
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August 25 1,535
September 20 1,150
October 13 200
Hovember 10 5G5
December 10 )
Average 3% cfs 26,267 af/y

Amount for Instream Reservations of Tributaries of Yellowstons Hiver

Between Shislds and Boulder ERiver

145, The Department of [ish and Game has requested an instream
reservation for Littie Missicn Creek from the mouth o Little

Mission Forks and Mission Creek from the wmouth to Spring Creek and

L

from Sovring Creek to Little Dear Draw (Application No. 1781l-v
146, The basis for calculating the fisherv and the necessary
flow requirements for these streams is the "Blue-Ribbon Streanm
Classification’” (UFG-178l-r, Exh.
147, The fish species vresent in these streams include cutthreat,
brown, vainbow, rainbow-cutthreoat hvbrid trout and mountain whitefish

{DFG-1781-r, Exh. 1, pp, &9, 56).

L

148, The wildlife species present in these sivsams include
beaver, muskrat, mink, marten, otter, ducks and bhald eagles (DFG-
E?Siw§§ Exh. L, pp. £9, 58).

i49. An instream flow is necessary for passage, spawning and
recrultment of tyour (DFG-178l-v¢, Bxh, 1, ©. 49).

150, It is established 2o the satisfaction of the Board that
the amouni Necessary for the purpose of the Instream reservations
for Mission Creek at its mouth and for Little Migsion Creelk ac its

mouth ‘ is the fiftieth percentile



flow of the stream from January 1 through Aoril 30 and from October 1
through December 31 and the ninetieth percentile flow of these streams
from May 1 through Sentember 31. The dominent discharge for each of
these streamg is also reserved.

151, Flow data was not svailable to the Board and it is their
intent that the Department of Fish and Game document the reservation
by use of U.5.G.5. data or other acceptable data.

Amount for Instream Reservatiom of Shields River

152. The Denartment of Fish and Game has requested an instream
reservations in the Shields River from the mouth to Lodgepole Creek
{Application No. 178l-r}.

153. Ewaluations of the flow requirements for the Shields River
are based on U.5.G.S. data (DFG-178l-r, Exh. 1, p. 63).

154. The fish species present in the Shields River include
cutthroat, rainbow, brown trout and whitefish (DFG-178l-r, Egh. 1, p.
£3).

155, The wildlife species present in the Shields River include
‘beavei:i muskrat, mink, mavrten, ctter, ducks. blue heron and bald
eagles (DFG-1781-¥, Exh., 1, p. 63).

.156. An instream flow in necesgsary to allow potentizl spawning
of cutthroat, rainbow znd brown trout and whitefish from the lower
reach of the Shields River and the Yellowstone River.

157. It is established to the satisfaction of the Board that the
amount necessary for the purpose of the instream reservation in the
Shields River from the mouth to Lodgepcle Creek is approximately the
ninetieth percentile flow of rthe Shields River.

158. Becausz the Board dees nct have complete fl@wgéata of the
Shields River at the mouth it can only set forth che monchly breakdown

of the inztream reservalicn of the Shields River at Elk Creszk near

Hilazl amd

I Y §o dfs
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Shields River at Elk Creek near Wilsall is 21,764 acre-feer per

with a monchly breakdown as follows:

The instream resarvation of the Shields RBiver ar fottonwood

January

September
Getober
Hovember

December
Average

4t Cotronwood Creel near Clyde Park.

CFS
7
7
g
24
41
i1l
27
12
i
12
11

A
3C

e
o

The instream reservation of

:I:f:m
{hay
o
-

L0 {0 R
L L Lad
Lad ] [

et
$w
fak
L

feweed e,
[ ot [ q\;;
LA L] (&3 s
N T

737

o

55

[ 5

613

21,754

Creek

)

Clyde Park is 335,435 acre-feet per vear with a monthly breakdown as

foliows:

January
February
March 2
April {%m1§§
April (16-30;
Mav (1-10)
May (11-26)
May (Z1-31)

CFGS

-
Say



CFS AF/Y
June (1-10) 189 1,747
June (11-20) 157 3,113
June (21-30) 1G5 2,082
July 22 1,352
August 13 800
September 13 775
October 3¢ 1,845
November 27 1,506
%_i?;_%gﬁ | % cfs %5%% af/y

159, Flow datawere not available toe the Board and it is their
90th percentile
intent that the Department of Fish_and Game document the/reservation
for the Shields River at mouth

fbv use of U.5.G.8. data or other acceptable data. This missing data were
For the Shields River t the mouth. P 9 v

Amount for Instream Reservations for Streams in Shielids River Drainage

160. The Department of Fish and Game has applied for instream
reservations for the following streams in the Shields River Drainage:
a) Smith Creek - From mouth to Eitte; Creek
b} Flachead Creek - From mouth to Muddy Creek and from Muddy
Creek to Cache Creek and from Cache Creek to South Fork
of Flathead Creek |
¢} Cottonwood Creek - From mouth to Little Cottonwcod Creek
and from Little Cottonwood Creek to Trespass Cresk
d} Roek Creek - From mouth to Forest Service West Boundary
in Section & and from Forest Service West Boundary in
Section & to Smellar Creek
e) Brackett Creek - From mouth to Sheep Creek and Sheep (Cresk
to Skunk Creek and Skunk Creek to one mile up morth, middle

and south forks (Application NHo. 178l-x).
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161, Evaluyations of the flows of these sCreams were based on {he
"fluc-Ribbon Stream Classificacion (DFG-1781-r, Exh. 1, pp. 30-66).

162. The fish species present in all of these streams include

£

78l-r,

ot

curthroat, brown and brook trout, rainbow and whitefish (DFG-
Exh. 1, op. 32, 38, 44, 59, 6&).

163, The wildlife species present in the streams iInclude beaver,
muskrat, mink, marten, otter, ducks and bald eagles (DFG-1781-v, Exh.
1, pp. 32, 38, 44, 59, 68&).

164, Instyeam flow is necessary in these stveams te allow potential
spawning of cutthroat, brown and brook trouf and whitefish from the
Shields River (DFG-178l-x, Exh, 1, pp. 32, 38, 44, 5%, 563 .

165, It is established to the satisfacticn of the Beard that the

amount necessary for the purpose of the instream veservation for the

following streams is the fifrieth percentile flows of the streams:

a} Smith Creek - From mouth to Bitter Craek
hy Flathead Creek - From mourh o South Fork of Flathead Creek
c) Cottonwood Creek - From mouth fo Trespass Creszk
4} BRock Creek - From mouth to Smeller Crecsk
e) DBrackett Creek - From mouth to one mile up north, middle
and south forks.
166. Flow data were not available to the Board and it is the Zoard's
intent that the Department of Fish and Game document the reservation

by use of U.8.6.5. data or other acceptable data.

Emount of Instream Reservations of Tributaries of the inper

Yellowstone River

167, The Department of Fish and Game has requested an instream
reservation fur the fellowing tributavies of the upper Yellowstone
River-
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a}

b

<)
d)
e}

£)
g)

h}
i)
5D

k)
1)

m}
o}

5

=),

Bear Creek - From mouth to the mouth of North Fork of

Bear Creek and Morth Fork of Bear Creek to Fish Creek
Cinnabar Creek - From mouth to Cottonwood Creek and
Cottonwood Creek to Forest Service beoundary at Township

& South, Range 7 East, Section 32

sl Hercn Creek - From mouth to Cinnabar Creek and Cinnabar
Creek to Yellowstone Park boundary

Cedar Creek - From mouth te Second Fork of Cedar Creek
and from Secomd Fork te North Fork

Tom Miner Creek - From mouth to Canyon Creek and Canyon
Creek to Trail Creek

Rock Creek -~ From mouth tc Steele Creek

Big Creek - From mouth to Millfork Creek and Millfork Creek
toc Bark Cabin Cresk

Six Mile Creek - From mouth to the north fork of Six Mile
Creek

Fridley Creek - From mouth to Miller Cresk and from Miller
Creek to Needle Creek

Eight Mile Creek ~ From mouth to Big Draw and Big Uraw to
North Fork of Eight Mile Cresk

Mill Creek - From mouth to the East Fork

Trail Creek -~ From mouth to West Pine Creek and West Pine
Creek to the south boundary of Section 35

Suce Creek -~ From mouth to Lost Creek

Coke Creek - From mouth to Minor Creek

Billman Cresk - From mouth to the mouth of Coke Creek and

' Coke Creek to Fork South of NE corner, Section 20

Fleshman Cree% - From mouth to Perkins Creek

(Application No, 1781-r).
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165, Evaluations of floes of the stream listed above were based on the con-
cept of "Blua-Ribbon Stream Classification” €3T”wl?8imré Exh. 1),

162, The fish species foumd in the above listed streams include cutthroar,
rainbow, brook and browm trout, rainbow-cutthroat hybrids (DFGmE?Slwrg . 1, oD
24, 36, 36, 36, 63, 61, 27, 63, 47, 41, 51, 71, 67, %7, and 29).

176, The wildlife species found in the areas of the above listed streams
include beaver, muskrat, mink, marten, otter, ducks and bald eagles (IFG-1781-v,
Exh. 1, pp. 24, 36, 55, 34, 65, 6L, 27, 65, 47, 41, 51, 71, 67, 37, .= 29},

171, Instream flows are needed to allow potential passage, spawming, and
successful recruitment of cutthrost, rainbow, and bvom trout, and whirefish
wich may migrare from the Yellowstone River (DFG-178l-w, B, 1, op. 24, 36, 56,
36, 8B, 61, 27, 83, &7, 41, 51, 71, 67, 17, and 19).

172, It is established to the sacisfaction of the Board that the amount
necessary for instream reservations for the streams &nd thelr stretches is the
twentieth percentile of the flow of the streams from Januarv 1 through April 30 and
Ocerober 1 through Decenber 3l.and the £iftieth nercentile flow of the streams from
May 1 through Septerber 30. Flow data were not available to the Board and it
is the Board’s intent that the Department of Fish and Game document the reservation

by use of U.5.G.5. data or other acceptable data.

Amount for Instream Beservations for "Sorine’” Creeks that are Tributaries of the

Yellowstone River

173. ‘the Department of Fish and Zame las requested an instrean reservation

for the following tributaries of the Yellowstone River:
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f i

a) Armstrong Spring Creek - From mouth to origin

i il

b} HWelson Spring Creek - From mouth te origin

¢) MeDonald Spring Creek - From mouth to the norther bhoundary

of Sectiomn 37

il

d) Emigrant Spring Creek - From mouth to origin *
{(Application No. 178l-v). : o

174. Evaluations of the above listed streams were based on the
eoncept of "Blue-Ribbon Stream Classification” (DFG-178l-r, Exh. 1).

175, The fish species present in the above listed sﬁreams include
brown and brook trout, raimbow, cutthroat, rainbow-cutthroat hybrids
and whitefish (DFG-1781-r, Exh. 1, pp. 21, 53, 50, and 42},

176. The wildlife species present in the areas of the above listed
streams include beaver, muskratc, mink, marten, river ctter, ducks.and
bald eagles (DFG-173l-r, Exh. 1, pp. 21, 53, 50, and 42). |

177. Instream flows are necesséry to maintain these highly pro-
ductive spring creeks and the excellent trout population they support
(DFG-1781l-v, Exh., 1, pp. 21, 58, 50, and 42)}.

178, Instream flows are necessary to prgvi&e pﬂtenfial spawning -
runs (DFG-1781-r, Exh. L, pp. 21, 38, 530 and 42).

17%. 1t is established to the satisfaction of the Board that the

amount necessary for the purpose of the instream reservations for the

above listed streams is the tenth percentile flow of the streams during ¢

R

the perieds of Janusry 1 throughfpril 31 and October 1 through December =
31 end the fiftieth percentile flow of the streams duriung the period

of dav 1 through September 30. Flow data were not available to the Board
and it e the Board's intent that the Department of Fish and Game document the e

the reservation by use of U.5.6.5. data or cther acceptable data.
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Amount of the Instream Reservation in U ﬁer_Raach of Yellowstone River

180. The Department of Fish and Game has requested an instream
reservation in the upper reaches of the Yellowstone River (Application
Mo, 1781-1).

at Corwin Springs

181. Alcthough the Fish and Game has provided U.5.G.5. data/and
instream requests for the Yellowstone River near Tom Miner Creek and
et Emigrant, it is the intent of the Board that the instrean reservation
of the Fish and Game be measured at the U.5.6.85. station near Livingston.

182, Evaluarions of the flow data on the upper reach of the
Yellowstone River were based on the Blue Ribbon Stream concept, U.5.G.5.
gauging data, flow requirements of the lower Yéllowgtgnes current bio-
lagicgl data and streamflow frequency data (DFG-178l-r, Exh. 1, pp.

T4, 76 and 7E}. -

183. The fish species present in the upper Yellgwstane River include
cutthroat, rainbow, brown trout, brock trout, rainbow-cutthroat hybrids
(DFPG-1781~r, Exh. 1, pp. 74, 78).

184, The wildlife species present in the upper reach of the Yellcw-
stone River include beaver, marten, muskrat, riVQr_gttersg raccoon,
deer, pheasant, ducks, geese, bald eagles and blue heron (DFG-1781-r,
Exh. 1, pp. 74 and 78),

185. An instream flow is necessary to preserve and maintain fish
and wildlife populations at current levels (DFG-1781-r, Exh. 1, pp.

75 and 77).

186, An instream flow is necessary to maintain the physical char-

acteristics of the stream channel through adequate sediment transport

zind bedload movement (DFG-178l-x, Exh. 1, pp. 22 and 74-77).

k4

187. An instream flow 15 necessary for nesting, incubation, spawaing

and rearing purposes (DFG-1781-r, Exh. 1, pp. 22 and 74-77).



188, It is established o the zatisfaction of the Board ther the amount

necessary for the pu

=nnae of the instresm reservarion in the woer

teach of the

Yallmestons River, as measured at Livingston, is aporoximately the twentieth per-

een January 1 through April 30 and Cetober 1 throush

ately the ninecy-fifth vercentile for the pericd of May 1

ber 30, plus the dominant discharge of one Z4 hour veriod of 12,200

cfs and 36,091 af/v. This total reservaticn amounts to 1,879,813 acre-feet per

May (1-10)
May (11-20)
May (21-31)
Jume (1-10)
June (11-20)
Jume (21-30)
July (1-10)
July (11-20)
July (21-31)
fugust (1-10)
st (11-31)

»o as follows:

AF/Y
81,760
73,292
32,959

148,132
49,573
37,577
93,202

152,693

178,472

158,642

107,083
75,355
49,575
31,728
88,492
92,508

164,463

20
20
26

L]
o

et et Ul Gy g™ it e epari gyl Vot B

R

55
20
20
20

APPROX. Trile

95 for May

35 for Juns

85 for July

95 for Aug.
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CONCLUSIONS OF LAW

o

ar Zection

i

1. Chaprer 8, Title 8%, ®.C.M. 1947, and in particu
#9-890, R.C.M. 15947, authorizes the ad@@ti@ﬁ by the Montana Board of
Matural Rescurces and Conservation of orders reserving water to qualified
applicants for reservations of water,

2. If ordeved adopted, a reservation must be ordevred adopted in
accordance with Chapter &, Title 89, R.C.¥M. 1947, and any ruies adopted
thereunder.

3. The Applicant, the Montana Fish and Game Commission, is an
agency of the State of Montana and as such is entitled teo apply to
reserve waters within the State of Montana in accordance with Section
35-89¢, BR.C.M. 1947, and any zuieﬁwaé@pted thereundey .

&, All pertinent statutes aznd rules of the State of Montana have
been adherad to in the review of this reservation Application, both by

Le

i

the Montana Department of datursl Resources and Conservation and b

ot
[%}

Montana Board of Natrural Resocurces and Conservation.
5. Based upon the above Findings of Fact, and specifically based

upon the conditions, limitations, or modifications and partizl denials

9";':5

of the full Application appearing in sald Findings, all pertinent cric-
eria delineated in Section 89-89%0, R.C.M. 1947, and any rules adepted
thereunder providing for the adoption of an order reserving water have
hegen mel. i

£, HNothing found herein has bearing upon the status éf water
rights claimed by the Applicant other than those herein newly applied
for, nor does anything found hevein have bearing on the status of
claimed water rvights of any other party except in relation £o thess
rights herein newly applied for, to the extent necessary to reach a

zonclusion herein,
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d
BEFORE TEE BOGARD OF
URAL RESQURCES AND CONSERVATION
;¥ THE STATE OF MONTANA q
} .

IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON- -

RESERVATICN OF WATER NO. 10006-r } CLUSIONE CF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF HEALTH }  CATICHN NO. 10006-r é
AND ENVIRCNMENTAL SCIENCES ; ' -
The above-entitled matter came on regularly for hearing starting h
|
gn or ebout August 17, 1577, in Billings, Montana, before the Montana .

Board of Natural Resources and Conservation and its dulv appointed

Bearing Examiner, James Drisccll.” The Applicant aopeared by and -
4

through its counsel of record, Mona Jamison. The Montana Devartment .
of ﬁatural.ﬁes@urces and Conservation appeared by and through ite
counsel of record, Richard Gordon. The fourteen applicant conservation
districts appeared by and through their counsel of record, Garv E£naeth. !
The City of Billings appeared by and through its counsel of record,
Calvin Calten. Utah International, Inc., appeared by and through its
counsel of vrecord, Urban Roth. The Intake VWater Company appeared by
and through ite counsel of record, Henry Loble and Boyd Henéerg@ﬁs The
Montana Power Company appezaved by and through its counsel of record,

Robert Woondahl. The Montana Water Development Assgociation anpeared

¥

without bemefit of counsel. Witnesses were duly sworn, and oral and

documentary evidence was introduced,

ol o @

The Bogrd, having read and fully conmsidered the c@mgleé@ record,
makes the following Findings of Fact and Conelusions of Law relating to

the Montanz Department of Health and Envivonmental Sciences, Application

it



FINDINGS OF Faclh

1. On Novermber 4, 1976, the YMontans Department of Health and Envivommental
Sciences applied for a resecvation totaling &,643,000 acre-feet of water per
vear (af/y) for instreasm use in the Yellowstone River at Sidney, Montana (Map
DHES-1). Teble DHES-1 cuantiries this request by reach of river and month

»,

tana Department of Health and Envivommemital Sciences, fppiication No. 10006

Y.

Findings Relarted to the Purpose of the Reservation (89-890(3)(a)).

2. The purpose of DHES' reservation veguest for instream flow of the
Yellowstone River is to:
(1} assure that the water quality stendards will not be violated so as
to insure that the Yellowstone River remeins suitable for miblic

water supplies, wildlife, fish and aquaric life, agriculture,

industry, recreation and other beneficial uses, and
(2) to carry out the non-degradation policy emmeiated in Title 09,
Chapter a5, R.C.M, 1947 (Tx. Vol. 7, p. 2).
3. It is established ©0 the satisfaction of the Poard that a pupose for
the reservaticon has been showa.

Findings Related to the HNeed for the Reservarion (89-890(3)(b)).

4. A major effect of the increased developmemt of ixvigation, enerpy, and

mmicipal water supply facilidies in the Yellsmtone River Basin will be to
reduce to some degree the styveamflow of the Yellowstone River (Momtana Depariment
of Health snd Envirommental Sciences, Applicarion ¥o. 10006-r, p. 5).

3.

stering, a major result of increased development in the Vellowstone

flver Basin reduces te stream's sbility to transport and aesimilate weste,

decreases the sediment carrying capacity, lowers the water level of the river,
increases water tenperature, and congentrates the inorpanic =mad tvace elements

{Tr. Yol. 5).
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&. Because of increased diversions (dewatering) from the Yellowstone
iver, incressed wasteload discharges resulting from industrial and mmicipal
gpmoes, @nd iETig&tim return flows, there is a need for an instream flow
vesarvarion in the VYellowstone River to meintain the waters of the Yellowstong
auitahble for existing beneficizal uses (Tr. Vol. 5).

the increase in suspended sediment during the high flow

pericd detvacts from its quality, the qualirtr of water in the Yellowstone River

is best at upstream sites and at high-flow pericd. There is a general degradation

in the qualicy of the river downstream to Sidney (Tr. Vol. 3).
8, The quality of the viver is generally good above Miles City and its
waters sre suitable for most uses throughout this reach, but, below Miles City,

dissolved solids, sulphate, and suspended sediment levels migh
ing of water quality through this

uses In EW flow period due to the marked lo

2 e
sepfEnt.

9. An instream reservation is needed to maintsin water quality and to
@ffse& the general water degradation of the stream.
18, If sufficient oxygen is meintained in the river, the end products will

be stable forms of carbon, nitrogen, sulfur and phosphorus, but in the absence

of oxypen, decomposition is incomplete and will be accompanied by unsightly
gcum, sludpes and offensive odors (Tr. Vol. 5).
11, Domestic wastes require s larpe swome of dissclved oxygen while

rivers m&m’aﬂy contain & limired quancicy of dissolved oxygen (Tr. Vol. 5, p.
183.

ieipality may hove to

azes in associated costs in

» state waters (Tr. Vel, 5, p. 12).
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14, There is a2 need for an instream reservarion in order for the Yellowstone
River to mzintain encugh water for dillution of industrial and mmicipal dischavges.
15. The quality of water is measured by the total dissclved solids (T05)

in water.

16. The coneentracion factors noted above for TS are the Tesult of owo

processes:

1

1. The extraction of essentially pure water {(nearly distilled hy plants

in their growth processes, which concentrates the dissolved salts in
the water remaining in the soil, and

The leaching of addivional salts by water as the water percolares

Fd

through the soil i.e. “salt picdagp’” (T, Vel. 5).

17. In order to maintain a proper contvol of the TS znd other pollutants

in the Yellowstone River, an ingtresm reservation is ne

18. It is established to the satisfaction of the Board that there is a
need for a reservation.

Findings Related ro the fmount of Water Necess for the ose of the

Reservation (89-820(3) (c)).

19, PBoth the Department of Health and Emvironmental Sciences and the
Department of Fish and Game have requested reservations of instresm flows in the
Yellowstone Fiver (Application Nos. 10,006-r and 1781-%).

20. Although the amomt of water fraw the Yellowstone River that is being

requested by the Department of Health and Enwilrommental Sciences differs from

the amount of water from the Yellowstope River that is being requested by the

Deparrment of Figh and Gs sn ingtream water resorvation in the Yellowstone

River for one of these departents would amount an instresm water veservatlom

for the other,

21. In establishing the anount of water necessary to mest the purpose of

instream water reservation of the Yellowstome River for the Depari

&
m
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Health and other instream applicants, the Board of i‘iat;:;fa}. Resources has divided the
viver ints four major gauvging p@iﬁts, namely: : :
ay) the Yellowstone River at Sidrey; m
b} the Yellowstone River at Miles City;
c} the Yellowstone River at Billings, and 1
4} the Yellowstone River at Livingston. )
22. The mouth of the Tongue River is at Miles City, Momtama (Tr. Vol. 5. pp.
4
4
iower river (Tr. Vol. 5, following ». 89, Testimomy of Thomss, pp. 38 and 39). -
Board of Health and Ersriyormental Sciences has adopted by refevence,
recommended limits published in the 1962 U.S. Public Health Service Drinking Water t

ndards, and these limits for TOS and S04 were used to ..

gstablish che flows in the [HES' resevvation vequest (Tr. Vel. 5, p. 31).

25. Specific limits established by the 1962 U.S. Public Health and Service "
inking Water Standards for Total Dissolved Solids (TDS) are 500 mg/l (Tx. Vel. 7, i
. 7). ) | -
26, Generally as the flow of zn wregulared stream like the Yellowstone decreases g

the TDS increases (Tr. VYol. 7, p. 33). )

mental Sclences, water =

27. According to the Depertseat of Health and Enviren

|
tream to assure that the TS stendard of 300 mg/l is meintad
28. For each month, [lows were reguasted that would maintain T0S values equal
than the 300 wg/l based on historical relacicoships betwssn TOS and dds- q
r
ko
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29. The Department of Health and Environmental Sciences used a vegression

3

equation betwoen total dissolved solids (T8} in mliligrams per liter and wonthly

for all of the months of the vesr except May, June, and July (DHES-10,006-r, Pinding

45%.

low flows which is 2 standard used for the design and operation of waste-water dig-
posed aystams (Tr. Vol. 5, ». 38).

*

31, For those months which the 7-day, 10-vesr low flow is used, the probability
of exceedance in which the 705 and 806 standards would not be violated ave greater
then 997, (Tx. Vel. 5, p. 38).

32. The wper veaches of the Yellowstove River, snd in particular, above the
mouth of the Big Horn Rver, are of 2 higher water quality than the lower reaches of
the Yellowstone River (Tr. Vol. 5. p. 39).

33. Im order to maintain emmtyol of the TS concentrations and other water

gquality stamdards throughout the entire Yellowstone River, it is necessary for the

iwal Ecienwes to heve an instyeam reservaibion

pepartment of Health and Enviro
throughout the entire Yellowstone River.

34, It has been established to the satisfaction of the Board that an instresm
reservation for the following ammmts are needed to satisfy the purpose of the

yveservation of the Department of Health end Envirommentsl Sciences.

a2}  An instresn reservation of the Yellowstone River at Sidney, Montana, s
granted for the following amounts;
1) A total of 5,492,310 acre-feet per vear which is equal to the
total of the eightieth percentile of the flow of the Yellowstons
River. less depletions from comsumtive reservations of the
Yellowstone Basin sbove Sidnev, Montana is reserved.

23 The monthly bre

w1 of this veservarion is:



CFS AF/Y
3,733 229,831
4,327 245,281
6,778 416,711
6,808 405,031

11,964 735,528
25,140 1,495,644
July 10,526 647,090

2,670 164,166
3,276 194,917
6,008 39,377
5,548 37,920
@'998 245 814

ﬁverag& 7.5 5,492

b} 4n instream reservation of the Yeil@wst@me River at ﬁiies City, Mmtana,

iz granted for the following ammmcs:

1} A total of 5,578,892 acre-feet per vear which iz egual to the total
of the eightieth percentile of the momth by month flow of the
Yellowstone River, less depletions from other reservations of

the Yellowstone Basin above Miles City, Montsna, znd inclusive of

Miles City, is reserved.

m of this reservation is:

2y The monthly brea

AF/Y
235,400
221,995
390,929
347,957
12,280 754, 504

25,138 1,557,980
16,278 631,856

~24% .

f {m

{

k
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August 3867 237,415
September : 4,338 2§é§é%2
October 5,869 359,578
Nowenber 5,508 327,736
Decarber 4,005 245 466

37
lings, Monmtanzs, is

granted for the following amounts:

1y A toral of 3,916,453 acre-feet per vear of the Yellowstone River
at Billings is vesevrved,

23 The monthly breakdown of this veservation is as follows:

Jamary 5459 153,058
February 2,488 138,18
March 2,389 177,643
April 3,389 213,541
May (1-20) 5,143 204,006
May (21-31) 12,224 266,658
Jume (1-7) 17,268 233,708
June (8-30) 19,068 869,707
July {1-20) 10,310 408,504
July (21-31) 5,510 123,184
August &, 090 2515&5?
Sentembar 3,415 203,185
October 3,589 220,580
¥overber 3,485 207,592
Decerber 2,785 171,501
hverage N 3.886.02

Plus comipant discharge of + 34,507 + 668,630 acre-vest Tor one
24 hour period

Total Reservation (Av. 5,306 ¢fs) 3,974,485 af/y
TRD



|

£
i

d) An instream resexvaricn of the Yellowstone River at E,iﬁn?ﬁtms Montana,

is grented for the following smounts:

1} A total of 1,379,813 acve-feet ver year which includes the dominan

. dechar

ge for one 26 hour peé.’i@d of 18,200 cfs and, 36,091 acre feet

 of the Yellowstone River at Livingston is r@semd‘. For May, June,

July, August and Septenber, this reservation is soproximately the

ninety-fifth percentile flow., For the seven other monti.: the re-

servation avoumts to approximately the twentieth percemcile flow.

2y The ronthly breakdown of this veservation is:

March
bpril
Mey (1-10)
May (11-20)
May (21-31)
e (1-10)

June (11-20})
June (21-30)
C July (1-10)
July (11-20)
July (21-31)
asuse (1-10)

CFS
1,330
1,320
1,350
2,490
2,500
1,900
4,700

7,700

2,125
1,555
2,350

- BA%

ot

AF/Y
81,760
73,252
82,989

148,132
49,575
37,677
93,202

152,693

178,472

158,642

107,083
73,355
49,575
31,728
88,492
92,58

144,463

93
20

T el Ty gt ol S e e S e

95 for May

95 for June

25 for July

95 for August

. dillk 2
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CFS AF/Y AFPROX. % rile

1,790 106,448 20
1,450 : 91,3556 20

A‘VE?‘@@@ 2,553 cfs 1,843
Findings Related to the Public Interest (39-390(3)(c

_

35. The imstresm reservation flow request of the DHES is in the public intersst
since it will assure that the specific standards established by the DHES o protect

water quality for beneficial uses will not be viclated (Tr, Vol. 5},

36, The instresm reservation flow request of THES is in the public interest
gince the flows recquested will also assure rhat the Yellowstone River can safely
dilute and assimilate waste from industry, mmicinalities and non-point sources

(Tr. Yol. 5).

37. The instream veservation flow request of D ig in the public, interest

since it will protect fish and acuatic tlfe, water fowl, furbesrers, and vecreation-

ists from the adverse irpacts of dewatering on water cuality (Tr. Vol. 5.
38, It is established to the satisfaction of the Eoard thet instream ve-

servation in the amounts stated above are in the public interest,.
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ize the adoption by the Mmtsna Bo

ard of Netural Resources

ing weter to qualifisd spplicents for reservatiom

eved adopted, a reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.M. 1947, and eny rules adopted theveunder.

partment of Health and Envircen

ental Scionces 3

ed water vights of any
newly spplied fox, to the
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BEFORE THE BOARD OF
HATURAL BESCURCES AND COHSERVATIOR
OF THE STATE OF MONTANA

IH THE MATTER OF APPLICATION FOR
RESERVATION OF WATER OF THAT PORTICH
OF NORTH CUSTER CONSERVATION DISTRICT
APPLICATION NGO. 9%47-r42i DEALING
WITH INSTREAM FLOW

FINDINGS OF TACT™ AND CONH-
aLﬁSI? He Q“ LAY OF APPLI-
ATION RO, 9947-v4iw

B Mot g st W M et
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The above-entitled matter came on regularly for hearing starcing
on or about September &, 1977, in Billings, Montana, before the Montana

Board of Natural Resources and Conseyvation and its duly sppointed

aawst

Hearing Buaminer, James Driscell, The Applicant appeared by and througt
g falh o P =

Cha

its counsel of record, Gary Spaeth. The Montana Department of Hartural
Resources and Conservation appeared by and through its counsel of re-
cord, Richard Gordon. The lMentana Department of Health and Environ-
mental Sciences appeared by and through its counssl of record, Mona
Jamison, The Montana Department of Fish and Game appeared by and
through its counsel of record, F. Woodside Wright and Clavton Hevvon,
Utah International Inc. appeared by and cthrough its counsel of recoxrd,
Urban Roth., The Montana Power Company appeared by and through itz
counsel of record, Robert Woodahl. Intake Water Company appeared by
and through its counsel of record, Henry Leble. The Montana Wildlife
Federation appearved by and chroush its counsel of record, Willism
tiadden. Trout Unlimiced and the Federation of Fly Fishevrman appeasred

by and through their counsal of record, James Goastz., The Envivonmental

Information Center appeared bv and through ites counsel of record,
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Qil‘ligﬁﬁ Leaphart, Jr. wi. .s383 .2rye ... 2worn, and oral ane
documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the f@ll@wing Findings of Fact and Conclusions of Law relating
to the vortion of the North Custer Conservation District, Application

He. 9967-r42M for instream flow:
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FLIDNG OF FACTS

1. The Morth Custer Comservation District has applied for a mindroum-~
flow instresm reservation of 4,000 cubic feet per second {cfs) for the

wstem of the Yellowstone River at the Hinsey #1 numping station (North

Custer Conservation District, Application Mo, 9947-v42M, 5.7).

pose of the Reservarion (B89-890(35(a))

s

za Related to the Py

2, The purpose of the reservation is to maintain a milimm flow at the

sey #1 purping starion during the irrigation season in order to help ore-

vant inereased purping costs due to low water levels (lorth Custer Conser-
varion District, Application No. 9947-14d4, p. 7.

3. It is established to the satisfaction of the Board that a purpose
of the reservation has been shown, ™

ings Related to the Heed for the Reservation (89-89033(k))

&, A reservation of water is needed because it will seciwe 2 pricrity
date for future developments that is esrlier than the priority dates such
develcpments would have if permits were obtained m&iate}.y before construc-
vion or use began {Morth Custer Conservation District, fpplicarion Mo, 9%47-
4, p. 7).

5, &4 veservatiom of water is needed because there is competition for
water in the Yellowstone Basin which may affect the abilicy of the Applicant
to obtain a water right Ly permit in the futwre (Moxth Custer Conservation
Dlstrict, Application No. 9947-v42M, p.2).

&. Existing puming plants need a specific mindmm warer level o

operate efficiently (Forth Custer Comservation District, Applicacion 9947

~rhdi, p.7).
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7. It is established to the satisfacticn of the Doard that a need «

n-flow instrean reservation hnas been shown by the North

for a2 minim

Custer Censervatrion Districe.

ndings Related to the Amount of Water Necessary for the Purpose of the q

Reservation (89-8490 (3) (c}).
8. August and Seprember are generally the critical womths for irrigation

warer *ply in the lower Yellowstone Eiver (Draft EIS, Vol. 11, p.277).

‘9, The U.5.G.5. stream gouge at Mlles City is less then 10 miles
upstream from the Kinsey #f1 punping station. Ho large inflow or diversion

ﬂﬁ

parent in the reach of the viver betwesn the gauging and pu

P P

ems (Drafe EIS, Vol. I, p. 47). )

19. An instream reservation of the eightieth percentile flow less deple-
tions has been granted to the Depariment of Health and Brwirormental Sciences P
and the Commission of Fish and Came for the Yellowstone River at Miles )
City (Board Order # )

11. The instream reservation menticned in Finding #13 is sufficient «
to satisfy the need and the purpose of the instresn request of the North )
Quster Conservation District.

12.1t is established to the satisfaction of the Board that the ammt 4
of water necessary for the puopose of the instream reservarion of the Nerth b
Custer Conservation District is 4000 cubic feet ver second {cfs) and
that the reservation is to be concurrent wich the instresm reservations P
of the Department of Health and Envirvmencal Sclenmces and the -

nission of Fish end Game in the Yellowstome River at Miles Civy.

S
L
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(59-890(3 (43}

Findings Relaced o the Public Interest
An instream reservation of 4000 cfs would provide adequate

13.
water o properly onerate the purps at the insey #1 pumping station (North
v i)

Custer Con-

Custer Conservation District Application Mo, 9%47-v
14, Without an instresm reservation to orovide an adecuate flow of
forih

water in the Yellowstone River it is possible that the Ho
servation District would either have to replace the pumps at the insey

#1 puping station or apandon valuable irrigated land.
15. It is established to the satisfacrion of the Board char an
instresm reservation of 4000 ofs of the flow of the Yellowstone Hiver

at the Kinsey {1 pumping staticn is in the public interest.
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REFORE THE BOARD OF
HATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTANA
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) .
IN THE MATTER OF APPLICATICHN FOR ) FINDINGS OF FACT AND CON.
RESERVATICON OF WATER NO. 12334-03-x ) CLUSIONS OF LAW C7 APPLI--
BY THE UNITED STATES BUREAU OF LAND 3 CATION NO. 12334-03-7
MANAGEMENT g

The above-entitled matter came on regularly for hearing starting
on or about September 21, 1977, in Billings, Montana, before the
Montana Board of Natural Resources and Conservaticon and its duly
gppointed Hearing Examiner, James Driscoll. The Applicant appeared
by and through its counsel of record, fh@mas-ﬁaia The Montanz Depart-
ment of Natural Resources and Consevvation appeared by and through its
eounsel of record, Richard Gordon. The Montana Devartment of Health
gnd Environmental Sciences appeaved by and through its counsel of
record, Mona Jamison. The Montana Department of Fish snd Game appeared
by and through its counsel of record, F. Woodside Wright and Clavton
Herron. The £ourteen applicant conservation districts appeared by
and through their counsel of recerd, Gary Spseth., Utah Internaticnal,

Inc., appeared by and through its counsel of record, Urban Roth. In-

take Water Cowmpany appeared by and through its counsel of record, Henxy

Loble. Witnesses were duly sworn, and oral and decumentary evidence
was intzoduced.

The E@@fﬂg having read and fully considered the complete vecord,
@ﬁkea-th@'fallﬁwimg Findings of Fact and Conclusions of Law relating

to the U.5. Buresu of Land Management, Application No. 123%4-0%3-r.
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FINDINGS OF FACT

1. The U.5. Buresu of Land Menagement has aoplied for a reservation of

1,098 mcre-feet of water per vesr (af/y) with an average diversionary flow rate

of 4.60 cuble feet per second {cfs) from the Powder River to be used to irvigate

£

5.9 acres. Water would be diverted betwesn May 15 and September 15, In order

to divert 1,098 acve-fest during this period, a continuous diversion of the
requested 4,60 cfs would be necessary (U.S. Burssu of Land Mar ent, Application

Mo, 12334-03-r, 5. 2).

Findings Related to the Purpose of the Heservation (82-8%0(3)(a)).

2. The pmpose of thiz reservation is o ensure that water will be svialable

al lands

for the expected expansion of Inrigetion on fedex

U.5. Buresu of

by the
soement (U.S, Bureau of Land Mensgement, Application No. 12334-053-r, p.
3. It is established to the satisfaction of the Board that a purpose of
the reservation has been shown (Finding 2).
Findings Related to the Need for the Heservation (89-250(3) (b)) .

&, Regulations zand U.35. Bureau of Land Ma

ent policy covering the
authorization of more intensive agriculiural management of the public lands

under the 1976 Federal Land Policy and Mamagemer

t Act have vet to be developsd.
Fundds needed to develop the 1s

s described in the Applicarion will not be
available at lesst wntil afrer such vegulations ave developed (Tr. Vol. 15,

following p. 146, Testimony of Hewman

C. Whitrington, p. 3}.

5. Ho water would be put to a bensficlal use before 1990 (U.S. Bureau of

fanagement, Application Mo, 12334-03-v),
&. The dpplicant doe

hen all of any resexvation that might be
granted would be put to a beneficial use (Tr. VYol. 19, Cross of Whittington, p.
158).
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7. 1t is possible that water reserved for this application would never be
put to a beneficial use (Tr. Vel. 19, Cross of Whittington, p. 158).

B.
gufficient evidence.

2. It has not been established to the satisfaction of the doard that the

The need for the reservation is speculative smd is not supported by

Applicant has shown that there is a need for this reservation (Findings 4 through
10y |

Findings Related to the Amount of Water Necessarvy for the Puxrpose of the
Reservation (85-890(3)(c)).

10, Mo gignificant additional irvigation develoomsnt cam cccur in the

Powder River Subbasin umless storage is developed and made available to irrigators
at a price they can afford (Draft EIS, Vel. II, p. 248; Finding 1).

11. The Applicant has no plans for the provision of such needed storgge in
the Powder River Subbasin.

12, The potential for development of additional storage in the Powder
River Subbasin is wncertain, and it is unlikely that any future storage that may
be bullt would provide irrigation water at a .c@st irrigators could afford (Tr.
VQL. 32, following p. 86, Testimony of Phil Gibbs, pp. 13 through 18: T, Vol.
32, following p. 27, Testimony of Olin Kalmback, pp. 16 through 18).

13. o reservation for full-service irvigation cen be granted for water
from the Powler River because no water is cwrently available for such irrigation

znd because it has not besn shown that water sufficiently inepensive for full

service irrigation will ever be asvailable from the Powder
through 12). 7
14, It bas not been established to the satisfaction of th
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such sterage is neither available nor proposed to be made available (Findings §

Findings Related to the Public Intevest (89-8%0(3)(d)).

15. It has not been established to the satisfaction of the Board that it
is in the public interest to grant a veservation for which there is ro need and
for which no water should, or can, be reserved (Findings 9 thwough 14).

AUSTONS OF AW

1. Chapter 8, Title 8%, R.C.M, 1947, =nd in particular, Section 89-5%90,
R.C.M. 1847, authorize the adoption by the Montana Beard of Hatuxal Resources

Conservation of orders reserving water to gualified applicants for reservation

of water.

2. 1f ordered adopted, a reservation mast be ézﬁereé adopted in accordance
with Chapter 8, Tilte 89, R.C.M. 1547, a;i:d any vules adopted thereunder.

3. The Applicant, the U.5. Bureau of Land Management, is an agency of the
United States and as such is entitled to apply to reserve waters within the State

of Montzna in accordance with Section £5-890, R.C.M. 1947, and sny rules adopted

thereunder,

4. Al pertinent statutes arnd rules of the State of Montana have bemn
adhersed to in the veview of this reservation application, beth by the Montana
Depariment of Hatural Resources and Comservation and by the Montana Board of
Natural Resources end Comservation.

5. ‘Baged upon the above Findings of Fact, a pertinent critecion for the
adoption of an order veserving water as delinested in Section 89-890(1 (b, R.C.M.
1947, has not been met, to wit: it has not been established to the satisfaction

 that need has been shown for the reservation.

L the above Findinps of Fact, a pertinent criterion for the

ion of en order reserving water as delinsated at Section 89-290(3){c), R.C.M.




1947, has not been met, to wit: it has not been established to the satisfacticn
of the Board that arny water should be reserved for this aoplication.

7. Based upon the sbove Findings of Fact, 2 pertinent critevienm for the
ad@ptim of an crder reserving water as delineated in Section 89-850(3)(d), R.C.M.
1947, has not been met, to wit: it has not been established to the satisfaction

of the Board that the reservation is in the public interest.

8. Mothing found herein has bearing upon the status of water rights claimed
by the Applicant other then those herein newly applied for, nor does anything
foumd herein have bearing on the status of claimed water rights of any other party

except in relation to those rights herein newly applisd for, to the extent necessary

o reach 8 conclusion herein.
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SEFORE THE BOARD OF
NATURAL RESOQURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IH THE MATTER OF APPLICATION FOKR

)

) PINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9942-1v43Q Yy CLU

} C

3

STONS OF LAW ¥ APPLI-

BY THE HUMTLEY PROJECT ATION NO. 9942-043Q

The above-entitled matter cume on regularly for hearing staviing
on or about September 9, 1977, in Billings, Montana, before the Montana
Board of Natural Kesources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared without
benzfit of counsel. The Montana Department of Hatural Resources and
Conservatlon appeared by and through its counsel of record, Richard
Gordon. The Montana Department of Health and Envivonmental Sciences
appeared by and through its counsel of record, Mona Jamigson., The
Montana Department of Fish and Game acpeaved by and chrough its counsel
of record, F. Voocdside Wright and Clavton Herron., Witnesses were
duly sworn, and oral and documencary evidence was intr@udéae@,

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating
to the Huntley Project, Application No. 9442-r43¢:

FINDINGE OF FACT

1. The Hmtley Project has applied for a reservatiom of 27,372.35 acre-feer

of water per year {(af/v) with a m diverisonary flow rate of 92 cubic feer

- {cfs) frem the Yellowstone River to be used to irripste 4,000 acres.
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On the average, this request is for a diversion of 6.82 acre-feet per acre.

(mcley Project, Application Ho. 9442-r430).
lings %iat%d to the Eﬁmse of the Resewam.cm (89-590(3 {a})

Beon, oy SRR ey Ao
2. The pupose of thls reservatim is to ensuve that wate:r will be avallable

Hmtley Project (Bmtley Project,

for the expected expansion of irvrigation on the

letter from Paul Sian, President, accompanying Applicatiom Ho. 9942-v430).
3. It is estsblsihed to the satisfaction of the Board that a purpose

of the reservation has been shown (Finding 2).

indings Related to the Need for the Reservation (89-85C(3) (1)),

- 4, Funds are not availsble and it is not kncen when, or even if funds

will be availdble for the projects.

S, WHatsr will be available for some of the projects proposed with water
from the Yellowstone Conservaticn District.

6. It kas not been established to the satisfaction of the Board that the
Applicant has shown 2 need for this reservation (Findings 4 and 5).
Findings Related to the Amount of Water Necessary for the Purpose of the
Resewatim {89-390(3) (c}).

7. It has not been established to the satisfaction of the Beard that any

et of water 1s necesssry for the purpose of the reservation for which there is

no need,

Beard that it

iz in the pblic interest to grant & reservation for which there is no need.
COMCLIISIONS OF LAW

wer 8, Title 89, R.C.M. 1947, and in particular,
R.C.M. 1547, avthorize the adoption by the M

Section 89-890,
ra Board of Hatural Resources

and Conservation of ovders veserving water to qualifisd spolicents for reservaricns

of water,
=357~
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2. 1f ordered adopted, a reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder.
3. The Applicant, the Huntley Project, is a political subdivision of the

State of Montana and as such is entitled to apply to reserve waters within the

Scate of Montana in accordance with 89-890, R.C.H. 1947, and any vules adopred
thereunder.

&4, All pertinent starutes and rules of the State of Montana have been ad-
hered to in review of this reservation application, both by the Momtana Department
of Natural Resources and Conseyvarion and by the Montona Board of Natural Resources
and Conservatrion,

5. Based upcn the above Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full spplication appearing in said
Findings. all pertinent criteria delineated in Section 85-8%0, R.OM. 1947, and
anv rules adopted thereunder providing for the adoption of an order reserving
water have been met.

&, Mothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything found herein have bearing on the status of claimed water rights of amy
other party except in relation to those vights hevein newly applied for, to the

extent necessary o reach a conclusion herein.
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CONCLUSTONS OF LaW

1. Chapter &, Title 89, R.C.M. 1947, and in particular Secticn 85-8%C,
R.C.M. 1947, authorizes the adoption by the Montana Board of Matural Resources
zndd Consexrvation of orders reserving water to qualified applicants for veservation
of water.

2. 1f ordered adopted, 2 reservation must be ordered inm accordance with

Chapter 8, Title 83, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Huntley Irrigation District, is a political subdivision of thé

State of Montana and as such is entitled to apply to reserve waters within the

State of Montana in accordance with Section 89-89%0, R.C.M. 1947, and any rules

adopted thereunder.

4. All pertinent statutes and megs of the State of “%m‘t&m have been ad-
hered to in the review of this reservation application, both by the Montana
Department of Natural Resources snd Conservation and by the Montana Board of
Matural Resthces and Conservation,

5. Based upon the sbove Findings of Fact, a pertinent criterion for the
adoption of an order reserving water as delineated in Sectiom 85-8%0(3) (b}, R.C.M.
1947, has not been met, to wit: it has oot been established to the satisfaction
of the Epard that need has been shown for the reservation,

6. Eased upon the above Findings of Fact, a pertinent criterion for the
adoption of an order reserving water as delineated in Section 89-850(3)(c), R.C.M.
1947, has not been wet, to wil: it has pot been established to the satisfaction

of cthe Board that any water should be resexrved for the

7. Bassed upon the above Findings of Fact, a pertinent criterionm for the

z water as delinested in Sectiom 8%-89C(3){d), R.C.M.

adoption of en order veserv
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1947, has not been met, to wit: it has not been established to the satisfaction of
the Board that the reservation is in the public ingevest.

5. Nothing fourd herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly appiied for, nor does anvthing found
herein have bearing on the status of claimed water yights of any other varty
gxcept in relation to those rights herein newly applied for, to the extent necessary

to reach o conclusion herein,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTAHNA
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)
I THE MATTER OF APPLICATION FOR 3 FIHDINGS OF FACT AND COM-
RESERVATION OF WATER NO. 12333-v43F ) CLUBIONS OF LAW OF aAPPLIL-
BY THE URITED STATES BUREAU OF ), CATION MO, 12333-v43F
RECLAMATION % '
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" The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana Board
of Matural Regources and Conservation and its duly appointed Hearing
Examiner, James Driscoll. The Aé;licant appeared by and through its
counsel of record, Thomas Gai. The Montana Department of Natural
Rescurces and Conservation appeaved by and through its counsel of re-
cord, Richard Gordomn. The Montana Department of Health and Environ-
mental Sciences appeared by and through its counsel of record, Mona
Jamison. The Montana Department 3f Fish and Game appearéd by and
through its counsel of record, F. Weodside Wright and Clayton Herron.
The fourteen gpplicant conservation districts appeared by and through
their counsel of record, Gary Spaeth. Utah Internstional, Inc.,
agpeated-by and through its counsel of record, Urban Roth, Tée
Montana Power Company appeared by and through its eounsel of record,
Robert Woodahl. Intake Water Company appeared by and through its
counzel of record, Henry Loble. Witnesses were duly sworn, and oral

and documentary evidence was introduced.
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The Board, having read and fully considered the complete record,

makes the following Findings of Fact and Conclusionsz of Law relating
to tne .5, Bureau of Reclamation, Applicacion MNo. 12332104397, for

use on the Hardin Unic:
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FINDINGS OF FACT

1. The U.5. Bureau of Reclametion has spplied for the reservation of

131,700 acre-fest of water per year (af/y) with a waximm dversictery flow rate
of 862 cubic fest per second {(cfs) from the Blghorn Rlver in order to provide s
full supply of irvigstion water for 42,000 acres and a partisl supply of 950

acres for use on the Hardin Unic (Tr. Vol. 18, following p. 179, Testimony of

Derwood Mercer, p. 2).
Findings Related to the Purpose of the Reservation {89-850(3)(a)}.

2. The purpose of the reservation request 1s to enswre that water will be

gvaileble for irrigation cn the Hardin Undt (U.5, Buresu of Reclam

Ho. 12333-143P).
3. It is estsblished to the satiBTaction of the Bosrd that a purpose of
the reservation has been shown (Finding 2).
ling Related to the Need for the Reservationm (85-890(3)(b)).

4. Congressicmal authorization of the allocation of water stored by
Yellowtail Dam set aside stored water for use on the Hexdin Unit (Tr, Vol. 19,
Cross of Mercer, pp. 60 and 67).

5. Water is presently aveilable from Yellamwtall Reservoir for use on the
Hardin Undt (Tr. Vol. 18, Cross of Mercer, p. 67).

6. There is no evidence on the record to show that water may not be
gvailable in the futire from Yellowtail Dam for use on the Hardin Undit (v, Vol.
19, Cross of Mercer, p. &7).
| 7. The reservation regquest is essentlally duplicative of water a
sat asglde and aval
Mereer, p. 66 and 67).

leble for use without the veservaticem (Tr. Vol. 15, Cross of
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8. 1t has not been ;cstablishe& to the satisfaction of the Board that the
Applicant has shown that there is a need for this reservation (Findings 4 Uwoug
3.

9. Although the Board has not been satisfied that there is a need for a
water reservation as applied for, the Board does recognize the existing water
rights of the Bureau of Reclamation on the Big Horm River in the Hardin Unit,

10, The Board of Matural Resources encourages the Buresu of Reclamation to

its existing water vights on the Big Horn River in the

Hardin Unit.

Findings Related to the Amount of Warter Necessary for the Pupose of the

Reservation (89-350(3) (c)).
il. It has not been established to the satisfaction of the Board that any

mt of watey is necsssary for the purpose of a reservation for which there is

Findings Related to the Public Interest (85-890(3)(d)).

12, It has not been established o the sarizfaction of the Board that it

is in the public intevest to grant a reservation for which there is no need

{Finding ).
CONCLUSTIONS OF 1AW

Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-830,

R.CM 1947, authorize the adoption by the Montana Board of Natuwal Besources

znd Conservation of crders reserving water to gqualified applicants for reservation

of water.
2. 1f ordersd
with Chapter 8, Tilte 89, R.C.M. 1947, and any rules
3.

adopted, a reservation must be ardered &

nped theremder,

wted in accordancs

Pureas of Recl

fpplicant, the U.5. ation, is an agency of the
United States and 25 such is entitled to apply to reserve waters within the Stare
of Montana in eccordance with Section 89-890, R.C.M. 1947, and any rules adopted

theresxisr,
o



4. AllL pertinent statutes and tules of the State of Montana have been
achered to in the review of this reservation application, both by the Monteana
Depariment of Natural Resources and Conservation and by the Montana Board of
Natural Resources and Comservation.

5. Based upon the above Findines of Fact, a pertinent criteriom for the
adoption of an order reserving water as delineated in Section 89-85C(3)(b), R.C.M,
1947, has not been met, to wit: it has not been established to the satisfactim
of the Boerd that need has been showm for the reservation.

6. Based upon the above Findings of Fact, a pertinent criterion for the

adoption of an order reserving water as delineated in Section 8%-580(3)(c), R.C.M.
1847 . has not besn met, to wit: it has not been established to the satisfaction
of the Board that any water should be reserved for the U.S. Bureau of Reclamation
H&rdm Unit Projact.

7. Based upon the sbove Findings of Fact, a pertinent criterim for the
adoption of an order reserving water as delineated at Section 89-890(3) (4), R.C.M.
1547, has not been met, to wit: it has not been established to the satisfaction
of the Board that the reservarion is in the public interest.

3. Nothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does amything
found herein have bearing on the status of claimed water rights of zny other
party except in relation to those vights herein newly applied for, teo the extent

necessary to reach a conclusion herein.
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DENIALS

e Teviawed by the Roar

en considered, are heveby

orderved dended:

{a) The Applicaticns for Reservations of Warer Mos. 12334-0 -r through 12334~ -v

by the Appliesnt, United States Bimesuw of Land M snit, for insiress water

reservations on the Boulder Biver,

Upper Deer Creek, Lower Deer Cresk, Bridger

Cresk, Stillwater Cresk, Clavks Fork Fiver, Sage Creek, Bluswater Creck snd the

r River, Bear Cresk and Cottonwood Creek.

by Application for Reservation of Water Wo. 9947-x42M by the lorsh Custer
Gonservation District for full-service fvrigacion with 78,140 ef/y from the Powder
River is ordered dended.

(¢) bhpplication for Resevvation of Water Mo, 9943-v by the Applicent, Powder

River Conservetion Distvict, for full-service ivrigstion of 75,560 af/v from the

Powder Rver is ordeved dended,
{d) Applicacion for Reservation of Water fo. 12,334-03-x by the Applicant, United
States Buresu of Land M ent, for 1,098 acre-feet of water per vesr from the

Powder River is ordered dended.

(e} Application for Reservation of Water No. 12,334-03-r by the Applicant, United

tates Bureau of Land Menasgement, for 200 ofs of water for instresm wse of the
. River is ordered denied,

pplication for Resexrvation of Water No. 12,333-r by the Applicant, Unired

States Bureasu of Reclamation, for 131,700 aff/y of warer from

the Blg Horn River

(g} Application for Heservation of HWater i, 9942-247) by the
ed dended.

fpplicent, Hmtley

Irrigation Peoject, is order
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OF THE STATE OF MONTANA
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)
IM THE MATTER OF THE U.S. BUREAU OF ) FINDINGS OF FACT AND CON-
LAND MANAGEMENT, APPLICATION NO. ) CLUSIONS OF LAW OF APPLI-
12334-r, INSTREAM FLOM PORTION ONLY § CATION NO. 12334-04-r-12334-14-r

The éb@venentétie@ matter came on regulariy for hearing starting o, or about
September 1, 1977, in Billings, Montana, before the Montana Board of Hatural
Resources and Conservation and its duly appointed Hearing Examiner, James Driscoll.
The Applicant appeared by and through its counsel of record, Thomas Gai. The
Montana Department of Natural Resources and (onservation appeared by and through
its counsel of record, Hichard Gordon. The Montana Departwent of Hezalth and
Environmenta? Sciences appeared by and through i1ts counsel of record, Mona
Jamison. The Montana Department of Fish and Game appeasred by and through its
counsel of record, F. Woodside Wright and Clayton Herven. The fourteen appliicant
conservation districts appeared by and through their counsel of record, Gary
Spaeth.  Utak International, Inc., appeared by and through iis counsel of record,
Urban Hoth. Montana Power Company appeaved by and through its counsel of recovd,
James Walsh., Intake Water Company appeared by and through 1ts counsel of record,
Henry Loble. Witnesses were duly sworn, and ovel and documentary evidence was
introduced.

The Board, having read and fully considered the complete record, makes the
following Findings of Fact and Conclusions of Law relating to the U.5. Bureau

of Land Management, Application Mo. 12334-04-r - 12334-14r, for instream flows:
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L OF LAND MANACEMENT

EXS TN W RN

RESERVATION REQUEST FOX MAINTENANCE

OF RIPARIAN HABITAT, LIVESTOCK, AND WILDLIFE USES

SUBBASTN

INSTREAM FLOW

SCOURCE LIVESTOCK AND
WILDLIFE USE
AMOUNT  (af/y)
Upper Boulder River 0.53 25
Yellowstone Bridger Creek 0.22 5
Stillsmter River 0.62 25
- Upper Deer Creek 0.16 5
Lower Deer Cresk (.28 5
Yellowstone River 2.4 2.0
Clarks Fork Clarks Fork Yellow-

of Yellowstone stone River 3.8 25
Bluswater Creek 0,71 5
Bear Creesk (.60 5
Cottommod Creeit .41 5
Five Mile Creelt 3,37 5
Bighomn Sage Creek 4.6 5
Crockad Creck 0.67 5
Tongue River 0.483 130
Poadder River Powrler River 4,55 200
Mizpah Creek 0.574 3
(tributaries of Sheep Creek 0.63 3
Powder River) N.F. Sheep Creek 1,288 3
‘ S.F. Sheep Creek 0.224 3
Horse Creek (.322 3
Meyers Creek (.63 3
locate Creek 0.224 3
Archdale Creck G.434 3
Snow Creek 0,448 3
C cal Cresk 2,896 3
Rolocate Cresk 0.224 3
Dislocate Creek 0.224 3
Ten Mile Creek i.344 3
{tributaries of Little Powder River (0.084 10
Little Powder Hay Creek 0.14 3
Biver) Allison Creeck 0,434 3
Iry Creek 3.812 3
Horse Creek 0.504 3
N.F. Bowers Creek 0,112 3
RBell Creek 0.014 3
Wright Creek 0,056 3
5.F. Wright Creek 0.336 3
Eanch Crask (0.042 3
Williams Creek 0.406 3
Prarie Creck 0.532 3



FINDINGS OF FACT

1. The U.S. Buyreau of Land Management has reguested reservation of instream
flows for Vivestock and wildlife watering as shown in table BLM-1 {U.5. Bureau
of Land Managewent, Application No. 12334-r).

Findings Related to the Purpose of the Reservalion [89-890(33{a)).

7. The purpose of the instream pertion of the U.5. Bureau oF Land Management
apptication is to establish minimum Instream flows to protect riparian bitat
vegetation on national resource lands and to ensure sufficient water instream
for stock and wildlife watering {U.S. Bureay of Land Management. Appiication HNo.
12334-v),

3. It is established to the satisfaction of the Board that 2 purpose ¢f
the reservation has been shown.

POWMDER SUBBASTH

Findings Related to the Need for the Reservation for the Powder Subbasin

(29-890{33{b) and for the Amount Necessary for the Purpose {89-830{3}{c)

4, The Bepartment of the Fish and Game has been given an - instream weler
reservation Tor the Powder River for the amouni of the ninetieth percentile flow
(Board Order #110{k)).

5. Sufficient amount of the instream Tlow has been reserved for the purpose
of protecting wildlife and riparian habitat fo the Powder River.

&. There has not been shown a need for an additional instream reservation
for the Powder River,

7. 1t has not been ostablished to the satisfaction of the Board that need

for an instream reservation ¥for the Powder River has besn shown.
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8. If the zons of satum?:isn in stresmside water tables drops helow
root depth for orolonged pericds, streamside vegeration dies and new sesd-
lings cammot become established, resulting in ecosystem damage (Tr, Vol.

19, folloving p. 146)

9. Alchough the U.5. Bureau of Land Management did not study stream-
side weter tables, root depth, or any other specific variables where instresm
reservations were applied for, the U.S. Bureau of Land Management instream-
flow request was in part a general attampt to reserve a sufficient level of
instresm flow to replenish streamside water tables and prevent such ripar-

izn ecosystem damage (Tr. Vol. 19, following p. 146),

10, Weter is generally scarce in the Powder River subbasin and certain
amnts of water are needed for watering of livestock and wildlife and for

the maintensnce of the ecclogical system (U.S. Buveau of Land Manapement

Application Mo. 12334-v)

11. It is established to the satisfaction of the Board that the amounts
of weter needed for the purposes of the instresm reservations for the
following strezms are:

a) for tributaries of the Little Powder River which in-
include Hay Creek, Allison Creek, Dry Creek, Horse Creek,
N.F, Bowers Creek, RBell Creck, Wright Creek, S.F. Wright
Creek, Ranch Creek, Willisms Cresk, and Prarie Creek

an instresm reservation is granted of one (1) cfs for
each named stream.

by for tributaries of the Powder River which include
Mizpah Cree, Sheep Creek, N.F. Sheep Creek, S.F. Sheep
Creek, Horse Creel, Mevers Creek, Locate Creek,
Archdale Creek, Snow Creek, Coal Creek, Bolocate Creek,
Dislocate Creek and Ten Mile Creck an instresm reserva-
tion i1s granted of one (1) cfs for each nemed stream.

¢) for the Little Powder Hiver an instresm reservation
of thwee (3) cfs is granted
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Finding Related to the Reservation for the Powder Subbasin Being in the

Public Interest {89-890(3){(bj}

17, It has mot been established 1o the savisfaction of the Roarxd
rhat the U.S. Bureau of Land Maregement applied for flows for the Powdler River
is in the public inrezvest.

13. An instream reservation for the tributaries of the Powder River

and the Little Powder River and for the little Powler River ave in the public

interest because of the need for water for watering of livestocl and wildiife,

(U.5. Bureau of Land Manapement Applicatiom 12334-v).
14. It is established to the satisfaction of the Board that the instream

reservations listed in Finding #12 are in the public interest.

© SUBBASIN

Findings Related to the Need for the Resarvation in the Tong
89-850(3) (b)) and for the A
898503} (c))

15. The Tomgm

nt Necess for the Pivnogse of the Reservation

i River is controlled and regulated by the Tongue River

1 Reservoir (Drafc EIS, Vol. 1, n».265;,

15. The cperation of the Tongue River Dam and Regervodr has provided
éd%maﬁ:e flows for the protection of the asustic rescurce and instresm
flows in the Tongue River (Draft EIS, vol. 11, 274).

17, Operation of the Tongue River Eeservoir will eomtine o provids
ecosystem and economic bemefits,

13. The Department of Natural Rescurces has been granted a Teservation

for the Tongue River (Board Twder # 78 3

1. As stated in its gpplication, it is the intent of the The Departwent

of Matural Resources ©o repair the ewisting Tongue River Dem and Reservoiy,

or to construct 2 new Tongue River Dem and Resevvoir, i OFf Matural

Resources Application Bo, 9942-vhZc)

209, The reservation application of the Montana Departmen
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Natural Resources and C@nse%vatiaﬁ and the instream-flow reservation application
of the U.S5. Bureau of Land Manazgement for the Tongue River are mutually exclusive
{Draft EIS, Vol I, p. 216).

21. It has not been established to the satisfaction of the Board that the
Applicant has shown that there is a need for an instream reservation of water for
the Tongue River.

22. It has not been established to the satisfaction of the Board that any
amount of water is necessary for the purpese of a reservation for which there is
no need.

Findings Related to the Reservation for the Tongue Subbasin Being in the Public

Interest (89-850{3){4d)).

23. It has not been established to the satisfaction of the Board that it is
in the pubiic interest to grant a reservation for which there is no need.

Findings Realted to the Need, Ampunt for the Furpose of the Reservation and the

Public Interest {89-890(3}{a){b}{c}).

24. The Bureau of Land Management has reguested an instraam reservation for
5 cfs from Five Mile and Crooked Creeks {Application No. 12334-r}.
- 25. There are no other instream reservations requested or granted on Five
Mile and Crocked Creeks.
26.  An instream reservation is needed on both of these streams to ensurve

th

£

aquatic habitat and to provide stock water and wildlife water.
27. It is established to the satisfaction of the Board that the ngzed for
the instream reservation on Five Mile and Crocked {reeks has been shown and that
the reservation is in the public interast.

28. It is established to the satisfacticn of the Board that the amount
necessary for the purpese of the reservation on Five Mile and Crooked Creeks is

5 ¢fs,
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Findings Helated to the Need of the Reservation {89-890(3){b)).

Upper Yellowstone Basin and the Clarks Fork Vellowstone Basin

29. The Department of Fish and Game has been given an instream watev re-
servation for the following streams:
{1} Boulder River
(2} B8ridger Creek
{3} Stillwater River
{4} Upper Deer Creek
{5} Lower Deer Creek
(£} Yellowstone River
{7} Clarks Fork River
{8} Bluewater Creek
{9} Bear {reek
{10} Cottonwood Creek
{11} Sage Creek
{Board Order #1710},
3G, Sufficient amount of the instream flow has been reserved in the streans
named in Finding 29 for the purpose of providing wildiife and riparian wildlife
habitat. There has not been shown a need for an additicnal instream reservation
for the streams listed in Finding 29.
31. It has not been established to the satisfaction of the Board thet any
additional amount is necessary for a reservation in the streams listed in Finding 79.

Findings Related te the Public Interest [89-890{3)(d4)).

33. It has not been established to the satisfaction of the Boayd that an
additignal instream reservation fe the United States Bureau of Land Management’s
appiication for flows in the Boulder River. Bridger Creek, Stillwater Creek, Upper
Deer Creek, Lower Deer Creek, Yeilowstone River, Clarks Fork River, Bluswater River,

Bear Lreek, Cottonwood Creek and Sage Creek is in the public interest,
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CONCLUSICNS OF 1AW

1. Chapter &, Title 89, R.C.M. 1947, and in particular, Section 89-850,
R.C.M. 1947, authorizes the adoption by the Montana Poard of Natural Resources
and Conservation of orders reserving water to qualified applicants for reservations
of water.

2. If ordered adopted, 2 reservation must be ordered adopted in accordance
with Chapter 8§_Tit1e 8%, R.C.M. 1947, and any rules adopted thereunder.

| 3. The Applicant is entitled to apply to reserve waters within the State of
Montana in accordsnce with Section 85-890, R.C.M, 1947, and any rules adopted
thereunder .

&, Vﬁil pertinent statutes and rules of the State of Montana have been ad-
hered to in the review of this reservation Application, both by the Montana
Department of Nauturel Resources and Conservation and by the Memtana Board of Natural
Resources and Conservation.

5. Based upon the above Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full Application gppearing in said
Findings, all pertinent criteria delineated at Section 89-89G, R.C.M. 1547, and
zny mules adopted thereunder providing for the adoption of an order reserving
water have been met.

6. Mothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything found
herein have béaarimg on the status of claimed weter rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary o

reach 2 conwlusion herein,
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