






























































































































































































































































































































































































































































































F'INOU!GS OF FAcr 

The Montana Depar!.m!mt of State Lands has applied a reservation of 

30,898 acre-feet of water per year (af/y) with a maldmum diversionary flCM rate 

of 03 cubic feet per second (cfs) in order to irrigate ,875.62 acres of 

land which adjoin and are part of irrigation projects for which oonservation 

districts have also requested a reservation of water (1-tmtana Departrrent of State 

Limds, Application 9933-r, p, 1) . 

Findings Related to the Purpose of the Reservatioo (89-890(3) (a)) . 

2, The purpose of this reservation is to ensure that water will be available 

foe the expansion of irrigation oo land !lmlaged by the Montana Departl11Emt of 

State L!mds (1-tmtana Deparnnent of State L!mds, Application N::l, 9933-r, p. 2), 

3. It is established to the satisfacticn of the Board that a purpose of 

the reserwtion has been shown (Finrung-

Finding!! Related to the Need foe the Reservation (89-890(3) (b)) , 

4. A reservation of water is it will secure a priority 

date for future that is earlier !::han the priority dates such developr!Ellts 

1o!OUld have if permits were obtained inmediately before ronsttu.ctioo or use began 

(Draft EIS, Vol. I, p. 

5. A reservation of water is needed because there is ca:apetitioo for 

water in the YellCMStooe Basin which may affect the ability of the Applicant to 

obtain a water right by penoit in the future (1-tmtana D=;partment of State Lands, 

Application No, 9933-r, p. 1). 

6. The Resource Bureau of the !)apartment State L!mds fully 

intends to develop all the irrigable school ttust in the YellCMStone River 

Ballin is suitable for full service irrigation (Tr, Vol. 3, pp. 

tbier the current budget limitations it will take a of years 

to develop the irrigahlli.l scln:Jl ttust the Yellowstone Riwr Basin (Tr. 

Vol. 3, pp. 36-37). 



8. Application for Reservation No. 99J3-r is needed to insure the avail­

ability of water in the Yellowstone River I\asin to develop school oust lands 

which cannot be developed in the near future due to the above budget lirr.:itations 

(Tr. VoL 48) . 

It established to the satisfaction of the Board that the need for 

a reservation of water in sane am:llmt has been shown (Findings 4 and 5) , 

Findings Related to the Amount of Water Necessary for the Purpose of the 

Reservation (89-890(3)(c)). 

10. The Department of State Lands has requested a water reservation of 

4,618 acre-feet per year frOM the Powder River to be used to irrigate 1,508 acres 

(Departl:lalt of State Lands, Application 9933-r), 

lL No significant additional irrigation developn:Ent can occur i..r1 the Powder 

Subbasin unless storage is developed (Draft EIS, VoL II, p. 248). 

12. The M:mtana Department of State Lands has submitted no plans for 

development of the needed storage for the Powder River Subbasin. 

13. Because of the lack of stcrage and because of no future plans for 

storage a reservation for 4,613 acre-feet per year from the Powder River will not 

be granted to the Department of State Lands (Draft EIS, VoL II, p. 248). 

14. The Department of State Lands has requested a watei:: reservation of 

390 acre-feet per year from the Tongue River to be used to irrigate 130 acres 

(Department of State Lands, Application No. 9933-r). 

15. No significant additional irrigation developl'!alt can oc= in the Tongue 

Subbasin unless new storage is developed (Draft EIS, Vol. II, p. 244). 

The M:lntana Department of State Lands has submitted no plans for 

devel~t of the needed storage the Tongue River Subbasin (Draft Vol. 

II, p. 248), 



Resources a~d ~10Servation has been 

granted a reservation which would develop storage for all of unappropriated 

water in the Tongue River order to effectively store and manage the L•creased 

reservoir capacity that would be realized enlarging the existing Tongue River 

facility (Board Finding 56, Application 9942-r42C), 

13, A condition of the Deparonent of Natural Resources water reservation 

of 450,000 acre-feet per year of water frcrn t.!)e Tongue River is that part of the 

reservation be used to m:!et the request of the Deparonent of State Lands in 

Application 9933-r for 390 acre-feet per year for 

ica tio:t r-;gt_._z -r42C) . 

19, Application No. 9933-r requires diversion facilities which will be 

constructed according to the plans of the Conservation Districts and the rules 

and regulations adopted by the !loard of-Land Camrl.ssicners (Application No, 

9933-r, pp. 2 through 4), 

20. 'I'he Department's plan is to begin construction of the projects in the 

years since it 

is funded on a yearly besis and receives enough IID!ley in a single year to construct 

only a few projects. The Department intends to develop all the projects by the 

year 2000 (Application No. 9933-r). 

Since the school trust lands in Application 9933-r will be included 

in projects developed by the Conservation Districts, infCll::!ll!l.tion as to 

classification and economic feasibility is contained in the Conservation District 

ApplicatiO!lll and is rot repeated 

Biehl). 

this Application (Testimony of Randall 

It is established to the satisfaction of the Bo!!rd that 25, af/y 

with a ma:W!Ul! diversionary fkw rate of 185.2 cfs is the aoount of water ~cassa:cy 

for irr:l.",at:L~ 9, acres from water of' 



Findin~s Related to the ~.IDlic Interest (89-690(3)(d)). 

New irrigation will increase incorre in the region, bot..i-1 for t..he farm2rs 

that will install the systell'.s and for the businesses that will enjoy increased 

sales resulting from the increase in agricultural income. New irrigation will 

increase bot..'! the number of on-farm and off-farm jobs (Draft EIS, VeL I, p. 156). 

24. Apolication No. 9933-r is in t':le public interest because it will benefit 

agriculture and the general economy of the state (Application :'b. 9933-r, p. 2). 

25. Application ~b. 9933-r is in the PUblic interest because it will allow . . 
the developm:mt of State of Montana school trust land in t..'le Yell01~tone River 

Basin whic.'l will increase revenues to schools of M:mtana (Application No. 9933-r, o. 2) 
t 

26. A reservation of 25,889. 78 af/y and a maximJrn flaw rate of 185.2 cfs 

for irrigating 9,236 acres is in the public interest because it is reasonable to 

expect that the !mtana DepartiTEnt of State Lands ~'ill put this '<Jatar to beneficial 

use (!-mtana DepartiTEnt of State Lands, Application ~b. 9933-r) . 

27. It is established to the satisfaction of the Board that the reservation 

~ 

of 25,889. 78 af/y and a maximtm flow rate of 185.2 cfs for i=igation of 9, 236 acres i 

is in the public li1terest and that tl~re will be progress tOloJard completion of the 

facility and acccrnolishment of the purpose of the reservation >lliw'l. reasonable 

diligence L& accordance with an established pla• (Findings 8 throuv;h 2J). 

OJNCLl.JSIONS OF lAW 

1. Chapter 8, Title 89, R.C.H. 1947, and in particular, Section 89-890, 

R. 1947, authorize w'1e adootion the 1·bntana Board of Natural. Resources and 

Conservation of orders reserving water to qualified applicants for rese~ation of 

11.rater. 

2. If ordered adopted, a reservation must be ordered adopted accordance 

with Ch!roter 8, Title 89, C.M. 1947, &'"!d any rules adopted thereunder. 



3. The Applicant, r'lontax--m Depar::::ment State Lands. an agency of 

State of Mantmm anrl as such is entitled to apply to reserve waters within the 

State ~tam in accordance with Section 89-890, R.C.M. 1947, and any rules 

~ted the:r~. 

4. All pertinent statutes rules of the State of Montana have been ad-

hered to in review of this reaervatioo applicatioo, both by the Montana Department 

of Natm:al Resources and Corlservatian and by the l'bntana Board of !'!at.,rral Resources 

and Conservatioo. 

Based upon the al:Jove Findings of Fact, and specifically based upon any 

ccnditia:~, limitation, or mdificatia:~ of tl>.e full applicatioo appearing in said 

Findings, all pertinent criteria delineated Sectioo 89-890, R.C.~t 1947, and 

!JD1 rules !ldopt.ed tiler~ providing frn: the adoption of an order reaerving 

water heM! been !l!l:t. 

6. Nothing f!:!l.md herein has bearing upon the status of water rights 

claimed by the Applicant other than those hereit·t '11£!Wly applied frn:, nor does 

other party except in relation to those rights herein '11£!Wly applied for, 1:0 the 

extent necessary tc reach a conclusi<oo herein. 



BEFORE THE BOARD OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

IN THE :U..TTER OF APPLICATION FOR 
RESERVATION OF ~lATER NO. 9934-r 
BY THE MONTANA DEPARTMENT OF STATE 
LANDS 

) 
) 
) 
) 
) 
) 

FINDINGS OF FACT '\ND CON­
CLUSIONS OF LAW OF APPLI­
CATION NO. 9934-r 

The above-entitled matter came on regular for hearing starting 

on or about August 10, 77, in Billings, Montana, before the Hontana 

Board of Natural Resources and Conservation and its duly appointed 

Hearing Examiner, James Driscoll, The Applicant appeared by and 

through its counsel of record, John North and David Woodgerd, The 

Montana Department of Natural Resources and Gonservation appeared by 

and through its counsel of record, Richard Gordon, The Montana 

Department of Health and Environmental Sciences appeared by and through ~ 

its counsel of record, Mona Jamison. The Hontana Department of Fish 

and Game appeared 'J~· .:md through its counsel of record, F, Hoodsite 

and Clayton Herron. The fourteen applicant conservation districts 

appeared by and through their counsel of record, Gary Spaeth, Utah 

International, Inc., appeared by and through its counsel of record, 

Ur!:nm Roth, The Montana Pcmer Conpany appeared by and through its 

counsel of record, Robert Woodahl. Intake Water Company appeared by 

and through its counsel of record, Henry Loble. Trout Unlimited and 

the Federation of Fly Fishermen appeared by and through their counsel 

of record, James Goetz, Witnesses were duly sworn, and oral 

documentary evidence was introduced. 

II 



The Board, having read and fully considered the com~lete record, 

makes the following Findings of Fact and Cone ions of Law realting 

to the ll:ontana Department State Lands, Application No. 99 -r: 

FDllJU!GS OF FACT 

L The Montana Department of State Lsnds has aoplied for a reservation of 

15,073 acre-feet of '"ater per year (af/v) in order to irrigate 10,270 acres by 

watersprea~. No maximlm flow rate !:>.as been requested. Diversions are requested 

frcm !U!Ii'!rOUS ttibutaries of the Yellowstone River and would be located in 

Roseburl, Treasure, Sweet Grass, Big Horn, Yellowstone, Richland, Prairie, Dawson, 

Powder River, and Custer counties <M:mtana Department of State Lends, Application 

No. 9934-r, pp. 2 through 17), 

Findings Related to the Purpose of the Reservation (89-890(3)(a)), 

2. The purpose of this :reservation is to ensure thst ;.ate:r will be available 

for the expansion of irrigation oo land llllm.aged the Monta:re l:l€part:!l!ent of 

State Lands (M:Jntana Department of State Lsnds, Application No. 9934-r, p. 1) . 

3. It is established to the satisfaction of the Board that a purpose of 

the reservation has been shown (Finding 

Findings Related to the Need for the Reservation (89-890(3)(b)). 

The Resource Development Bureau fully intends to develop all the irrigable 

school trust l.ar.d in the Yellowstone River Basin which is suitable for water 

spreading irrigation (Tr. Vol. 3. pp. and 37). 

5. Under the current budget limitations, it will take a of years to 

develop the irrif,able school !:rust land in the Yellcw.,tooe River Basin (Tr. Vol. 

3. pp. 36 and 

6. llpr;Jlication for !Reservation No. 9934-r is nea:!ed to insure the availability 

of water in the Yellowstone River to develop ttust ~ which 



cannot be developed in the near future due to the above budget limitations (Tr. 

Vol. 3, pp. 23 and 24). 

7. It is established to the satisfaction of the Board that a need for the 

reservation has been shown. 

to the Amount of Water Necess for the se of the Reservation 

8. The reservation of water requested by the Department of St~ ~e Lands will be 

used for waterspreading irrigation. 

9. !l1e amount of water necessary for water spreading irrigation of school 

trust land is 15,078 acre-feet based on 10,270 new acres of school trust la~d being -

feasible for water spreading irrigation projects and approximately 1.5 acre-feet as ~ 

the amount of water needed per acre per year to adequately supply a water spreading 

irrigation project (Application No. 9934-r, pp. 3 through 8). 

10. It has been established to c~e satisfaction of the Board that 15,078 acre- ! 
feet to be used to waterspread irrigate 10,270 new acres is the amount necessary 

for the purpose of the reservation to the year 2000. 

Findings Related to the Public Interest (89-890(3)(d)). 

11. There are many State Lands that can be put to nnre profitable use in the 

future by use of proper irrigation. 

1 

12. If State Lands are properly irrigated and crops are grown, it will be in _t 

the public interest in that there will be a better return of profits from these 

State Lands. 

It has been established to the satisfaction of the Board that 15,078 acre- ~ 

to be used to water spread irrigate 10.270 new acres is in the public interest. 

CXJNCUJSIONS OF LA\.J 

1. Chapter 8, Title 89, R.C.M. 1947, ~d in particular, Section 89-890 R.C.M. I 

1947, authorize the adoption by the N::mtana Board ~l::llral Resources and C?nservaffc 

of orders rese:rving t~ter to qwlified for reservation of water. 



2. If ordered adopted, a reservation llllJSt be ordered aclooted :4'"1 accordance 

with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder. 

an agency of the 

State of M:Jntana and as such is entitled to apply to reserve waters within the 

State of M:Jntana in accordance with Section 89~890, J:L 1947, and any rules 

adopted ther~r. 

All perti.nent statutes and rules of the State of M:Jntana r.ave been adhered 

to in the revie"' of this reservation Application, both by the MJntana ~part:ment of 

and Conservation. 

5. Based upon the above Findings of Fact, and specifically based upon any 

condition, limitation, or =dification of the full Application appearing :in said 

Findings, all pertinent criteds delineated at Section 89~890, R.C.M. 1947, and any 

rules adopted thereunder providing for the adoption of an order reserving .,~tar 

have been m;:t. 

N:Jthing found herein lms bearing upon the status water rights clamed 

by the Applicant other than those herein newly applied for, mr does anything found 

herein have bearing on the status of claimed water rights of any other party except 

in relation to those rights herein newly applied for, to the extent necessary to 

reach a conclusion herein. 
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BEFORE THE BOA~D OF 
NATURAL RESOURCES AND CONSERVATION 

OF TEE STATE OF HONTANA 

--------=--------------===9~---------------=---------=-----=-=------== 

IN THE MATTER OF APPLICATION FOR 
RESERVATIOtl OF \JATER NO. 12334-01-r 
BY THE UNITED STATES BUREAU OF LAND 
liANAGE:fE~lT 

) 
) 
) 
\ 
J 

) 
) 

FINDINGS OF FACT AND CON­
CLUSIONS OF LAW JF APPLI­
CATION NO. 12334-01-r 

---------------------------------------------------------------------
The above-entitled matter came on regularly for hearing starting 

on or about September 21, 1977, in Billings, Montana, before the 

Montana Board of Natural Resources and Conservation and its duly 

appointed Hearing Examiner, JamesDrisco The Applicant appeared 

by and through i'::s counsel of record, Thomas GaL The Hontana Depart .. 

ment of Natural Resources and Conservation aopeared by and through 

its counsel of record, Richard Gordon. The Montana Department of 

Health and Environmental Sciences appeared by and through its counsel 

of record, Hona Jamison. The .Hontana Department of Fish and Game 

appeared bv and through its counsel of record, F. Woodside Wright and 

4 

Clayton Herron. The fourteen applicant conservation districts appeared , 
~. 

by and through their counsel record, Gary Spaeth. Utah Interantional 

Inc., appeared by and through its counsel of record, Urban Roth. In-

take tJater Company appeared by and through its counsel of record, ~ 

Henry Loble. Witnesses were duly S'VYOrn, and oral and documentary 

evidence was introduced. 

The Board, having read and fully considered the complete record, 

makes the following Findings of Fact and Conclusions of Law relating 



FL'IDINGS OF FAGr 

The S. Bureau of Land ~ement has applied for a reservation of 

2924. &:Jre-feet of water per yeert: with an average diversionary flow 

rate of 287 cubic feet per seo.."'!ld {cfs) frau O'Fallon Creek, a tributary to 

the Yellwstone River, to be used to provide waterspreading irrigation of 1,992 

acres. \·later WJUld be diverted between May 15 and September 15. In order to 

divert <',924.25 acre-feet during this period, a contiillJIJUS diversich. of the 

requested 12.287 cfs ~ld be necessary S. Bln:eau of Land ~fazlagement, Application 

No. 12JJ4.-0l-r, p. 

Findings Related to t.'le Purpose of the Reservation {89-890(3) (a)). 

2. The purpose of this reservation is to ensure that water will be available 

for the expected expansion of irrlY~tion on fediilral by the Bureau of 

L!!i1d Uanagall!l!llt (U.S. Bureau of Lmd Hanaga:oont, Application l'b. 12334-01-r, p. 

3. It is established to the satisfaction of the Board that a purpose of 

the reservation has been shown (Finding 2) . 

Findings Related to the Need for the Reservation (89-390(3)(b)). 

With substantial increases in agricultural production that could be 

realized by use of irrigation water in the Yellowstone River Basin, there is a 

need for a reservation of water in 

5. A reservation of water is needed because it will secure a priority 

date for future developments that is earlier the priority dates such 

developments would have if permi.ts were :immediately before const:n!Ction 

or use begm. 

6. A resei:Vation is bscause there CO!!petition for water 'Which 

affect tbJ! ooility of the ApplicmJt to obtain a water by the 

future. 



7, It is established to the of the Board L~t the need for a 

reservation of water has been shmvrL 

Findings Related to the llrrount of Water Necessarv for the Purpose of the 

Reservation (89-890(3)(c))o 

8 
0 

Bureau of Land ?'fan.ageroent intends to irrigate l, 992 new acres of 

land with tvaterspreading irrigation between May 15 and September 15, with water 

from O'Fallon Creek (Bureau of Land r1magernent' s Prooosed Findings of Fact) o 

9 0 It is established to the satisfactio::t of the Board that the arrount of 

water necessarv for the purpose the reserJation Ln O'Fallon Creek for the 

Lalld : 'a.'Egemsl.t is 2, 924 acre-feet per year · 

FindLngs Related to the ~Jblic Interest (89-890(3)(d)). 

100 Na~ irrigation will increase income in the Yellowstone River Basin, 

both for local fru:m::rs and the local businesses (Draft EIS, VoL I, po 6). 

lL Net~ irrigation will create =h needed jobs (Draft E:::s, VoL I, p. 6). 

12. A reservation sufficient to irrigate 1,992 acres is in the public 

L'1tercst because of the economic and agricultural consequences. 

!3. It is established to the satisfaction of the Board that the reservation 

of 2,924 aore-feet per year with 2.'1 average diversionary flow rate of 12.287 is in 

• 

• 

the public L'1terest and trat there tvill be progress toward completion of the facility-

and accomplishment 

established pla.'1. 

the purpose tvith reasorable diligence in accordance with an 

• 

• 



U\.W 

1. O!apter 8, Title 89, R.C.M. 1947, &ad in particular, Section 89-890, 

and Conservation of orders resercving water to qualified applicants for reservations 

of ~ter. 

2. If ordered adopted, a reservation l!USt be ordered adopted :ln accordanc<i! 

with Chapter 8, Title 89, R. C.M. 1947, and any rules adopted thereunder. 

3. The Applicant is entitled to apply to reserve waters within the State of 

MOntana in accordance with Section 89-890, R.C.M. 1947, and any rules adopted 

All pertinent statutes and rules of the State of l'bntana have been ad­

hered to in the review of this reservation Application, both by the !>bntana 

l:lepartment of !t!uturcal Resources and Conservetion and 

Resources and Conservation, 

· 5. &sed upon the above FU'l.diings of Fact, and specifically based upon 81:1Y 

condition, limitation, or !Wdification of the full Application appeering in said 

Findings, all pertinent criteria delineated at Section 89-890, R.C.M. 1947, and 

any rules adopted thereunder providing for the adoption of an order reserving 

water have been met, 

6, Nothing found herein has ~ing upon t:P,;;; status of vmter rights claimed 

by the Applicant other than those .herein newly applied for, nor does anything found 

in relation to those tights herein newly applioo for, to the extent necesaa:ey to 

reach a cooclusim herein. 



BEFORE THE BOARD OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

--------=--------------------------------------------=------------==-
IN THE HATTER OF APPLICATION FOR 
RESERVATION OF HATER NO, 12334-02-r 
BY THE L~ITED STATES BUREAU OF LAND 
HANAGEMENT 

) 
) FINDINGS OF FACT <\ND CON­
) CLUSIONS OF LAW OF APPLI­
' CATION NO. 12334-02-r 
) 
) 

---------------------------------------------------------------------
The above-entitled matter came on regularly for hearing starting 

on or about September 21, 1977, in Billings, Montana, bafore the 

Montana Board of Natural Resources and Conservation and its duly 

appointed Hearing Examiner, James Driscoll. The Applicant appeared 

by and through its counsel of record, Thomas Gai. The Montana De­

partment of Natural Resources and Conservation appeared cy and through 

its counsel of record, Richard Gordon. The Montana Department of 

Health and Environmental Sciences appeared by and through its counsel 

of record, Hona Jamison. The Montana Department of Fish and Game 

appeared by and through its counsel of record, F. t•loodsi te Wright and 

• 

1 

Clayton Herro~. The fourteen applicant conservation districts appeared' 

by and through their counsel of record, Gary Spaeth. Utah Internationa 

Inc., appeared by and through its counsel record, Urban Roth. In-

take Water Company appeared by and through its counsel of record, ~ 

Henry Loble. Witnesses were duly sworn, and oral and documentary 

evidence was introduced. 

The Board, having read and fully considered the complete record, 

makes the following Findings Fact and lusions of Law relating 
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17,476 acre-f~t of water per year (l'lf/y) 

rate of 76 cubic feet (cis) from the Yell~ tone River, to be used to provide 

acres. t~ater would be divErted between May 15 

and Sept~ 15. In order to divezt 17,476 acre-feet during this p~riod, a 

ocnt:l.m.!oos diversion of the requested 75.76 cfs wruld be necessary (U.S. Bw:eau 

Findings Related to the I'u..yose of the Reservation (89-890(3) (a)). 

for the expected e><pansim of irrlg~J~ticn on federal lends by ~"he S. Bureau of 

Lm1rl Maru!gelll!rlt (U.S. Bureau of :tand MaMgarent, Application No. 12334-02-r, p. l).p. 

3. It is established to the satisfaction the Board that a purpose of 

the reseJ::Vation has been show!:! (Finding 2) . 

Findings Related to the Need for the Reservation (89-890(3) (b)). 

4. Hith substantial increases in agricultural production that could be 

realized by use of irrigation 1?i<lter in the Yellowstone River Basin, there is a 

need for a reservation of water in the Yellowstone River. 

5. A reservation of water is needed because it 'vill secure a priority 

date for future develq:mimts that is earlier than the priority dates such 

developments wruld have if permits were obtained :i.!mlediately before coruJtruction 

or use beg.m, 

6. A reservatioo is nseded because there is carpetition for -ter which 

lr<'!Y affect the ability 

furure. 



7. It is established to the satisfaction of the Board that the need for a 

reservation of water has been shown. 

FindinRs Related to the Amount of ~later illecessa.-v for the Purpose of the 

Reservation 89-890(3)(c)). 

8. The Bureau of Land Manageme.-"!t intends to irrigate 8, 738 nav acres of land 

with full service irrir,ation between Nay 15 1md Septec'ber , with wa~er from t.he 

YellOf,jStone River (Bureau of Land Management's Prooosed Fi.'"ldings of Fact). 

It is established to the satisfaction of the Board that the total amount 

of water necessary for the purpose of the reservar:ion in the YellciVJStone River 

the Bureau of Land Management is ,476 acre-feet total version per year trith a 

average diversionary flow rate of 75. 76 

Findings Related to the Public InteresE-(89-890{3)(d)). 

10. ~ irrigation trill increase income in the Yellowstone River Basin, both 

fur the local fanners end the local businesses (Draft EIS, VoL I, o. 6). 

lL ~Ia~ irrigation will create much needed jobs (Draft EIS, VoL I, p. 

12. A reservation sufficient to irrigate 8, acres is in the public interest 

because of the economic and agricultural cor.sequences. 

13. It is established to the satisfaction of the Board that the reservation 

of 17,4 76 acre-feet per year trith an average diversionary flow rate of 75.76 is in 

the public interest and that there will be progress toward CC!:!Dletion of the facilit) 

and acc~lishment of the pUl:1J()se with reasonable diligence in accordance with an 

established plan. 

-253-
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OF LAW 

1. Chapter 8, Title 89, R.C.M. 1947, a.&d in particular, Section 89-890, 

R.C.M. 1947, authorizes the adoption by the MOntana Board of Natural Resources 

and Conservatioo of orders reserving water to qualified applicsnts for reservations 

of water. 

2. If orde:l:li!d adopted, a reservation m~JSt be ordered adopted in accordance 

with Chapter 8, Title 89, R. 1947, and any :rules adopted thereuru:!er. 

3. The Applicant 11> entitled to apply to reserve waters within the Stste of 

Mmtana in ~e with Section 89-890, R.C.M. 1947 and any rules adopted 

~. 

the State 

hered to in the ravia.~ of this reservatian Application, both by the MJntana 

Oep;n-!J~i!:nt of Na~.~tm:al ~ces and Conservation and by the Mmtana lloo.rd Natural 

~ces and Consenatioo. 

5. IW!ed upcn the al:love Findings of Fact, and specifically based upon any 

condition, limitation, or mdification of the full Application appearing in said 

Findings, all pertinent criteria delinested at Section 89-890, R.C , and 

any rules adopted thereuru:!er provid:lng for the adoption of an order reserving 

water have been m2t. 

6. Nothing found herein has bearing upoo the stat!Js of water rights clair!led 

the Applicant other than these herein newly applied for, mr does anything found 

herein have bearing on the stet!Js of cl&imed water rights of emy other party !ll«!ept 

in relation to thc~ rights herein newly &pplied for, to the extent necess&ry to 

reach a ~lw:l.oo herein~ 



BEFORE THE BOARD 
NATURAL RESOURCES AND CONSERVATJ:ON 

OF THE STATE OF ~!ONTANA 

-----------------=------------------------------------=---~------~- -
IN THE MATTER OF APPLICATION FOR 
RESERVATION OF WATER NO. 9942-r42C 
BY THE HONTANA DEPAR~lENT OF !JATURAL 
RESOURCES AND CONSERVATION 

) 
) 
) 
) 
) 
) 

FINDINGS OF FArT ft.ND CON­
CLUSIONS OF LAW OF APPLI­
CATION NO. 9942-r42C 

--------------------------=------------------------------------------
The above-entitled matter came on regularly for hearing starting 

on or about August 11, 1977, in Billings, ~icntana, before the Hontana 

Board of Natural Resources and Conservation and its duly appointed 

Hearing Examiner, James Driscoll: The Applicant appeared by and 

through its counsel of record, Richard Gordon. The Montana Department 

of Health and Environmental Sciences appeared by and through its 

counsel of record, Nona Jamison. The Montana Department of Fish and 

Game appeared by and through its counsel of record, F. Woodsite Wright 

and Clayton Herron. The fourteen applicant conservation districts 

appeared by and through their counsel of record, Gary Spaeth. The 

Montana Power Company appeared by and through its counsel of record, 

Robert Woodahl. Witnesses were duly sworn, and oral and documentary 

evidence was introduced. 

The Board, having read and fully considered the comp te record, 

n•akes the following Findings of Fact and Conclusions of Law relating 

to the Department of Natural Resources and Conservation, Application 

9942-r42C: 

• 

• 



FINDINGS OF FAcr 

1. The~t Natural Resources and Conservatirn has applied for the 

ressvatirn of a storage ri>!;ht of up to 450,000 acre-feet of water per year (af/y) 

fr001 the Toogoo River for enlarging the existing Tongue River Reservoir. This is an 

increase of 383,000 af/y over the r (Application No. 9942-r42C). 

Findings Related to the Purpose of the Reservation (89-890(3)(a)). 

2. The prir.m:y purpose of this reservation is to reserve water for the future 

~ion of 1m existing state-owned r.ultipurpose reservoir rn the Toogue River 

(Tr. Vol. 4, folle~iing p. 140, Testim:Jny of Orrin Ferris, p. 

3. A pm:pose of this reservation is to ensu:re thst the water supply of the 

T~ River Subbasin 'WOUld be ~M~ilable for future needs, uses, and purposes 

(M:mtaM ~l:ll'lli!l'lt of Natural P.esources and Conservatirn, Applicatirn No. 

A pm:pose of this reservatirn is to make water available L.-, the Tongue 

River Subbasin for all beneficial uses recognized by la~iJ a,-,d at a price all can afford 

to pay (Tr. Vol. following p. 140, Test:lm?ny of Ferris, p. 2). 

5. A purpose of this reservation is to provide a reasonable allocation of 

water a!!I'JI1g beneficial users, although there are many factors that will ult:ilnately 

determine an exact allocatirn of water from the project (Tr. VoL 

p. 140, Testim:Jny of Ferris, p. 

follcwi118 

6. A purpose of this reservation is to protect uses such as irrigated agri-

culture which cannot afford to pay the cost 

full cost of maintairlil:lg existing water devel~t (Tr. VoL 

p. 142). 

G'r!)ss of Ferris , 

7. A pm:pose of this resezvation is to ensu:re that water is available fer an 

p. 85). 



8. A purpose of this reservation, as envisioned, is to provide water for full t 

irrigation of l3, additional acres of irrigable land (Tr. VoL 4, follwing p. 99, 

Testimony of Gary Fritz, p. 

9. Maintenance of instream flows is one of the potential uses for which the -t 

reservation request >vas nade (l'!ontana Department of Natural Re3ources and Conservation, 

Application No. 9942-r42C; Tr. Vol. Redirect of Bondy, p. 98). 

10. A purpose of this reservation is to seoure a priority date for the use of ~ 

the applied-for water that is earlier than the priority date such use would have if 

a perndt were obtained imnediately before construction or use began (Tr. VoL 4, 

following p. 131, Test:im.Jny of Keith Corrigall, p. 2; M:Jntana Department 

Resources and Conservation, Application No. 9942-r42C). 

Natural 

lL It is established to the satisfaction of the Board that the purpose of 

the reservation has been shown (Findings 2 through 10) . 

Findings of Fact Related to Need for the Reservation (89-890(3) (b)) . 

12. The reservation of water is needed because there is c~etition for 

-

Yellowstone Basin water ~lhich may affect the ability of the Applicant to obtain a -4 

water right by pennit in the future (l'!ontana Department of Nal:tl:l:al Resources and 

Conservation, attachment suhnitted with Application No, 9942-r42C, p. 

13. The reservation of water is needed because it wi.ll secure a priority date 4 

for the project th::~t is earlier tll0!1 the priority date the project wot!ld have if a 

permit o;.rere obtained im:nediately before construction or use began (Draft EIS, VoL I, 

p. 

14. The reservation water is needed because there is a need for development 

of more irrigation water in the TCJ11RUe River Subbasin (Tr, Vol 

Test~y of Fritz, p, 

following p. 99, 

15. ~ rese..-vation of water is needed because the lll1ljor water supply problem 

in the T~ Rive:r Subbasin is lack of adequate storege (Montana ~artl!lfmt of 

I 

N.mtural Resoorces, Application No. 9942-r42C, supplemental information of Msy 5, - ~ 

1977' p. 3)' 



for irrigation f'ro!ll erlst:l.ng :rouxces (Tr. VoL 4, following p. 99, Testim::Jny of 

Fritz, p. 2). 

17. the reservation of 'Water is re.i!&:!d bee<ruse tire yield of the existing 

reservoir is fully ccm:rl.tted (Tr. VoL following p. 140, Testimony of F~-ris, 

p. 2). 

followinf, p. 99, Testimony of Fritz, p. 

19. the resavation of 'Water is needed because it provides adequate water for 

<m intemediate level of irrir,atioo dew!loprne11t at a price irrigators c.;m afford 

(Tr, VoL 4, following p. 99, Test:lmooy of Fritz, pp. 5 through 

20. the resavation of water is ~ because nearly ,000 potentially ir-

dp,able acres are located within one-half mile of the T~ River and less thrm 50 

feet in elevation .!'l!xM; the river, and th2 project coold provide new full-service 

i.rrigation to a large portion of these potentially irrigable acres (Tr. VoL 

following p. 99, Testiroey of Fritz, p . 
. 

21. The reservation of 'Water is needed becaus"' the proposed projoct will 

protoct the mst:i.ng project's 'Water users frcrn possible loss of the project (Tr. 

Vol. follM.ng p. 140, Testi!!n:iy of Ferris, p. 4). 

The reservation of wat:er is needed because the existing projoct needs 

<2Xtensive repairs midi MJUld be too ~ive for existinp; users (Tr, Vol. 4, 

following p. 140, Testimny of Ferri!l, p. 4). 

The reserwt!on of water b ~ because failure of ths ex!sti:ng Tongoo 

follow:Wg 



Tne reservation of water is needed because, ~dthout extensive repair to t 

the e:dsting project, rruch of the irrigation now present in the Tongue River Subbasin 

will be lost (Tr. Vol. 4, Cross Fritz, p. 102). 

25. The reservation of water is needed because operation of the existing t 

reserlll)ir is already constrained to reduce the use of the deteriorating spillway 

(Tr. Vol following p. 140, Testimony of Ferris, p. 

26. The reservation of water is needed because replacing the existL;g spillway iii 

WQ~Jld be toe expensive for present users (Tr. . 4, following p. 81, Testimony of 

lilondy' p' 38). 

The reservation of water is needed because the existing spillway is too t 

smll to safely pass floods that are known to be possible in the Tongue River Subbasin-

(Tr. following p. Bl, TestLcuny Bondy, pp. 34 through 

28. The reservation of water is needed because, although financing the repairs 4 

would be impossible for existing users, financing the repairs and the construction 

of a larger structure would be possible because the additional storage could be sold 

at a price high enough to pay for a substantial amount of the costs (Tr. Vol. 4, ~ 

following p. 31, Testimony of Bondy, p. 38; Tr. Vol. 4, Cross of Bondy, p. 85). 

29. The reservation of water is needed because, in addition to the enlarged 

spillway associated with the proposed project, many other features would be in~ _4 

corporated to make the darn safe (Montana. Department of Natural Resources and Con­

servation, Application No. 9942 -r42C; Tr. VoL 4, following p. 81, Testinpny of 

Bondy, pp. 15 throupp 19). 

30. The reservation of water is needed because, although the cost to merely 

provide an adequate spillway for the existL~ dam at its present capacity is 

follcv.'ing p. 81, Testilrony of Bondy, p. 2), the oost to 

acre-feet provirled by the existing reservoir) varies fr,~ $33,890,000 for raising 



the reseTIIOir directly to t.~ ma:m:un elevation to $40,131,000 if t:l1e dam is raised 

in stages after first building a spillway at the existing elevation (Tr. 

foll.OO.rlg p, 81, Testim:Jny of Boody, pp. 2 7 and 38) . 

31. The reservation 

there are ~ous constraints to its :imllediate development; development of the 

project by a water use permit WJUld have to be i.'lll!ediate (Tr. VoL following 

p. 140, Testiloony of Ferris, pp. 3 and 4). 

The reservation of water is needed because there are ll'i!!!lY strippable coal 

rese:I:'W!il near the Tongue River ReseTIIOir (Draft EIS, VoL I, p. 39), and the cost 

of lm!d acquisition will decrease significantly when coal near the reservoir has been 

mined (Tr. VoL following p. 131, Testim::Jny of Corrigall, p. 

33. It is established to the satisfaction of the !loard that the need for the 

re~tioo of water has been l!ha.li'l (Findings 12 through 

Findings Related to Amount of Water tiecessary for the J?urpose of the Reservation 

(89-890(3) (c)) . 

34. An am11.1a1l average of 187,080 acre-feet is diverted frcm Tongue River for 

irrigation; 87,930 acre-feet of that is depleted (Draft EIS, Vol. I, p. lOS). 

35. The existi11g Tonp,ue River ReseTIIOir, seven miles oort:hesst of Decker, now 

provides 67,000 acre-feet of stcrage, 40,000 of 'Which is firm annual yield (Draft 

EIS, VoL I, p. 108; 'r.r. Vol. 4, following p. 81, Testimony of Boody, p. 

36. A :reservation of a storage right of up to 450,000 acre-feet of water per 

yem: woold fully develop M::nt<ma' s share of the Tongue River and \1!0Uld provide a 

rese:rvob: with a fixm annual yield of 112,000 acre-feet (Tr. Vol. follcwing p. 81, 

Teetimcny of Brody, pp. 3 and 15) . 

37. ~ioo of 450,0l"'O acr~feet of storage ~lly coold provide 72 



the reservoir (}f.ontana Departnent of Natural Resources and Conservation, Application 

No, 9942~r42C; Tr. VoL following p. 81 Test:L~y of Bondy, p. 24; Tr. Vol. 4, 

Cross of , p. 106 and 107; Tr, VoL '•, follCN:ing p. 140, Test:L~y of Ferris, 

p. 6). 

38. The resolution of exi::;ting constraints on development of the Tongue River 

could increase or decrease the ar:ount of lvater available to M::mtana for 1evelopment, 

but considering all reasonable possibilities, ~~e 450,000 acre-foot reservation is 

adequate and necessary {Tr. VoL following p. 140, Testimony Ferr:Ls, pp. 5 

and 6). 

39. An adequate economic feasibility analysis for the proposed development, 

based upon sound engineering and user cost est:L-nates, has been submitted (Tr. VoL 

Cross of Ferris, p. 143; Tr. VoL 4, foll.otving p. 81, Test~"'lY Bondy, pp. 39 and 

40; Tr. VoL 4, following p. 99, Testimony of Fritz, pp. 3 through 10; Tr, VoL 4, 

following p. 131, Testimony of Corrigall, pp. 4 throu~h 10). 

40. Costs for irrigation, assuming the use of center-pivot sprinklers and in-

eluding initial costs end annual operating costs, '!~."ere calculated for each parcel of 

irrigable land (Tr. VoL 4, following p. 99, Testimony of Fritz, p. 4). 

41. Of the prooosed additional firm annual yield, it is envisioned by the 

Applicant that 29,250 af/y would be allocated to agriculture for irrigation (Tr. 

Vol. 4, foll~~ng p. 99, Testimony of Fritz, p. 6). 

42. Of the proposed additional firm annual , it is envisioned the 

Applicant that ,750 af/y would be allocated to industry in order to meet the pr~-

ject cost (Tr. Vol. following p. 99, Testimony of Fritz, p. 6; Tr. VoL follCNJ'Lng 

p. lJl, Test:ia:Jny of Corrigall, pp, 3 through 

320,000 acre-feet of new storage would be required to provide 

this total of 60,000 acre-feet of firm annual yield for new uae (Tr. VoL 4, following 

Ill 

• 

• 



Further economic feasibiliv; studies dictate increasing or decreasing 

the amount of w.:~ter to be made available for indus trial sales (Tr. VoL 4, Cross 

p. 

The fim ;;umual yield estir.lates are conservative and are based upon a 

conservative allocation under the Yellowstone Ccq:lact, a reserved Indian water 

right ass~tion, an ass~tion of prior rights :L.> Montana and \.Jyoming, and a 

severedrOO!?,ht condition (Tr. VoL 4, following j). 81, Test:L.'liJ!lY of Bondy, pp. 

through 30). 

Further resolution Indian rights ~;md the Yellowstone Cc!!ipact ~ld 

allow for better water supply estimates and a =e accurate size estimate of a 

reservoir to provide a given firm annual yield (Tr. Vol. 4, following p. 81, 

Testimcny of Bondy, p. 42) . 

. The Department of State Lands has requested a water reservation 

1,431 acre-feet per year fra~~ the Tongue River (Depa:r1::l::!ent of State Lands, 

Application 9931-r); and a water reservation request of 390 acre-feet per year 

fra~~ the Tongue River to be used for irrigation of state-owned lands (Department 

of State Lands, Application 9933-r). 

48. Although no significar,t additional irrigation development can occur in 

the Tongue River Subbasin unless new storage is developed, the }fontana Depa:rt:ment 

of State Lands Application includes no plans for development of storage in the 

Tongue River Subbasin (Draft EIS, VoL II, p. 

9933-r). 

and Applications 9931-r end 

49. \>lith the expcmsion of the e1tisting state-owned multipurpose reservoir 

on the T~ River, there be sufficient storage for t:l:E am::lU!lt of 'JJater 

requested frail the Tongue Rivsr by the ~U!!erlt of State L1mds in Application 

9931-r ~Application 9933-r. 



50. The folla;ving Conservation Districts have requested a water reservation 

from the Tongue River to irri~ate agricultural lands: 

a) Bio Horn Conservation District has requested a reservation 
o£"'1,034 acre-feet per year fran the Tongue River (Application 
No. 9952-r43P), 

Rosebud Conservation District has requested a reservation 
of 7,144 acre-feet per year fran the Tongue River (Application 
No. 10,005-r42KJ). 

c) North Custer Conservation District has requested 10,897 acre­
feet per year fran the Tongue River (Application No, 9947-r4~1). 

51. Although no significant additional irrigation develc:;;Jlglt can occur in 

the Tongue River Subbasin unless new storage is developed, the Big Horn, Rosebud, 

and North Custer Conservation Districts' Applications include no plans for 

developnent of storage in the Tongue River Subbasin (Draft EIS, Vol. II, p. 244, 

-and Applications 9952-r43P, 10,0J5-r42KJ a,,d 9947-r~. 

52. With the expansioo of the existing state-owned multipurpose reservoir 

oo the Tongue River, there will be sufficient storage for the am:runt water 

requested fran the Tongue River by the Big Hom, Rosebud, and North Custer 

CcnseTVation Districts. 

53. The averap;e annual rnin:L'"!Ull flows in the Tongue River at Miles City is 

approximately 30 cfs (Draft EIS, Vol. II, p. 358). 

54. The flow of the Tongue River at Niles City has been zero (Tr. VoL 

Recross of Fritz, p. 128). 

55. In order to maintain a flow in the Tongue River and cont bute to the 

i reservation of the Departn~nt of Fish and Game beluw the proposed ti~ 

purpose reservoir on the Tongue ver, it is necessary the Department 

Natur~l Resources to cause to sass an average of 75 cfs from the Reservoir. 

• 



It is established to the satisfaction of the Board that a storage right 

of up to 450, af/y 'Which is to include all existing .;.1ater rights is ths =unt 

of water necessary for the purpose the reservation at least to the year 2000, 

Howe~r, this reservation is subject to the following: 

a) Part of this reservation is to be used to meet t.~e request 
of the Deoartment of State Lands reservation reauest for 
1,431 acre-feet per year from the TongJe River (Application 
9931-r) and 390 acre-feet oer year from the Tongue Riv~r 
(Application 9933-r). 

b) Part of this reservation is to he used to meet the request 
of the Big PDrn Conservation District's reservation request 
for 1 ,034 acre-feet per year from the Tongue River (Application 
9952-r43P). 

c) Part of this reservation is to be used to meet the reservation 
request of the Rosebud Conservation District for 7,144 acre­
feet per year from the Tongue River (4'1Jlication No. l0,005-
r42KJ). 

d) Part of this reservation is to be used to meet the reservation 
request of North Custer Conservation District for 10,897 acre­
feet per year from the Tongue River (Application No. 9947-r42M). 

e) The Department of Natural Resources is to cause to release an 
average of 75 cfs fram the Reservation in order that for ths 
instream reservation in the Tongue River of the Department of 
Fish and Ga!re to be met, 

Findings Related to the Public Interest (89-890(3)(d)). 

58. The existing project will have to be abandoned unless it is repaired, 

but an expanded project would increase benefits now realized by the public, such 

as a good fishery and agricultural use (Tr, VoL following p. 99, Testimony of 

Fritz, 9; Tr. VoL 

59. Est:i.nates of the extent existing rights have been taken into account 

in the analysis of the proposed project, and such existing rir,hts would be protecta.d 

by ths proposed project (Tr. VoL following p. 81, Test:i.m:Jny of Bondy, p. 26). 



60. ~ Wot'llMitioo provided on plans for consttuction of the diversion 

~~ ~ spplicatian facilities and the maos of the location of potential 

~le ~ to !::e served by the project contain sufficient detail to adequately 

61. Prtwte develq:ment of the proposed project would lfr-ely ~ -~ult in single-

~ dew~t, selli.ng water to the hir.hest bidder (Tr. VoL 4, following 

p. 140, TeBtimony of Ferris, p. 6). 

62. ~tion of water by the State would result in a plan to optimize 

tb!! public beMfit (Tr. Vol. following p. 1110, Testim:;ny Ferris, p. 6). 

63. Pmlic interest has been served by many projects developed by the 

M:inti!M ~t of Natural !'.esources -~ Conservation and its predecessors 

(Tr. Vol. foll.o.ri.ng p. 140, Testim:ny of Ferris, p. 

41 

4 

64. 1."he ~ed project w:ruld provide water to all T~ River Subbasin water_ 

users at a prlce they can afford (Tr. Vol. Test:l.mony of Ferris, p. 6) . 

65. ~ resavation can provide a substantial amoont of additiooal stored 

water for use in the Toogue River Subbasin at a cost only marginally greater then 

I'!Wt, in aey event, be ~tded to repair this existing facility at its present 

storage capacity (Tr. Vol. 4, following p. 81, Testim:;ny of Bondy, pp. 2 and 38). 

66. 1."he pr.opo;~ed ~im of the project woold produce tmt benefits to the 

economy and the emir~t (Tr. 

p. 6). 

follcwinf, p. 99, Testimony of Fritz, 

67. The ~ foosibility of the propooed project lw; been da!lowltt&ted 

by~ ~~tim ©fa recmnais~e-level bem!fit/rost evahmtia! {Mooit!&.i'lll 

~ of ~tm'sl ~~ 500 ~tion, Awlicstiro fob. 9942-r42C), 

6$, leea111e ~1~ of the propceed project w:mld ~ oos~, the project 

~ ~Uy \~ht ('n, Vol. 4, foll~ p. 131, Teat:!m:my of Corrigal, p. 4). 

-



. I.J'ater from the proposed project can be made available :ill sufficient 

quantities and at a reasonable cost to both agriculture and industry (Tr. VoL 

4, following p. 140, Testimony of Ferris, p. 7). 

70. The economic w.alysis of the be.'lefits and costs concerning the project 

is sound (Tr. VoL 4, Cross Corrigall, 140). 

7L Additional storage can be provided either by raising the existing dam 

or by building a new dam downstream (Tr. VoL 

Boody, p. 

following p. 81, Te.'<timony 

Additional storage can be provided at the existing dam site by con~ 

structing the dam at its mmdnm1 elevation diractly or by raising the to 

successively higher elevations in stages by using gates after first building a 

spillway at the existing elevation (Tr. VoL 4, follow'ing p. 81, Testimony of 

Boody' p. 38). 

73. The mineral fuel resCJU:~:ces of the Yellowstone Basin are extensive and 

~rtant (Draft EIS, VoL L p. 

74. The largest coal mine the Yellowstone Basin is adjacent to the 

Tongue River Reservoir (Draft EIS, , I, p, 98), 

75. Staged raising of the reservoir could begin soon, keeping the reservoir 

level below the coal mines until mining near the reservoir is c~lete (Tr, VoL 

following p. 81, Test:lloony of Bondy, pp. 39 and 41) . 

76. Staged raising !:he reservoir 1i¥0tlld reduce acquisition costs and 

land rights conflicts (Tr. follvNing p. 11.0, Testimony of F~-ris, p, 3). 

, The M:mtana Depm:t:ll!>mt of Natural Resources and O:::nserwtion is now 

conducting studies to est:i.!ru!,te !:he fe.asibilit'j of hydroelectric generatL"lg 

facilities to its projects Vol, following p. 81, Tes~t of p. 

41). 

to pursue the addition of hydroelectric generation at the 

VoL 4, p. 140, Testirnony of Ferris, p, 7), 



Hydroelectric generation is feasible for the enlarged reservoir (Tr. 

VoL following p. 81, Testimony of Bondy, p. 41; Tr. VoL 4, Cross of Bondy, 

80. I'm ideal time to add generatL"'lg facilities would be during expansion 

·of the project (Tr. VoL 4, following p. 140, Test:lmony of Ferris, p. 

81. A 6-mega:watt power plant could be constructed 

to produce 21 million kilowatt-hours of electricity per year (Tr. Vol. 

of Bondy, p. 92). 

Cross 

82. Revenue for hydropower sales could used for repairs end improvements 

oo this <!00 other state water projects (Tr. VoL 4, Cross of Bondy, p. 95). 

83. Private water development :in the Tongue River Subbasin would cost up 

oo $50.00 per acre-foot (Tr. VoL 4, following p. 99, Test:lmony Fritz, p. 3). 

84. Differential pricing of water is an accepted method of merketing 

water, and by subsidizing irrigation, differential pricing results in an econcrnic 

benefit to the state (Tr. Vol. 4, Cross of Fritz, p. 122). 

85. Irrigation would be economically feasible with the proprJSed project 

(Tr. VoL 4, following p. 99, Test:lmony of Fritz, pp. 6 through 10; Tr. Vol 4, 

Cross of Fritz, p. 102). 

86. Water frcm the existing reservoir provides full or supplemental 

irrigation for nearly 17,000 acres (Tr. Vol. 4, follo;nng p. 99, Test:lmony of 

Fritz, p. 8). 

87. Most of the existing irrigation using water frcm the Tongue River 

Cross 

Fritz, p. 102). 

88. All of the lands proposed to be :irrigated are suitable for :irrigation 

(Tr. VoL 4, following p. 99, Test:fmnny of Fritz, p. 8), and no 

3 Mill. bri!en included in tlw project (M:>ntana Deparl::l:!lent of Natural F!e!lou:rces <!00 

Come:rvation, .1\pplicstioo No. 9942~r42C). 

-



89. The Montana Depart:ment of Health ani Envir0!1!!lefital Sciences did not 

apply for a reservation of watar for quality purposes in the Tongue River Sub~ 

basin (Tr. . 4. followin~ p. 81, Testimony Bondy, p. 40). 

The Tongue River !>.a::; been dry in the past at Miles 

~cross of Fritz, p. 128), 

water quality can 

(Tr. VoL 4, 

adequately considered 

development of the proposed project (Tr. VoL l;, Cross of Ferris, pp. 152 

through 155)' 

92. Water could be allocated from the proposed project for tmpraving water 

quality and alleviating existing water quality problems (Tr, Vol. 4, ~direct of 

Fritz, p, 127; Tr, VoL Recross of Fritz, p. 129). 

93. Any eroount of the new water s~ly provided by the proposed project 

could oo allocated to water quality, as the public interest dictates (Tr, Vol, 4, 

Cross of Ferris, p. 148), 

Increases in total dissolved solids (TDS), if any, caused 

paneled project ere unlikely to damage crops (Tr, VoL 4, Cross 

and 125)' 

Frtiz, pp, 124 

95, The Tongue River Subbasin has &'1 especially productive fishery (Draft 

EIS, Vol, I, p. 75). 

The Tongue River Reservoir provides a warm-water fishery for walleye, 

northern pike, smallm::Juth bass, and crappies (Draft EIS, VoL I, p, 76), 

97. The Tongue River provides on the li!Ost diverse sport fisheries the 

state (Draft EIS, Vol. I, p, 75), 

The Tongt!e River Reseri!Dir is a heavily used sco<Jrce of "-aried recreation 

(Draft EIS, VoL I, p. 50) , 

99, Increasing the size 

:recreation en.d fish and wildlife benefits of the existing :reservoir (Tr, VoL 

Cross of Fritz, p, 108), 



100. As the public interest dictates, fish and wildlife maintenance can be 

adequately cG'l'ISidered in development of the proposed project (Tr. VoL 4, Cross 

of Fritz, pp. 111 and 112; Tr. Vol. Cross of Ferris, p. 

lOL The existing reservoir and the proposed enlarged reservoir provide 

the benefit waterf<=Ml and fish habitat maintenance (Tr. VoL 4, following p. 

81, Testimony of Fritz, p. 9). 

102. l'iithout the existing project, irrigation carried out with existing 
ill 

water rights would dewater m.JCh of the Tongue River mst years, thereby greatly 

reducing instteam benefits (Tr. VoL 4, foll(Ming p. 140, Testim:my of Ferris, 

p. 

103. The existing reservoir provides good habitat for several species 

fish which thrive in the reservoir; they should oont:i.nue to do well i.."l the 

~reservoir (Tr. Vol. following p. 99, Testim:my of Fritz, p. 

104. No endangered species have been identified that would be harmed by an 

enlarged Tongue River Reservoir (Draft EIS, . I, p. 79). 

105. The purchase of storage in the enlarged reservoir for maintenance of 

fish m.d wildlife habitat in the subbasin ;rould be possbile if the reservation 

were granted (Tr. VoL Cross of Ferris, p. 145). 

106. The planning process of the expanded Tongue River Project has been 

going on since 1967 (Tr. VoL 4, following p. 81, Testimony of Bondy, p. 40). 

107. The Montana Depart:ment of Natural Resources and Conservation has done 

a substantial arncu:nt of work on the expansion of the Tongue River Project, 

including: 

a) A water supply study 

b) Preliminary design of several altsrnatiw of ~'l!llditlg 

the project 

Eall'lallic feasibility studies 

Pr•~limilrJm':y electrification studies 



The }bntruJa Legislature SU!JDCn:ted the Tongue Rhrer Project 

proposed expansion through sev-eral actions including: 

a) Funding for construction of ~~e Tor~ River Dam in the late 1930's 

b) Funding for a'llarp,ement studies i11 tl1e late 1960's 

c) Fundin11 for further enlm·gemerlt studies in 1975 

DirectL-,g the i·bntana DeDartrnent of Natural Resources m1d 

Conservation to enter negotiations with potential users of 

with the 

Indians 

(Tr. VoL follow:ing p, , Testim:Jny of Bondy, 1'· 41; Tr. VoL 4, 

following p. 140, Testimony Ferris, p, 8), 

109. The ~1Jnta'1a Legislature is likely to prov'icle further direction in 1979 

in the devel~t of the 

Testimony of l'cndy, p. 41). 

River Project . VoL 4, folloo:ing o. 81, 

110. The proposed project confo=s to d~e pu.u.c:y of this State and the PtJJ:pOSe 

of the Water Use Act: to encourage the v.'ise use of the State's water resources by 

making them available for aooropriation consistent with the Water Use Act and 

provide for the '>'lise 

State for the rna:m:un benefit: of its people least possible degradation 

the natural aquatic ecosystems (Tr. 4, Cross of Bondy, p. 88). 

111. It is established to satisfaction of tr~ that the reservation 

of a storaga ri&ht of uo to 450,000 to include all existing water 

rig.hts, cmd is subject to the conditions mentioned in Finding is in the oublic 

interest and thst there be progress toward ccrrpletion the facility and 

ac<::o!l"'lislhm!S1t of the ourpose within a reasonable t:iJ:Jl2 in accordance vlith an es-

tablislled plan. This reservation is ,000 a f t (F "rl' o. new s orage. HL Hlgs 

58 through 109; f~ntana Clepa rtment of Natura 1 Reso;;rces and Conservation, lip-



CO.'IICUJSIONS OF IAH 

Chaoter 8, Title 89, R,C.M. 1947, &,din particular, Section 89-890, 

R.C.M. 1947, authorize the adoption by the Hont:ana Board of Natural Resources 

~ Conservation of orders reserving water to qualified applicants for reservation 

of water. 

2. If ordered adopted, a reservation rrust be ordered adopted in accordance 

with Chapter 3, Tilte 89, R. C.M, 1947, and any rules adopted thereunder. 

3, The Applicant, the M::ntana Department of Natural Resources and Conservation,_ 

is m agency of the State of Montana and as such is entitled to apply to reserve 

waters within the State of Montana in accordance with 39-890, R.C 1947 and any 

rules adopted thereunder. 

4. All pertinent statutes ~ rules of the State of Montana have been ad-

hered tc inrevis<~ of this reservation application, both by the M:ntana Depart::mcnt 

of Natural Resources ~ Conservation and by the Montana Board of Natural Resources 

~ Conservation. 

5. Based upon the above Findings of Fact, all pertinent criteria delinested 

at Section 89-890, R.C.H. 1947, and any rules adopted there1.mder providing for the 

adoption of an order reservinE; water have been met. 

6. Nothing found herein has bearing u;on the status of water rights 

claimed by the Applicant other than those herein newly applied for, nor does 

anything fC\md herein have bearing on the status of cl.aimed water rights of any 

other party ~t in relation to those rights herein newly applied for, to the 

extmt necessary to reach a conclusion herein. 

II 



BEFORE TF~ BOARD OF 
NATURAL RESOURCES AND CONSERVATIOll 

OF THE STATE OF ~iONTANA 

------~---------------=====--- --- - ==---------=-- ------ ===-==----

IN THE MATTER OF APPLICATION FOR 
RESERVATION OF \-lATER NO~ 330-r42KJ 
BY THE U ~ S. BUREAU OF RECLM!ll.TION 

) 
) 
) 
) 
) 

FINDINGS 
CLUSIONS OF 
CATION NO~ 

FAC'~' AND CON­
LAIV OF APPLI-

30~r42KJ 

--------------------~------------=-==----==------------=----------=--

The above-entitled matter came on regularly for hearing on or 

about August , 1977, in Billings, Montana, before ~1ontana Board 

of Natural Resources and Conservation and its duly appointed Hearing 

Examiner, James Driscoll. The Applicant appeared and through its 

counsel of record, Thomas Gai~ The Montana Department of Natural 

Resources and Conservation appeared by and through its counsel of 

record, Richard Gordon, The Montana Department of Health and Environ~ 

mental Sciences appeared by and through its counsel of record, Mona 

Jamison. The Nontana Department of Fish and Game appeared by and 

through its counsel of record, F. Woodsite Wright and Clayton Herron. 

The fourteen applicant conservation districts appeared by and through 

their counsel of record, Gary Spaeth~ Utah International, Inc,, ap-

peered by and through counsel of record, Urban Roth. The l·lontana 

Power Company appeared by and through its counsel of record, Robert 

Woodahl~ Intake Water Company appeared by and through its counsel of 

record, Henry Loble. Witnesues were duly sworn, and oral and documentar} 

evidence was introudced, 

The Board, having read and fully considered the complete record, 

makes the following Findings of Fact and Conclusions of La>·l relating 

to the U.S~ Bureau of Ree ion, Application No. 330-r42KJ, for 



FL'IDINGS OF FAcr 

L The S. Bureau of Reclamation has ~-;plied for the reservation of 

121,800 acre-feet of water per year (af/y) fran the Yellowstone River for storage 

in the proposed Cedar Ridge reservoir to be used for municipal, industrial, 

recreation, and fish and wildlife purposes S. Bureau of Reclamation, Application 

NO. 12330-r42Kj). 

2. The reservoir, with a capacity of 144,000 acre-feet, would irnmdate 

5,030 acres on the north side of the Yellowstone River on Starved to Death Creek, 

a tributary of the Yellowstone River, in Treasure and Rosebud Counties about 16 

miles norl':hwest of Forsyth (U.S. Bureau of Reclamation, Application No. 12330-r42KJ; 4 

Draft Addendun EIS, ~-lap 1, following p. 

Findings Related to the Purpose of the .Reservation (89-890(3) (a)). 

3. The purpose of the reservation request is to divert and store water 4 

for release during critical ~ flCM periods VoL , following p. 

Testimony of Derwood Mercer, p. 

4. The released water would replace or atlgillel:lt flows used for municipal, 

industrial, recreation, water quality, aquatic resource maintenance, irrigation, 

sanitation, and fish and 1-dldlife purposes (Tr. VoL 18, following p. 

Testimony of Mercer, p. 12). 

5. The purposes and uses ere sil'!'.ilar for all three U.S. Bureau of Reclemation 

proposed offstream storage projects along t.'le Yellowstone River (Tr. VoL 19, 

Cross of Mercer, p. 10; Tr. VoL 18, following p. 179, Testimony of Mercer, pp. 

7 and 10). 

6. It is established to the satisfaction the !3om:d that a purpose of 

the rroe!:Vation ~ hem shown (Findings 3 through 5) . 

~ Related ro the Need for the Reservation (89-890(3) (b)) . •· 
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storage 

the other applicants Cross 11ercer, pp. 10 and 51) . 

IL Certain reservation requests of other applicants are granted herein 

(See "Order," , 1 through 

9. It establish-Ad to satisfaction the Board that a need has 

been shown for the reservation of w-ater to stored in Cedar Ridge Reservoir 

in Treasure and Rosebud Counties (Findings 7 and 8) . 

Findings Related tc the ~"'mt of Water Necessary for the Purpose of the 

Reservation {39-890(3)(c)). 

10. The Application for a maldriUll a.'l:'lua1 need of 121,800 acre-feet of 

water frcm the Yellowstone River to be stored in a."l offstream reservoir (U.S. 

Bureau of Reclamation, Application No. 12330-r42KJ). 

required every year (Tr, VoL 19, Test:!m::;ny 

12. The offstream reservoir would v•'JVJcu"' storage so t.'w.t water could be 

returned to the river for irrigation uses, lllllnicipal uses and industrial uses 

(Tr. 19, Test:Lvnony of Mercer), 

13. Hith an offstn:>an resenoir, the ins:tr13am flews could be regulated so 

as to protect water quality and recreational use a.'1d and wildlife use (Tr, 

19, Testimony of 11ercer). 

14. Water would be pUTlped fran the river during periods of GKcess flov.'S 

returned to t.he river durinp, months VoL 19, Testimony of 

Mercer). 

15. The anticipated increase in energy~related depletions projected tor 

the Mid~ and ~r Yellowstone subbasins under the inlta:me:!ULte level of development 

by the year 

16. The anticipated increase in irrigation depletiona projected the 

the lewl of development 



by the year 2000 is 83,840 af/y (Draft EIS, Vol. II, p. 239). 

17. The total anticipated increase in depletions projected for the Mid~ 

and ~ Yellowstone subbasins under the L>te:rmediate level of development for 

these two uses by the year 2000 is 159,330 qf/y (Findings 15 and 16) . 

18. A pw:pose of the reservation is to provide stored water for uses such 

as those clisucssed above in Findings 12 • 1 3 , 14 a 11 d 15 ( Vol. 18, 1 owi p. 

179, Testim:my of Mercer, Fincl:ing 4) . 

19. It is established to the satisfaction of the Board that the applied~ 

for 121,800 af/y of water a reasonable ll!!!OU!lt of water necessary for the 

purpose of the reservation (Findings 15 through 18) . 

20. It is further established by the Board that the Bureau Reclamation 

may only withdraw water fran the Yellowstone River daring 

Findings Related to the Public Interest ~39-890(3)(d)). 

21. Stored water 1NOUld be released fran the proposed project to aug,rnent 

flews during critical summer periods (Tr. Vol. 18, following p. 179, Testimony 

of Mercer, p. 12). 

22. Stored water would be available frcm the proposed project for new 

diversionary uses (Tr. Vol. 18, following p. 179, TestL~y of Mercer, p. 121). 

23. Possible effects of the proposed project en the eccsystem include 

establishnent of a rnultispecies wa:rm-water fishery, introduction of ~WSkrat into 

the erea, and attraction of migratory waterfowl (Draft Addendw-. EIS, pp. 34 mid 

mld flatwater recreation and fishLY'lg opportl.!nities muld be ~ (Draft 

Mdendt.m EIS, pp, 36 and 38), 
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25. It is established to the Boarcl that ~;.-...,e reservat:ion 

of 12L800 a£/y frcrn the Yellowstone River for storage at the Cedar Ridge site 

in Treasure and Rosebud counties tt.at there will 

be progress toward accomplishment of the purpose with reasonable diligence 

accordance with an established plan 

r42l<J). 

Reclarration, Application' 12330~ 

26. T!1e public interest requires that specific design, construction, and 

and probable allocations of water to various beneficial uses be supplied so t..l-Jat 

other water users :in the basi.n may know t:.l-te status the proposed Cedar Ridge 

Project and the amount of "-'ater availsble for appropriation (Application No. 

r42l<J). 

OF 

1. Chapter 8, Title 89, R.C.M. 1947, in particulsr, Section 89-890, 

R. 1947, authorizes the adoption the 1-bntana Board of Natural Resources 

and Conservation of orders reserving water to 

of water. 

a reservatian rrrust ordered adopted in accordcunce 

with Ch..apter Title 89J 

3. The Applicant, Bureau 

States 

Montana in accordance 

thereunder. 

4. All pertL'"!ent statutes 

1947, and rules adopted thereunder. 

Reclamationt an agency of the United 

to reserve waters wit:.l-Jin t.'1e State of 

c , and any rules adopted 

State of tb1ts:ar l-.ave been 

adhared to in the review of t..llls re:setvati<m apiJ:c.c<.:C<~.o.&ur!, both by the ~bntana 

Natural R!esources end by the rb:ttsl:Ja Bc:ard of 



5. Based man the above Findings of Fact, and specifically based upon any • 

o:mditioo, lici.tatirn, or modification of t.lJ.e full applicatirn appearing in said 

F:irdil:lgS, all pertinent criteria delineated at Sectirn 39-890, CJ1. 1947, and 

any rules adopted thereunder providing for the adoption of a\'1 order reserving 

water have been met. 

rlotl1ing found herein has bearing 11p<.-"'11 the status of water rights claimed 

by the Applicant other than those herein newly applied for, nor does anything found ~ 

herein have bearing on the status of cla:ir.led water rights of any other \)arty e:tcept 

in relation to those rights herein newly applied for, to the extent necessary to 

reach a =lmiiro herein. 



NATURAL RESOURCES 
THE STATE OF MONTANA 

IN THE ~ATTER OF APPLICATION FOR 
RESERVATION OF WATER NO. 2 
BY THE U.S. BUREAU OF RECLA11ATION 

The above-entitled matter came on 

) 
) 
) 
) 
) 

OF FACT AND CON-
CLUSIONS LA\~ ,w APPLI-
CATION ~ 123 -r42K 

for hearing on or 

about August 31, 1977, llings. Montana, before the Montana Board 

of Natural Resources and Conservation and s duly appointed Hearing 

Examiner, James Driscoll. The t by and through its 

counsel of record, Thomas Gai. The Montana Department of Natural 

Resources and Conservation appeared by and through its counsel of 

record, Richard Gordon. The Montana Deoartment Health and Envir-

onmental Sciences appeared counsel record, Mona 

Jamison" The Montana Department Fi Game appeared and 

through its counsel of record, F. ide Wright and Clayton Herron. 

their counsel of , Gary Spaeth. Utah International, Inc"• ap-

peared by and through its counsel f Urban th" The Hontena 

Co~pany appeared by its counsel record, Robert 

~Joodahl. Intake I.Jater by through its counsel of 

record, Henry ~able, Witnesses were duly sworn, and oral and documentar~ 

evidence was introduced. 

The Board, read considered the complete record, 

the ' 1 Fact of Law relating 



to the U.S. Bureau of Reclamation, Application 

Sunday Creek offetream storage: 

2 

• 

-

• 



FLtiDINGS OF FACf 

539,0C{) acre-feet of water per year (af/y) 

the proposed Sunday Creek reservoir to 

the reservation of 

the Yellowstone River for storage 

mJ:riicipal, industrial, 

recreation, and fish and h~ldlife purposes ,S, Bureau of Reclamation, Application 

No. 12J32-r42K), 

2, The reservoir, with a capacity of 

, 700 acres on the north side of the Yell01ostone River Custer COIJnty near 

the Miles airport 12332-r42K). 

Findings Related to the Purpose of the Reservation (89-890(3)(a)), 

3, The purpose of the reservation request is to divert store water 

for release during critical summer flow periods Vol, 18, following p, 179, 

Testim:Jny Derwood Hercer, p, 12) , 

industrial, recreation, tvater quality, aquatic resource lnainter.ance, irrigation, 

sanitation, and fish and wildlife purposes , 18, follcwn_ng p, 179, 

Testimony of }!ercer, p, 12), 

5, The purposes and uses are similar for trxee S, Bureau of Reclamation 
' 

proposed offstream storage projects along the Yellowstone River (Tr, VoL 

Cross of !1ercer, p. 10; Tr, VoL 18, toll(JWing p, 179, Test:im:Jny of }!ercer, pp, 

7 and 10). 

6. It is established to ~~e 

reservation has been shown 



llltorage projects dC!'ends on 1:.~ level of water reservation requests granted to 41 

the other applicants (Tr. VoL 19, Croslll of !1ercer, pp. 10 and 51L 

8, Certain reservation requests of other applicants llre granted herein 

(See "Order," 'I 1 through 96) . 

9. It b establishOO to the satisfaction 

been shoiin for the reservation of water to be stcred in Sunday Cree.lc Reservoir 

in Custer County (Findings 7 and 8). 

Fi.nding!! Related to the lmvunt of Water Necessary for the Pm:pose of the 

Reservation (89-890(3)(c)). 

• 

10. The Application is for a maxim.m ~1 need of 539,000 acre-feet of 41 

water ~ the Yellowstone River to be stored in an offstream :rese:;:voir (U.S, 

~ of Reclamation, Application !~. 12332-r42K). 

lL Amrual flow data shows that the annual need ~d not be 

required wery yesr (Tr. Vol. 19, Test:im:;ny of Mercar). 

12, The offstream reservoir would provide stcrage so that water could be 

returned to the river for irrigation uses, mmidpal uses and :l.ndustrial uses -. 

(Tr, Vol. 19, Testirn:my of Mercer) , 

13. With an offstream reseiVOir, the instrearn flews could be ragulated so 

as to protect water quality _and recreaticnsl use for fish and wildlife use (Tr. ~ 

VoL 19, Tea~ of Mercer) , 

14. Water would be punped frC!ll the river during periods of excess flews 

and re~ to the river during oonths of lc:w flO!il$ (Tr. VoL 19, Testiloony of 41 

Mercer). 

15. The antidpat:OO increase in energy-related depletiom projected for 

d1!f.l Mid- ."md ~ Yella~l:ol:le subbasins under the intet'l!ll!diate lewll of devslcpmmt 

~ d1!f.l ~ 2000 it; 75,490 ef/y (Dreft EIS, Vol. II, p. 230). 

16. 'I'M I'!J'lticipat:OO increase in irrigatio;:; depletiom :projected for the 

Mid- and ~ Yel~tom subOO,sim under the intennediate level of development 

• 



by the vear 2000 (Draft EIS, 

and Lower Yella,•stone subbasL'ls under the L'lte:rmediate level of developmer1t for 

these two uses by the 2000 is 1 

18. A purpose of reservation is to provide stored water uses suc.}j 

as ~~ose disucssed above in Findings 12, 13. 14 and 15 ( Vol~ 18, following P~ 

179, Testiloony of Hercer, p. FL""!dir.g 4). 

It eEtablished to the satisfaction the Board that the applied-

for 539,000 af/y of water is a reasOP.able amount of water necessac-y for the 

purpose of the reservation (FL'ld:lngs 15 throug.'J 18) . 

20. It is further established by the that the Bureau of Reclal:J'ation 

wy only withdraw water from the Yellowstone River during high flows. 

Findings Related to the Public Interest (89~890(3)(d)). 

21. Stored water would be released frcm the proposed project to atll~!nt 

flows during critical Stm11el: periods ~ VoL 13, following P~ , Testimony 

of Mercer, p. 12). 

Stored water would be available from the proposed project for new' 

diversionary uses (Tr. Vol. 18, following p. 179, Testimony Mercer, p. 121). 

23. Possible effects of the proposed project on the ecosystem include 

establishment of a =ltispecies ws:rm~water fishery, introduction of muskrat: L'1to 

attraction of migratory waterfowl (Draft M:ier!dum EIS, pp. 

Increased number of waterfowl could benefit hunters and sightseers, 

and fla~#ater recreation 

Addendtm EIS, pp and 38)' 



25. It is established to the sfaction of the Board that the reservation 

539 ,OO!l from the Yellowstone River storage at the Sunday Creek site 

in Custer Co1unt.v near the Miles City airport is in public interest and that 

there 11 be progress toward accomplishment of the purpose with reasonable ligence 

in accordance than established plan (Bureau Reclamation, Appli on No. 1 

ri!2K). 

26. The public interest requires that specific design, construction, and 

operating plans; economic, social, and environmental analysis; time schedules; and 

probable locations of water to various beneficial uses be supplied so that other 

water users in the basin may know the status of the prcposed Sunday Creek Project 

and the amount of water available for appropriation (Application No. 12332-r42K). 

CONCLUSIONS OF lAW 

L Chapter 8, tle 89, R.C M. 1947, and in particular, Section 89-890, 

R.C.M. 1947, autho zes the adoption by the f·lontana Board of Natural Resources and 

Conservation of orders reserving water to qual i ed applicants for reser·:ations of 

water. 

If ordered adopted, a reservation must be ordered adopted in accordance 

with Chapter B, Title 89, R.C.I~. 1947, and any rules adopted thereunder. 

The Applicant, U.S. Bureau of Reclamation, an agency of the State of 

Montana, is entitled to apply to reserve waters thin the State of Montana in 

accordance th Section 89-890, R.C.M. 1947, and any es adopted thereunder. 

4. All pertinent statutes and rules of the State Montana have been ad-

hered to in the review this reservation Appl i on, both 

Natural Resources and Conservation and the Montana Board 

the Montana Department 

Natural Resources 

, 



5. Based upon the above Findings, and fica ly based upon any condition, 

limitation, or modification of the 1 Application appea ng in said ngs, all 

pertinent teria delineated at Section 89~890, R.C.M" 1947, and any rules adopted 

thereunder providing for the adoption of an order reserving water have been met. 

6, Nothing found herein has bea ng upon status of water ghts aimed 

the Applicant other than those herein newly applied for, nor does 

herein have bearing on the status of cl med water ghts of any other 

ng found 

except 

in relation to those rights herein newly applied for, to extent necessary 

reach a concl herein. 



BEFORE THE BOARD OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

--------------------------------==-=-----=------=---------~----------

IN THE MATTER OF APPLICATION FOR 
RESERVATION OF WATER NO. l233l-r43Q 
BY THE U.S. BUREAU OF RECLA11ATION 

) 
) 
) 
) 
) 

FINDINGS OF FACT \ND 
CLUSIONS OF LAl-J OF APPLI­
CATION NO. 12331 r43Q 

---------------------------------------------------------------------
Th~ above-entitled matter came on regularly for hearing on or 

about August 31, 1977, _in Billings, llontana, before the Montana Board 

of Natural Resources and Conservation and its duly appointed Hearing 

Examiner, James Driscoll. The App~icant appeared by and through its 

counsel of record, Thomas GaL The C!ontana Department of Natural 

Resources and Conservation appeared by and through its counsel of re­

cord, Richard Gordon. The r~ontana Department of Health and Environ-

mental Sciences appeared by and through its counsel of record, Mona -4 

Jamison. The Montana Department of Fish and Game appeared by and 

through its counsel of record, F. Hoodside lvright and Clayton Herron. 

The fourteen applicant conservation districts appeared by and through ~ 

their counsel of record, Gary Spaeth, Utah International, Inc., ap­

peared by and through its counsel of record, Urban Roth, The !'lantana 

--

Power Company appeared by and through its counsel of record, Robert 4 

Woodahl. Intake Water Company appeared and through its counsel of 

record, Henry Loble. Witnesses were duly sworn, and oral and documentar 

The Board, having read and fully considered the complete record, 

makes the following Findings of Fact and Conclusions of Law relating 



to U.S. Bureau of Reclamation, Application 

Buffalo Creek offstream storage: 

l-r43Q, for 



FINDINGS OF FACf 

The U.S. Bureau of Reclamation has applied for the reservation of 

68,700 acre-feet of water per year (af/y) frcm the YellekJStone River for storage 

:in the proposed Buffalo Creek reservoir to be used for m.micipal, industrial, 

recreation, and fish and wildlife purposes S. Bureau of Reclamation, Application 

NO. 12331-r430). 

2. "I."he reservoir, with a capacity of 115,000 acre-feet, would :intmdate 

2,660 acres on the north side of the YellekJStone River :in Yellowstone County 

near the town of Custer S. Bureau of Reclamation, Application No. l2331-r43Q). 

Findings Related to the Rurpose of the Reservation (89-890(3)(a)). 

3. The purpose of the resavation request is to divert and store water 

for release during critical S1.lllill€r flow periods (Tr. Vol. 18, follOiWJg p. 179, 

Testimony of Derw::lod Mercer, p. 12). 

4. The released water would replace or a~t flekJS used for municipal, 

industrial, recreation, water quality, aquatic resouh:e maintenance, irrigation, 

sanitation, and fish and wildlife purposes (Tr. VoL 18, follOiWJg p. 179, 

Testimony of Mercer, p. 12). 

5. The purposes and uses are similar for all three U.S. Bureau of Reclamation 

proposed offstream storage projects along the YellekJStone River (Tr. Vol. 19, 

Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testim:Jny of l1ercer, pp. 

7 and 10). 

6. It is established to the satisfaction of the Board that a purpose 

the reservation has heen shown (Findings 3 through 5). 

Findines Related to t.l-te Need for the Reservation (89-890(3) (b)). 

7. The need for each of the three U.S. Bureau of Rec~tion offstre<m:J 

4 



sl:orage projects on !:.~ level of water reservation requests granted to 

the o~ ~licantll (T!:, VoL 19, Cross of !1ercer, pp. 10 end 51) . 

I:L Certain reservation ri!!Qtlell ts 

(S.X "Order," ' 1 tbrough 96) . 

other applicants are granted herein 

9. It is !!Stablished Ito thE satisfaction of t,"le lloard that e need has 

been shown for t.c"le reservation of t,J'Qter to be stored in Buffalo Creek Reservoir 

in Yell.w!:itone County (Fi.ndinp,s 7 and 8). 

findings Related to the ~t of 'W.ater Ne<::essary for the Purpose of the 

Reservation (S9-890(3)(c)), 

10. The Applic:atioo is for a mal!:im:m ml'!'lUal need of 63, acre-feet of 

water fnm the Yellowstone River to be stored :in an offstream reservoir (U.S. 

~of Reclm!lation, Application No, 12J31-r430). 

11. Ai'!m.!a1 flow data sb:Mi that the s:n:rrual 'ii'Ol.lldnotbe 

required every year (T!:. Vol. 19, Testi.mmy of :iercer), 

12. The offstrear.~ reservoir would provide storage so that water be 

returned to the river for irrigatioo uses, rll!micipal uses and w.dustrial uses 

(T!:. VoL 19, Test:ina!y of Mercer), 

13. i.jith an offstreal!l reservoir, the ins !:ream flews could be regulated so 

as to protect ~,J'Qter quality and recreational use and fish and wildlife use (Tr. 

VoL 19, Tii!st:l!!laiY of Mercer). 

14. \later '!iruld be frOl!l the river duri."1g periods of excess flews 

and returned to the river during !lli:mtha of low flews (Tr. Vol. 19, Testiloony of 

!"lercer). 

15. '~.'he mticipated increese in energy-related depletions proj~t~ for 

the Mid- and ~r Yellows~ !ltlbbaa:ins the intermed:iat® level of dwelopment 

by the year 200J b 75,490 af/y (Draft EIS, VoL II, 230). 

16. The ~ticipated increass in irrigation depletions projected for the 

l.fid~ la'll!!r Yellcws~ whbesi!M the 1~1 of d!!"velopment 



by the year 2000 is 83,840 af/y(Draft EIS, VoL II, p. 

The total anticipated increase in depletions projected for the Mid­

e.nd Lolier YellCJWStone subbasins under the intenllediate level of development for 

tlu!se ~uses by the yesr 2000 is 159,330 af/y (Findings 15 and 16), 

A purpose of the reservation is to provide stored water for uses such 

as those disucssed above in Findings 12, 13, 14 and 15 ( . Vol. 18, following p. 

179, Testb!!ony of Hercer, p. 12; Finding 4) , 

19. It is established to the satisfaction of the Board that the applied­

for 63,700 af/y of water is a reasonable amount of water oocessary for the 

purpose of the reservation (Findings 15 throug.~ 18) . 

20. It is further established by the Board that the Bureau Reclamation 

Findings Related to the Public Interest (89-890(3)(d)). 

21. Stored water would be released from the proposed project to augment 

flClWS during critical soome:r psriods (T:r. Vol. 18, following 179, Test:im:my 

of Uen:er. p. 12) . 

22. Stored water would be available frcm. the proposed project for new 

diversionary uses (Tr. Vol. 18, following p. 179, Testimony of Mercer, p. 121). 

23. Possible effects of th<: proposed project on the ecosysten include 

establishllmt of a rrultispecies wm:m-water fishery, introduction of tr~.~Skrat into 

the area, and attraction of migratory w'Clterfowl (Draft Adde!:xlum EIS, pp. and 

37). 

24. Increased ~ of waterfwl oculd benefit hunters l.lnd sightseers, 

and flstwater recreation and fishing opportl.mities would be ~ (Draft 

Alkllmdwl EIS, pp. 36 and JS) , 
4 



25. It is established to the s faction of the Board thi'lt the reservation 

68,700 af/y from the Yellowstone River for storage at the Buffalo Creek site 

in Yellowstone County is in the public interest and that there will be progress 

toward accoMPlishment of the purpose with reasonable diligence in accordance with 

an established pli!n (Burei!u of Reclamation, Application No. 1 -r43Q). 

26. The public interest requires that speci design, construction, 

oper~ting plans; economic, social, and environmental an~l s, time schedules 

and probable allocations of water to various benefi uses be supplied so that 

other water users in the basin may know the status of the proposed Buffalo 

Project and the amount of water avail~ble for appropriation (Application No. l2331-

r43Q)' 

CONCLUSIONS OF LAW 

1. Chapter a, Title 89, R.C. 1j47, and particular, on 89-890, 

R.C.M. 1947, authorizes the adoption by the Montana Board of Natural Resources and 

Conservation of orders reserving water to qualified applicants 

w<~ter, 

reservation of 

2. If ordered adopted, a reservation must be ordered adopted in accordance 

th Chapter 8, Title 89, R.C,M. 1947, and any es adopted thereunder. 

3. The Applicant, U.S. Bureau of Reclamation, is an agency of the United 

States and as such is entitled to apply to reserve thin the State of 

Montana in accordance with Section 89-890, R.C.M. 1947, and rules adopted 

thereunder. 

4, All pertinent statutes and rules of the State of Montana have been ad­

hered to in the review of this reservation Application, both by the Montana Department 

of Natural Resources and Conservation and by the Montana Board of Natural Resources 

and tonserv~ti~. 



5. Based upon the above Findings Fact, and specifically based upon any 

condition, limit~tion or modification of the 1 Appli on appearing in 

Findings, ~11 pertinent criteria delineated at Section 89-890, R.C.M. 1947, and any 

l'!!les adopted thereunder providing for the adcption of an order res;er'ving water have 

been met. 

6. Nothing found herein has bearing upon the status of water ghts claimed 

by the Applicant other than those herein newly applied nor does a,:ything found 

here1n h1ve bearing on the status of claimed water ghts of any other pa except 

in relation to those rights herein applied for, the extent necessary to 

• 



BEFORE THE BOAfuD OF 
NATURAL RESOURCES A!!D CONSERVATION 

OF TI:-!E STATE OF MONTANA 

---------------------------------------------=-------=-=-------~---==-

IN THE ~TIER OF APPLICATION FOR 
RESERVATION OF WATER NO. 1781-r 
BY THE MONTANA FISH AND GAME 
COM!USSION 

) 
) 
) 
) 
) 
) 

FINDINGS OF FACT ANCJ 
CLUSIONS OF LAW OF \?PLI­
CATION NO. 1781-r 

----------------------------------------------------------~--=--------

The above-entitled matter came on regularly for hearing on or 

about Augu,;~t 17, 1977, in Billings, !'fontana, before the Hontana Board 

of Natural Resources and Conservation and its duly appointed Hearing 

Examiner, Jame$ Driscoll. The Applicant appeared by and through its 

counsel of record, F, Woodside Wright and Clayton Herron. The l!ontana 

Department of Natural Resources and Conservation appeared by and through 

its counsel of record, Richard Gordon. The fourteen applicant conser-

vation districts appeared by and through their counsel record, Gary 

Soaeth. The City of Billings appeared by and through its counsel of 

record, Calvin Calton. Utah International, Inc., appeared by and 

through its counsel of record, Urban Roth. The Intake l•later Company 

appeared by and through its counsel of record, Henry Loble and Boyd 

Henderson. The Montana Power Company appeared by and through its counsel 

of record, Robert WoodahL The r1ontana Water Developmi'!nt Association 

appeared without benefit of counsel. The Great Western Sugar Company 

appeared by and through its counsel of record, Richard McCann, Trout 

unlimite~ ~d the Federation of Fly Fishermen appeared by and through 

thdz cows®l of record, James Goetz, The Montana Wildlife Federation 



appeared by and through its counsel record, !limn Hadden. The 

Environmental Information Center appeared by and through its counsel 

lliarn Leaphart. tnesses Here duly sworn, and oral and 

documentary evidence ,,·as introduced. t 

The Board, having read and ful considered the complete record, 

makes the following Findings of Fact and Conclusions of Lu·s relating 

to the l-funtana Fish and Game Commission, Apulication No. 1781-r: 

-
-



FINDINGS OF FACT 

l. reaches of the Yellowstone River and certain of its 

major tributaries for which an instream reservation of water has been 

applied for by the Montana Fish and Game Commission are shown Map 

1 (Draft EIS, Vol. I, p. 181). 

2, The Department of Fish and Game has appl for an instream 

reservation on many of the streams the Yellowstone River Basin, 

including a request for an instream reservation in the Yellowstone 

River (Montana Fish and Game Commission, Application No. 1781-r). 

3, Fish and Game has made lawful, proper and timely application 

for reservation of water, to maintain flows, levels, or qualities 

water thereof, in the Yellowstone River Basin, including the reaches 

and tributaries thereof, as follows: 

UPPER YELLOWSTONE BASIN (Town of Gardiner to mouth of Boulder River) 

Armstrong Spring Creek 

Bear Creek 

Big Creek 

Billman Creek 

Brackett Creek 

Cedar Creek 

Cinnabar Creek 

Coke Creek 

Eight Mile Creek 

Emigrant Spring Creek 

Flathe&d Creek 

Fle;;;hrnan C..:eek 

Fridley Creek 

Little Mission Creek 



l~ld Spring Creek 

Mill Creek 

;~elson Spring Creek 

Rock Creek (Shields Drainage) 

Rock Creek (of the Yellowstone) 

Shields River 

Sixmile Creek 

Smith Creek 

Sua! Creek 

Tcm Miner Creek 

Trail Creek 

Yellowsl::One River Ciain Cl:!.:mnel, ~ to Boolder River) 

MIDI)IE YELlll-ISIOOE BASIN (Boulder River to Bigb::lm River) 

Mid-Big T:l.J:lber Creek 

Lower Big Timber Creek 

Upper Bllle!Water Creek 

!1iddle Bllle!Water Creek 

Lower Bllle!Water Creek 

Bridger Creek 

lloolder River (Sweet Grass County} 

Boulder River (Sweet Grass and Park Camties) 

Boulder River (Sweet Grass County) 

Upper Butcller Creek 

~r wtcle: Creek 

Castls Creek (Stillweter C~t:y) 

• 
-
-

-
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Bighorn !liver 

Otter Creek 

Powder !liver 

~Creek 

Yellrn~tooo River (Big Hom River to !1ontana-North Dakota State Line 

(Exh. DfG 1781-r pii & iii). 

4. 'I':!e Department of Health and Envir~ta1 Sciences has also applied 

fa: an im!tream reservation for waters in the Yellrn,jStane Rive:;: (Department of 

Health and Emrircmental Sci~, Application No. 10003-r). 

5. Although the purpose, !:l1e need and the public interest of each of 

these reservation requests differ, the granting of ooe instream reservation 

would insure the other stste agency an im!tream reservation. 
~ 

6. Because the purpose, the need and the public interest for a Fish and 

(',ame im!trecm reservation throughout the entire Yellrn.n;tane River Basin are 

basically the same, t.l<te Board, as hereinafter set forth, adopts general Findings 

of Fact relating to these elernmt!! of water reservations as ~ted by R.C.M. 

89-390. 

Filldinp;s Related to the Purpose of Instream Reservations of Haters in Streams 

of the Yel~tane River Basin (69-890(3)(a)). 

7. ~ purpose of the res~tion is to ensore thet waters are cwailab1e 

!t ~ is an ~t and 'll'iab1e fishery 

1-1, ;md qoolity of water 

1781-r, p. 1 ~ 3). 

in t~ Yellcimtooe River Basin (Tr. Vol. 18, Te!ltisfX!:J of Halt~, p. 2) 

-

• 

--



9. A pm:pos.e of the :irlsttem~ reservation being OOil.lght by the DeparO"i'lalt 

of Fil'lh m1!d ~ u to maintain the abundant IIDd viable fishery IIDd aquatic 

~tm ~tmt the YellJ:MiltoM River Bru>in (Application lb. 1781-r). 

10. A pm:poss of the r~tion is to provide fish and wildlife h!lbitat 

!!uffic:ient ro ~tuata the diverse species c~ising t-he various natural 

Mbitata (K:mtam Fish m ~ Camdssion, Application lb. 1781-r). 

11. A pw:pose of the r~tioo is tc help maintain water quality (M::ntarJ.a 

Fish and~ ('.ozissioo, 1\pplicatioo tlo. 1781-r, 

12. A pm:pose of the re~tioo is to ccnttibute to a clean and healthful 

~~Fish and~ ~ssioo, Application Iio. 1781-r, p. 3). 

13. It is established to the ~>atisfac:tion of the Boord that the pw:pooe of 

m wtrema ~atioo of wai:enl of ~-streams in tha Yell.owstone River Basin 

hmi been sOO!m. 

Findings Related to the Need of lnmtteam ~ervatiool!l of Waters in Streams 

of the Ye1~1:01111! River Buin (89-390(3) (b)). 

14. Instrea:~~ r~tioos are necessary fer chamel flushing IIDd the nmn­

t~ of the clwmels (Tr. Vol. 18, Tootill!!.:!iny of Rsiclmuth). 

15. Imlttema r~tioos are necessary to control aquatic plant growth 

. m to maintain aquatic and wildlife species mrl the fishery of the Basin 

(Application 1781-r, pP. 1 i::M'oogh 3). 

16. There b a public nood for the purposes of p!'Xl'dding fbh and wildlife 

h!lbitat wffident ro ~W!!te the diVEXse l!lpi!!Cies ~sing this natural 

resoorce at ~b ~able to cw:rmtly existing lewis. 

'There b a nood for the :m~tioos of waters of the YellOWllltoos 

River 11M ita td.ootaYies foc r~ticr~al ~ wcli ~ be oot by the 

r~atloo of fli:MI ~md by Fish ~ G!!ml!. 



le. The need for reser~rations of water in each stream reach requested by 

Fish and ~ is to provide for continued preser~ration of fish and wildlife 

habitat sufficient to perpetuate the several and many species found in each 

streml! reach at currently e.'l:isting levels; to provide water~based and water-

related recreation for residents of this stste and tourists and other transients ~ 

to this stste; to provide Fish and r~ standing to represent the public's 

interest in fish and wildlife and recreation When future applications for water 

use pemits in the stream reaches are being considered (MJntans Fish and Game ill 

19. It is established to the satisfaction of the Board that the need for 

Findinge Related to the Public Interest,.vf Instream Reservations for the Waters 

in the Streams of the Yellowstone River Basin (89-890(3)(d)). ~ 

20. The Fish and Game's application for reservations of water in the 

Yellowstooe River Basin represents the public interest in preserving, protecting 

and enhancing the envirorment (Fish and Game Proposed Finding 75). 

21. The application of the Fish and Game is in the public interest in that 

it provides aesthetically pleasing surroundings, and that it preserves fishing 

waters in their natural existing state (Fish and Game Proposed F:i.ncling 75). 

22. The inst:ream reservation is in the public interest in that it protects 

and preserves fish habitat, preserves recreational sites and ensures perpetuation 

1 

.t 

of nan-game wildlife in the existing ecosystem (Fish and Proposed Finding t 

75). 

23. The instream reser~ratian is in the public interest in that it will: 

a) cootinue the perpetu01tion of the fish and wildlife resources; 

b) coot:i.noo perpetuation of lh! fish emd wildlife resources for 

wn:ent ~ future utilization by lh! public; 

c) ll!l1!linta:in water q~mlity 
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24. It is established to the satisfaction the Board that t.'1e public 

interest for imtream reservations of the waters in the streams of the Yellowstone 

Findings Related to t.~e A"TIOunt necessary for the Purpose of the Reservation 

of \-lat&s of the Strea:ns of the YellOi·Jstone River Basin (89-890(3) (c)). 

Instream Reservation of the Yellowstone River at Sidney, Nontana 

25. The fish species present in this part of the Yellowstone River are 

sturgeon, paddlefish, ~e, trout, minnow, sucker, catfish, 

perch and dr..m. gvld."'y'<!!. 
sunfish, 

The resident and migratory Wildlife species present in this part of 

the stream are loons, grebes, pelicans, conoorants, swans, geese, ducks, vultures, 

haWks, eagles, falcons, herons, cranes,-coots, avocets, plovers, sandpipers, 

snipes, gulls, terns, owls, I:I!agpies, crows and other birds and nule dear, white-

tailed deer, beavers, minks, muskrats and river otters (Departl:!lent of Fish and 

Game, Application ib. 1781-r' em. pp. 231 through 233). 

27. A reservation of imtream water will protect nesting and production, 

migrations, incubations and receiving of the various species (Department of Fish 

and Game, Application No. 1781-r, em. 1, pp. 234 and 235). 

28. An adequate imtream flow will provide arrqJle food supply, adequate 

habitat area and suitable water quality for all the fishery and wildlife species 

of this part of the Yellowstone River (Tr. VoL 13, pp. 195 and 196). 

It is established to the satisfaction of the Board that the amount of 

water necessary for the purpose of the instream reservation of the Yellowstone 

River at Sidney is a · 
~---



CFS PERCENTILE 

January 3, 738 229,831 

Feb:ruary 4 ' 240,281 

!'larch 6,778 416,711 

April 6,808 ,031 

May 11,964 735,528 

June 25,140 1,495,644 

July 10,526 647,090 

August 2,670 164,166 

Septent>er 3, 194,917 

October 6,008 369,377 

~r 5,848 347,920 

Decent>er 3,998 245,814 AVerage f,ESO cfs 5,4!12,310 af/y 
Im!ttear~~ Reservation of Powder River 

30. The Department of Fish and Game has requested an instteam reservation on 

the Powder River from its mout:.!1 at the Yellowstone River to the Wyoming border 

(Department of Fish and fk.le, Application 1731-::). 

31. Evaluations of t.~ flow requirerrents for the Pavder River were based on 

Northern Great Plains Resource Program estimates, United States Gauging Data, and 

1 
• 

were verified by field observations and measurerrents (Department of Fish and Game, Jl 

Applicat:l.oo No. 1718-r, em. 1, p. Tr. VoL 26, Redirect of Rehwinkel; Depart-

l!!alt of Fish and Game, Application :<o. em. 28; Tr. VoL 213, p. 16, 

Testim:::ny of Rehwinkal). t 

32. SiWJ.ificant reduction in flOWB of the Powder River "WOuld detrimentally 

affect the habitat of beaver and other fuxbearars because the number and size of 

is~ and ~awl bars would be reduced and the stt~ w:rohology ,4001d change II 

frool a brei~ to a -der:L'1g 



stream having less habitat for these animals (Exh. 

33. Resident fish species present the Powder River inc 

the sturgeon chub and sauger, shovelnose sturgeon and channel catfish 

(Exh. DFG-1781-r-1, p. 21 220). 

Flows are required by the sh species of the Powder River 

for passage, spawning and rearin~ (DFG-1781-r, -222). 

35. It is established to the satisfaction of the Board that the 

amount necessary for the purpose of the instream reservation waters 

in the Powder River is the ninetieth percentile flow. This reservation 

amounts to 95,201 acre-feet per year with a monthly breakdown as 

follows: 

CFS AF/Y 

January 31.9 1961 

February 71.8 3986 

March 291 17,888 

April 347 20, 

May 424 26,064 

June 184 10,946 

July 70 4303 

August 14.5 891 

September 8.87 7 

October 9. 579 

November 61.6 3664 

December 61 3749 
Average 131 c fs 9520 a 



Instream Reservation of Yell01vstone River at Niles Citv 

36. The fish species oresent L~ t~is part of the stream are trout, whitefish, 

catfish, sauger, walleve, ling, and cra':loie (DFG-1781-r, Sx.~. 1, p. 183). 

37. The resident ai!d tvildlife ni~atory species present in this part of 

th!! Yellowstone River are beaver, l!USkrat, marten, mink, raccoon, pheasant, 

white-tailed deer, ducks, rap tors, bald ea;:;les, Canadian geese, heron, swa."JS, 

and cranes (DFG-1731-r, ~,. 1, p. 183). 

38. A reservatipn will ensure proper spawning, incubation and rearing for 

the fishery of t.us part of tl1e YelloHstone River (DFG-1781-r, Exh. l, p. 184). 

It is established to the satisfaction of tl1e Board tllat the amount of 

water necessary for the instream reservation of th!! Yellowstone River at Miles 

City, 1-bltana, is the ei$tieth Percentile flow of the Yellowstone Hiver less 

th!! riepletiOM of other t.ater reservati;ns on the Yellovmtone River Basin above 

11!.1es City. This instrean reservation amo=ts to 6, 499,936 acre-feet per year 

Jan.uar:-r 

February 

M<!r.;:h 

April 

May 

June 

July 

August 

Sept~r 

CFS 

3$329 

3,993 

6,359 

848 

,280 

26,183 

10,278 

3,862 

4,333 

AF/Y 

235,400 

221,995 

390,929 

347,957 

754,904 

1,557,980 

631,856 

266,682 

-



October 

December 
Average 

40. The lb"itana Department 

given an instream flc:rw reservation of 

the Deparl::!l!E'l'lt of Fish and Gam2. 

CFS 

5, 

c af/y 

as 

41. L"l sane mJnths the instream reservation established by the "'"'"rtl 

exceeds the request of the Deoartment of fish and Ccarne. reservation 

instre.am fl01..r for the Fish .:md Ga.-ne is onlv for ~he amount requested and it is 

oot to exceed that am:Junt. 

Instream Reservation of Ton;:;ua River 

The Deoartment of and fu-ne has requested an instream reservation 

to 

River (Fish a.•d Gam2 Application No. 

Evaluations of tne Tongue River's are based on water t~erature 

data, depth and velocity criteria for &'1d incubation flo..vs , water 

surface profile progra'll 3Jld 'vetted perimeter m2thod (Depart:ment of aY~d 

Game, Application 

of Elser). 

. 1731-r, 

pike, sauger, walleye, 

l, 

45. Flows are required by the various 

and passage (D~l781-r, ~~. l, pp. 202-209), 

on the Too.gue River (Order). 

~1rough 208; Tr. VoL TestimJny 

are bass. 

for 

has been granted a reservation 



47. The Department of Natural Resources' reservation is based on 

Department's intention of building a dam on the Tongue River 

(Dej:)artment of Natural Resources, Appl tion No. 9942-r42C). 

48. The Department of :Jatural Resources was granted a reservation 

on the Tongue River with a condition that an average of 75 cfs be 
to the 

released from the dam in order to contribute/ instream reservation of the 

Fish and Game (Order). 

49. It is established to the satisfaction of the Board that the 

amount of water necessary for the purpose of the Department of Fish . 
and Game's reservation on the Tongue River from the Wyoming border to 

the Tongue River reservoir is ,799 acre-feet per year with a monthly 

breakdown as follows: 

CFS AF/Y 

January 160 9,836 

February 160 8,883 

!1arch 200 12,294 

April 200 11,898 

Hay (l-20) 700 27,762 

Hay (21-31) l' 200 26,175 

June 1,350 80, 

July 360 ,130 

August 100 6, 

September 100 5,949 

October 200 12, 

November 200 11,893 

December 150 9,221 
Average 338 cfs 244,799 af/y 
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the Board that 

water necessary for the ~JrPQse the Fish &"ld 's instre&~ reservation 

!!Duth of 

River an averageflow of 75 cfs at the oouth, This reservation aFDunts to 

with a m:nthly breakcbtvn as folla,.;s: 

Janmry 

FebrJru:Y 

March 

l13.y 

June 

July 

October 

Decenber 
Average 

CFS 

75 

75 

75 

75 

75 

75 

75 

75 

lnstream Reservations for Hanp,i."lg \brml Creek 

SL Evaluations of the flow requirem:nts 

and streamflow monitoring (DFG-17Sl~r, 

4,164 

611 

4,462 

4,611 

4~462 

611 

4,611 

611 

4,462 

4611 
54,299 

52. T:'1e species orese.'1t in !i.aJ1~.ng \:,lorri!n C:r''""k are bass, sauger, nke 

56), 



53. An instream reservation is needed for passage, spawning and 4 

rearing of the fishery (DFG~l78l~r, Exh" 1, p. 211). 

54. It is established to the satisfaction of the Board that the 

amount of water necessary the purpose of the instream reservation 

,on Hanging Woman Creek is the histor minimum monthly flow derived 

from the United States Gauging Station records. 

Instream Reservation in Otter Creek 

55. Evaluations of the flow requirements for Otter Cre~k are 

based on the United States Guaging Station gauging records and field 

observations of fishery (DFG~l78l~r, Exh. 1, p. 215). 

56. The fish species present in Otter Creek are crappie, bass, 

pike and catfish (DFG~l78l-r, Exh. 1, pp. 212~215). 

• 

57. An instream reservat is needed for passage, spawning and -. 
rearing of the fishery (DFG-1781-r, Exh. 1, p. 211). 

58. It is established to the satisfaction of the Board that the 

amount of water necessary for the purpose of the instream reservation 

on Otter Creek is the historic minimum monthly flow derived from the 

United States Gauging Station records. 

Instream Reservation in Pumpkin Creek 

59. Evaluations for the flow requirements for Pumpkin Creek are 

based on the United States Gauging Station gauging data, ld obser-

vations and observations of stream flow records (DFG~l781-r, Exh. 1, 4 

p. 217). 

60. The fish species present in Pumpkin Creek are catfish, 

, sauger, and crappie (DFG~l78l~r, Exh. 1, p. 217). 

61. An instream reservation is needed for passage, spawning and 

re~ring the fishery (DFG~l781-r, Exh. J, p. 218). 



62~ It is established to satisfac Board the 

amount of water necessary for the purpose of the instream reservation 

on Pumpkin Creek is the historic minimum monthly derived from the 

United States Gauging Station records. 

Instream Reservation for Rosebud Creek 

63. Evaluations of the Rosebud flow are based on 

studies, field studies, migrant fish trapp United Sta~e Gauging 

Station stream discharge data (DFG~l ~r, Exh. 1, pp. 199~ ) ~ 

64. Fish species present in Rosebud Creek are sauger, 

pike, catfish and burbot (DFG-l78l~r, Exh. 1, P~ 224). 

65. An instream flow is needed in Rosebud Creek in order to 

protect the passage, spawning and rearing of fishery (DFG~l78l~r, 

Exh. l, pp. 226). 

66. It is established to the satisfaction of the Board that 

amount of water needed for the purpose of the instream reservation 

Rosebud Creek is the eightieth percentile flow of Rosebud Creek from 

Cotton·:Jood Creek to the Yellowstone River. It is further established 

by the Board that the Department of Fish and Game must supp U~S.G.S, 

or other data in order that the exact flow for this reservation 

may be determined. 

67. Evaluat the f 

are ed on the United States 

parison of data at stations 

1, pp. 188 and 191)~ 

68. The fish species 

crappie, bass, trout, pike, sauger 

190). 

-308~ 

of Bighorn 

Station gauging data and com~ 

the river (DFG~l78l~r, Exh~ 

River are catfish, 

(DFG~l78l~r, .Exh. 1, p. 



The wildlife suedes present in the Bi)?",horn River area are beaver, 

maslcrat, mink, rae=, fox, squi=el, deer, coyote, slunk, bcbcat, ducks, 

osprey and bald eagle (D!'G-1781-r, Exh. l, p. 187). 

An instream flow is needed to transonrt G~e yearly accumulation of 

sedir.lmt and control 'reed g:rcwth, and to mveep ::;ravel bars free of some vegetation 

which aids the Ca."Jadian geese in nesting activities (DFG-1781-r, Exh. 1, p. 

186). 

7L An instream flov1 is needed to provide the fishery with migratory 

passage, spawning, i."""Cubation and rearing (DFG-1781-r, Exh. 1, 188). 

Althou<>.)l t..~e Depart:!!lent of Fish and rane has applied for water for an • 

instream water reservation at two different locations on the Bighorn 'liver, the 

Board is giving the Deoartm:nt of Fish j!nd Game one bstream reservation in the -
73. It is establisi·!ed to the satisfaction of the &Jar<i thet t.'le am:Junt of 

water necessary for the ?UJ:POSe of an instrea~ reservation for the Bighorn River 

at the !!Uuth is 2,477, 987 acre-feet ner year h>ith a m:mthly breakdolvn as follows: , 
CFS AF/Y 

January 3,300 202,863 

February 3,200 177,679 J 
March 245,895 

April 3,600 214,167 

May 3,300 ,600 ~ 

June 5,200 309,352 
.-

. July (1-20) 3,300 150,710 

July (21-31) 200 69,802 4 



August 

September 

October 

November 

December 
Average 

CFS 

2, 

2,600 

2,7 165,979 

184,421 

Although the Department of Game has requested an 

instream reservation in the Yellowstone River at the mouth of the 

Bighorn River, but not including the Bighorn River, it the Board's 

judgment that the instream reservation s d be granted the 

Yellowstone River at Billings, Montana, judgment on the 

availabl U,S,G,S. records at Billings s 

and also the instream reservation in Ye lowstone for 

Department Health and Environmental Sciences. 

75. Evaluations of the flow requirement for this part of 

Yellow1tone River were based on the U"S, S. data, 

1781-r, Exh" 1, pp. 177, 183), 

76, Fish species present this part of the Yellowstone 

lude trout, tefish, catfish, sauger, walleye, ling and crappie 

77. Wildlife prasent in t the llowstone 

1 beaver, muskrat, marten, , raccoon, pheasant, deer, 

raptors, bald eagles, geese, heron, swans and cranes (DFG-1 -r, Exh, 

78, An instream flow needed of Yellot4Stone 

River for spawning, incubation and 

1, p' 184)" 



79. It is established to the satisfac~ion of the Board that the ernount 

nece:>sacy for the oorpose of the instrec:m reservation of t.ry_e Yellowstone River at 

5illingG, MOntana, is 3,846,025 acre-feet oer year ~lus the db~JL~ent discharge of 

68 acre-feet for a total instre1ll'l reservation of 3,914,455 af/y. This quantity 

is the oro• s request less de!>letious throug;h 

as follows: 

CFS 

January 2,489 

Febr.Jary 2,C.88 

!·larch 2,389 

April 3,5139 

~'lay (l-20) 5, 

~lay (21-31) 12,224 

June (1- 17,268 

June (8-30) 19,068 

July (1-20) 10,310 

July (21-31) 5,510 

AugJSt 4,090 

Septenber 3,415 

October 3,589 

!'bvernber 3,489 

. Tne monthly breakdown is 

ru/Y 

153,053 

138,136 

177, 

213,541 

204,()J6 

266,658 

239,703 

869,707 

408,904 

120,194 

251,457 

203,185 

220,680 

207,592 

APPROX. % tile 

55 

50 

55 

) 
85 ) 

) 85 
l 

) 75 
) 

65 

65 

50 

50 

for May 

for June 

July 

December 2 789 50 
AlloUilge 5,312 3, 

80. '!he i:nstream reservation of the Department of Fish and Gm1e in the 

Ydl~tone Rl:wr at Billings, Montana, is for the sarre water as that reserved 

for the ~t of Health and Eillviroomental Sciences. 

Imtre~~m l<e~tioo far ClarlG Fork River 



reservation in the Clarks 

lL-ae to BlueoJater Creek and from Blua~ater Cr'eek 

River (Ap?lication 1781-r), 

state 

to D.re rrcuth 

32. Evaluations of flow requiremL>nts entire stream were ba,sed 

on water discharge !1B3Sure!!El1ts, !~ater 

professional perso11nel and fisheries data CO>llectlcn 

and 115; DFG-1781-r, Exh. 7, pp. l-48) 

83. Fish species present in t.'le Clarks River of the Yellowstone 

include trout, \.Jhitefish and sauger (D:FG-1781-r, Exl1. 1, o, 

Wildlife ,;necies present in the area the Clarks Fork YellO'wstona 

include heaver, rruskrat, raccoon and otter (D:FG-1781-r, E:il't'L 1, 

85. J\n inscrearn floH needed for spawning, incubation and rearing 

purooses (DFG-1781-r, Exh. 1, 113). 

water needed for P~~se of the instrearr, reservation in the Clarks 

the Yellowstone frcm the l,ycmL&g-!bltana border to t:he m:mt.'1 of the 

River is the ninetieti1 perce."ltile of flow of Clarks River for the 

rronths of Ja.-auarv, February, Anrilt 

and the seventiech oercentile of the flow 

rrrmths of June, July, August ffi"lri Se!'te!!ber 

87. FlcM data were not available to 

thst the Depar~•t af 

data or ot.~er acceptable 

October, 

Clarks Fork 

and it 

and December 

for 

the Rn;1rrl s 

re.sex:va.ti<Jn by use U.S G, S. 

Instrearn Reservations for Certain Tributaries of the Clar~ Fork of the Yellowstone 



the following tributaries of the Clarks Fork of the Yellowstone: 

a) Butcher Creek - Headwaters to West uutcher Creek to mouth 

b) Willow Creek - Forest boundary to the Cooney Reservoir 

c) Red Lodge Creek - Custer National Forest to the Cooney River 

d) Clear Creek - Headt<Faters to mouth 

Dry Creek - Headwaters to mouth 

Rock Creek - Custer National Forest boundary to mouth 

g) Sage Creek - Headwaters to Crow Reservation 

h) Bluewater Creek - Head\vaters to mouth 

89. Evaluations of the various flow requirements of these streams 

included, but were not limited to, water discharge measurements, 

judgment of qualified personnel, fisheries data collection and measure­

ments of channel physical parameters (DFG-1781-r, Exh. 1, pp. 1-48). 

90. The fish species present in these streams include brook, 

rainbow, brown, cutthroat trout, and whitefish (DFG-1781-r, Exh. 1). 

91. The wildlife species present in these streams include beaver, 

mink, muskrat, and raccoon (DFG-1781-r, Exh. 1). 

92. An instream flow is necessary ~n these streams for spawning, 

incubation and rearing purposes (DFG-178 r, Exh. 1). 

93. It is established to the satisfaction of the Board that the 

amount of water necessary for the purpose of the tream reservation 

of the streams named in Finding 88 is the eighty-fifth percentile of 

the flow of the various streams, but the instream reservation not 

to exceed the various requests of the Department of Fish and Game. 

94. Flow data '·J~ere not available to the Board and it is 

intent that the Department of Fish and Game document the reservation 

by use of U,S,G.S. data or other acceptable data. 



,~~~t for Instream Reservation L, Stillwater River 

The Depari:::!!Bit of Fish a."'ld C'.aiTJe has requested an L"JStreal'l reserJation for 

the Stillwater River from rrouth to the nm·th end of Sioux Cnarlie Li>l<:e 

(Applicatiro 1781-r). 

96, In gra'1ting the ins trecm reservation for the Stillwater River, the Board 

will grant on:a instream reservation at the mouth, 

97, Evaluations of thz flow requirel'a1ts for this strea'll reach are based on 

U.S.G.S. gau~ing data, l01~ flow photog:raohy, fish populatiro and life history data 

obtained by electrofishing (DFG-1731-r, Exh. l, pp. 153-157). 

93. The fish species present in the Stillwater ~vet include brown and 

rainbow trout, and whitefish (DFG-1781-r, Exh. 1, pp. 153-157). 

99. The wildlife species present include beaver, muskrat. m:lnk. racooon. 

bald eagles and otter (DFG-1781-r, Exh.-1, pp. 153-157). 

100. !m instream flow is necessary for sp<;:wning incubatiro and rearing P1.JJ:1l0Ses 

(DFG-1781-r, op. 154-153). 

101. It is established to the satisfaction of the Board that the am:Junt of 

water necessary for the purpose of the instream reservation of the Stillwater River 

is aporo:x:imately the n:L"letieth percentile fl~ of the river, and 1l!IDunts to 3/9,795 

acre-feet per year with the following monthly breakdown: 

January 

Februsry 

March 

CFS 

200 

205 

210 

560 

AF/Y 

,294 

11,382 

12,909 

,385 

34,425 



CFS 

June 2,075 

July 1,030 

August 480 

September 480 

October 380 

November 2 

December ~ 
Average 524 

Amount for Instream Reservations of Tributaries 

y 

29, 

23' 360 

13' 385. 

13' 831 
379,795 
of Stillwater River 

102. The Department of Fish and Game has applied for instream 

reservations in the following tributaries of the Stillwater River: 

a) Castle Creek - Mouth to 1,500 feet above Picket Pin Creek 

b) Picket Pin Creek - Mout~ to mouth of Swamp Creek 

c) West Fork of Stillwater - Mouth to Castle Creek to Sweetgrass· 

Stillwater County line to Tumble Creek 

d) Little Rocky Creek - Mouth to Forest Service road 

crossing 

e) 11est Fishtail Creek - East Fishtail Creek to Richmond­

Kennedy Ditch 

East Fishtail Creek - West Fishtail Creek to its East Fork 

g) Fishtail Creek - From the confluence of east and west 

Fishtail Creeks to mouth 

h) West Rosebud Creek - Custer National Forest boundary to 

Fiddler Creek to mouth 

i) East Rosebud Creek - Custer National Forest boundary to 

West Rosebud Creek 

lOJ. Evaluations of the vcrious streams listed in Finding 102, 

and the flow requirements were based, but not limited to, wate~ surface 



profile programs, U,S.G.S. flow data, Fish Gauging ta ~ low 

photography, spawning redd veloci measurementsj populat 

178l~r, Exh. 1). and 1 history data obtained by t:ro 

104. The fish species present in these streams lude 

trout, brook trout, cutthroat, 

1781-r, Exh. l). 

105. The ldlife species 

muskrat, mink, raccoon and bald 

106. An instream reservation is 

in e streams beaver, 

e streams because 

of spawning, incubation and rearing purposes (DFG~l781-r, ' 1). 

107. It is established to the 

amount of \~ater needed for the pur];Jose 

the Board that 

instream reservation 

the tributaries of the Stillwater River is the eighty-

of the flow of the above listed 

is not to exceed the various requests 

Game. 

l Flow daca~ce not 

intent that the Department of 

use of U.S,G.S. data or other 

and Up?er Deer Creek 

109. The Department of Fish 

lab 

reservation in Bridger 

headgate, and Lower Deer 

from 

and 

Highway 90 and Upper Deer Creek from 

from I-90 bridge (App 0 l 

~31 

to 

the tream res 

the Department of Fish 

Board and 

document the reservat 

le data. 

applied for an instream 

to the Krone Ditch 

to Interstate 

headwaters to a point upstream 



1 Evaluations of flow requirements for these two streams were 

based on water discharge measurements and photographs, fish data t 

collections and judgments of professional personnel (DFG-1781-r, Exh. 

1 , pp , 131 and 

111. The game species present in both of these streams include 

cutthroat, rainbow, brown and brook trout (DFG-1781-r, Exh. 1, pp. 93 

and 131 ;md 163). 

112. The wildlife species present in the areas of the two streams 

are beaver, muskrat, mink and raccoon (DFG-1781-r, Exh. 1, pp. 93, 131 

and 163). 

113. An instream flow is needed for maintenance flows in Bridger 

t 
"' 

• 
Creek and for incubation, spawning and rearing purposes in both streams -

(DFG-1781-r, Exh. l, pp, 93, 131 a~d 163). 

114. It is established to the satisfaction of the Board that the 41 

amount of water necessary for the purpose of the instream res~rvation 

in Bridger Creek from the headwaters to the Krone Ditch headgate and 

Lower Deer Creek from the headwaters to Interstate Highway 90 and 

Upper Deer Creek from the headwaters to a point upstream from I-90 

bridge is the ninetieth percentile of the flow of these streams and 

these instream reservations are subject to all reservations previously 

granted t~ Conservation Districts. 

115. Flow data was not available to the Board and it is their 

intent that the Department of Fish and Game document the reservation 

by use of IJ.S.G.S. data or other acceptable data. 

Amount for the Instream Reservation of Sweet Grass Creek 

116. The Department of Fish and Game has applied for an instream 

reiHorvatioti on Sweet Grass Creek from the Forest Service boundary to 

Lake Adam diversion and from Lake Adam diversion to the mouth (Ap­

~lication No~ 1781-r). 

.... 

4 --



117. Evaluations of the flow rements for Sweet ss 

ware based on water discharge measurements, 

racords, fishery data collections s judgment 1781~ 

r, Exh. 1, pp, 159-161). 

lH.L The species found s 

brook and brown trout, and mountain 1~ pp. 

159-161), 

119. The resident wildlife species found the area 

Grass Creak are beaver, muskrat, mink and raccoon 178 r, 

pp, 159-161). 

120, An in stream f1mv is neaded to maintain the populat 

after irrigation withdrawls also passage, spawning, 

and rearing purposes (DFG-1781-r, Exh. l, pp, 159- ), 

121, It is established to the 

amount necessary for the purpose of an 

Grass Creek from the Forest Service 

ninet th percenti flow of the stream~ 

faction the Board 

reservacion 

to the mouth is the 

122, Flow data v>er<" not avai to it is 

res 

use of U,S,G,S, data or o data, 

of Ins 

123, The Department an trearn 

reservation in the River West l:loulder 

and from the West to the 

Falls Creek and the 1 to of 

Creek (Application ' 17 ~r)' 

1 1 Boul at 

and the Boulder at Contact as the po the res 

-31 



125. Evaluations of the flow :requirarents for the Boulder River are based 

oo fishery data collection, S. S. fl0\:-7 data, 10\:q flow pbotcgraphy, and life 

95-99; Tr. VoL 

16, ~· 53-i:IO). 

The fish species present in the Boulder River include brown and brook 

trout, rlW!bow and l'!DU'Iltain whitefish (DFG-1781-r, E.m. 1, P?· 95-99). 

127. Tne resident ~d1dlife species oresent include beaver, rruskrat, mink 

<in!:! r~ (DFG-1731-r, E.'tll. 1, pp. 95-99). 

128. An ir.stream fla~ is necessary for soaNninq;, incubation and rearing 

~es (DFG-1781-r, Eld1. l, pp. 95-99). 

129. It is established tc the satisfaction of the Board that t.'le am:mnt 

necessary for the instream reservation of the and Gain;: of the Boulder River 
·Timber ~ 

at Big/is 195,163 acre-fest~ year mth a Y~Dr~thly breakdown as follows: 

CFS AF/Y 

Januacy 80 920 

Febr..m-y 80 4,441 

t·tlrch 80 920 

April 80 4, 760 

May 300 18,445 

June 1,690 100,540 

July 490 30,122 

A!Jgmt 60 3, 

Sept~ 95 5,650 

Ol::to~ 130 7,995 

~r 80 760 

~ 80 4,920 
Aver<!~ . 26() 195,163 



It 

water necessary for the nurpose of tP£ 

Gam:! in the Boulder River at Contact is 

breakdown as follaws: 

January 

February 

~ril 

June 

July 

August 

Septe!±ler 

Octo bar 

December 
Average 

of Cert:ain 

The U:mtana Depart:nlent of 

reservation for the follo,vL'1g 

East 

(Application 

E:,raluations of 

1, 

50 

so 

to 

3,075 

2, 

3,075 

2,975 

64,265 

,365 

2,975 

per 

Boulder River: 

and 

the amount 

a rro1r~tzll y 



flaw' data, lC!!!<~ flot>~ ;:>hoto;::raohy and life :1istory data (DFG-1781-r, Ex.'l. 1, pp, 

119 and165; Tr. VoL 16, pp. 53-30 a."'ld Tr. VoL 17, op. 1-48). 

133. The fish species present in these streams include brOYn, brook, cutt:h:root 

and rainbow trout and rrountai."'l whitefish (DFG-1781-r, Ex.'"!. 1, pp. 119 &"'!d 165). 

134. The wildlife species present in the areas of t."tese streams i."'lclude 

beaver, mi11k, =krat and raccoon (DFG-1731-r, Ex.'"!. 1, pp. 119 and 165). 

135. An :!nstream flrn·l is needed for spat~, incubation and rea.. ing purposes 

{DFG-1781-r, ~~- 1, pp. 120 and 166). 

136. It is established to the satisfaction of t.'le Board t.'Jat t.'le arrount of 

v.mter necessary for the ouroose of the :!nstteam reservation for the Depa:rtment 

of Fish and Gam= L"l the East Boulder River at its m:.ru.th is , 146 acre-feet per 

yem: with a mmthly breakdown as follows: 

CFS AF/Y 

January 15 '922 

Febr.my 15 832 

March 15 922 

April 15 892 

May 20 1,229 

June 165 9,815 

July 50 3,073 

August 352 

Septellber 20 1,189 

October 18 1, 

Novellber 892 

~r 15 
Average 

• . 

• . 

-• • 

.A . 

Ill 
-· 

• 



It is established to the 

water necessary to meet of 

reservation in the 11est i3oulc1..er Riv-er at 

in 

February 

March 

Anril 

June 

(1-20) 

(21-31) 

July (1-20) 

July (21-31) 

AU,!!;ust 

Sent ember 

October 

L,gtream Reservation 

The Denart:::rr~ent 

Timber Creek 

~#amp Creek to the Yell~wstone 

300 

200 

75 

139. Evaluations of the flow requirE!llents 

is 

2~974 

6,543 

llr898 

362 

4 
' 

4,610 

3' 5159 

3 073 
74,853 

oer 

th.is stream tvere based en 

electrofishL'lg dsta, photographs cncl fishe= observations (DFG~l 

pp, 

l, 



brook ttoot, and roc;untain ~Nhitefish (DFG-1781-r, Em. 1, pp. 83, 85), 

14L h wildlife species present in the area of this strElffill include besver, 

pp. 83-35), 

142, lin wtream flow is necessary in Big T:i!rber Creek L"'l t.'tst it is necessary 

to maintain a portion of t:1::! e.:dsting fish and aquatic life a:nd to rn.: ;ntain 

-ter quality tc sustain trout population (DFG-1781-r, Exh. 1, pp, 83-85). 

143. An instream flow is necessary for incubation, rear:1ng and spawning 

purposes (DFG-1781-r, Exh, l, p. 86). 

It is established tc the satisfaction of the Board that the am:Joot 41 

necessary for the purpose of the instrElffill reservation in Big Til:it>er Creek at its 

CFS M/Y 

Jam.m:y 10 615 

February 10 555 

~mch 10 615 

April 20 1,190 

May 85 5,225 

June 180 10,710 

J-:dy (1-20) 100 3,967 

July (21-31) 30 655 

-



August 

September 

October 

November 

December 
Average 
Instream Reservations of Tr 

Between Shields and Boulder River 

145. The Department of fish 

reservation for ttle Mission Creek 

crs 
25 

l3 

10 595 

has reques an tream 

to tt 

Mission Forks and Mission Creek from the mouth to Spring Creek 

Soring Creek to ttle Bear Draw (Appl ion No. 1 

146. The basis for calculating 

flow requirements for these streams 

Classification" (DFG-1781-r, Exh. 

147. The fish species present 

brown, rainbow, rainbow-cutthroat 

(DFG~1731-r, Exh. 1, pp, 49, 56). 

148. The wildlife ies present 

fishery and necess 

Ribbon Stream 

these streams cut 

trout and 

streams 

beaver, muskrat, mink, marten, otter, ducks and bald eagles 

178 1, pp. 5 

149. An instream f is neces passage~ 

tment of trout (DFG~l78 -r, ) 0 

150. It is established to the of 

amount necessary for tream reservations 

for Miss Creek at its tle Miss Creek at its 

mouth the ftieth 



f of the stream from January 1 through April 30 and October l 

through December 31 and the ninetieth percentile flow of these streams t 

from l'tay 1 through Se?tember 31. The dominent: discharge for each of 

these streams is also reserved. 

151. Flow data was not available to the Board and it is their 

intent that the Deoartment of Fish and Game document the reservation 

by use of U.S.G.S. data or other acceptable data. 

Amount for Instream Reservation of Shields River 

152. The Department of Fish and Game has requested an instream 

reservations in the s:~ields River from che mouth to Lodgt:pole Creek 

(Application No. 1751-r). 

153. Evaluations of the flm• requirements for the Shields River 

are bal!led on U.:i.G.S. data (DFG-1781-r, Exh. l, p. 63). 

154. The fi:;h soecies present in the Shields !:tiver include 

cutthroat, rainbow, brown trout and whitefish (DFG-1781-r, Exh. l, p. 

63). 

155. The wildlife species present in the Shields River include 

beaver, muskrat, mink, marten, otter, ducks, blue heron and bald 

eagles (DFG-1781-r, Exh. 1, p. 63). 

156. An instream flow in necessary to allow potential spawning 

of cutthroat, rainbow and brown trout and whitefish from the lower 

reach of the Shields River and the Yellowstone River. 

157. It is established to the satisfaction of the Board that the 

amo1mt necessary for the purpose of the instream reservation in the 

Shields !Uvll!r from t:he mouth to Lodgepole C1reek is eppro:d~:Mtely the 

ninetieth percentile flow of the Shields River. 

lSB. ~ecauee the Board does not have complete flow data of the 
~ 

Shields River at the mouth it can only set forth the monthly breakdown 

of the instrsam reservation of the Shields River at Elk Creek near 

~ 

4 

-

-



' \ 

;u Cott instream reservati cf 

Sl1ields River at Elk near Wilsa l is 21;764 acre t oer ear 

with a month brcakdo\ .. rn as 

March 

April 

!lav 

June 

July 

August 

September 

October 

November 

December 
Average 

tream reservation 

Park is ,4 acre=feet 

llows: 

!larch 

April (1~15) 

April ( 

(1~ ) 

l 

y 

7 430 

7 339 

9 553 

24 l, 

41 6,8 

1 7} 

27 1,660 

12 737 

1r 655 

12 737 

11 6 

River at Cottonwood near 

a monthly as 

CFS 

26 1,5 

29 

2.704 

93 

1,160 

1 7 2,716 

1 4' 2 



June (l-10) 

Jun<e (11-20) 

Junl!! (21-30) 

July 

August 

September 

October 

November 

December 
Average 

159. Flow data were not 

CFS 

189 

157 

105 

22 

13 

13 

30 

27 

31 
40 cfs 

available to the 

intent that the Department of Fish_and Game 
for the Shields River at mouth -

3,113 

2,082 

1,352 

800 

1,845 

1,606 

1,905 
35,434 

Board and 
a fly 
it is their 

90th percentile 
document the/reservation 

/by use of U.S.G.S. data or other acceptable data. This missing data were 
for the Shields River ut the mouth. 
Amount for Instream Reservations for Streams in Shields River Drainage 

160. The Department of Fish and Game has applied for instream 

reservations for the following streams in the Shields River Drainage: 

a) Smith Creek - From mouth to Bitter Creek 

b) Flathead Creek - From mouth to :,1uddy Creek and from Muddy 

Creek to Cache Creek and from Cache Creek to South Fork ~ 

of Flathead Creek 

c) Cottonwood Creek - From mouth to Little Cottonwood Creek 

and from Li tt Cottonwood Creek to Trespass Creek 

d) Rock Creek - From mouth to Forest Service t-lest Boundary 

in Section 8 and from Forest Service t-lest Boundary in 

Section 8 to Smeller Creek 

e) Brackett Creek - From mouth to Sheep Creek and Sheep Creek 

to Skunk Creek and Skunk Creek to one mile up north, middle 

and south forks (Application No. 178l~r)~ 



16L luat of flows of these streams were on 

"!Hue-Ribbon Stream Class icat (DFG-1781-r, Exh. 1, pp. -66). 

162. The fish species present in 1 these streams inc 

cutthroat, brmm and brook trout, rainbow and whitefi ( 

Exh, 1, pp. 32, 38, 

163. spec present streams 

muskrat, mink, marten, otter, ducks ba 

l, pp. • 38, 44, 59, 66). 

164. Instream flow is neces e streams. to 

spaw~ing of cutthroat, brown and brook trout and te 

Shields River (DFG~l781~r, Exh. l, pp. \ 
} . 

165. It is established to the the Board 

amount necessary for the purpose Qf tream reservat 

following streams is the th percentile flows of the streams: 

a) Smith Creek ~ From mouth to tter Creek 

b) Flathead Creek ~ From mouth to South Fork of Flathead Creek 

c) Cottomvood Creek ~ From mouth to Trespasa Creek 

d) Rock Creek - From mouth to Smeller Creek 

e) Brackett Creek ~ mouth to one mile up north, 

and south forks, 

1 lable to Board and it is 

the Department of Fish document the reservat 

use of U.S.G.S. data or other acceptable data. 

Yellowstone River 

167. The Department of has requested an tream 

r2servation tributaries the ugper tone 



a) Bear Creek - From mouth to the mouth of North Fork of 

Bear Creek and North Fork of Bear Creek to Fish Creek 

b) Cinnabar Creek - From mouth to Cottonwood Creek and 

Cottonwood Creek to Forest Service boundary at Township 

8 South, Range 7 East, Section 32 

c) &bl Heron Creek - From mouth to Cinnabar Creek and Cinnabar 

Creek to Yellowstone Park boundary 

d) Cedar Creek - From mouth to Second Fork of Cedar Creek 

and from Second Fork to North Fork 

e) Tom Miner Creek - From mouth to Canyon Creek and Canyon 

Creek to Trail Creek 

f) Rock Creek - From mouth to Steele Creek 

g) Big Creek - From mouth to 

to Bark Cabin Creek 

llfork Creek and Millfork Creek 

h) Six !1ile Creek - From mouth to the north fork of Six Mile 

Creek 

i) Fridley Creek - From mouth to Hiller Creek and from Miller -4 

Creek to Needle Creek 

j) Eight Mile Creek - From mouth to Big Draw and Big Draw to 

North Fork of Eight Mile Creek 

Mill Creek - From mouth to the East Fork 

1) Trail Creek - From mouth to West Pine Creek and West Pine 

Creek to the south boundary of Section 35 

rn) Suce Creek - From mouth to Lost Creek 

n) Coke Creek - From mouth to Minor Creek 

0) Billman Creek - From mouth to the mouth of Coke Creek and 4 

Coke Creek to Fork South of NE corner, Section 20 

~) Fleshman Creek - From mouth to Perkins Creek 

(A~plication No, 1781-

-



Evaluations the stream lis bat;ed on 

l), 

1690 The fish species 

36, 56, 68, 61, 27, 65, 47, 41, ' 67, 

170. The wildlife species found in areas of the above 

rr.arter:, otter, and bald eagles 

6:5, 61, 51, 71, 67, 37, 

passage, 

trout, and vihitefish 

vihich may rrigrete from the Yellowstone River 

34, 68, 61, ' 47, 41, 51, 71, 67, , and 29) 0 

172. It is established to the satisfaction the Board t.'Jat the amount 

necessary for iru!tream reservations for t:0J; streai"..s and u'teir 

~entieth oercentile of t.~e flow Januarv 1 1 

October 1 throU&'1 Decewer flCNl 

1 through Septerller 30. Flow were not available to the Board it 

is thP Board's L1tent the Deoartrnent Gwe document 

by use of UoS. So data or other acceptable datao 

Amount 

Yellowstone River 

173. The Department of Fish and 

foll~tg tributaries 



~) Armstrong Spring Creek - From mouth to origin 

b) Nelson Spring Creek - From mouth to origin 

c) McDonald Spring Creek - From mouth to the norther boundary 

of Section 32 

d) Emigrant Spring Creek - From mouth to origin 

(Application No. 1781 

174. Evaluations of the above listed streams were based on the 

concept of "Blue-Ribbon Stream Classification" (DFG-1781-r, Exh. 1). 

175. The fish species present in the above listed streams include 

brown and brook trout, rainbow, cutthroat, r~inbow-cutthroat hybrids 

and whitefish (DFG-1781-r, Exh. 1, pp. 21, • and ) . 

176. The wildlife species present in the areas of the above listed 

streams include beaver, muskrat, , marten, river otter, ducks and 

bald eagles (DFG-1781-r, Exh. 1, pp. 21, 53, 50, and ). 

177. Instream flows are necessary to maintain these highly pro­

ductive spring creeks and the excellent trout population they support 

(DFG-1781-r, Exh. 1, pp. 21, 58, 50, and ). 

178. Instream flows are necessary to provide potential spawning 

:runs (DFG-1781-r, Exh'. l, pp. 21, 58, 50 and 42). 

179. It is established to the satisfaction of the Board that 

amount necessary for the purpose of the instream reservations for the 

t -

above listed streams is the tenth perco:ntile flow of the streams during • 

the periods of January 1 through.l'lDril 31 October l through December 

31 and the fiftieth percentile flow of the ~>treams during the period 

of l<by 1 through September 30. Flow diltil were not available to the Board 
and it 1~ th~ B©ard'$ intent th~t the Department of Fish ilnd Gilme document the 

th~ re~ervi'ltion oy use of s.G.S. data or other accept~ble data. 

-

-



180. The Department of Fish and Game has requested an instream 

reservation in the upper reaches of the Yel tone River l 

181. Although the Fish and Game has provided U.S.G.S. data/ 

instream requests for the Yellowstone River near Tom l1iner Creek and 

at Emigrant, it is the intent of the Board that the instrea~ 

of the Fish and Game be measured at the U.S.G.S. station near Livingston. 

182. Evaluations of the flow data on the uoper reach of the 

Yellowstone River were based on the Blue Ribbon Stream concept, U.S.G S. 

gauging data, flow requirements of the lower Yellowstone, current 

logical data and streamflow frequency data (DFG-1781-r, Exh. 1, pp. 

74, 76 and 78). 

183. The fish s?ecies present in the upper Yellowstone River include 

cutthroat, rainbow, brown trout, brook trout, rainbow-cutthroat hybrids 

(DFG-1781-r, Exh. 1, pp. . 76). 

184. The <vildlife species present in the upper reach of the Yellow-

stone !'Uver include beaver, marten, mus 1.crat, river otters, raccoon, 

deer, pheasant, ducks, geese, bald eagles and blue heron (DFG-1781-r, 

Exh. 1, pp. 74 and 76). 

185. An instream flow is necessary to preserve and maintain 

and wildlife populations at current levels (DFG-1781-r, Exh. 1, pp. 

77). 

An tream flmv is necessary to maintain the physical char-

acteristics of the stream channel through adequate sediment transport 

and bedload movement (DFG-1781-r, Exh. 1, pp. 22 and 74-77). 

187. An instream flmv- i;;; necessary for nesting, incubation, 

and rearing purposes (DFG-1781-r, Exh. 1, pp. 22 and 74-77). 



188. It ill established to the sati!lfactioo of the Board that the lllli:Jlli:lt 

apnroxllrately the twentieth per-

cmtile for the period oo~ January 1 throu$ April · 30 and Octooor 1 through 

• D!!vw•i«: 31 <md approximately the ninety-fifth oercentile for the period of !1ay 1 

ta'lrough Sept~ 30, plus the dom:i.nant discharge one hour period of 18, 200 

ds <md 36,091 af/y. 'llilii total resenation 1!!1Dunts to 1,879,813 acre-feet per 

'Jffi!J'Z with a m:mthly ~ u follows: 
~ 
' 

CFS AF/Y APPROX. ~~tile 

~ 1,330 81, 20 

F~ 1,320 292 
t 

20 

Harcli 1,350 82,989 20 

April 2,490 132 20 
4 

May (1-D) 2,500 C.9,573 ) 

May (11-20) 1,900 37,677 
} 

~ 

) 95 for M~y 

~lay (21-31) 700 93,202 
) 
) , 

June (1-10) 7,700 152,693 l 
Jme (11-20) 9,000 178, 

) 95 for June ) 

June (21-30) a,ooo 158,642 
) 
) 

~ 
July (1-10) 5,400 107,083 l 
July (11-20) 3,800 75,355 

) 95 for July 
) -

July (21-31) 2,500 49,575 ) 

~ 
~t (1-10) 600 31,728 ) 95 for Aug. 

;:: 

) 
~t (11-31) 2,125 88,492 ) 

Sep~ 1,555 92,500 95 -
~ 

Oc~ 2,350 144,463 20 -
~~ l, 790 20 

~ 1 490 911596 20 
Awev-11~~ 2~cfs 1,843,722 1 -

-~il"l> 



1. Chapter 8. Title 89, R.C.M. 1947, and t t:ion 

~890, R.C.M. 1947, authorizes the adop by the Montana 

Natural Resources and Conservat reserving water to i 

applicants for reservat of r.vater' 

2. If ordered adopted, ::1 reservacion ~!lust be 

accordance with Chapter 8, Tit 7, and any rules 

thereunder. 

3. The Applicant, the t1ontana Game Commiss an 

agency of the State of !"fontana and as is entitled to to 

reserve waters within the State of Montana in accordance with Sec 

89~890, R.C.M. 1947, and any rules adopted thereunder. 

4. All pertinent statutes and rules the State 

been adhered to in the review of this reservation Application, 

the Montana Department of t~atural Resources and Conservation and the 

Montana Board of Natural Resources and Conservation. 

5. Based upon the above 

upon the condi , limitations, or 

of Fact, and specifical 

fications and partial 

of the full Application appearing in s 

eria delineated in Section 89~890, R.C.M. 1947, and any adopted 

thereunder providing for the adoption of an order reserving t,rater 

met~ 

thing found here has bearing upon the s of water 

rights claimed the Applicant other than those herein newly app 

nor does anything found herein have bearing on the status 

c water rights of to 

to the extent neces to reach a 

cone herein. 

ed 

t-
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BEFOF~ TRE BOARD OF 
NATURAL RESOURCES ~~D CONSERVATION 

OF THE STATE OF MONTANA 

---------------------------------------------------------------------
IN THE MATTER OF APPLICATION FOR 
RESERVATION OF WATER NO. 10006-r 
BY THE MONTANA DEPA.'I(TMENT OF HEALTH 
AND ENVIRONMENTAL SCIENCES 

) 
) 
) 
) 
) 
) 

FINDINGS OF FACT AND CON­
CLUSIONS OF LAW APPLI­
CATION NO. 10006-r 

---------------------------------=-----------------------------------
Th~ ~hove-entitled matter came on regularly for hearing starting 

on or about August 17, 1977, in Billings, Montana, before the Montana 

Board of Natural Resources and Conservation and its duly appointed 

Hearing Examiner, Jame~ Driscoll.-~ The Applicant appeared by and 

through its counsel of record, t1ona Jamison. The Montana Denartment 

of Natural Resources and Conservation appeared by and through it~ 

counsel of record, Richard Gordon. The fourteen applicant con~ervation , 
di~tricta appeared by and through their counsel of record, Gary S?aeth. , 

The City of Billings appeared by and through its counsel of record, 

Calvin Calton. Utah International, Inc., appeared by and through its 

counsel of record, Urban Roth. The Intake Uater Company appeared by 

and through ita counsel of record, Henry le and Boyd Henderson. The 

Montana Power Company appeared by and through its counsel of record, 

Robert Woodahl. The Montana Water Development Association a~peared 

without benefit of counsel. Witnesses were 

doc~ntary evidence was introduced. 

sworn, and oral and 

The Board, having read and fully considered the complete record, 

~kes the following Findings of Fact and Conclusions of Law relating to 

the Montana Department of Health and Environmental Sciences, APPlication -. 1 



Fli'IDINGS FACT 

applied for a reservation totaling 6, 643,000 acre~ feet to1ater 

yaar (af/y) for instream use in the River at Sidney, lb:i!:<!I'oa 

DHES~l)o Tabla DHES~l quantities t.~is request reach 

r), 

Findings Related to the Pw:pose of the Reservation (89-890(3)(a)) o 

2. Tha pUJ:?ose of DHES' reservation request for flow 

'lellowstooe River is to: 

(1) assure that t.he t·Jater quality standar'ds will not be violated so as 

to insure that the Yellowstv~ River remains suitable for public 

water supplies, wildlife, fisn and aQ1Jat:ic life, agriculture, 

industtv, recrestion and ot.~er beneficial uses, and 

(2) to carry out the non-degradstion policy Eil\lllCiated in Title 

Chapter 4S, R. 1947 (Tr, 7, p, 2), 

3, It is established to the satisfaction of the Board t.~t a purpose 

the reservation has been shown, 

FindinBs Related to the Need for the Resarvation (89~890(3)(b)), 

A major effect the increased of irrigation, 

!mt'.icipal water supply facilities in tr.e Yellcr.vstone River l:lalsm will be to 

reduce to sc:me deg;ree t.lte strel!IT'.flcr,;~ t.'1e YellONStone River (M:&t;ma Det:mrt:na1t 

10006~r, 

5, Dewatering, a major result of increased de1:el.op;l:lallt 

concentrates "!fld trace elemont:s 

{Tr, 5), 



- ·~ 

6. Becau!la of increased diversiOI'JJii (dewatering) from the Yellowstone 

River, :i.m::reaJ>ed waste load discharges resulting from industrial and m.micipal 

!!OW'~, !md :lxrigatioo return flews, there is a need for an imtream flow 

res~aticin in the Yellowstone !liver to maintain the waters of the Yellowstone, 

!Niblbllll for msting beneficial uses (Tr ~ VoL 5) 

7, Although the increase in suspended sediment during t<"le high flow 

period detracts fnr.~ its '1USlit:', the q=li!:'• of tvater in the Yellowstone River 

is best at upstream sites and at high-flow period. 'lhere is a general degradation ~ 

in the quality of the river do.mstream to Sidney (Tr, VoL 5) . 

8, The quality of the river is generally good above Miles City and its 

wate:s Ee suitable for !Wst uses throug.'Dut this reach, but, below Miles City, 4 

dillsolved solids, sulphate, and suspended sediment levels might restrict SC!lle 

~ in klw fklw period due to the ~ klwering of water quality through this 

~t. 

9, An imtream reservatioo is needed to !ll!rlntain water quality and to 

offset the general water degradatioo of the stream. 

10. If sufficient oxygen is rna:intained in the river, the end products will 

be stable foms of carbon, nitrogen, sulfur and phosphorus, but in the absence 

of oxyr,en, ~itioo is ino::mplete and will be acc~ed by UI'ISightly 

sam~, sludges and offensive OOor!i (Tr, VoL 

11. D::lmestic wastes require a wge ~t of dissolved oxygen while 

rivers m.tw:ally cootain a limited quantity of dissolved oxygen (Tr. VoL 5, 

10). 

12. StrOO!IIII have a m.tural ability to assillli!Eite a certain ~t of 

orgamc waste, includhlg that frcrn dC!llestic wast-te:r tr<W,Uiiemt facilities (Tr. 

Vol. 5, p, 

13, Xf tha straam f~ is reduced, a I!Ulicipality may h£lw to increase its 

d~ of wast-ter trea~t with resultant increase!! in asooci8tro costs in 

~ to prevent poll1.1tioo of . 



River to maintain enough water for dillutioo industrial and mum-<;Ltku. 

15. quality of water is me&~ed by the total dissolved :>ucc.c;ce> 

water. 

16. The coocenttatioo factors not:ed above for 'IDS are th.e result 

processes: 

1. The a.~ttactioo of essentially ~ure water (nearly distilled 

in their growth processes, which concentrates the dissolved 

the water rei!'aining in the 

two 

2. The leaching of additiooal salts water as water perc1::JL~t!!S 

through t.'w soil "salt ;n.<J:KC!p (Tr. VoL 5). 

17. In order to maintain a proper oontrol of the TDS and other poJLlutBilts 

in the Yellowstone River, en instteam rw;er,ratioo is r.eeded. 

18. It is established to the satisfaction of the that there a 

r>.eed for a reservation. 

Findings Re~ted to the Amount of Water Necessary for the Furpose of th.e 

Reservation (89-890(3)(c)). 

19, Both the Depar!:.lnent of Health and Environmental Scia."lces a."ld the 

Department of Fish and Game r.ave rec::juested reservations of instream flo:>Vs in 

Yellowstone River (Application 

Although the arnount of water fr= the YellovJStone Rivar is 

requested by the Depar!:.!nent of Health Sciences differs 

the a:rount of water frcm the Yellowston<J Rbrer 

Department of Fish the 

River for one of these deparOr.llilts \1\!V\nu ~t te en instream watar reservation 

for the other~ 

In establishir.g the aro.mt 

the Yellowstone River 



' 
Hzalth .md oth2r instream applicants, the Board of Natural Resources has divided the ,_ 

rlver into four major gauging points, ru!l1'11ely: 

&) the Yellowstone River at Sidr~y; 

b) the YellOOilltone River at Miles City; 

c) the Yellowstone River at Billings, and 

d) the Yellowstone River at Livinr;ston. 

22, The llrnlth of the Toogue River is at Miles City, i'tml:a!la (Tr. VoL 5, pp. 

39 through 41). 

23. 11'le request by the M:mtana Da;art~rent of Ho!alth and ~tal Sciences 

:in the Yellowstone River above the m:ruth of the Big Hom River for August through 

April is based on flOW'S necessary to midntain TDS at no oore than 500 mg/1 in the 

1owsr rl Vl!r {Tr. VoL 5, following ? . 89, Test:!.m:Jny of 'l'h:moB, pp. 38 and 39) . 

24. 11'le Board of Health and ElwitO!iilo!utal Sciences has adl::lpted by reference, 

. -
-

the ~ limits published in the 1962 U.S. Public Health Service Drinking Water 4 

Sl:m'ldards, as water quality sl:m'ldards, and these limits for 'IDS and S04 were used to 

~tablish the flow;; in the IllES' reservation req.JeSt (Tr. Vol. 5, p. 31). 

25. Specific limits established by the 1962 U.S. Public Health and Service 1 

Drinking Water Standards for Total Dissolved Solids (WS) are 500 ug/1 (Tr. VoL 

p. 

the 'IDS inc:re.ases {Tr. VoL 7, p. 33) . 

According to the ~~t of Health and Envi:r~tal Sciences, water 

qu!llity a~d£! for ot.'ler criteria probdlly would oot be violated if sufficient t 

water ill re~ instream to assure that the TDS standsrd of 500 mg/1 is mai.ntainsd, 

28. For each m:mth, flows were :re~:JOOstoo thst ~~d ma.:lnt.s.in TDS wloos equal 

to or less thm tluJ 500 !'ill1l based oo hbto:rlcal relatiomhipi!i oo~ 'IDS ~ Cis- t 

-



Healt.lt 

"''-l"",..t.•uu between total dis so 1 ved so lids m:illigrsrns per 

discharge in acre-feet to detemine the ne,ed<:d min:inun in t.l-je 

all of dte rn:Jnms of the year except June, July 

49). 

30, For May, June end July, 

low flows vmich is a st:endsrd used waste-water 

?3sed systems (Tr. , 5, ~~ 

3L For erose rn:Jnths -which the 

exceed!mce in -which the US 

th1m 9'1% (Tr~ VoL 5, P~ 38) ~ 

10-year low is used, 

standsrds would not be are 

32~ The ~r reaches of the Yellcwstor'.e River, and i."'t particular, 

wudl of the Big Hom River, are of a l:rl:gher ~uter quality dle 

t.f&e Yellcwstone River (Tr ~ VoL 5, p ~ 

In order to maintain control of the T"uS 

standards ax>ug~ut tr~ •~tire Yellcw~tone River, it r~cessar~J 

Depart~:Ent of Health end Env'irca!ll2:nt~!l Sciences to have an iru;tr·enm res•er~rat:irn 

throughout the entire Yellowstone Ri \ier, 

34. It has been established to 

reservatioo for the follOI<f.,ng =ts are ne•~dl::d to satisfy dle nu:roc,se 

reservation of the Department Healtb 

a) kn instream reservation 

for the following amounts; 

,310 

the 

EIT'~l~areantal Sciences. 

l'el. lov!s i:on.e River at 

1} A total 

total 

River, 

the elg;hti.eth pet:ce:rlti:le of the 

cans1~1t1.Ve reservations 

l'lont&"la is reserved, 

is: 

to 

the 



CFS 

January 3,738 229,831 

Feb:ruacy 4, 

M!lxc':! 6,778 416,711 

April 6,808 405, 

May 11,964 735, 

Jl.l'l:le 25, ll!O 1 ,644 

July 10,526 647,090 

August 2,670 164,166 

Septi!IIDer 3,276 194,917 

October 008 369, 

~r 5,848 ,920 

~r ~. 245,814 
Aver11ge 7, 586 5,492 31 Q 

b) lin imtremn reservation of the Yellowstone River at i1i1es City, !lbntana, 4 

b granted for the following am:lU!lts: 

l) A total of 5, 578,892 acre-feet per year \me.':! is equal to the total 

of the eightieth percentile of the month by month flcm of the 

Yellowstone River, less depletioos from other reservatioos of 

the YellCMStone l:!Mil'l ~ Miles City, M:Jntana, and il'lclusiw of 

Miles City, is reserved, 

2) The lml'lthly br~ of this reservation is: 

CFS M/Y 

January 3,829 235,400 

Febr.wy 998 221,995 

~ 6,359 390,929 

April !i, 347,957 

May 12,280 754,904 

Juoo 26 183 1 ,557,980 

July 10,278 631,856 

_';!IlL 

-
, 
-



Septenber 

Decsroor 
Average 

c) A.! insttoom reservation 

at BillL1gs is reserved. 

January 

April 

Nay (1-20) 

June 

July 

(21-31) 

August 

Septemer 

October 

3}862 

4, 

5,849 

5 ' 

is 

as 

CFS 

2 138,136 

2, ,646 

3, ,541 

5~ 204,006 

266, 

10, 

4 
' 

3, 

220, 

3 207,592 

5 ) 3,914 



is g;:mt10d for the follcwing am:runts: 

1) A totlll of 1,379,813 acre-feet per year which includes t."'e d011rl.rumt 

18, 200 cfs and, 
i 

091 acre feet 

July, !wgmt and Sept~r, this reservation is 111J'!?roximate1y t.'le 

ninety-fifth percentile f101..r. For the seven other m:::ntk• the re­

servation ~ts to approximately the twentiet.'l percentile flOl..r. 

2) the ~t:hly breakdown of this re~ervation is: 

CFS APPROX. %tile 

J~ 1,330 31,760 20 

Febnmry 1,320 73, 

March 1,350 82,989 20 

Atrl1 2,490 148,132 2() 

Hay (1-10) 2,500 49,575 
1 

~tzy (11-20) 1,900 37,677 ) 95 for May 

May (21-Jl) 700 93,202 
) 
) 

.l'1.n! (1-10) 7,700 152,693 ) 

.l'1.n! (11-20) 9,000 178,472 ~ 95 for Jime 

.l'1.n! (21- 30) 8,000 158,642 ~ 
July (1-10) 5,400 107,033 I 

I 

July (11-20) 3,800 73,355 
) 
) 95 for July 
) 

Ju\y (21-31) 2,500 49,575 ) 

~t (1-10) 1,600 31,728 ) 

~t: (llL-31) 2,125 00,492 ~ 95 for Augu!>t 

~~ 1,555 500 95 

O;;mber 2,350 144,463 20 

- 'l!;! ,_ 

. 
t 

• 

.. 

~ 

• 

4 

... 

"4 
" 

~ 
~ 

-
~ --
-
~ 

""' -
., 
""' 



Average 
?-elated to the 

CFS 

1,790 

since it will assure t.'lat the soocific 

,488 

the is 

water quality for beoo:fi<:ictl uses will not 

36. The instream reservation request of DHES is interest 

Yellowstone River can 

dilute and assimilate waste from L•dustry, BJnicinalities 

of 

ists t."l.e adverse inpacts of dewate1rir1g on water qualit'J (Tr, 

38. It is established to the satisfaction the ~~rd instream re~ 

servation in the amounts stated above are in the public interest. 



cm::uJSIONS OF LAW 

~ter 8, Title 89, ru:::.M. 1947, and in particular, Section 89-890, 

R.C.M. 1947, trn! adcption by the Monl:MB ~ of Natura), Resources 

md ~ti.cr.Th of ~ re<~en1ng water to qualified applicm~ for reservation 

of water. 

2. If ordelr:ed adopted, a reservation JWSt be ordered adopted in 'lCCordance 

with C!wpter ~.Title 89, R.C.M. 1947, and my rules adopted ~emde:r. 

3. 'I'M i;pplicmt, 1\.klntma Departma'lt of Health md Envirorm;ntal Sciences, 

u m ~ of the State of 1\.klntma and as such is entitled to apply to resexve 

amra within the State of Montma in <>erordance with Section 89-890 R.C 1947, 

and <my N1u ~ted thereunder. 

4. All ~t statutes and rures of th!! Stilts of Montana have been ad­

hl!red to in~ of this reservation application, both by ths 1\.klntma Dapm:tl!Jent 

of Natural ~ and ~tion and by ths 1\.klntma l'lom:'d of Natural Rl:!soura;s 

and~tion. 

5. :SUed upon ths ~ Finding!! of F<>et, end specifically based upon my 

~ition, llmitstion, or !!Ddification of ths full application ~ in said 

Finding~!, all perti.mnt criteria delineated in Section 89-890, R.C.M. 1947, and 

<my Nlu ~ted ~ providing for the adoption of an order resen1ng 

water have ~ Et. 

6, Nol:hing foond hercln 00$ ~ ths status of watar rlghta 

c~:lmro by ths .1\pplicmt other th!m those hln'ein naly applied for, nor does 

~ f~ herein have bear:big on ths statu!! of claimed watu ~ts of any 

other party acapt in rehitioo ro tho>~e ~ta hercln naly app~ f~JX, to ths 

~t ~Hr)' ~reach~ ~lmlim ~. 

• ' 

-

" 



RESOURCES 
OF THE 

) 

IN THE l1ATTER OF APPLICATION FOR ) 
RESERVATION OF •!ATE;:< OF THAT ) OF 
OF NORTH CUSTER CONSERVATION DISTRICT ) 
APPLICATION NO. 9947 DEALIHG ) CATION NO. 
WITH U~STREAM FLOW ) 

~ ~~~~~~~~~~--~~~~~~~-----------------l------------------------------
The above-entitled matter carne on 

on or about September 8, 1977, Billings, r1ontana, before 

Board of Natural Resources and Conservation and its duly 

Hearing Examiner, James Driscoll. 

its counsel of record, Gary Spaeth. 

Appl 

Montana Department 

Montane 

Natural 

Resources and Conservation appeared by and its counsel 

cord, Richard Gordon, The Hontana Department of Health 

mental Sciences appeared by and through s counsel of 

Jamison. Montana Department and Game appeared by 

through its counsel record, F. and Clayton 

Utah International Inc appeared and through its counsel record, 

Urban Roth, The Montana and 

cf recordffi 

through its counsel of Loble, 

and through s counsel record, 

Trout Unlimited and Fly appeared 

and through their counsel 

Information Center appeared by s counsel record, 



William Leaphart, Jr. v;ic -~_;_;;:,;; ,.;;r__; 

documentary evidence was introduced. 

The Board, having read and ful considered the complete record, 

makea the following Findings of Fact and Conclus Law relating 

to the portion of the North Custer Conservation District, Application 

No. 9947-r42M for instream flot•: 



'Ihe North Custer Conse:rvation District has applied a !TcUrimllm~ 

flow ins !:ream reseJC'IIation of 4, 000 cubic per second (cfs) for 

l!l!lirultem of Yellow1>tone !liver at Kinsey 

Custer Conse:rvation District, Application No, 

'Ihe purpose of the reservation is to maintain a at 

Kinsey ffl ~ing station during the irrigation season order to 

W!'lt increased pumping costs due to low water levels (tbrth Custer Cous;:r~ 

wtion Di11trlct, Application No. p 7L 

It ill established to the satisfaction 

of the real!:rW!tion has been sl1!Jion. -

Findings Related to the Need for the P.eser~ation (89~890(3)(b)) 

4. A reseJC'IIation of water needed because 

a purpose 

date foc future developments that t.'wl priority dates 

devel.opments would have if p~rmits ware obtained :llllrnediately constrtlc-

tion or use began (North Custer Conservation District. Application 

r42M, p. 

A reseJC'IIation water is needed because there is competition 

water in the Yellowstone Basin Which affect ability 

to obtcin a water right by permit 

District, Application No. 9947~r4~1. 

~lorth OJSter Conse:rvation 

6. Erlsting plants need a mir..:i.l!l!M"ll water to 

operate efficiently ~rth Custer Conservation District, 

-r4Zli, >id) , 



It is establis?1ed to the satisfaction of the Board that a need 

for a mirW!!I.liTt-flow instrean reservation has been s:::c)• .. n by the North 

Findings ~lated to the Amount of Water Necessary for the ~se of d1e 

~e~tion (89-890 (3) (c)). 

8. August and September are general.ly the critical m::;nths for irrigation 

lOIIlter .ly in the 10'\ver YellOI·JStooe River (Draft EIS, Vol. II, p. 

'9. The U.S.G.S. stream gauge at Miles Citv is less than 10 miles 

upstream f:rom the Kinsey 4'1 pumping station. No large inflow or diversion 

ill apparent in the reach of the river between the gauging and pumping 

statioru! (Draft EIS, Vol. I, p. 47). 

10. 1m :i.rultteam reservl!!tioo ofJ;he eightieth percentile flow less deple­

tiOM hall been granted to the Department of Health and Elwironmental Sciences 

and the CO!Imission of Fish and Game for the YellO'!NStooe River at l'l.iles 

City (Board Order 1;' ) 

11. The instrel!lll reservation mentioned in Finding 1ftl3 is sufficier;t 

to satisfy the need and the purpose of the instream request of the North 

Custer Conservation District. 

12.It is established to the satisfaction of the Beard that the arnmmt 

of 'lllater necessary for tl'IE purpose of t.~ instrel!lll reservation of the North 

Custer Ccriservation District is 4000 cubic feet per second (cfs) and 

that the reservation is to be cc:mcurrrnt with the insttel!lll rooeTW.tions 

of the Ilepart:ment of Health and Elwircmental Scie11ees and the 

Qlllmi~ion of Fish and ~ in too YellOI!IStone River et ~ti.loo City. 

• 

• 

• 

• 



13. An instream reservation cfs hvuld VL'.JV'-'-'"' il.uequaLe 

water to properly ooerate punrps at the Kinsey 

Custer Conservation District Application :::o, 

14, Without an insttea'!l reservation to orovide an ctuc:quaLc: 

is 

selt"ll'ation District would either r.ave to otn;ps at 

~ing station or aixlndon valuable irrigated land, 

It is established to the satisfaction of azl 

instte<Jm reservation 4000 cfs of the flow of the Yellowstone !liver 



BEFORE THE BOARD OF 
NATURAL RESOURCES ~~D CONSERVATION 

OF THE STATE OF MONTANA 

------------------------------=----==--=----~----------------=-------

IN THE MATTER OF APPLICATION FOR 
RESERVATION OF WATER NO. 12334-03-r 
BY THE UNITED STATES BUREAU OF LAND 
MANAGEMEiiT 

) 
) 
) 
) 
) 
) 

FINDINGS FACT AND CON-
CLUSIONS OF LAW c~ APPLI­
CATION NO. 12334-03-r 

------------------------------------------------------------------- -
The above-entitled matter came on regularly for hearing starting 

on or about September 21, 1977, in Billings, Montana, before the 

Montana Board of Natural Resources and Conservation and its duly 

• 

• 

• • 

appointed Hearing Examiner, James~Driscoll. The Applicant appeared • 

by and through its counsel of record, Thomas Gai. The Uontana Depart- 4 

ment of Natural Resources and Conservation appeared by and through its • 

counsel of record, Richard Gordon. The Montana Department of Health 
• 

and Environmental Sciences appeared by and through ita counsel of 

record, Mona Jamison. The Montana Department of Fish and Game appeared • 

by and through its counsel of :record, F. l'lloodside U:dght and Clayton 

Herron. The fourteen applicant conservation districts appeared by ~ 

and through their counsel of record, Gary Spaeth. Utah International, 

Inc., appeared by and through its counsel of record, Urban Roth. In­

take Water Company appeared by and through its counsel of record, Henry 4 

Loble. Witnesses were duly sworn, and oral and documentary evidence 

w~s introduced. 

The Bo~rd, h~ving read and fully considered the complete record, 

~kes the following Findings of Fact and Conclusions of Law relating 

to th® U.S. Bureau of Land l'!anagelllent, Application No. 12334- -r: 



L The U.S. Bureau of Land Management has applied for a reservation 

1,093 acre-feet of water per year with an average diversionary 

549 acres. Water w:::uld be diverted bet:ween May 15 and SejJtsml:fl;:r 15. 

to divert 1,098 acre-feet dl.lring this period, a continuous di·geJ:si.on 

rate 

order 

the 

requested 60 cfs would be necessary 

NO. 12334-03-r, p. 2). 

S. 13ureau of 11a!Jag.Emimt. Application 

Findings Related to the .Purpose of the Reservati= (89-890(3)(a)). 

2. The purpose this reservation is to ensure that water 1h'ill be a<.'ialable 

far: the ~cte:! exparu~ioo of irrigation on the S. Bureau 

Land ~~t (U.S. Bureau of Land Management, Application No. 12334-03-r, p. 

1). 

3. It is established to t.'le satisfaction of the ~1rd that a purpose of 

the reservation has teen shown (Finding 2) . 

Findings Relate:! to the Nee:! far: the Reser~Jation (39-890(3) (b)). 

Regulations and S. Bureau of policy ccwerL'1g 

authorization of more intens:tve Sb~iaultural l!la!lag,Emimt of the public lands 

under the Federal Land Policy "1-'!anagernent Act yet to developed. 

Funds needed to develop the Application will rut be 

19, 

following p. 146, Testimony ttJlngtorl, p . 

5. NO water would be put to a use before 1990 (U.S. Bureau 

La.'ld Manag~t. Application No, 12334-03~r). 

The 1\pplicant not all of any reservation might 

granted WOL!ld be put to a bel:~eficl~al use (Tr. Vol. 19, Cro!lls 

158). 

l>.'hittington, p. 



1. It is possible that water reserved for this application would never be 

put to a beneficial use VoL 19, Cross of llhittington, p. 158). 

8. The need for the reservation is speculative and is not supported by 

has not been established to the satisfaction of :3oord that the 

Applicant has shown t.~t there is a need foc this reservation (Findings 4 through 

10). 

Findings Related to the Alrount of t~atsr Necessary for the Purpose of the 

~tion (89-890(3)(c)). 

10. No significant additional irrigation development can occur in the 

Powder River Subbasin unless stocage 

at a price they can afford (Draft EIS, !oL II, p. 248; Finding 

11. '!be Applicant has no plans for the provision of such needed storage in 

the Powdsr Rivsr Subbasin. 

12. The potential for development of additional storage in the Pcmer 

Rivsr Subbasin is uncertain, and it is unlikely t.'lat any future storage that may 

be built ~ld provide irrigation water at a cost irrigator,s coold afford (Tr. 

Vol. 32, following p. 86, Testirnony of Phil Gibbs, pp. 13 through 18; Tr. Vol. 

following p. , Testi.rnrmy of Olin Kalmback, pp. 16 through 18). 

13. Ho reservation for full-service irrigatioo can be granted for water 

frcm the Powder River because no water is currently available for such irrigation 

has oot been shown thst water sufficiently ine.:q:lensive for full 

!lervice irrigation will ever be available frcm the Powdsr River (Findings 10 

thrc::<ugh 12) . 

14. It oot been established to satisfaction of 



such storage is neither available nor proposed to 

~h 13). 

made available {Findings 9 

Findings Related to the Public Interest (89~890(3)(d)). 

has not been established to the satisfaction the Boin:d that 

in the public interest to grant a reservation no need and 

which no water should, or can, be reserved (Findings 9 tta:ough 14). 

1. Chapter 8, Title 89, R.C.M. 1947, ar~ particular, Sectioo 89~890, 

1947, authorize the adoptioo the '1DntaYJa Board of Natural Resources 

and Cooservatioo 

of water. 

orders reserving water to ~walified applicants rese:vation 

2. If ordered adopted, a reservation l!".JSt be ordered adopted in ac,:ordsl1ce 

with Chapter 8, Tilte 89, R. 1947, and any rules adopted thereunder, 

3. The Applicant, the U.S. Bureau of the 

United Statero and as such is entitled to apply to reserve waters wittJ.."'l 

of M:ntana in accordance with Section 

thereunder. 

, R.C 1947, and any rules adopted 

All pertinent statutes and rules State 

adhereed to in the revie.r of this reservation application, bot.~ by the !"'rn1tar.a 

Deparnnent of Natural Resources Conservation by tr.e !rntana Board 

Natural Resources and Conservation, 

89~890(3) (b)' 

1947, has not been met, to it has not been established to the satisfaction 

adlJPt:ion of an order reserving water as del.irreat:ed at Sectioo 89~890(3) c 



, has not been ~t, to wit: it has rot been established to the satisfaction 

of the Eoo:rd that rmy water should be reserved for this aoplication. 

7, Based upon the ~ Findings of Fact, a pertinent criterion for the 

adopticn of an order reserving water as delineated in Section 89-890(3) (d), R.C 

1947, has not been met, to wit: it 1:-.as not been established to the satisfaction 

of the lklard that the reservation is in the public interest. 

8. Nothing found herein has bearing upon the status of water rights claimed 

by the Applicant other than those herein newly applied for, nor does anything 

found herein have bearing cn the status of cla.:U'!Erl water rights of any other party 

except in relation to those rights herein newly applied for, to the extent necessary 

to reach a cooclusion herein. 
4 

. 
4 



BEFORE THE BOARD OF 
NATURAL RESOURCES i'l'!D CONSERVATION 

OF THE STATE MONTANA 

THE MATTER OF APPLICATION FOR 
RESERVATION OF '!-lATER 9942~r43Q 
BY THE HUNTLEY PROJECT 

) 
) 
) 
) 
) 

FINDINGS OF FACT 
CLUSIONS OF LA11J 
CATION NO. 9942 

---~----------------------~-------------===---=----------------~-= 

The above~entitled matter cJme on hearing star 

on or about September 9, 1977, in Hontana 

Board of Natural Resources and Conservation and its duly appointed 

Hearing Examiner, James Driscoll. licant apoeared 

benefit of counsel. The l'!ontana Department Natural Resources and 

Conservation appeared by and through its counsel record, Richard 

Gordon. The Montana Department 1 Environmental iences 

l1cmtana Department of Fish and Game appeared and through its counsel 

record, F. \loodside \\fright and Witnesses were 

duly sworn, and oral and documen was introuduced. 

The Board, having read and fully considered the complete record, 

makes the following Findings of Fact Conclusions of 

to the Huntley Project, Application No. 

1. The Huntley Project has applied for a reservation of 27, 

(a£/y) a ma!Wru11 diverisorua:cy flow rate of 92 cubic feet 



en !:lie average, this request is fo::: a diversion of 6. acre-feet per acre. 

(Huntley Project, Application No. 9442-r43Q). 

Findings Belated to !:lie Pw:pose of the Reservation (S9-ll90(3) (a)). 
' 'I •• ~. #~~ ~ :·.t ~ . "t k+F ·' 

'l'he purpose of this reservation is to ensure that ~vater be available • 

for tha expected expansioo of irrigation on the lilmtley Project (Huntley Project, 

letter frOI!I Paul Sian, President, acccmpanying Application 9942-r43Q). 

3. It is establsihed to the satisfaction of the Board that a purpose 

of the reserwtion has been sh::Jwn (Finding 

Findings Related to the Heed for the Reservation (89-890(3) (b)). 

4. Fm1rl!! are not available and it is not known Wen, or even if funds 4 

will be available for the projects. 

the projects proposed with water 

from the Yellowstone Conservation District. 

6. It !-.as not been established to the satisfaction of the Board that the 

Applicant has sh::Jwn a need for this reservation (Findings 4 end 5) . 

Findings Related to the Aroount of Water Necessary for the Purpose of tha 

Reservation (89-390(3)(c)). 

1. It has not been established to the satisfaction of the Board that any 

~ 

amount of water is necessary for the purpose of the reservatioo for whiu'1 there is J 

no need. 

Findings Related to b'1e Public Interest (89-890(3)(d)). 

8. It has not established to the satisfaction that 

is in the public interest to grant a reservation for which there is no need. 

CO..~IOO OF I.Mi 

;m:I ~~tion of orders rese!Vir.g water ro qualified applicant!! for reservad.Gl:!S 

of watm". 



2. If ordered adopted, a reservation IlllSt 

withChaoter 8, Title 89, R~C.M. 1947, and rules adopted thereunder. 

3. The Applicant, the Huntley a political subdivision 

State of Montana and as such is entitled to apply to reserve waters wib'1:L1 

State Montana in accordance with 1947, and any rules 

thereunder. 

All pertinent statutes and :rules of the State been 

hered te in :review of this reservation application, by the MJnt&na Departl!lent 

of Natural 1\esCll!l:ces and Conservat:ion and by the t1ontana Board of Na•tm·al t\Etloorc!ts 

a.'1d Conservation. 

Based upon the above 

condition, limitation, or IOOdification ~ the full application appear:L"lg in 

Findi11gs, all pertinent criteria delineated 89~890, R.C 

any rules adopted thereunder providing adoption of an order reserving 

water have been met, 

6, Not.lrlro.g found herein has besring the status water rights 

clai."!led by the Applicant other than those 

anything found herein heve heariP.g on status claimed water rights 

other p0xty except in relation to rhr'~"' Lc!;nc.::; herein newly applied for, to t.'1e 



CCNCLUSIONS OF LAW 

L Cl!apter 8, Title 89, R. 1947, and in particular Section 89-890, 

R.C.M. 1947, authorizes the adoption the M:mtana Board of Natural Resources 

and COnservation of orders reserving water to qualified applicants for reservation 

of water. 

2. ordered adopted, a reservation must be ordered in accordance with 

Qmpter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder. 

3. The Applicant, Huntley Irrigation District, is a political subdivision of the 

State of MOntana and as such is entitled to apply to reserve waters within the 

State of MOntana accordance with Section 89-890, R.C.M. , and any rules 

adopted theret.mder. 

4. All pertinent statutes and rules of the State 

hered to in the revieJ~ of this reservation application, both by the MOntana 

Depart~~Ent of Natural Resources ood O::!nservation ood by the M:mtana Board of 

Natural Resources and O::!nservation. 

5. Based upon tl1e above Findings of Fact, a pertinent criterion for the 

adoption of an order reservmg water as delineated in Section 89-890(3) (b), R. 

1947, has not been met, to wit: it hots not been established to the satisfaction 

of the Board that need hots been shown for the reservation. 

6. Based upon the above Findings of Fact, a pertinent criterion for the 

adoption of an order reserving ~teras delineated in Section 89-890(3)(c), R.C.M. 

1947, has not been met, to wit: it has not been established to t.he satisfaction 

of the Board that any water should reserved for the 

7. B!!sed upJn the above Findings of Fact, a psrt:i:nent criterion for the 

, R.C.M. 



, Pv'lS not been rret, to wi.L it has not 

the that the reservation in the interesc 

8. Nothing found herein has oo1rin£ upon the status 

the Applicant other tb~ those herein 

herein have bearing on the status of clairr!ed water of 

except in relation to t~Dse rights herein newly applied for, to 

to reach a conclusion herein, 



BEFORE THE BOARD OF 
~~ATUP.AL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

) 
Ill THE HATTER APPLICATIO:< ) 
RESERVATION OF WATER NO. 12333-r43P ) 
BY THE UNITED STATES i:li.JREAIJ OF ) 
RE CUi! <lA TI ON ) 

) 

FINDINGS 0!' FACT A:sl) CON­
C!..USIONS OF LA~T OF APPLI­
CATION tJO. 12333-r43F 

--------------------------------~-----=-----~------=-----------------

The above-entitled !!latter came on regularly for hearing on or 

about August 31, 77, in Billings, Hontana, before the l'iontana Board 

of Natural Resources and Conservation and its duly appointed Hearing 

Examiner, James Driscoll. The Applicant appeared by and through its 

counsel of record, Thomas Gai. The Montana Department of Natural 

Resources and Conservation appeared and through its counsel re-

cord, Richard Gordon. The Montana Department of Health and Environ-

mental Sciences appeared by and through its counsel of record, ~1ona 

Jamison. The ~1ontana Department :Jf Fish and Game appeared by and 

through its counsel of record, F. ivoods Wright and Clayton Herron. 

The fourteen applicant conservation distr ts appeared by and through 

their counsel of record, Gary Spaeth. Utah International, Inc~, 

appeared and through its counsel of record, Urban Roth. The 

Montana Power Company appeared by and through its counsel of record, 

Robert Woodahl, Intake Water Company appeared by and through its 

counsel of record, Henry Loble. Witnesses were duly sworn and oral 

and documentary evidence w~$ introduced. 

' 
-361-
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The Board, having read and fully considered te 

makes the fo Findings of Fact and Conclusions 

to the U.S. Bureau of Reclamation, Application No. 33 

use on the Hardin Unit: 



FINDINGS OF FAcr 

131,700 acre-feet of water per yoor (af/y) with a nmdm.:m diversior.my flow rate 

of 862 cubic feet per second (cfs) frc:m the Bighorn Rivs-r in order to provide a 

full supply of irrigation water for ,000 acres and a partial supply 950 

acres for use on the Hardin Unit (Tr. Vol. 18, following p. 179, Teatim:my of 

~Mercer, p. 

Findings Related to the Purpose of the Reservation (!39-890(3)(a)). 

The purpose of the reservation request is to ensure that water will be 

avsilable for irrigation oo the Hardin Unit 

No. l2333-r43P). 

3. It is established to the sati5Iactioo of the Board that a purpose of 

the reservation has been shl:Mn (Finding 

Finding Related to the Need for the Reservation (89-890(3){b)). 

4. Congressional authorization of the allocation of water stored by 

Yellcwtail Th:ml set aside stored watar for use oo the lmdin Unit (Tr, VoL 19, 

Cross of ~tercer, pp. 66 and 67). 

5. l·Jater is presently available frc:m Yellcvrt:ail Reservoir for use on the 

Hardin Unit (Tr. VoL 19, Cross of Mercer, p. 67). 

6. There is no evidence on the record to show that water !lEY rot oo 
available in tha futw:e frcm Yellcwtail 

19, Cross of Mercer, p. 67). 

for use on the Hardin Unit (Tr. VoL 

7. 'Ihe rese..-vatioo request is essentially duplicative of 10%llter already 

1 



80 It hk7s not been cstablishcJ to the satisfaction of the 

Applicant has shown that there is a need for tr.is reservation (Findings 4 

7)o 

9 0 Although the Board haa not been satisfied t.~t there is a need a 

water reservation as applied for, the Board does recognize the existL~ water 

rights the Bureau of Recli!!!lation on the Horn River in the Hardin lJni t 0 

The Board Natural Resources encourages t.'le Bureau 

develop and :implE!llle!'lt its existing ;.'atet rights on the Big Horn River 

Hardin Unit 0 

Findings Related to the Amount of ~?ater NecesSar'/ for th~ Purpose of the 

Reservation (89-890(3)(c))o 

lL It boo not been established to the satisfaction the that 

ll!!lOU!'It of watex is necessary for the pu:cp<lse of a reservation for 'Which there 

no need (Finding 8) o 

Findings Related to the Public Interest (89-890(3)(d)). 

12. It boo not been established to the satisfaction of the Board that it 

is in the public bterest to grat'lt a reservation for 'Which there is no need 

(Fbding 8). 

CO..'IC'UJSIONS OF lAW 

L Chapter Title 89, 1947, in particular, Section 89~890, 

R.C 1947, authorize the adoption by the of Natural Resou:=ces 

Conservation of orders water to qualified for re'"'n:vati(:Jn 

water, 

a reservation nust ordered edJPt:ed in accordance 

with Chapter 8, Tilts R.C.l·t 1947, md my rules edopteld thereunder, 

3. Applicant, the U.S, of ru;<:Lar'EIOLun 

United States .tmd as such is mtitled to apply to reserve waters within 

Ma1tta:r~a in accordance with Secticn 89-890, 'ltC 

theremder, 

1947, rules 

State 



All pcrtil'cnt statutes r;r,d ru.les of tr.e State '1ontana have been 

adhered to in the review of this reservation application, both the Hontana 

Dapartna"lt of Natural Resources and Conservation and the 11ontana Board of 

Natural Resources and Conservation. 

5. Based upon the above Findinp;s of Fact, a pertinent criterion far the 

adoption of an order reserving water as delL~eated L~ Section 89~890(1}(b), R.C 

1947, has not been met, to wit: it has not been established to the satisfaction 

of the Board that need has been shewn for the reservation. 

Based upon the above Findinl(s of Fact, a pertinent criterion for the 

adoption of an order reservL.g water as delineated in Section 89-890(3) (c), C.H. 

1947, has not been met, to wit: it has not been established to the satisfaction 

of the Board that any water should be reserved far the U.S. Bureau of Reclamation 

Hardin Unit Project, 

7. Based upon the above Findings of Fact, a pertinent criterion fer the 

adoption of an order reserving water as delineated at Section 89-890(3) , R.C.M. 

1947, has not been met, to wit: it has not been established to the satisfaction 4 

of the Board that the reservation is the public interest. 

Nothing fowd herein has bearing upon the status of water rights claimed 

by the Applicant other than those herein newly applied for, nor does anything ~ 

found ht!rein have bearing on the status of cla:L'Tied water rights of any other 

party except in relation to those rights herein newly applied for, to the extent 

necessary to reach a conclusion hereL~. 

• 



The following Applications having 

Resources and all testim:Jny and evidence hailil11£!: 

ordered denied: 

(a) The Applicatians for Reservatians of Water Nos. 

Natural 

are hereby 

reservations on the Boulder River, Upper k~r Creek, Lower Deer Creek, Bridger 

Creek, Stillwater Creek, Cla:lks Fork River, Sage Creek, Bluewater Creek and the 

Po!iid!:tr River, Bear Creek and Cottonwood Creek. 

Application for Reservation of Water , 9947-r42M by the North Custer 

Corulervation District for full-service irrigation with 76,140 ltt/y ths Powder 

River is ordered deniecL 
-

(c) Application for iliaseJ:Vatioo of Water No. 9943-r by the Applicant, Potlrler 

River Conservation D:i.strlct, for full-service irrigation of 

Powder River U! ordered denied, 

560 af/y frcm the 

(d) Application for iliaseJ:Vation of Water No. ,334-03-r by the Applicant, United 

States Bureau of Land Mal~;emmt, for 1,098 acre-feet of water 

Powder River is ordered denied, 

(e) Application for Reservation of Water . 12,334-03-r by the Applicant, United 

. States Bureau land Management, for 200 cfs of water for :!r.stre.am use of 

· :aver is ordered denied . 

. 1mlicatio.'l for Reservation of Water No, 12,333-r by the nvJnJ.c;ru>o. 

States Bureau of Reclamation, fOr 131,700 af/y of water 

is ordered &mied. 

(g) flwlication for Reservation of Water No. 9942-r43Q by 

Irrigation Project, ia orcler~!d cl!!V.ied. 



BEFORE E BOARD DF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

IN THE MATTER U.S. BUREAU OF 
) 
) 
) 
) 
) 

FINDINGS OF FACT AND 
lAND MANAGEMENT, APPLICATION NO. CLUSIONS OF LAW APPLI~ 
l lNSTREAM FLOW PORTION ONLY CATION . 1 2334~14~r 

The above-entitled matter came on regula y for ng sta ng 01. or 

September 1 , 1 , in Billings, Montana, before the Montana Board Natural 

Applicant appeared by and through its counsel of record, Thomas 

i'klntana Department of Natural Resources and Conservation appeilred and 

its counsel of record, Ri rd Gordon. The t~ntana Department of Health 

Environmental Sciences appeared by and through its counsel of , Mona 

Jamison. The Montana Department of fish and Game appeared by and through its 

counsel record, F. Woodside Wright and ayton Herron. The fourteen appli 

conservation distri appeared by and rough their counsel of record, Ga 

Spaeth. Utah International, Inc. appeared by through its of record, 

1J1·ban Roth. f~ntana Power Company appeared through its counsel of 

James lsh. Intake Water Company appeared by and through its 

Henry Loble. Witnesses were duly sworn, and oral and documentary evi was 

introduced. 

The Board having read and ly considered the complete record, makes the 

1 ng ndi~gs of Fact and Conclusions Law relating to the U.S. Bureau 

of Land Management, Application No. 1 0 r ~ 12 l4r, for instream flows: 

367 



U.S. OF LAND Y.ANAGEMENT P.ESERVATION REQUEST FOR MAI1'?l'ENk'lCE 

OF RIPARIAN HABITAT, LIVESTOCK, AND WILDLIFE 

SUBBASIN 

Upper Boulder River 
Yellowstone Bridger Creek 

Still~~ter River 
Upper Deer Creek 
Lower Deer Creek 
Yellowstone River 

Clarks Fork Clarks Fork Yellow-
of Yellowstone stone River 

Bluewater Creek 
Bear Creek 
Cottonwood Creek 
Five Mile Creek 

Bighorn Sage Creek 
Crooked Creek 

Tongue River Tongue River 

Powder River Powder River 
Hizpah Creek 

(tributaries of Sheep Creek 
Prn.;der River) N.F. Sheep Creek 

S.F. Sheep Creek 
Horse Creek 
Meyers Creek 
Locate Creek 
Archdale Creek 
SncM Creek 
Coal Creek 
Bolocate Creek 
Dislocate Creek 
Ten l1ile Creek 

(tributaries of Little Powder River 
Little Powder Hay Creek 
River) Allison Creek 

Dry Creek 
Horse Cree..k: 
N.F. Bowers Creek 
Bell Creek 
Wright Creek 
S. F. vJright Creek 
Ranch Creek 
¥Jilliams Creek 
Prarie Creek 

368 

LIVESTOCK AND 
HILDLIFE USE 

AHJUNT (af/y) 

0.53 
0,22 
0.62 
0.10 
0.28 
2.4 

8 
0.71 
0.60 
0.41 
0.37 

4,6 
67 

0.483 

4.55 
0.574 
0.63 
1.288 
0,224 
0.322 
0.63 
0.224 
0.434 
0.448 
0.896 
0.224 
0.224 
L34A 

0.084 
0.14 
0.434; 
0,812 
0.504 
0.112 

014 
0~056 
0.336 
0.042 
O.L:.06 
0.532 

INSTREAH FlJJW 
(cfs) 

25 
5 

5 
5 
1 

25 
5 
5 
5 
5 

5 
5 

130 

200 
3 
3 
3 
3 
3 
3 
3 
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NGS OF FACT 

1. The U.S. Bureau Management has requested reservZlticm of instream 

flows for livestock and wild1i wate ng as n table 1 (U.S. 

of Management, Appli ()!1 

2. The purpose of the instream on the U.S Land 

ication is to establi nimum nstream ows to protect parian ,. tat 

vegetation on national resource lands and to ensw~e suffi ent water instream 

stock and wildlife watering (U.S. Bureau Land Management, Appli on 

2 

It is established to the satisfaction of the Board that a purpose 

the reservation has been shown. 

POI•IDER SUBBASIN 

Findings Related to the Need for the Reservation for the Powder Subbasin 

4, Department of the Fish and Game has given an instream water 

reservation the Powder River for the amaunt of the e flow 

(Board Order #11 0( ) . 

5. Suffi ent amount of the instream ow has been reserved for the purpose 

of protecting ldlife and pa an tat fo the 

5. There has not been shown a need for an additional i 

the Powder River, 

7. It has not been ~stab1ished to the sa s ion 

on 

the Board that need 

r an instream reservation for the Powder ver has been shown. 
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S. If the zone of saturation in streamside ¥Jater tables droPs below 

root depth for prolonged periods, streamside vegetation dies and n~1 seed~ 

lings cannot become established, resulting in ecosystem damage (Tr, Vol. 

19, following p. 146) 

9. Although the U.S. Bureau of Land Nanagement did not study stream~ 

side mter tables, root depth, or any other specific variables where instream 

reservations were applied for, the U.S, Bureau of Land Han.agernent instream~ 

flow request ms in part a general attempt to reserve a sufficient lev0l of 

instream flow to replenish streamside mter tables and prevent such ripar-

ian ecosystem damage (Tr. VoL 19, follov.'ing p. 146). 

1 Water is generally scarce in the Powder River subbasin and certain 

am:JUnts of water are needed for watering of livestock and wildlife and for 

the maintenance of the ecological system (U.S. Bureau of Land M&"13f;Ernent 

Application No. 12334-r) 

11 . It is established to the satisfaction of the Board that the awunts 

of water needed for the purposes of t.ha instream reservations for the 

following strearrJS are: 

a) for tributaries of the Little Powder River vlhich in­
include Hay Creek, Allison Creek, Dry Creek, Horse Creek, 
N.F. !lcJwers Creek, Bell Creek, \Jright Creek, S.F. Wright 
Creek, Ranch Creek, Williams Creek, and Prarie Creek 
en instream reservation is granted of one cfs for 
each named stream. 

b) tributaries of the Pow~er PJlver ~tdch include 
Mizpah Cree, Sheep Creek, N.F. Sheep Creek, S.F. Sheep 
Creek, Horse Creek, l1eyers Creek, Locate Creek, 
Archdale Creek, Snow Creek, Coal Creek, Bolocate Creek, 
Dislocate Creek and Ten Mile Creek an instream reserva~ 
tion is granted one (1) cfs for each named stream. 

c) for the Little Powder River an instream reservation 
of tl1ree (3) cfs is granted 
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that th2 S. Bureau 

is in the public interest. 

13. An instream reservation for tributaries of 

and the Little Powder River and for Little Powder River are 

interest because of the need for water water:ir,g 

S. Bureau of Land Management Application 12334-r). 

14. It is established to the satisfaction the Board that 

reservatioos listed in Finding ffl2 are in the public ini:eresl:. 

TONGUE SUBBASIN 

Findings Related to the Need for the Reservation in the Torgue Subbasin 

89-890(3) (b)) and for the Anvunt Necessary for the Purpose of the Reservation 

89-890(3) (c)) 

15. The Tongue River controlled a.11d regulated by the TOiogtle K:Lve:r 

ll:mland Reservoir (Draft EIS, VoL p. 

16. The operation of t:.he Tongue River Dain and Reservoir has vr•::~vJcac"" 

adequate flows for the protection the aquatic resaurce and ir~tteam 

flows in the Tongue River (Draft EIS, VoL II. p274). 

17. Operation of the Tongue River Reservoir will cootLrrue to provide 

ecosystem and economic benefits. 

18. The Depa:rt::ment 

the Tongue Ri ve:r (Board Order j£ ) 

19. As stated its application, it 

or to construct a new TOI'.gue River Dam 

hesources Application 

20. 
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Natural Resources and Conservation and the instream~flow reservation application 

U.S. Bureau of land Management for the Tongue River are mutually exclusive 

( Ora ft E IS, Vo 1 I , p. 6) . 

It has not been established to satisfaction of the Boa that the 

Applicant has that there is a need for an instream reservation of water for 

the Tongue River. 

It has been established to the satisfaction of the Boa that any 

amount of water is necessary for the purpose of a reservation for which there is 

no need. 

Findings Related to the Reservation for the Tongue Subbasin Being in the Public 

Interest (89-890(3)(d)). 

It has not been established to the satisfaction of Board that it is 

in the public interest to grant a reservation for which there is no need. 

Findings Realted to the Need, Amount for the Purpose of the Reservation and the 

Public Interest (89-B90(3)(a)(b)(c)). 

The Bureau of Land Management has requested an instream reservation for 

5 cfs from Five 1e and Crooked Creeks (Application 12334~r). 

There are no other instream reservations requested or granted on ve 

le and Crooked Creeks. 

26. An instream reservation is needed on both of these streams 

aquatic habitat and to provide stock water and wildlife water. 

ensure 

27" It is established to the satisfaction of the Board that the need for 

the instream reservation on ve le and Crooked Creeks has been shown and that 

the reservation is in the public interest. 

28. It is established to the isfaction of the Board that the amount 

necessary for the purpose of the reservation on ve Mile and Crooked Creeks is 

5 cfs. 
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F 

rks Fork Vel 

The D2partment sh and Game has been gi von an ins tream 1~ater re~ 

servation for 

(l) 

(2) 

( 3) 

(4) 

{5) 

(6) 

( 

following streams: 

Boulder River 

B dger Creek 

Stillwater River 

Upper Deer Creek 

Lower Deer Creek 

Yellowstone ver 

arks Fork River 

(8) Bluewater Creek 

( 9) Bear Creek 

(10) Cottonwood Creek 

( 11) Sage Creek 

(Boa Order #110). 

30. cient amount of the instream flow has been reserved in the 

in nding 29 the purpose of ding 1 ife and ri an wil 

tat. There has not been shown a need for an addi onal instream 

for the streams listed in Fi ng 29. 

It has not been established to 

l amount is necessary for a 

sfaction of the Board 

in streams lis in 

It has not established to s&tisfaction of the Board an 

on 

addi iona1 instream reservation to States Bureau land 's 

i on for ows in the Boulder River, B dger Creek, 1 Creek, 

D2er , Lower Deer Creek, Yellowstone ver, Clarks River, Bl ver, 

r Creek, Cottonwood Creek and Sage Creek is in the public interest. 
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OF lAW 

L Chapter 8, Title 89, R. 1947, and Ln particular, Section 89-890, 

R.C.M. 1947, authorizes the adoption by the Montana Board of Natural Resources 

and Oonservation of orders reservi_ng water to qualified applicants for reservations 

of water. 

2. If ordered adopted, a reservation must be ordered adopted accordance 

with Chapter 8, Title 89, R.C.M. 1947, and &'1y rules adopted thereunder. 

3. The Applicant is entitled to apply to reserve waters within the State of 

Montana in accordance with Section 89-890, R.C.M. 1947, and any DJles adopted 

thereunder. 

All pertinent statutes &!d rules of the State of Montana have been ad-

hered to in the review of this reservation Application, both the !1mtana 

Depart:m:m.t of Nautural Resources and Conservation and by the Montana Board of Natural 

Resources and O:mservatiaal.. 

5. Based upon the above FL1dings of Fact, and specifically based upon any 

condition, limitation, or I!Ddification of the full Application appearing said 

Findings, all pertinent criteris delineated at Section 89-890, R. 1947, and 

any rules adopted thereunder providing for the adoption of an order reserving 

water have been nEt. 

6. Nothing found herein has bearing upon the status of water rights claLrned 

by the Applicant other than those herein newly applied for, nor does anything found 

herein have bearing on the status of clailred weter rights of any other party except 

in relation to those rights herein newly applied for, to the extent necessary to 

reach a conclusion herein. 
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