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State of Montana 78 Oﬁ%
Reserved aler Wm %om/taol Commesscon

W Gordon McOmber Chairman

Ted Schwinden Jack E Galt, Vice Chairman A B Linford
Governor Wilham M Day Joseph P Mazurek
Everett C Elliott Audrey G Roth

Danie! Kemmis Chns D Tweelen

Urban L Roth Special Counsel

December 6, 1985

Mr., James Goetz, Attorney -
Goetz, Madden & Dunn PC

P.0O., Box 1322

522 W. Main

Bozeman, MT 59715

Dear Mr. Goetz:

» complete copy of the verbatim transcraint of our recent
negotiating session 1s enclosed. Copies have ailso been
distributed to Mr. Therriault, Mr. Howlett, Mr. Decker, Mr.
aldrich, and Mr. Delk. I assume that other representatives of
the Confederated Salish and Kootenai Tribes or the United States
may obtain copies from you or one of the other five individuals.

Complete copies will also be distributed to each member of
the Compact Commission, Mr. Roth, Ms. Rundle, Ms. Jamison, Mr.
rasbender, and Mr. Smith. I shall retain the original copy 1in
the Commission's confidential file. Please be assured that each
representative of the state who receives or reviews this
transcript will treat 1t with strict confidentiality.

we consider the first 26 pages of this transcript a record of
the open portion of the session. We are obliged, therefore, to
make them available to anyone who requests a public record of the

November 18, 1985, session.

We wi1ll review this transcript as soon &s possible and submit
to you our proposed amendments. We anvite you to do likewise 1in
order to incorporate into the record of the next negotiating
session amendments to both this transcript and the transcript of
our meeting of September 11, 1985.

D Sco‘t Brown, Progra™ Manager
Marcia Beebe Rundle, Legal Counsel

32 Soath Ewing
Helena Montana 59620
1406) 444 6601



Letter to Mr. Goetz
Page two
December 6, 1985

I take this opportunity also to inform you that on December
3, the Commission deliberated the issue concerning open versus
closed negotiating sessions, as well as the issue concerning
DNRC's action to certify to the Water Court a case involving an
appl ication for change within the Flathead Reservation. I expect
Mr. McOmber and Mr. Roth will be communicating with you quite
soon in regard to those issues.

We look forward to another session early in 1986.

Sincerely,

D. Scott Brown
Program Manager

DSB:1p
Enclosure: Confidential Transcript

cc: Commission members
U. Roth, Special Counsel
M. Rundle, Staff Attorney
R. Therriault, Councilman
K. Howlett, Councilman
D. Decker, Attorney
R. Aldrich, Field Solicitor, USDI
R. Delk, Rights Protection Offaice, BIA

N



CONFEDERATED SALISH & KOOTENAI TRIBES

Transcripts Mailed:
(12/5/85)

James Goetz

Ron Therriault
Keven ‘Howlett
Dan Decker
Richard Aldrich
Bob Delk’

Urban Roth

Jack Galt

(12/16/85)
Commission Members

Gordon McOmber
Marcia Rundle
Scott Brown

Route one to Staff
Larry Fasbender
Mona Jamison

Clay Smith

Files

4

NEGOTIATIONS

November 18, 1985
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| |[KENNETH M JAECK 1 84 272160 22861440 N1 | 244150
| |MARY ANN BOOTH BAGNELL 1 4860 4704 22861440 11| Dll4!65
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201 U1768L |UILLIAM DALE STRATTON 1 648 35280 22861440 12 [BI446D) 81
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203| 04032 {LORENA M LIBCRTY BROWN 1 324 11! D106 64
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203| U4099 |CUAPLLCNE MADSLN HANSON 1 48 476280 22861440 12 IB1744A1 76
203| 04172 |FLOREWCE MARIS FELSMAN 1 360 11} 66839 41
203| U4172 [FLORLICE 11 F SNLLL 1 648 11| 13768 57
203 U©4172 |FLORLNCE MARIE FELSMAN 1 3240 105840 22861440 121 1738i58
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FCPL PO 188D DEPARTMENT OF THE INTERIOR
0rl  ved BUREAU OF INDIAN AFFAIRS
ISR R RN 1) RESERVATION
@ v LCot NamE PAGE NO
92 ! 203 FLATHEAD 4
INDIVIDUAL OR TRIBAL OWNERSHIP AND SHARES
FRACTIOMAL INTERESTS
(‘c‘:r( ‘m:l..‘,c,:x.o ) NAMES AS ACQUIRED CONVERIED 1O L C D OECtamaL SOU CE DOCUMT 1§
HUMIRATOR DENOM NATOR NUMIPAICE DENOMINAG OF freatsts Tre( PUMM D
203 U5252) {GLORIA J FELSMAN STORACI 1 432 52920 22861440 hi D113}65
203 U5253] |SHARON FELSMAN DILLASHAW 1 432 52920 22861440 11 D113165
203 U5254, |HAROLD LLOYD FELSHAN 1 360 11 | 6683941
203 U5254, |HAROLD L FELSMAN 1 648 11 | 1376857
203 U5260, [JOSCPH JOHN FLLSMAN 1 360 11 | 6683941
203 U5260; {JOSCPH J ILCLSMAN 1 648 11 | 13768157
203 U5260! [JOSCPH JOHN FELSMAN 1 3240 105840 22861440 h.2 1738158
203 US5263; |EUGENLC MARK FELSMAN 1 2592 8820 22861440 11 | BI5S5A,72
203 U5264; {DENNIS LLOYD PELSMAN 1 2592 8820 22861440 11 | BI5SSA 72
203 US5265 |DOUGLAS LEC PELSMAN 1 2592 8820 22861440 11 | BIS5A{72
203 US5266] |TCRRY PRANCIS FLLSMAN 1 2592 8820 22861440 11 | BISSA 172
203 U5267 |MCLISSA ELLEN FLLSMAN 1 2592 8820 22861440 11 | BIS5A (72
203 U5268] |Add BLC1H FELSMAN 1 2592 8820 22861440 11 | BIS5A|72
203 U5463] |JCANCTTE D GLOVER DAVIS 1 480 11 |BI178a171
203 U54631 |JCANETIC DARLLNE DAVIS 1 1920 59535 22861440 11 |BI394D:i77
203 U5465 |PAMELA LEE GLOVER 1 480 11 |BI178A}71
203 U5465 |PAMELA LEE SCHNEITER 1 1920 59535 22861440 11 (BI394D177
203 U5466 CUGENC LINDY GLOVER 1 120 11 D41163
203 u5466§ CUGLNL LINDY GLOVLR 1 480 238140 22861440 11 [B1394D| 77
203 U5170: |GENLVA MARIE GLOVLR JOS 1 360 11 D321 68
203 U5470 |GLNLVA MARIE JOSLPH 1 1440 79380 22861440 11 |B1394D177
203 US5538 GENEVILVE D HANSBROUGH 1 378 11 D811 66
203 U5538 |GLNEVIEVE D C NATT 1 2268 11| D223167
203| U5538 |GENFVIEVE C MATT 1 648 11! D38 69
203 U5538 IGLNLVIEVL COURCHANE MATT 1 63 468720 22861440 10 ' 219231 --
203 US776 [IARTINA M A VOGEL 1 324 12 BI433A176
203 U5776 |MAPTINA ACCVLDO VOGEL 1 2592 122B154AD278
2C3| U5776 [UAPTIVA ACEVEDO VOGEL 1 2016 90720 22861440 12 181195D1 79
203 U5909: [A IIHONY ARJOLD LIBERTY 1 324 11| D106:64
203 U5909l AnTHONY ARNOLD "BUD" LIBLRTY 1 25972 12 |BIS44DE 78
203 U5909, |[#+'THOMY A “BUD" LIBELRTY 1 2016 90720 22861440 12 [BI195D} 79
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TITLE STATUS REPORT

Cre 1940 BUREAU OF INDIAN AFFAIRS
o 'l.?: — uEsuvuno:M! ———— PAGE NO
92 f 203 FLATHEAD 5
INDIVIDUAL OR TRIBAL OWNERSHIP AND SHARES
FRACTIONA REST
(lc[:s( A:!u’;uc;:’o NAMES 45 Acouieto S COMVERIED 1O 1 € D l::::"‘s SOURCE DOCUNENTS
NuUmirAIiOR DLNOMINATOR NUMERATOR OINOMINAIOR tyeg | NUMEER
T
203; U5914 [LOUIS JACK LIBLRTY 1 324 11| D106i64
203| U5914 |LOUIS JACK LIBLRTY 1 2592 12 |{BI544D) 78
203} US5914 |LOUIS JACK LIBERTY 1 2016 90720 22861440 12 |B1195D! 79
<03] U007 |[RUSSCLL JANMES MCCLURE 1 336 68040 22861440 12 [BI744A1 76
203, U6009 (MARGENE A MCCLURE ASAY 1 336 68040 22861440 12 |BI744A1 76
203] U60l)l |GERALD SPENCER MCCLURL 1 336 68040 22861440 12 [BT744A} 76
203| U6152 |GLORCL DUFFY MCOULLN 1 648 11| bplloie7
203 U6152 |GEORGE DUIFY (ICQUEEN 1 5184 12 |BI544D! 78
203] U6152 |GCORGE DUPFY MCQULEN 1 4032 45360 22861440 12 {BI195D] 79
203| U6153 !BARBARA J NLCQULCEN TALLOW 1 648 11| D110!67
203{ U6152 |BARBARA MCQUELL! TALLOW 1 5184 12 |BI544D1 78
203( U6153 [BARBARA MCQUELN TALLOW 1 4032 45360 22861440 12 [BI195D! 79 S -
203| U6263 |CHARLENE L T MATT 1 336 68040 22861440 12 |BI744A! 76 i .
203| U673 [ARY LUCY MATT FELSMAN 1 648 35280 22861440 11| B155A! 72 b
203| U6826 |1HOMAS MAYNARD PLOUFFE 1 180 127008 22861440 10| 231281 -- &
203 U683Y |ALBCRTA C FELSMAN 1 360 11| 66839141 p
203| U6839 |ALBERTA C F PRIEFLRT 1 648 11| 13768:57 3
203 U6839 |ALBCRTA CARMLITA FELSMAN, 1 3240 105840 22861440 12 1738/ 58 "
203{ U6906 |DIANA M BAGNCLL ADAMSON 1 2430 12 D4! 65 L
203| U6906 |DIANE BAGNELL ADAMSON 1 12960 12 !BI544D; 78 §
203 uesoq DIANE BAGNELL ADAMSON 1 10080 13440 22861440 12 |BI195D! 79 1
203]  UG968 |THFRESA J ¥ B ROULLIER 1 180 127008 22861440 11 (BI35S6A! 72
2031 U6976 |GLADRA J M MIZA 1 1512 15120 22861440 12 {BI330D! 77 d
203f U7211 |GENCVA PRANCES STEVENS 1 a8 12 BI744A! 76 3
203} U721l [GLDNLVA MADSEN STEVENS 1 336 10| 22960! --
203} U7211l |GLNLVA MADSEN STEVENS 1 336 612360 22861440 10 | 22981} --
2031  U7294 JCHARLLS LOUIS TCLLICR 1 336 68040 22861440 12 [BI744A! 76 3
2031 U799« |PACHLL ANN HICHLL 1 216 211680 22861440 10| 22557 --
203| U7994 |RACHMFL AJN MICHCL 1 216 101 223997 -~ 2
203 U842Y |JOHN BAPTISTI BUTLER 1 1764 12960 22861440 11 iBI5904! 83 F
203} U9039Y |GLORIZ G JONES ''FLELER 1 216 105840 22861440 10| 23152} -~ .
203 U921? NARK TPAWCIS TELS ‘AN 1 2592 8820 22861440 11 3155A572 f;
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DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS

PAGE NO

]
92 : 203 FLATHEAD 6
INDIVIDUAL OR TRIBAL OWNERSHIP AND SHARES
o pin 1 Tom FRACHONAL INTERESTS orchaL SCURCE DOCUMETS
Cout N NAMES AS ACQURED CONVERT{D 1O L C D wrLEL 1
NUmMESA OF DEHOMINATOR Numgearon DINOWINATOR el PUMEERY
) |
203| U©9213) |TWILA MARIE FELSMAN 1 2592 8820 22861440 11 | BIS5A]72
203| U967l |GLRALDINL PATRICIA BUTLER 1 1764 12960 22861440 11 BI590A ;83
203} N7599 (STEPHCN (GUY) RICHARDS 1 2430 12 D465
203 N7599 |STLPUIN GUY RICHARDS 1 12960 12 BI544D!78
2031 N7599 |STEPHLN GUY RICHARDS 1 10080 13440 22861440 12 BI195D|79
203 | d7600; [RODLRT (ARTHUR) RICHARDS 1 2430 12 D4 !65
203| N7600 [ROBCR1 ARTHUR RICHARDS 1 12960 12 BI544p}78
203| N7600i |ROBCRT ARTHUR RICHARDS 1 10080 13440 22861440 12 BI195D 79
203 N7601; WILLIAM (KCNNETH) RICHARDS 1 2430 ’12 D465
203] N7601; [V'ILLIAM KLNNLTH RICHARDS 1 12960 12 BI544D;78
203} 47601 |WILLIAM KENNETH RICHARDS 1 10080 13440 22861440 12 BI195D} 79
203 NB267! |THLRLSE LEANN BAGNLLL 1 4860 111 Dl14}65
203 | NB8267; |TuLRESLC LLANN BAGNELL 1 12960 12 BI544D;78
203 | nB267! {11 CRCSEC LLANN BAGNLLL 1 10080 8736 22861440 12 BIL95D |79
203 ] n8324! |DAVID CHARLES COURCHANE 1 378 11 DBLi66
203 | 118324] |DAVID CHARLES COURCHANE 1 2268 11| p223i67
203 | MB324] \DAVID CHARLES COURCHANE 1 648 105840 22861440 11 D38,69
203} N9993! 'BCTTY J HASS 1 1512 15120 22861440 12 [BI330D:77
203 N9995! |DONNA S BATCHLLOR 1 3024 12 |BI330D,77
2031 M9995 |DONUA L STEPHLNSON BATCHLLOR 1 3024 15120 22861440 11 BI229A183
203 | N9996! [HO/ARD W MARTIN 1 9072 2520 22861440 12 BI230D:77
2031 N9Y97 [SUSAN M ZINK 1 9072 2520 22861440 12 BI330D:77
203 | N9998] |JACK MARTIN 1 9072 2520 22861440 12 IBI330D;77
203} N9999, |JANICL MARTIN 1 9072 2520 22861440 12 |BI330Di77
203 | N10000} [PAMLLA M AUDERSON 1 9072 2520 22861440 12 BI330D77
203} N10001} IKFWJILLT (JARTIN 1 9072 2520 22861440 12 BI330D{77
203 | nl0579, |CARL RICHARD BLOCK 1 288 79380 22861440 12 BI162A182
2031 M10624] |PATRICK A MALLOY JR 1 1764 12960 22861440 11 BI5907,83
203 | N10625] |SHELIA POSE NHALLOY GUEREDETTE 1 1764 12960 22861440 11 'BIS90A183
203 H10626; [JUDLIH AILLOY HEBCRLE 1 1764 12960 22861440 11 BISCO0AI83
2031 1'L0734{ ICHARLIS VEPN MADSLN 1 144 158760 22861410 11 [BI397A183
203 | w10735) [#RUL LIIGH NADSEN 1 144 158760 22861440 11 BT1397A[83
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Department of the Intenior
Bureau of Ind on Aftain

fom$ 188¢ 1
Ap | 1968

TITLE STATUS REPORT

PESLPVATION PAGE NO

ALLOTMENT OR
TRACT P UMBER

ConE HAME

S2 203 | FLATHEAD 8

I 1O THE REAL LSIATE herein descnbed s held in trust/ygecicksd status subject to the
folloving conditions reservations, excepuions 1nd cncumbringes

I Rughts in faver of the United States under putent(s) and/or Acts of Congress as follow
This lana 1s within the Mission Unit of the Tlatheas Indian
Irrigation Project A lien, prior and superior to all other liens
for the amount of costs and charges due to the United States for
and on account of construction, operation, and maintcnance of tne
lrrigation system or acquisition of water rights by which said
lands have been or are to be reclaimed and the lien so created 1s
hereby expressly reserved in accordance with the provisions of the
aclL of May 18, 1916 (39 Stat 123-140), the act of May 10, 1926
(44 Stat 465-466), and the act of March 7, 1928 (45 Stat
200-210), as supplemented by the act of July 1, 1932 (47 sStat
564-565)

2 The 1279/23328 1interest of Gregory Teel Dupuis, 203-U5170, 1is
subject to a reservation of all minerals, 1ncluding coal, o1l and
gas, to the United States of America in trust for the grantors,
their heirs and assigns, as set forth i1n documents on file 1in
this office under numbers 203-21928, 1/648, 22003, 1/2916, 22026,
172916, 22173, 1/5832, 22176, 1/2916, 22238, 1/36, 22888, 1/384,
22904, 1/192, 22972, 1/72 and 23123, 1/384

3 The 1/108 1interest of Rachel Ann Michel, 203-U7994, 1s subject to
a reservation of all minerals, including coal, o1l and gas, to
the United States of America 1n trust for the grantors, their
heirs and assigns, as set forth in document on file 1in this
office under number 203-22399, 1/216 and 22557, 1/216

4 A 1/4860 intercst of 203-N8267 1s subject to the dower right of
tlary Ann Booth Bagnell, non-Indian, acquired through probate
D114-65.

5 The interests of 203-U5263, U5264, U5265, U5266, U5267, U5268,
U9212 and U9213 are subject to the dower right of Mary Lucy Matt
Felsman, 203-U6673, acquired through probate BI55A-72

6 The 1nterest of 304-U14309 1s subject to the dower right of
Martina Azure Ashley, 304-U5234, acquired through probate
BI56A-73.

NOTES

The 1/84 interest acquired by Kenncth M Jaeck, a non-Indian,
through probate 2441-50, 1s unrestricted Current ownership 1s not
of record in this office A check of the appropriate county records
should be made ~

Yhe 1/972 1nlerest acquired by Robert M Richards, a non-Indian,
through probate D4-65, 1s unrestricted Current ownership i1s not of
record 1n this office A check of the appropriate county records
should be made

The 1/4860 1nterest acquired by Mary Ann Booth Bagnell, a
non-Indian, through probate bDl14-65, 1s unrestricted Current
osnership 1s not of record in this office A check of the
apptropriate county records should be made

The 1/216 1nterest acquirea by Dora Lva Bright Case, a non-Indian,
through probate D31-71, 15 unrestricted Current ownership 1s not
of recotd 1n this off1ice A check of the appropriate county records
should ve made

e
-
s 5
= - - r T T T T P T B D e T TS BT s iy 2 N
) L A T R AR e T R R I L s
~ - ATl -, ERICH LTI > i A L I P > =
- ERCN AR RN L LRI oL S Beny 53] CLECTEY il‘ﬁ;:""ﬁ“"ﬁv“ﬁ'b gl
MR Y e o o e ey 2 "‘ti«.‘,‘f"é"ﬁi"ﬂvig?i‘\ dedel e T
PN %m%)iﬁs%uﬂﬁg‘#<@é-'#{3%@%&%&&@ LR A
_ VeI TR, o eh = cRE
vl Ly TSR l'za:,;iw‘iz}Jﬁ}“sﬁég<>f'{>~tzg5**f’;§sl’§a~*"’;- SRR
! Yo L sIheey e T £oanBy ‘5053{’??4 "rcv"b‘fr.'fqr AL “};E M{‘;\
! ST S I S R R e R R
- . X - B

.

N ~mngTate
R X
LR QU
-8 A
e ‘:an"’;r,‘,,ﬁxx‘rg
r . o

EIRE -2 3 oot

T
. PR NS
. BT

. s ’E:I-Zr:“'rér X

] S R
R S O
ST P e (Bl %
f’i" \”9* (P Lg

A A At e e

- M O e



" A Shpna
RN R ANl . - 4

N he® 9'3; o g
' s T 5 ,EEQW)':

- P 15Ty

“y ol

J'_.__’:t(fh\,:," éj-« .

Fom s 188¢-2
Ap 11983

Deporiment of tha inter or
Bureau ot Ind an Afig 1y

TITLE STATUS REPORT

ALLOTMENT OR RESERVATIO® PAGE NO
TRACT HUMBER

cooe P AME

92

CLATHEAD

As of the__28th day of August , 1984 at 8 00 o'clock__A M, the foregoing,
consisting of 9 pages 1s 2 true and correct report of the status of the title to the reil

estate described herein according to an exummition of the official land records maintained 1n
this office

[ms report does not cover encroichments or questions of location bound ity ind ueq, which an
Qceurite survey muy disclose  nights or clums of partics 1n possession, or cluming to be 1n
possession, eisements ltens, 1ights or «ncumbrances including but not hmited to 1r: 1gation
charges unpud probate lees and/or clums Icses wd purmits which e not filed for record
n this oflice v other rights which might be disclosed fiom 1 physteal imspection ot the prenises

(_/{ // /l[.\r/Jr\»\,

Chict 111 and Re ords Se wen

Bi1llings

Ar 3 Othce

(o

ERCR SO Iy 7

P Y S Ry e
- 3

L T = RER Sk SN SF DF RIS
L L L T e T S Sy R BT R
. N F e SR WS Sl 9 Ye, Bbe PO e
R SRS A S -f:':"ﬁ g ,:Jf;.hgr,;“",«-.ﬁ-.‘s,! Lyt & o

ARy -y

,)‘l"_';:;;;’-'.’ .. -_-:"3’—31'%, 5
- ]

R e B

MRS oyl
~., E)
B IO AN R S



Form 5§-5425(Back)

Rev 5/76 . e
ACREAGES COUNTIES IN WHICH LANDS ARE LOCATCED
Prcyious Balance Acquisitions Disposal. Prescnt Balance Count Typ2 01'3.23?_5_}},:_
O-n.rship (acres) (Acres) (Acres) (Acres) y Tribal Indisid al [Goverareat I Total
\* T
Tribal —4,_\ 578,306 98 3,722 22 122 50 581,906 7 Lake 257,633 43 [31,103 44 | 230 ¢3 | 289,267 80
Individual 46,621 06 177 18 1,634 64 45,163 60 Sanders 224,232 91 | 10,476 09 492 1y 235,01 19
L33
Government _s*/ 723 12 - - 723 12 i1ssoula 92,166 26 | 2,227 23 - 9,392 4,
TOTAL ACRES
625,651 16 3,899 40 1,757 15 627,793 42 Flathead 7,874 10 | 1,056 g - 9,930 91
TOTALS 581,906 70 _ 45,163 60 723 12 627,393 42
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UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
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Mary Virginia McDougall Carver Jeffri
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Allotmant No M129G-B

Name of allottee

\llotment

CONTINUATION SHI LT NO

Eneas _Finley

e V] e, Ok MR L L NCE 1 bt ”
sesaety
i R e
=2 fl;.uii%’ﬁi'ﬁ% e

{Allctment)

UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS

Probate No

Name of Heair

Relation to Deccased

Share

42005-29

Verificd by
Exammer

CONSOLIDATION OF INTERESTS - MINERAL

IGHTS ONLY IN THE

Estella (Stella) Katherine Whitegrass

Harriet Jane Finley ?hgyman

Pierre Paul Quequesah

Alexander Junior_ Quequesah  _ _

Martina Quequesah Stinger

e [ | ,

) pos

(2) -
0]5U04729|  3-23-26 oackfeet
O%BU 00}7 ll—ﬁfSA "U¥004?_ Hgymop»Kg%tﬁ Qoo@ggn_
0 %5—)$9 78| 5-23-52 | U04978
O%DUQSZQZ 5=23-47 105292 Kenneth James Burland
O%ﬂUOSZSB 4-28-24 105293 Lqplsg_FEq;Qy_"“__“
03L05534 | 6-10-37 005534
O}®U05576 11-4-49 U05576 Elizabeth Ann Stasso
Qﬁ5U06%32 4-6-49 UO6137 | Patricia Ann Mc
%}DUO6487 2—26—52 UQ648Z" Peter Patrick Finley
Q§ELO§67O 1-30-32 | V0EGT0

C{}D.BSZ 12-27-39 | 106852
43L06853| 5-17-41 | U06853__ | Joseph Quequesah
YFU06857 | 4-27-52 | 106857
496p0§858 10-9-53 106858 Sophie Quequesah Mays.
§=b06859 | £-23-35 U0E359

Jol07576 | 12-17-41 U07574 Peter Andrew

JmU07575 | 7-2-45 U07575 Louise Andrew Malatare
\7®u0757Q]_3—3O—57 L07576 Susan Marie Lefthand

Intcresis

[
are subiect To dover vieht of Tefall- 1Thyfonraos Tamd e

. 17, T. 16 N.)

i

5 Finley

1/12 + 270/12,96

N'NE%NE%SE% and N4
R. 19 W., contain
720/12,960 +
*720/12,960

= 1350/12,960
’.270/12,960
2160/12,960
1/ 240/12,960
..2160/12,960
. .80/12,960
270/12,960
.240/12,960 _

.240/12,960
. 240/12,960...
240/12,960
240/12,960

540/12,960

540/12,960

540/12,960

NYSLNEMNEYSEY
1ng 6.25 acres

/7

dower right

N1 EC -

q:_'f?"

ALY
v,
:
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CONTINUATION SHIFT NO 10
i oment No 12?0 ,_}'f"for"nouvc_ En?is_i}?iﬁ{”yL_“a______ o o Probite No %42005-29
e L T I T S vttt ety

o CO?SOFID{{I’IOI\T OFINTERESTS — MINLRALS |ONLY Continued: ) ] -
'035U07577| 12-18-58 | LO7577 Mary Katherine Lefthand 540/12,960
035U07798} 8-9-49 U07798 Dwayne Lawrence Fisher 45/12,960
335U07799 11—18—61'_UO7799 Delores Ann Fisher o 45/12,960
Q%a ,%6% 9938955?\F§%%%8%kxx x%gggégx%gZiggigizgggixigxﬁxxxxxxxxxx:xxxxxxxxxxxxxxxx;%gzgxixggéigggggxxxxxx
O%SUO7801 10-15-é3 | U07801 Joseph Michael Fisher ) K 45/12,960 ;
035008150 | 7-29-65 | V08150 Lewis Quequesah, Jr. | 32/12,960 |
O%;U08334 10-2-G5 108334 Anthony Blaine Fisher ‘ 45/12,960
03;U08359| 8-3-65 | 108359 Sharon Lynn Quequesah . . x L ; 32/12,960
QipU08771| 11-1-66 | V08771 George Joseph Fisher, Jr. | ' _45/12,960
4PnU08947 | 2-28-68 | U0BI4L6 Jessie Leona Quequesah ‘ 32/12,960
135008970 | 9-15-68 | L8970 Charlene Marie Finley _ : %720/12,960
115.0_96 i 9-23-69 02096 _Jackie Marie Quequesah L | ____32_/12 ,960
(P5U09265 1 2-21-71 U03265 | Donald Eugene Quequesah | . 32/12,960 - )
}§5b09619 5-21-71 109619 _"3h0n§q“§g§n"ﬂPgttgfspg) Quequesah 1?9/12,960
%ﬁDUOQSSO 3-22-73 109580 Gerri Francine Sias ) 1%0/12,960
an oo L e . e e e

{18)
19

120,

‘Intercsts are sit ect to dover right of Lstelle Uhitegrass Finley Blkft 04729
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B-10"u CONTINUATION SHIIT NO l.l UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
Al tmont Ny 1290-A Name of allottee Eneas Finley e . e Probate No 42005-29
e m mm e e o (Allctmaent) (Name) _I_O_lhor) I —
’\Cf\":”“ e ““\“(:q“”“ \Ho\‘g'c“t Name of Har Relation to Deccased Share \E:L‘r;:']‘;::]é’r‘ N
) DOB CONSOLIDATION OF INTERESTS FOR THE/ SHNIsSLNELNEYSEY;, SL9%NELNEYLSEY & NLNLSELNERSEY, Sec. 17,
ST T n e T T. 16 N., R. 19 W , Containing 6.25 [Acres 1290-A
(2) - - e N -
, , Blackfeet
O5U047291 3-23-26 | 404729 | Estella (Stella) Katherine Whitegrass Finley 720/25,920 | + dower right
0%4—.’)047 11-4-54 UI0047 Harmon Keith Goodgun %*720/25,920
O%)LO 4978 | 5-23-52 U04978 Harriet Jane Finley Sherman 1/24 + 270/25,920=1350/25,920
3%5U05292 5-23-47 105292 Kenneth James Burland 270/25,920 ~
0%5U05293 4-28-24 U05293 Louise Finley ) ~ ) 2160/25 920 )
13
03104309 | 9-6-28 | 105309 | George Joseph Fisher _ 172 1576 < WRSRM25,020 |
0%6L05534 6~10-37 U05534 Theresa Mary Quequesah Hammer 240/25 920
- e I A e o A i Al !
Q§&U05576 11-4-49 005576 Ellzabeth Ann Stasso 2,160/25,920 !
%?BU06137 4-6-49 U06137 Patricia Ann McLeod Quequesah | 80/25,920
W3 U00487 2-26-42 u06487 Peter Patrack Finley 270/25,920
a ;;‘3‘670 1-30-32 V06670 Mary Susan Quequesah Parler | 240/25,920° ’
- - - - - - P .o v me- - - - a4 mece-ceas i - = =« e dee amasaes
Q?5006852 12-27-39 | U06852 Pierre Paul Quequesah ' 240/25,920
. e . SETERETARERES 00 L , . S
Q§5UO68§3 5-17-41 DO6§§3_ Joseph Quequesah 240/25,920 !
035P06857 | 4-27-52 U06857 | Alexander Junior Ouequesah 240/25,920 ° )
3}7 06358 | 10-9-53 L6858 Sophie Quequesah Mays 240/25,920
2}$q06839 4-23-35 U06852 Martina Quequesah Stinger 240/251920' o
N oo o pu.(h C_i’.(\ € re
N ) { |
‘ N A= 1 RO T A S
X3l 07574 § 12-17-41 GO7574 Peter Andrev . f# 540/25,920 ; _{,,, ‘1-(g;
'Inﬁercsts arel subject tﬁ dorer rignt of Estella Vhitegrass Fl%ley, Blkft. U04729
(20) ) - - -
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‘l; abird by 4Ju # e TR ReT S 25 ﬁ tm&P‘ %é;%
CONTINUATION SHTET O 12

Allotinent No 1290-4 Name of allottee Eneas rln(l\e“ylm " o o Probite No 42005"29' -

S [ s | I T T T T e e e e e

) DOB CONS(-)FIDA_TIO{\? OF INTERESTS FOR_ THE ShLN'sSHNEMNLYSEY, SLSYUNEYNEYSEY & NI?N%SEI{.N?I{.SEI/:. Sec. 17,

T. 16 N., R. 19 §., Containing 6.25 Acres 1290-A

(2 A
ogﬂuo7s75! 7-2-45 | 107575 | Louise Andrew Malatare 540/25,920 -
’O%I—UO7576 3-30-57 | LO/576 Susan Marie Lefthandv ) 540/25,920 }I o

O%:,—\L 7577 12-18-58 | LO7577 Mary Katherine Lefthand ) ] ! 540/25,920 | ’

O%(T)UO7798 §-9-59 007798 Dwayne Lawrence Fisher o 45/25,920 Ii
'037—)L07799 11-18-61 LO7?9? Deloﬂres-Ann Fls_h_e_r o ) o ) ) 45/25,929 ;
1}‘&2;76@?6;6&L~9-5‘3"62mu ‘LW;QCOWQDEV&‘(-]E Loyena:f-l_sl:mr = ;_..ﬁ : ; / ./. T& e _,._..__—e’siﬂllﬂz;ﬁ%@-?

O?g)UO?BOl 10-15-63 | U07801 Josep.l:l_ Michael Fisher ) i' .45/2_5 ,920 )

’}BO)UOSlSO 7-_29-65 U08150 ) LEVZZL_S' _Quequesab Jr. 7___' R o - ' 32/25,9_2_0_
q;l—)UOSBM 10-2-65 | U08334 Anthony Dlaine Fisher | l 45/25,920 o

" 35L08359 | 8-3-65 U08359 Sharon Lynn Quequesah oS N j{g ©T 0 32/25,920 |

71| 11-1-66 | 108771 _ | George Joseph Fisher, Jr. | . 45/25,920

q¥pu08946 | 1-26-68 | UO8946 | Jessie Leona Quequesah . [ - i 32/25,920

“35UC8970| 9-15-68 | UO8I70 Charlene Marie Fainley = = o ’__ é_w “ ’“;'_ 720/25,920

2§:LO9096 9-23-69 | 102096 Jackie Marie Quequesah ] B e o B2/25,920

ﬁ;35109265 2-21-71 | U09265 Donald Eugene Quequesah } 32/25,920 i
1gU09619 | 5-21-71 | U0S619 Rhonda Jean (Patterson) Quequesah . . : 120/25,920 _ i

“\3{)—)U0‘9580 3-22-73 | 109580 Gerri Francine Sias ) - . - 120/25,920

-
re
I

Intaestistbject to dover right of Lstella Whiitegrass Firnley, BILEt ~ T04729
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P, CONTINUATION SHEXT No. .. / 3 . UNITED STATES DEPARTMENT OF THE INTERIOR
, BUREAUOFlNI)IANAﬂAIRZZOOS 29
Allvuent ho 1270 Name of allottee .. 128 Finley e Probate No ... . . ..
_ . - (Allotment) (Name) (Other)
Accornt Identification Allotn (1t | Name of Heir Relation to Deceased Share Venfied by
No No No . Examiner
T1290 CONSOLIDATION OF INTERESTS - That porjtion of SEc. 17, T| 16 N., R. 19 W., (P.M.M., per
(1)~ == YTt TTTTm mmoomososssssssseemmsoosooos ssees T T | BAO Document 203-21965, "déscribed aq @ right--
a of-way, containing 0.91 acre. more dr less-
) THE CONFEDERATED SALISH AND KOPTENAI T_I_{IB_ES ALL
(4). ~ et e B B
- T1290-C CONSOLIDATION OF INTERESTS - Portion ofSec17,T16Nt,R 19 Ww., P.M.MJ, Per Doc. !
- T No. 203-21965, containing 23.97 acrds, m/1°
®)- - O VRN [P
<) PR THE CONFEDERATED SALISH AND KOOTENAI TRIBES ALL
® - - VA U (RN UURURU [P
®) 1290-¢ SURFACE RIGHTS ONLY - CONSOLIDATION OF INTERESTS - Portfon of Sec. 17, T.(16 N., R. 19 W.,
i ) Per Doc 203-2196pH, containing 1.25|acres, m/1
10) s (OO SO USs U (N I SRS
T 203-
Ay U04782] 6-26-51 U04782 Diana L. Christopher Pete Daniels . | . ALL
(12) . e U - e [ (R,
13y !90—1? DOB CONSOLIDATION OF INTERESTS - Portion bf Sec. 17, T. 16 N., R. 19 W., P.M.M., Per Doc.
No. 203-21965, conEalnlng 1.51 acres| m/1l
1,4y 203~ S o — e e
u05371| 10-20-49
'15) U05371 James William Fyant _ . . AeblL
18y . e e et e e SO KOS e e e -
r1290-6 CONSOLIDATION OF INTERESTS - Portion of Sec 17, T 16 N., R 19 W., P.M.M., Per plat
U7 Doc. No, 203-21965| containing 1.29. dcres, .m/l1,
19) THL CONFLDLRATED, SALISH AND KOOTENAI TRIBLS N R MALL. o i ] e
‘Subject to |life estate of Romain e Lomah Adams
18) .-
20

e A e B

SR

5
*
e S
2
£
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B6sTa CONTINUATION SHEEXT NO / 5 - UNITED STATES DEPARTMENT OF THE INTERIOR
. . BUREAU O¥ INDIAM AFFAIRS
Allotment fxo 1290 Name of allottee _.Eneas Finley. e e Probate No 4200529
e S _ (Allot ment) (Name) _ (Other)
Accimnant W&’lhﬁC&lth Allotn ent \ Name of Herr Relation to Decea e“l Share Venfied by
J— ho _,.__Eo_.__ No Examiner
1290-1 CONSOLIDATION OF INTERESTS - Portlon Lf Sec. 17, T. 16 §., R. 19 W., P.M.M., per plat
m- DO - T Doc:‘No'““Zﬁ3—°196), cortamaig—3+28 |acres s-mfle
o | - || e T RTINS [ISSYRISIESEE
( un4782y 6-26-51 u04782 Diana L. Chrlstopher Pete Danlels ALL
4) e RN R oot
. 1290-1 €ONSOEIBATION OF INTERESTS - Portion Hf Sec. 17, T. 16 N., R. i9 W., P.M.}., Per Plat,
©) SR - - o I poe.TNGTT203 -21965, cont'éiiﬁlhg -1463 -avres; /1.
6) 904 - B - - [ I I
A02462| 4-02-18 A02462 Harrlet Adams Whltworth ALL
® - - [ T el R A [ IO -
(9)'11290—1 CONSOLIDATION OF INTFRESTS - Portion of Sec 17, T. 16 N., R. 19 W., P.M.X., per Plat
-1 | 7 o e DoE:'""Né'""ZO3 =7T965) "contdining ‘IO %9 |actes; mil:
S el Ml v B
an THE CONFEDERATED SALISH AND KOOTEna:L TRIBES ALL
® | | | - ] e [
(13) 1290-K CONSOLIDATION OF INTERESTS - Portion of SEc. 17, T. 16 R. 19 W., P.M.M., per Plat
i S TSI [ 203-21965), contalnlng I 25T acres, miX.
14 I IR Skt O [ S B i - - -
19 503-
as™ GOAZS(E Ou(edt | UCHTEX (‘ece&momﬂdenmxfascmxmaﬁﬁé{ ________ ALL e
\ p0s78] 4-29-49 | U04TEL Linda Christopner Howard A1 Subsect |ro i1fe estate
: e e I o e B B of Rodne _Mason,No_n—Ind.
. J " " " " " MINERAL RIGHTS ONLY 1n 1.25 Acres, .Tee Plat
% 08) I P .
T
~£ .
LR e i
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fmiota CONTINUATION SHEET NO .. 15 UNITED STATES DEPARTMENT OF THE INTERIOR
. R BUREAU OF INDIAN AFPAIRSD
Allotinent fo 1290 Name of sllottee Eneas F1nkey.. - - - < " pame _ wowmy Probate No 42005-29
e = TR T P = (Alotment) (Neme) . (Other) -
Ana” Idertificat Allotn ent R
A‘";w 1 -—” '1‘\5—8_'1", \'; ent | Name of Heir Relation to Deceased 8hare vEe:'&?ne?n:’!
1290-H CONSOLIDATION OF INTERESTS - Portion pf Sec. 17, T 16 W., R. 19 Ww., P.M.M., per plat
- o - | | e T T - DOC':"N'O':"’Z(‘)3‘—2196.S s corrtaimmg—~3-28 |acres s-mil.
(- v03- - mmeeeme T T e TS . i
@ U04782{ 6-26-51 U04782 Diana L Christopher Pete Daniels ALL
) - e - T Bl B .-
1290-1 €cONSOLIBATION OF INTERESTS - Portion ~f Sec. 17, T. 16 N., R. 19 W., P.M.N., Per Plat,
- - - T DoE “NeTT 203 -21965,° contaTiithg 14763 arTes; w/l:
®) 903~ SR SR R B SRR S R I ——
N A02462] 4-02-18 A02462 Harriet Adams Whaitworth ALL
8 -- -- e e - e e e e e e e T . - ST [POPO
® 11290~y CONSOLIDATION OF INTERESTS - Portion ppf Sec. 17, T. 16 N., R. 19 W., P.M.}., per Plat
- -1 | 77 ” T - T Boc N6~ "Z03=2T965} cofitaining 10749 actesy /1.
THE CONFEDERATED SALISH AND KOOTEnal. TRIBES ALL
CONSOLIDATION OF INTERESTS - Portion |of SEc. 17, T. 16 [\I , R. 19 W., P.M.}., per Plat Gt
T o L8 T e New 203-YTY65| contaidfng 1-Z5 46rEs, m T} :;g;;ff%é
< meeemmone e wmessmssmseesStoTT T TTTTE T e I f‘%‘:‘f}“"
b7, Als
9s0-260 | UCETEX me@mmme@mam@maﬁm , I P AL ) ,,;«zag?l;*f
s 4-29-49 | L04781 Linda Christopner Howard All Subject fto 1i1fe estate %@%
. R . T of. Bqdn_e&__Me}son,No_n—Ind. '4;:‘,33@&
‘ " " " y " (IRERAL RIGHTS ONLY in 125 Acres, gee Plat. e
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Allctment fo 1290 Name of sllottee Eneas_Finley. e e e Probate No 42005-29
= TSR e i (Allotment) (Name) . (Other) - .- -
ANO:)I Jduntification Allotn ent \ . Venfied b
__’__h—d———-__ ._____EO—._- - No Name Of Heww Relation to Dec s Ex&mmery
1290-H CONSOLIDATION OF INTERESTS - Portiom hf Sec. 17, T. 16 §¥., R. 19 W., P.M.M., per plat
M- DOB | e e e T Doci—No—203-21965, cortanmmg 3728 acress-mflk
(--003-~ R - - - s e emeemen o et ST I EPEIEIEE el .
U047821 6-26-51 U04782 Diana L. Christopher Pete Daniels ALL

@
4 - R - - VRIS [ (U S [
. Per Plat,

16 §., R. 19 W., P.M.N.,
5 - gontatning 14763 aTTes, -m/l.

1290-1
(9)= ot Doc. " No.~ ’
)93 - - I - it R It - I (VRS
U)A02462 4-02-18 A02462 Harriet Adams Whitwort ALL
@) o o oo e e T D . ; eeeeeeesnnmane | snemmesnesneaneenen
@)11290—1 CONSOLIDATION OF INTERESTS - Portion Hf Sec. 17, T. 16 N., R. 19 W., P.M M., per Plat
- ) T . i - e Soc T No™~"Z03-2T965} 6ohféiﬁiﬁg"107ﬁ9‘aﬁf€§t"ﬁfl. Boe
(10) - - - I T T e B
an ) THE CONFLEDERATED SALISH AND KOOTEnai TRIBES ALL ; ;:
® S
e - : : e B I B i iaiﬁ;; ¥
1290-K CONSOLIDATION OF INTERESTS - Portio of SEc. 17, T. 16 N., R. 19 W., P.M.%., per Plat g%%%g
ST - - Tt * Doc” No. 203-21965 cbnféiﬁiﬁg"ITQB"qéré§;"m"f' f}%@%
Bl
i

(13)——

AW
2
.ff
.

=a
e

%

(14)-s . . e -
ALL

203-
sy O 0cG:0G | UCHZEX mcmmmgmo&awn@w _____ [ DO
4-29-49 | V04781 Linda Christopher Howard All Subject [tO 1i1fe estate
- of Rodnely Masog,qu—Ind.

W)

T

;t\"‘)f‘
i
Ch,

1)
%

:
vl
gt

w3 re

u0478

for-
oy
35‘!?

"""""""""" o= w | riERAL RicHTs ONLY i 1775 Acres, fee Plat

o
1k
el
by

M1290-

ol ey

(n

KA o
Fpei

P!

ALY

il
Agol
A
.
»u

s
A,
3
2
-t oa

REGHHERT

:.’% (19)

|
(18) \ e . -- - - I R
|




~

‘
T -
- JPAE W 1

¥

~3
&

P

A
O R l-
-
. e T W T S I R N R T T T
o _}}';‘.’\‘-h.éi’hg "‘l,:‘i Y 'l.,!:( 'f!% ?‘g’\%&‘%%ﬁ)}:w, j ‘. Y ;ﬁ‘g&lg“by V3 ‘étggﬂi g
YV, R el S e S Sseaytd -'*—«J-ﬁz SN e PRt ety
¢ \ t ~ rt‘..:“"‘gz‘d_.; S LR \ Vi 4’ v..» ;&4&:’ 5 "é‘ﬂ'd}mé‘ 21 ’;u‘%&.b"{ i\‘; f\h _\.1'9
bres TG nS Sl R A A ST RN nx }sf F‘e‘ -." ANV SO K “‘:‘aa‘guf’.jﬁl NN ”if!
st CONTINUATION SHEET NO- ... 15 . UNITED
. [}
Allounent fvo 1290 Name of allottee _Eneas_Finley. - .
e e e T S (Alotment) (Name) . (Other)
At;:f;.nt ldvnt;\ﬁganon kllr;\tr; ent l Name of Heir Relation to

1290-H
- -

@ -203-

U04782) 6-26-51

4-02-18

=

“3)1290—K

(14)

203-"
(15 UAZR0 Iefieadi
p04781 4-29-49
(10)

UeEPEX
U04781

"

CONSOLIDATION OF INTERESTS - Portion

Diana L Christopher Tete Daniels

CONSOLIDATION OF INTEREST

Linda Christopher Howard

kR
LA

5
H
£ O nsiny M B

_“3 4
N,
b PrCRR K A
ARt S
it

STATES DEPARTMENT OF THE INTERIOR
BUREAU OF IKDIAN AFPAIRD

Probate No

Joa s Ao} 4, 3
AT rs hen, -~

"’\=‘.: G AT R AR TR
.

b 1
Y
¥ TR

J»I:fw%‘fﬁ;ﬁag S

42005-2

§ - Portion

XXXxﬂxM¥ﬂ@andenﬁucgoﬁgsgngxxxxxxxxxk"

Lf Sec. 17, T. 16 1
Doc—No:—203-2196]

Share

Venfied by
Examiner

b, comtarmmg-3—28

i, R. 19 W., P.M.M.

, per plat
aeresy-mfl:

5f Sec. 17, T. 16 ¥., R. 19 W., P.M.§., Per Plat,

"""" DoE NG 203 21965, conitatatny-t4-69 arres;m/l
ALL

Hf Sec. 17, T. 16 N., R. 19 W., P.M.M., per Plat

Do& T Mo ~"Z03=21965}

containing 10749

of SEc. 16
Doc”

17, T.

No. 2'03—2‘[965?

., R. 19 W., P.M.}
containing 1725 &

actEsy e
orés, mJI

24

Ei;'
ey
2 iyt

nrx; 3

)
>3

o

B

b2

’ .
E..»:‘,». .,.z.. TEo VIR
' A Ty T -
20 T Al a0
\ = }’vi EXN ni
g-‘-” f Ay A
Ch, mstEe ISR

B




M)

4

(10) -

(1)~

(13)—1

(14)-,

1e)

3
;e

Accinant
No

1290-H

&) 203-

V04782

1290-1
) Fan—

®) 553
A02462
n

8) -
11290-
() perumearany

1~

) .-
1290-K

203-

uo478

M1290-)

(7

(18)

(19)

1dentification

No

DOB -

6-26-51

4-02-18

93K

4-29-49

Allotn ent
No

l

! 3 e
-
R e e G
R e
R S n i e S RO AR
PN CONTINUATION SHEET NO .. /5
a '
Allotment No - 1290 Name of sllottee Eneas Finley -

(Allotment) j

"(Nnme)

@q;yvgﬁy%? " q;&:”ﬁ
1S X .‘ e ‘

:.%hww.;ﬁ

UNITED 8T,

P 8
Y

3,5

S

-‘k‘-’.r‘ %.

WP

Probate No

Aty sy -
YT W e e Mt
il ks 1 'i; 8
g

SEXREY BT Lo T A Vha rts il
LR U SR S A DR A et a

ATES DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRD

42005-29

Relation to Deceased

u04782

UCH2EX
U04781

"

Diana L. Christopher

Pete Daniels

Harriet Adams

Whitworth

703 -2196

B I - -

CONSOLIDATION OF INTERESTS - Portion

"

f Sec. 17, T. 16 N., R.
Doe:~No:—203-21963, corrtarg 3 —28-

17, T. 16 T., R.

Share

Venfied by
Examiner

19 W., P.M.Y

per plat
acres;—-mik:

cmoeecmememesesaTessTeas tmons

19 W., P.M.N.»
b, c'bfit'éiiﬁihg"']ﬁir:ﬁf -

17, T. 16
Noc T N6 ~"Z03-2T965

i., R. 19 W.,
- contaTning 10749

of SEc. 17, T.
Doc

R. 19 W., P.M.

16 N.,
’ Ndl"203—2I965F containing 1°25°

P.M.M., per Plat
geresymfil:

............. §
£3 5
i 4§
By ae Y, 3
':ﬁ \r

[

RS AL
HodTET
—rg e,
Giaa g
Y Mo

A

b
5%
%

.
l—__é%_,_vﬂ\m ™
;v:l:,—-
- ]
'y Ty N
& 4




4
-

L v g 5‘/}:‘1
’ (é‘,:b-’i,rr':'gi’&g““'l )Zﬁ:i' &}; “T“;'L-g L ! ‘pqﬁ'lﬁk £y ";r "T‘tﬁ‘.“g{h’xfiﬂ‘”“ﬂiu ;(}"ql,&m/-w ,'mpvu)-r ) Ty,
st s sy ‘g‘” £ ,. A il s e
) ‘ e R R SR ?E‘i‘mr hﬁe‘:’r“ﬁﬁrf% i e 2 "ﬂéﬂi{; @-7 fﬁv e
55T (I)NTINUATION SHEET NO .. UNITED STATES DEPARTMENT OF THE INTERIOR I :
. . N BUREAU OF INDIAN AFFPALIRS
Anouuem No 1290 Name of allotteo _Eneas_Finley. e e Probate No 42005-29
e e 2 e = (ADotment) (Name) . (Other)
Actranit ldmhﬁcahon Allotn ent \ Name of Heir Relation to Deceased Share Venfied by
ho ,ii____ Mo Examiner
1290-1 CONSOLIDATION OF INTERESTS - Portlon Lf Sec. 17, T. 16 §., R. 19 W., P.M.M., per plat
m— - poss | 7 - eoemeeeeone - - Doe -~No—203-21963, comrtanrg —3+28 acresy mil
(3)- 2093~ - mm men st T T P R
. uns782| 6-26-51 u04782 Diana L. Christopher Pete Daniels ALL
4) - [ —— . e eemeemrenae )
1290-1 €ONSOLTBATION OF INTERESTS - Portion pf Sec. 17, T. 16 N , R. 19 W., P.M.N., Per Plat,
)= . T R . = .. - | pocTNo T 203 -2196), contatnig 14703 -qeres; w/l:
®) 93— - SRR - it [ I R
A02462] 4-02-18 202462 Harrlet Adams Whltworth ALL
] — e e - . .- B it enspngipee RS . . .
® - - I P PR I - [
w)11290—1 CONSOLIDATION OF INTFRESTS — Portion pf Sec. 17, T. 16 N., R. 19 W., P.M.M., per Plat
. - . ” cac DoE""N6""ZO3 2719635, coiita1niig 10749 geresy /1.
(10) - —ome- T (e R T R
an THE CONFEDERATED SALISH AND KOOTEnai. TRIBES ALL
3 1290-K CONSOLIDATION OF INTERESTS — Portion jof SEc 17, T. 16 N., R. 19 W., P.M.J., per Plat
- - - T DodT"NoZ"ZU§—2I§6S cdhﬁéiﬁib@"ll?B"aéfé§;'mTI'
0GR | UCHTEX mmmmmmammm@m | R D ALL
All Subject [to 11fe estate

4-29-49 | V04781 Linda Christopher Howard
of Rodney Mason, Non-Ind.

it T S 1 - MINERAL RICHTS ON Yln-]:.zu5- Acres, ﬁee Plat

" n o - 1"

A -

'
:
gy
A
nz
Al

>
e

¢

P e

2
R
by
.

B A e s
v

Pt

e 53 T
—_ -
- =
(= oo
= z
.
H
TR TR AR
T A ey 1@;{‘ ol
. ‘5‘:-,-:' v ;'oc’-
Ao e
2 Veaag*
L opah




e & Jl.":j‘"
L R G f’“‘;%p‘ AT e
6 R ;;'WVS .J! f‘? 3y V‘% JR ;%Jﬁ?"
. - X8 _-‘ ;Q,_ 5 DT 's:‘ -_ﬁ"&t-& % r‘;.l..'
i ;,-_?5%‘-’- il e *Jf" L2
ss5ta CONTINUATION SHEET NO ... UNITED STATES DEPARTMENT OF THE INTERIOR
. BUREAU OF INDIAN AFFPAIRS
Allotment fxo 1290 Name of allottee Eneas_Finley.. N St Probate No 42005—29
e S - (Al]olmrm) (Name) . (Other)
Acconant Fl 'ﬂlﬁC&llOn Allotn ent l Name of Heir Relation to Deceased Share Venfied by
. No No Examiner
1290-H CONSOLIDATION OF INTERESTS -~ Portlon Hf Sec. 17, T. 16 W., R. 19 W., p.M.M., per plat
ay- - NOB - T RS b Do N ""2(73—"196 Dy cont'a'l-rrrrrg-E}':%B acress-—-mil-
1 203~ - - e Rt b - o eecememscessmmesesassess | SeosTeseeooTIIOTS
‘0&782 6-26-51 u04782 Diana L Christopher Pete Daniels ALL
(4) . S U o ememmmn e e I T Bt -
1290-1 cONSOLIDAEION OF INTERESTS - Portlon Hf Sec. 17, T 16 N , R. 19 W., P.M Y., Per Plat,
) - - - T T DoE NG 203 21965, coaraintig 1463 ATTESY -mfl:
®) 903 - e s I pe———— L R
A02462] 4-02-18 A02462 Harriet Adams Wh:Ltworth ALL
®) - [T PR I Py R
11290-b CONSOLIDATION OF INTERESTS - Portion of Sec. 17, T. 16 N., R. 19 W., P.M.M., per Plat
- T e i i S Doc':'""Né'""ZUS'—'ZI965, -containing 10.49 acresy mile
(10) - oo e o . . [ R B
1 THE CONFEDERATED SALISH AND KOOTEna:L TRIBES
(12) - I B J USRS IR - .
(13) CONSOLIDATION OF INTERESTS - Portion of SEc 17, T. 16
’ ’ = - T Doc. N 2(53 71965
14), [ e -
) 203-
M\‘(‘» WSH Ocledfc | UREFEX Wmmmmma@mmﬁm
N yo4781 4-29-49 L0473t Linda Christcpnher Howard
(16) ; ; e e m meemnmenn o . o 185
T M1290-1 " " i " " MINERAL RIGHTS ONLY 1m 1.2 Y
SN
e 5k
T ag i [TRU R s
; A
g (9 ; il
N ! ‘,j;l h‘
- F’ '
. . ijf;;,
e N T T TR




LEGAL ELEMENTS OF A LAND STATUS STUDY

Checklist re priorities:

TYPE

In-stream flows

p=3
.

2. Tribal reserved
rights for lands
which have never
left trust status

3. 1Indian allotees and
Indian successors to
allotees

4. Non-Indian successors
to allotees

5. Homesteaders and
Non-Indlian successors
to homesteaders

Oy

Lands reacquired by
the Tribes from:

{a) Non-Indian
successors to
allotees

{b) Homesteaders
Oor successors to
homesteaders

PRIORITY DATE

Time 1mmemorial

Date of creation of
Reservation

Date of creation ot
Reservation. The
Indian allottee will
have a ratable share

of the Tribal Winters

right based on tae
allotment's number of
practicably 1irrigable
acres, whether put to
irrigation or not.

Date of creation of
Reservation. If
diligently put to
beneficial use by the
first non-Indian
successor and only

to the extent of

the actual acres
irrigated and 1f not
abandoned.

Generally date of
first appropriation
under state law

Date of creation of
Reservation 1f not
lost to nonuse

Date of appropriation
by homesteader or
successor under state

law or, 1f no appro-
priation, date of
reacquisition

Seadr &
/%//qyﬁf
AUTHORITY
U.S. v. Adair, 723
F.2d 1394 (9th Cir.,
1983)
Wwinters, Walton II,

647 F.2d at 48

Walton II

Walton II & Walton III
F.zd (9th Cir.
January 21, 1985)

California-Oregon
Power Co. v. Beaver
Porrtland Cement Co.,
295 U.S. 142 (1935),
U.S. v. Anderson,
736 F.2d 1358 (9th
Cir., .984)

U.S. v. Anderson

supra

U.S. v. Anderson,
F.2d 1358 (1984)

o
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DRAFT

MEMORANDUM

TO: Commission Members
FROM: Scott Brown, Program Manager
RE: Summary of negotiating session conducted with
representatives of the Confederated Salish and Kootenal
Tribes, on November 18, 1985

DATE: June 17, 1986

Commission Chairman Gordon McOmber presided over the third
formal session of renewed negotiations between the Reserved
Water Rights Compact Commission and the Confederated Salish and
Kootenai tribes of the Flathead Reservation. The meeting was

held 1n the Governor's Reception Room on November 18, 1985.

A verbatim transcript of the proceedings was prepared; however,
at the request of tribal representatives, that transcript is a
confidential document and will not be released to the public.
It follows that this summary should also be treated waith

confidentiality.

Following introductions, Mr. McOmber expressed a desire to tour
the Flathead Reservation and 1its 1irrigation project in the
spring; he characterized the issues 1involved in these
negotiations and on the Flathead Reservation as being very
complex; he reminded tribal officials that five years have

passed since the Compact Commission was created, thus it is time

-1 -



to produce some mutually satisfactory conclusions and expedite
the process; he introduced the Commission's negotiating team;
and he introduced observers from the Department of Natural

Resources and Conservation and the Attorney General's Office.

The agenda was adopted without alteration. Corrections to the
transcript of the September 11, 1985 session were submitted for

the tribes' review.

Mr. McOmber emphasized the need to speed up the process of
providing transcripts immediately following negotiating sessions

and he asked for a discussion concerning news releases.

Mr. Goetz advised against either party 1ssuing a news release
concerning these negotiations unless bilateral agreement has

been reached on what is to be released (Page 6).

Mr. McOmber agreed and turned the meeting over to Mr. Roth.

Mr. Roth reported that the Commission had, as agreed in
September, discussed the question of open versus closed
negotiating sessions. In accordance with past experience, the
Commission encourages open negotiating sessions and believes
that such a practice 1is highly advantageous to successful
negotiations. On an ad hoc basis, however, the Commission will

consider requests by tribal representatives to close all, or



portions of, any session. The Commission retains the right to
oppose a closed session if it deems such action is unnecessary

(Page 7).

Mr. Goetz, referring to a written record of earlier negotiations
between this Commission and the Confederated tribes (July 17,
1980) , reasoned that the Commission had previously decided in
favor of closing negotiating sessions. He then reminded the
Commission of the Tribal Council's position that settlement
discussions and the information exchanged must be treated

confidentially if negotiations are going to proceed (Page 8).

Mr. Roth responded with some reasons why open sessions are
important to the Commission and stated that open sessions have

had no chilling effect on other successful negotiations.

Messrs. Howlett and Therriault, both Tribal Council members,
offered reasons why their council adamantly opposes open

negotiating sessions (Pages 9 and 10).

More discussion followed. The discoverability of data was
discussed, as well as whom would be permitted to be present for

the state, in the event of closed sessions.

The tribes' representatives opposed Mr. Roth's suggestion that
the Governor's and Attorney General's observers should not be
excluded, as they advise the Commission on certain policy

issues.



Mr. Howlett and Mr. Decker prefer to deal with one entity--the
Commission. They suggested that every state agency cannot be

satisfied in the final analysis.

Mr. Goetz concluded that the release of confidential material to
state agency personnel could probably be worked out in much the
same manner as Jjoint press releases. He hoped that such

arrangements could be worked out as negotiations proceed.

There was no definitive agreement whether or not state agency
personnel would be permitted to attend closed sessions. Mr.
Tweeten and Mr. Roth arqued that the need to keep other agency
representatives informed, both at the state and federal levels,
is exemplified by events that preceded the Fort Peck-Montana

Compact (Pages 17-22).

The parties caucused.

Upon reconvening, Mr. Roth reaffirmed the Commission's policy
with respect to handling the tribes' requests for closed
meetings. He asserted further that the Commission reserves the
right to 1include 1i1n closed sessions necessary state agency
representatives. In the event of any 1litigation which might
arise from the decision to close a negotiating session, the
Commission expects the tribes to join as amicus curiae (Pages 22

and 23).



Mr. Goetz agreed to proceed with this meeting and to review the
Commission's proposal with the Tribal Council. He expressed
reluctance to allow general state employees to remain in future
closed sessions. He offered to draft a confidentiality
agreement for discussion at a subsequent meeting (Pages 23 and

24).

Mr. Berry, representing the Joint Board of Control, stated that
the work of the negotiating parties has a significant impact on
the economic well being of irrigators on the Flathead
Reservation. Therefore, he wished to state for the record the

Joint Board's

(that's all Scott had to type)

SB:1lp
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11.

12,

13.

14,

15,

16.

17.

AC ENDA
THE CONFELERATED SALJSH AND KOOTENAI TRIBES
AND
19E MONTANA RESERVED WATER RIGFTS COMPACT COMMISSION

Moncday, November 18, 1285, 10:00 a.nm.
GCovernor's Peception Room, State Capitol, Helera, Montana

W. Gordon ¥cOwber, Fresiding

Opening statements and introductions

aAdopt agenda

sdopt transcript of September 11th session

Discuss procedure to expedite availabilaity of transcraipte
Discussion: open versus closed sessions

Action on proposed agreement regarding Rule 408

News releases

Discuss technical data needs

Discuss opportunities for sharing costs

Report by the RWRCC concerning non-Indian federal reserved
water rights claims affecting these negotiations

Report by the Tribes concerning claims for instream flows

a. within the reservation
b. outside the reservation

Discussion: Existing non-Indian water uses within the
reservation

Report by the Trites concerninrg Rerr Dam and other existing
or potential hydropcwer facilities

Matters of speciel concern
Review actions tahen at this meeting and agree on topics for
discussion at the next meeting

Clocing staterents

Adjourn

(The Burezu of Indian Affairs will be responsible for
transcribing this meeting.)




CONFIDENTIAL

NOT_FOR_PUBLIC RELEASE .

In the Matter of

Reserved Water Rights
Negotiations Between the
State of Montana, Water
Compact Commission and the
Confederated Salish and
Kootenai Tmbes

N e e N’ N Nl Nt N

Governor's Reception Room
State Capitol
Helena, Montana

November 18, 1985

Chairman Gordon McOmber

Present on behalf of the Confederated Salish and Kootenai Tribes:

Ron Therriault

S. Kevin Howlett
Daniel Decker

James Goetz, Counsel
David Cross

Joseph Dupuis

James Paro

Clayton Matt

Thomas Bateridge
Peg Trochlell

Present on behalf of the State of Montana-

Gordon McOmber, Compact Commission

Scott Brown, Program Dir., Compact Commission
Urban Roth, Compact Commission

Audrev Roth, Compact Commission

Chnms Tweeten, Compact Commssion

Marcia Rundle, Compact Commission

Nancv Grainger, RWRCC staff

Clay Smith, Attorney General's Otfice

Mona Jamison, Governor's office



Present on behalf of the United States

Bob Delk, BIA

Anna Lee Cowan, BIA, Flathead Agency

Theresa Wall-McDonald, BIA, Flathead Agency

Dick Taylor, Bureau of Reclamation

Ed Thomas, Bureau of Reclamation

Richard Aldrich, Department of Interior Solicitor's Office

Other:

James Knutson, Flathead Irrmgation Project Joint Board of Control
Leo Berry, Attorney, FIP Joint Board of Control

Lauren McKinsey, Boundary Waters Clearinghouse, MSU

Bob Anez, Associated Press
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PROCEEDINGS

10 00 a.m.

CHAIRMAN McOMBER CGood morning, ladies and gentlemen. My name
1s Gordon McOmber. I'm chairman of Montana's Reserved Water Rights
Compact Commission. Okay, we're on the record now. We're going to
talk about this recording equipment, these court reporters a little bt
today. My name 1s Gordon McOmber, I'm chairman of Montana's Re-
served Water Rights Compact Commission, I'm here today to discuss re-
served rights with the Confederated Salish and Kootenai Trbes of the
Flathead Reservation. It's important for the record that you all make
yourselves known and that also that vou can i1dentified by the recording
secretary, so I'm going to first run around the table, and then start
back here and go around the room, and start off with my name 1s
Gordon McOmber, as I indicated. Urban, do you want to identify your-
self.

Yes, Urban Roth, member of the Commission; or special counsel to
the Commission, I'm sorry.

Audrev Roth, member of the Commission.

Rich Aldrich, Solicitor's office in Billings.

Dan Decker, attorney with the Confederated Salish and Kootenax
Tribes.

Ron Thermault, member of the government of the Confederated
Salish and Kootenax Tribes.

Kevin Howlett, member of the Tribal Council.

Jim Goetz, attorney for the Confederated Salish and Kootenax
Tnbes.

I'm Chris Tweeten, I'm a member of the Compact Commission.

Marcia Rundle, I'm an attorney with the Compact Commission.

Bob Anez, Associated Press.

David Cross, fisheries biologist for the Confederated Salish and
Kootenaxr Tribes.

Chuck Stipe, I'm chairman of the Joint Board of Control for the
Flathead Irrigation Project.

Leo Berrv, an attorney representing the Joint Board of Control.

Jim Knutson, member of the Board of Control, Flathead.

I'm Dave Nettles, I'm on the technical staff of the Reserved Water
Rights Compact Commission.

Brian Dietterich, I'm a hydrologist for the Compact Commssion.

Clayton Matt, I'm the Water Adminmistrator for the Confederated
Salish and Kootenar Trbes.

Peg Trochlell, I'm the water use analyst for the Tribes.

Mona Jamison, legal counsel to Governor Schwinden.



My name is Clay Smth, I'm with the Montana AG's office

I'm Ed Thomas, with the Bureau of Reclamation, the regional of-
fice. ,

I'm Dick Taylor, Bureau of Reclamation, Hungry Horse project.

Tom Bateridge, I'm a hydrologist working for the Trbes.

I'm Jim Paro, director of natural resources for the Tribes.

Theresa Wall, I'm representing the Flathead Agency rights pro-
tection.

Anna Lee Cowan, I'm a realty specialist with the BIA at Flathead
Agency.

Bob Delk, BIA, Billings.

Nancy Grainger, soil scientist, Compact Commission.

Joe Dupuis, I'm with the Trbes.

I'm Scott Brown, Program Manager for the Compact Commission.

I'm Gayle Parrish, transcriber for the meeting.

I'm Elsie Armstrong, the Compact Commission's secretary.

CHAIRMAN McOMBER Sorry we couldn't have some better weather for
you; this sort of thing happens periodically in Montana, specifically in
Helena. It seems that spring always comes and when 1t does come, we
still want to get up to vour Reservation, and we'd like you to show us
the Reservation and to look at your irrigation system and the whole
prmect. We will, however, put that off until better weather.

This compact that we're looking at, this Tribe and this Reserva-
tion, 1s a very, very complex reservation to deal with. We find there
are a great many people and entities involved and some 1ssues that do
not appear like some of our other negotiations. We hope, however, to
overcome those problems and come up with a compact that's mutually
agreeable to the Tribes and the State of Montana. It's our hope that at
this meeting or after this meeting, the Commssion can go back, rather
the negotiating team can go back to the entire Commssion with some
questions to be addressed, some options to look at, and some answers
that will expedite this process from here on.

We've been in existence over five years and 1it's time we got down
to the bedrock and started producing some conclusions that are mutual-
lv acceptable and that lead us directly to conclusion of a compact.

I should tell you that Larry Fassbender just came in; he's director
of Montana's Department of Natural Resources.

For some of you may not understand the procedure, the Commis-
sion 1s made of nine members. The negotiating team consists of the
Chairman, the Vice Chairman, the respective Counsel, Urban Roth,
Marcia, the on-staff counse! of the Commission, and Mr. Brown, and 1n
addition to that anv members that can come to the meetings. We have
as observers and adwvisors representatives from the Governor's Office,
the Department of Natural Resources, and the Attornev General.



That's so that when we make some conclusive decisions, that those
agencies will be aware of what we're doing and if they have any prob-
lems we'll 1iron them out at that time.

We'll get on with the rest of the program now. The next i1tem on
the program 1s the adoption of the agenda. Do you have any suggested
changes or alterations to that, Mr., Goetz”

JIM GOETZ+ No, we don't, Mr. Chairman.

CHAIRMAN McOMBER Okay, then, without objection we'll consider
that the agenda has been adopted, and 1s subject, of course, to modi-
fication later on.

Our last meeting with you was September the 11th, at which time a
transcript was taken and copies of that have been distributed. At this
time we'd like to make any changes, suggested changes, that you feel
1s proper and Scott, I think vou have some suggested changes that we
should add to the transcript of the last meeting. Are any of them sub-
stantive changes?

SCOTT BROWN- No, none of them 1s substantive. They're msspell-
ings, a few additions in some cases where I think it makes 1t clearer, 1t
was probably an error on the part of the transcription. But I think as
you'll look at these suggestions, you'll see that they're not very sub-
stantial changes.

CHAIRMAN McOMBER [ave vou any suggested, ah . . .?

RON THERRIAULT Have we seen the changes; have the changes been
g1ven to our people as yet?

CHAIRMAN McOMBER  They're right here; we brought them this morn-
ing. If you'd hke, you can look at them and we'll address this ques-
tion at the next meeting or at the close of this meeting. Have vou oth-
er copies of these, Scott?

SCOTT BROWN Yes, I have, and that's what I would propose as we
have done i1n the past, that we would propose those changes, vou re-
view them, and we can make them part of the record at the subsequent
meeting.

CHAIRMAN McOMBER Is that agreeable®

MARCIA RUNDLE The alternative 1s if you don't, i1f you have no ob-
Jections to those proposed corrections, which really are typographical,



by and large, we can add them to the transcript at this meeting as cor-
rections of the prior transcript.

CHAIRMAN McOMBER Further discussion on that? Okay, on to the
next one, the availability of transcripts. We've had a little bit of a
problem with the timely arrval of the transcripts from the last session.
We've -- I should tell you that since our last meeting we've met with,
we've had seven negotiating sessions with other tribes and federal
agencies and we kind of lose track of where we are sometimes, but we
have worked with Mr. Aldrich to expedite the process of getting those
transcripts avallable at an earlier time, 1t's been up to six weeks and
that's just too long. So, we've impressed very strongly upon people
that transcribe our half of these meetings that we need those tran-
scripts typed much earhier than they were made avallable before. And
I see Bob Delk just brought in transcripts from a meeting with the
Turtle Mountain and the Northern Cheyenne and that was only about
two - three weeks ago.

BOB DELK The 3rd of October.

CHAIPMAN McOMBER So, any problems with, we're hoping that when
it's your turn to provide the transcript that you'll see what can be
done to speed up the process.

Okay. Scott, what are vou doing back there?” You should be up
here at the table with us. We need your advice on some stuff here.

Before getting down to the open versus closed sessions issue that
Urban's going to talk about, I'm going to mention number 7, "news re-
leases." I, we've adopted a policy of not i1ssuing news releases rght
and left. As a matter of fact, the onlyv ones that have been released
were notification of meetings and during the Legislature when an at-
tempt was being made to get the last compact through the Legislature
successfully -- a successful attempt, I might add -- we put out a few
notices to try to get the people 1in and interested. We basically react
to questions from the media and they're here today and of course pret-
ty much write what they want to, but we haven't taken 1t upon our-
selves certainly to play a partisan role in any news releases. Do you
have anv concerns, Jim or Dan, on this?

JIM GOETZ Well, Mr. Chairmen, I think this ties in with the open
meetings discussion and I think 1t might be the case after a particular
meecting for a joint agreement on a news release, but other than that I
think on both sides it's wise not to unilaterally i1ssue news releases ei-
ther 1n the interim or after meetings. I think if we can agree on what
should be released, we may want to on an ad hoc basis.



CHAIRMAN McOMBER  Very well then. At this time, then, I'm going
to sit down and let Urban take the lead in this discussion on open ver-
sus closed sessions. Urban, you can do whatever you wish at this
point.

URBAN ROTH Members of the Commission, Jim and members of the
Tribal Council. We've discussed the question of whether or not to have
open or closed meeting pursuant to your request since our last meeting
and the Commssion has taken this policy stand and that 1s that in ac-
cordance with the past practices developed with Mr. McOmber, we will
encourage open meetings. We beheve they're advantageous to success-
ful negotiations. We think hey're necessary to successful negotiations.
However, on an ad hgc basis, we would be willing to consider a request
by the Tribes to close all or any portion of a negotiating session.
However, we would retain the right to oppose a closed session 1f we
didn't feel that 1t was advantageous to the negotiating process. So 1n a
nutshell that is the policy stand taken by the Commission, and it's a
stand which I think we conveyed to you in a large part during their
last meeting and 1it's re-articulated at this time as our official Commis-
sion policy on the open meeting question.

JIM GOETZ Urban, for the record, we talked about this earher, but
Mr. Chairman, may I ask whether the Commission 1s taking a position
that 1t feels constrained by the Montana Open Meeting Law to open
these meetings, or 1s this policy determination on the Commission's
part?

URBAN ROTH: We haven't taken a definitive stance as to what the law
says or does not say. This an official position taken by the Comms-
sion. And a preferable one, legally.

JIM GOETZ Mr. Chairman.
CHAIRMAN McOMBER: Yes.

JIM GOETZ- In preparation for this 1ssue, we looked at some past min-
utes and I'd hike to pass these around to the members of the Commis-
sion because I think there are some things that are of significance in
them. These are minutes of this Commission's negotiations with the Con-
federated Salish and Kootenai Tribes when we were previously in nego-
tiation on July 17, 1980 and I've got the cover page of the transmttal
letter and xeroxed pages 5, 6 and 11. (handout presented at this
time) I'd like to refer you to first of all page 5. Right at the bottom
of the page, that's when Chairman Loble was chairing the Commission,
and as vou can see on the bottom of page 5, he gets into this 1ssue.



On the third line down, where he begins talking desirability and
legality of closing the negotiation process to the public, "and I would
add to that the word 'confidentiahity'. This 1s a matter that 1s of great
interest to you, I know. It's a matter of great interest to every tribe
and 1t 1s to us. We think 1t's going to be very difficult, impossible
really, to negotiate in the public eye and in the eye of the press. We
hope that can be avoided. That's the first facet. The second facet 1s
the keeping of information confidential. Say you give us information.
We don't want to discourage that, so everything is confidential. 1 want
to tell you a problem we have." and then he continues and I'll end the
quote there. But Mr. Loble then refers to legal counsel, at that time
Dawvid Ladd, and at the bottom of that page, Mr. Ladd gives his analy-
s1s as to why the Open Meetings Law doesn't apply, and I don't know
that that's particularly germane here because as Mr. Roth has pointed
out, 1t's a policy determination at this time. But Mr. Ladd concludes
on the bottom three lines, "so in conclusion, I think we will be able to
close the meetings. I think in fact that 1t's essential that the meetings
do be closed to the press." And then finally, I've xeroxed page 11
where Mr. Scott Brown indicates on the bottom of the page that the ne-
gotiations between Saskatchewan and Montana with the International
Joint Commission were very closed. The reason I've taken the trouble
to go back and look at these previous minutes 1s because this Commis-
sion has i1n the past had an official position that the meetings be closed
for legal and policy reasons, and I think what Mr. Loble said has some
merit. That 1f you're really, 1f you really want to negotiate meaning-
fully, that vou can't do that with the press present and in the eyes of
the public. And the Tribes, we made 1t clear last time, we've recently
been 1n htigation with other elements up on the Reservation. If vou
want us to be forthcoming with our positions, with the wealth of data
that we've accumulated on the Tribes' resources, J think we've got the
right to expect that that proprietary data will be maintained in confi-
dence. And we've got the right to expect that our positions will be
held confidential. And 1t's our position that you can't negotiate mean-
ingfullv in the public eye. That's, I've taken 1t up with the Trbal
Council and that's their position. So I urge the Commission, you've
conceded that you don't necessarily feel bound by the Open Meeting
Law, so I urge you to take another look at your policy and heed the
words of the previous chairman, Mr. Loble, of the Council that mean-
ingful negotiations can't take place when the press 1s present and when
the public 1s allowed into the meetings.

URBAN ROTH Are you finished?

JIM GOETZ  Yes.



URBAN ROTH- I guess our response 1s sort of res ipsa loquitur The
matters speak for themselves. In negotiations with the Fort Peck
Tribe, as a matter of fact 1n negotiations with all of the other federal
agencies and tribes, the negotiating sessions have been open. There
has not been a chiling effect upon the negotiations; as a matter of
fact, I believe that there has been a beneficial impact. I don't see that
there 1s any problem with confidential information. You can provide 1t
to us under a proprietary label, label 1t confidential, and the informa-
tion itself will retain 1ts confidentiality. If there comes a time when
that particular information must be discussed 1n negotiations, then we
can close the session on an ad hoc basis 1f that in some way would
prejudice the Trbes. But to have a policy that i1s sort of an aberra-
tion for the Confederated Tribes, as far as our general policy of con-
ducting open meetings, we don't believe it's justified because many of
the topics we discuss don't involve proprietary information, they merely
involve stating positions with regard to particular i1ssues. And I don't
see that there's any prejudice involved there where the Tribes publicly
declare what their position 1s on some of these very, very important 1s-
sues, and they are 1ssues that are important not only to those persons
who reside on the Flathead Reservation. They're important to perhaps
largely all of Northwestern Montana, and certainly they have a profound
impact and profound interest to other segments of Montana's population.
So to just put a blanket label of confidentiality or proprietariness on all
of our discussions I think 1s arbitrary. It's not justified, and we
would certainly oppose 1t. We're not trying to, of course, reach im-
passe at this early stage in negotiations. By the same token, I hate to
see the Tribes take an intransigent position on a subject matter that
has not i1n any way intimdated any of the parties In reaching nego-
tiations with regard to the Fort Peck Compact and has not chilled any
of the free flow of information, ideas and negotiation positions in regard
to either the federal agencies or other Indian tribes.

CHAIRMAN McOMBER Were you through?
URBAN ROTH Yes. Yes, sir.

KEVIN HOWLETT I'd hike to just offer some comments. One 1s that
we're not dealing with the Fort Peck Trbes. We're dealing with a
whole set of different scenarios, if you will. So to continually allude to
what vou mght have done with the Fort Peck Tribe, I think s
probably not totally apphicable. I think there's mavbe a msunderstand-
Ing about the public involvement in this, and if and when we ever come
to a compact, vou know, we're going to have to hold public hearings
and discuss the contents of that compact, but our position 1s that we
want the opportunity to develop that positioming with the assurances
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that 1t 1s of a confidential nature and that, you know, we're not trying
to hide anything from the publc, because 1t will all come out in the
end, what we agree, 1f indeed we come to an agreement, Just as you
will have to hold public hearings and the Legislature and people will
have to be involved. [ think that our positioming 1s logical and I con-
cur fully with Mr. Goetz's observation.

RON THERRIAULT Mr. Chairman.
CHAIRMAN McOMBER Yes sir.

RON THERRIAULT I think that imitially, 1t was probably said, but I
don't know 1f 1t was said clear enough. Obviously, we're here to nego-
tiate 1n good faith, or we wouldn't bother coming over in this kind of
weather. Most sane people wouldn't, then again, that may be why
we're here  But the part that I'd hke to point out 1s that we are a
sovereign nation and we're deahng with the State of Montana. There
are representatives of the Umted States government that represent some
of the parties that wish to be part of this negotiation. If they're going
to be 1nvolved, they can be involved through the people who represent
them from a supervisory or a governmental point of view. But we feel,
much as has been stated by Mr. Howlett and Mr. Goetz, that when the
time comes for actually putting something down on paper and coming to
an agreement, there will be plenty of time then for notification of the
public -- our public as well as your public. But the information that
has to go between us, be passed between us, to negotiate some type of
an agreement, [ don't think it's 1in our best interest to lay all of that
out open for the press or anyone that wishes just to sit in. And we're
not dealing -- again alluding to Mr. Howlett's statement, all Indians are
not the same. Whatever those at Fort Peck wanted or any other tribe
wanted 1s fine. But unfortunately, history made that problem also.
We're not all the same, we have our own set of values and our own rea-
sons. We lhke to be as cautious as your, you would hke to be cau-
tious, but we hke to have something come out of these negotiations
that's 1n the best interest of all people, including us, and the State of
Montana and the United States. But we'd like to control how 1t goes
also.

JIM GOETZ Mr Chairman.
CHAIRMAN McOMBER Jim
sIM GOETZ Mr., Roth talked about the Fort Peck situation and I sec-

ond Mr. Howlett's comments that we're deahing with a very different po-
litical situation there. I'm not sure what they're, how orgamzed the
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opposition to the tribes was in Fort Peck, but we're facing a different
situation I believe down here. And I, the argument was made that
there was not a chilling effect on the Fort Peck negotiations. I can
represent to you that, 1n our wview, there already has been a chilling
effect on these negotiations. There was one matter that we had intend-
ed at the last meeting to bring up at the meeting and when we saw the
composlition of the room and we decided not to bring 1t up and 1t hasn't
been brought up yet. It's a matter that we think should be brought to
the Commission's attention, but we're not about to bring it up 1n the
public eve. So there's an example in our view of a chiling effect al-
ready because of the composition of the room during the, those nego-
tiations. If vou're going to sit around and talk about things that are
not very meaningful, then 1t doesn't make any difference who's 1n the
room. But 1f you reelly want to sit down and negotiate and talk, I
second again what Mr. Loble said, and that 1s, that he said 1t's impos-
sible really to negotiate 1n the public eye and the eve of the press.
Just hke negotiations to settle a lawsuit. It seems to me 1if you're go-
ing to meaningfully negotiate, it's got to be strictly confidential.

CHAIRMAN McOMBER Counselor®

URBAN ROTH Well, we've stated our policy position, Mr. Chairman.
If you wish to caucus and re-evaluate, I certainly have no objection to
1t. They've, you know, you've given reasons why you won't bow to an
open meeting suggested by us. But all of those things that you think
are confidential are all 1items of information that were exposed and will
be exposed 1n other negotiations. If we were 1n htigation, whatever in-
formation you give us would be immediately available to us i1n the first
round of discovery. We can get basically all of the data, we can get
vour contentions, we can get all of the facts upon which you rely to
support those contentions, all of your witnesses, basically everything
you have. It would then be exposed to the public. What we're trying
to do 1s settle a lawsuit, basicallv here, without the cost, expense and
acrimony of htigation. And, 1t seems to me that i1f indeed you would
not be prejudiced 1n a lawsuit by exposing all of that information to the
public eye, I don't see how you will be prejudiced 1in the context of ne-
gotiations.

JIM GOETZ Mr. Charrman, the lawswmt -- Mr. Roth 1s quite nght,
through pre-trial discovery, this information could be brought up.
That's a long way down the pike, and 1t 1s cven 1if this negotiations
reach 1mpasse and there 1s htigation, 1t's a long way down the pike.
Right now, we're in a position of attempting in good faith to negotiate
an agreement with the potential of hitigation if we don't reach a negoti-
ated agreement. That's a much different posture for us to be 1n in



12

terms of releasing data and tipping our hand 1n terms of strategy and
where we have data.

And the other point is where you don't have data, where there are
gaps 1n your preparation, it's a valuable piece of information for a po-
tential opponent to have. And those things are not going to be coming
out tomorrow 1n any kind of a litigation context or not even next year,
but some of that information if we're negotiating in good faith will be
coming out in these meetings. And we don't think, and we don't want
those to be public so that people who might be working against our in-
terest would have the advantage of that information immediately. Mr.
Roth suggests that we caucus to see 1f we want to modify our position.
I suggest the Commission caucus to see if the Commission wants to mod-
1fy 1ts position.

URBAN ROTH- Are you saying, Jim, that you're unwilling to bend on
this issue? Have we reached impasse at this point; that's what I want
to know. I think we're entitled to know that.

JIM GOETZ- Well, you tell me.

URBAN ROTH Are vou saying that unless we maintain a closed meet-
Ing on all aspects, that you won't negotiate with us?

JIM GOETZ- I don't know 1f I'm saying that or not without caucusing.
We have, of course, to go to the Tribal Council to get our 1nstructions,
but the same question might be fairly asked of you. You're coming 1n
here telling us what your position 1s, and then saying since we won't
bend and since we won't caucus, are you telling us that we've reached
impasse because we won't negotiate? I mean, my understanding of ne-
gotiations 1s a two-way street. You're saying, 'You go caucus and you
decide 1f you'll accept our position. If you will compromise, or come
back and tell us if we've reached impasse.' MNow, is that your i1dea of
negotiations?

URBAN ROTH Well, Jim, first of all, I think you misunderstood what
[ saad. 1 believe I said to Mr. Chairman McOmber, should we caucus to
re-evaluate our position, not your position.

Now secondly, with regard to our position, I think 1f you'll listen
to 1t carefully and not be closed-minded to 1t, vou'll realize that what
we did was reach a compromise in position, and that 1s that our basic
policy 1s to conduct open meetings. Now, your position mitially was,
'We don't want any open meetings'. Okay, so what we did was go
half-way. We said, we'll talk about closing all or part of a session 1f
you convince us that it's in the best interests of negotiation to close all
or any part of a meeting. Now that's a compromise to vour position



13

that was advanced. It isn't adhering to, steadfastly, to the imtial po-
sition that we advanced. So to characterize us as being intransigent, I
think, 1s unfair. . Moreover, 1t's i1naccurate. What we've done today 1s
come back with a middle position which apparently your, 1s unacceptable
to you, or else at least you're unwilling to respond to 1t in the fashion
in which 1t's extended.

JIM GOET?Z Well, I think we should caucus, but in order to make the
caucus productive, I think you ought to look at your position too. I
don't think you're really changing vour position from any of vour other
negotiations. That 1s, clearly in Fort Peck you had closed sessions
when there was proprietary data and when there were sensitive nego-
tiations discussed.

A second point 1s that 1n order to have us, for us to have some-
thing meaningful to talk about in caucus, I think you'd better clanfy
what your position 1s 1n terms of this ad hoc closure. That is, the po-
sition you've conveyed to us is that the Commission will be willing to
consider closing the meetings at the Tribes' request on an ad hoc ba-
si1s. Did I understand that position clearly”

URBAN ROTH That's correct.
JIM GOETZ  Okay,

KEVIN HOWLETT But they also have the right to refuse, as I under-
stand under their policy.

URBAN ROTH- We have the rght to talk about 1t, to talk about the
need for closure. I mean 1f we say anytime you want the meeting
closed, why, we'll agree to that, 1s 1n essence agreemng trat every
meeting would be closed.

JIM GOETZ Mr. Chairman, the point is, though, that when you we'll
consider on an ad hoc basis that unilaterally, at least it imphes that
unilaterally the Compact Commission will make the decision whether you
will allow the meeting to be closed without telling us at all what kind of
standards or principles will govern yvour decisions. And I think we
need to hear about that too.

URBAN ROTH  Well, I think 1t actually comes down to just that; on an
ad hoc basis, 1s 1t propretary, 1s 1t prejudicial information we're talk-
Ing about that you're conveying to us, or 1s 1t merely discussion. To
permit you to say, to take a position where we would permit the Tribes
to unilaterally label something as confidential and proprietary and as in-
terfering with negotiations 1n essence would give you the unilateral
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right to close each and every meeting. And I think a better stance 1s
to discuss the necessity for closing all or a portion of a meeting. If
there's sensitive information that's going to be conveyed or communicat-
ed or talked about, perhaps that's information that could be delayed
until the end of the negotiating session. We would close that particular
portion of 1t, and the remainder could be left open.

DAN DECKER- Mr. Chairman.
CHAIRMAN McOMBER Dan.

DAN DECKER It's my understanding from what you've said that ba-
sically the position bv the Commission 1s a policy decision. They don't
feel necessanly legally bound to keep the meetings open. I think that
what you've done is you've asked the Tribes for the Trbes' position.
The Tribes feel that these discussions are very sensitive, and for those
reasons have basically taken the position that we'd like to see the meet-
ings closed. I think an example of how important these issues are on
the Flathead Reservation is obvious by the number of people in the
room today. I think it should be verv obvious to you of the Tribes'
concern, the size of the meeting, the number of people here. I've
heard comments from Commission members, people that have attended
other meetings, on the largeness of this meeting and how that's differ-
ent from other meetings. There must be over thirty people 1in here
without even counting. Or nght around thirty people. That's a large
meeting to be discussing sensitive issues that the Tribes are concerned
about.

To get to the point of discussing, one of the points that Urban 1s
making 1s that we can discuss these 1ssues as they come up. There
ought to be enough trust to realize that i1f we feel those 1ssues are sen-
sitive, 1t gets very difficult to explain whv those 1ssues are so sensi-
tive without exposing some of the very things that we might not to put
on the table in the public eye. So in that hght I concur with the
Council, with Mr. Goetz, and think the Commission ought honestly look
at that, consider that, that i1f the Tribes consider the information that
sensitive, that you ought to really be concerned with that, take a look
at 1t, and re-evaluate.

CHAIRMAN McOMBER: Who do you regard, who do you think should
attend a closed session? Who would that be restricted to?

DAN DECKER The Commission, the United States, and the Trbes.

JIM GOETZ Mr. Chairman, that .



15

URBAN ROTH What about, that raises, excuse me, go ahead Jim, I'm
sorry.

JIM GOETZ That raises a question 1in terms of how you treated confi-
dential data and mnutes 1n the past. For example, 1f you have a
closed session, I assume that your minutes are sealed or circulated on a
limted basis 1n terms of those aspects that are confidential. Do you
have, have you developed any procedures that in the past on this.

GORDON McOMBER Well, as I recall, when we've had a policy meet-
ing, you know, that has been closed, those minutes are confidential.
But since I've been here, which has been only three years, I don't re-
call a meeting with a tmbe or a federal agency when we have closed the
meeting while both sides were in attendance.

URBAN ROTH We have gone off the record on occasion, but we have
not cleared the room of reporters or members of the public.

An additional question comes up whether or not in those negotiat-
Ing sessions members of the Attorney General's staff, the Governor's
staff, and DNRC would be permitted to be present. In the past we've
been accused of not getting, feeling the pulse of some of our state
agencies which some felt could have been one of the reasons why some
of our negotiations did not culmmnate in success. Many of the tribes
have 1nsisted that in each and every negotiating session, that a member
of the Attorney General's staff, a member from the Governor's office,
and a member from DNRC be present so that they're assured that there
won't be that lack of communication that they felt existed in the past.
So, again, closed to whom” is a real wvital question to whether or not
these negotiating sessions are closed of not.

KEVIN HOWLETT Mr. Chairman.
CHAIRMAN McCMBER Mr. Howlett.

KEVIN HOWLETT It seems to me that the State of Montana has delib-
erated long and hard on who would be represent 1t in this effort to
come to settlement with the tribes, and they've made their selection and
that's the people we would deal with. I'm not at all comfortable dealing
with every entity in the State of Montana. They've had time to delib-
erate who they wanted represented on the Commission and that's who I
think that we would deal with.

URBAN ROTH Well, that doesn't deal with political reality.

KEVII! HOWLETT  Well, we deal with political reality.
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URBAN ROTH- Well, you have one entity and that's the Tribal govern-
ment, to satisfy. We have at least three agencies to satisfy, two, three
branches .

KEVIN HOWLETT You cannot satisfy every agency in the State of
Montana; we are dealing with the State of Montana as an entity, as a
government-to-government thing.

URBAN ROTH-: That may be true .

KEVIN HOWLETT And they choose who they want to represent them.
But we're not going to deal with every department in the State of
Montana.

URBAN ROTH But we have to have communication with every single
department that has some interest in these negotiations.

CHAIRMAN McOMBER Dan”

DAN DECKER Mr. Chairman, I believe Mr. Howlett has basically stat-
ed what I wanted to say earlier, which 1s that supposedly, whether Mr.
Roth agrees or not that that is political reality, supposedly the way
that the Commission was designed bv the State Legislature was so that
all of those agencies would have representation on the Commission. So
when we say that we will negotiate with the Commssion, we say that
with the assumption that those seats were filled properly and that all of
those agencies will be properly informed of the proceedings. Now, 1f
there are communication problems between the Commssion and those
agencies, supposedly those positions on the Commission are to take care
of those difficulties. We, also as Mr. Howlett said, deal with some of
those things too, but supposedly the Commission i1s comprised 1in a rep-
resentative form of those agencies that you're concerned about.

CHRIS TWEETEN Mr. Chairman.
CHAIRMAN McOMBER Yes.

CHRIS TWEETEN Dan, do I understand then that i1f we have a closed
negotiating session in which only members of the Compact Commission
and 1ts staff are present, the Tribes won't have any objcction i1f the
Compact Commission then communicates the material that's laid on the
table at that meeting to the other state agencies that are interested?
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DAN DECKER What I was saying was supposedly those agencies are
represented on the Commission. I think that while we're in nego-
tiations, we'd hike that material held confidential with the Commission.

CHRIS TWEETEN Then the Tribes' position 1s that I'm not permitted
to, for example, take the Trbes' position to the Attorney General and
consult with him before the next meeting with the Tribes. Is that what
you're saying?

JIM GOETZ May I speak to that, Mr. Chairman?®
CHRIS TWEETEN I just don't understand what the Trmbes' position 1s.
GORDON McOMBER Jim, do you want to respond”

JIM GOETZ I view Mr. Tweeten as being a Commssion member, and
he's supposed to make the decisions. It's not, we don't view his role
as to report back to the Attorney General. Now, I don't, I want to
make another point clear, that we're talking, when we talk about, well,
I'll just hold there, and that's fine.

CHRIS TWEETEN I'm troubled by that, frankly, because we're all fa-
miliar with the problems that cropped up in the Fort Peck compact ne-
gotiations. And those problems were a direct result of the lack of com-
munication between the Compact Commission and the Department of Nat-
ural Resources and the Attorney General's office, and that problem's
been rectified. And as I perceive the Trbes' position, what you're
asking us to do 1s go back to the situation that existed before we cor-
rected the problem, and asking the State to come to the table and ne-
gotiate through the Compact Commission a compact without being able to
assure 1tself beforehand that what we're negotiating 1s acceptable to the
Department and to the Attorney General. Vie're setting ourselves up
for the same fall that occurred in the Fort Peck negotiations, and I
think that's a mistake.

JIM GOETZ Mr. Chairman.
CHAIRMAN McOMBER Jim.

JIM GOETZ I, that sounds hike a point well taken to me, and I think
that can be worked out in the context of a confidential negotiation with
discussion during the course of the negotiations as to what can be re-
leased either through a joint press release or discussed outside the
meetings and what 1s strictly confidential in terms of data collection. I
think we could work out those arrangements as we go along in the
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negotiations. Moreover, this, any agreement that might be reached 1s
going to be a tentative agreement until 1t can be approved by the re-
spective governing bodies, and there's nothing that says at that point
that the ultimate agreement can't become public and the rationale under-
lying the agreement can't be discussed publicly through a seres of
public meetings and public hearings. And i1f people are worried about
what's happeming in these negotiations, I think they can be assured
that nothing's going to, we know that nothing's going to happen 1n
terms of an ultimate resolution without legislative approval and without
Tribal Council approval. So it's got to have those, that full public
hearing at the appropriate time. What we're talking about here 1s the
negotiation process that leads to that agreement, that then will become
public.

CHAIRMAN McOMBER Jim, I think you should, I know you people,
you're different than the other tribes, and you'd like to be treated dif-
ferently, and certainly we have no problem with that, but we have a
responsibility that we have to address and keep in mind, and what
you're suggesting, and as Chris here explained to you, 1s exactly what
got us 1n that jackpot with the Fort Peck Tribes. We got rmght up to
the church steps and then discovered that there were some people that
objected because there hadn't been that communication as we went
along. And theiwr objection was, hey, now you, you write the damn
compact, and just ready to sign off on 1t, and they vou tell us about
1it. The facts of hife are that those people were 1n a political position to
torpedo that compact as soon as 1t was introduced to the Legislature.
So we have to keep an ongoing dialogue with those agencies. Hell, the
Governor can veto that, and 1if he isn't fully informed as we go along,
you know, 1t's just not a practical political way to do things.

You know, I'm a httle distressed at this discussion. I, you know,
we've been at this for four or five years and hopefully we're moving
towards some kind of a solution, and 1t seems to me we can find a way
around this without, you know, getting to an ultimatum where we're
trving to hang the blame, each is trying to hang the blame on the oth-
er for cutting off negotiations.

Now, Jim, you said something here a minute ago that interested me
on, you were mentioning news releases. Couldn't we jointly prepare an
agenda and decide prior to the time the meeting 1s called what 1ssues
would be i1n effect open to the public and what 1ssues you wanted to
keep closed?

URBAN ROTH Mr. Chairman. I wanted to explore something that Jim
saild with regard to participation by the AG, DNRC and the Governor's
office a hittle bit further. I'm not sure I understand vour response to
Mr. Tweeten's remarks. Are you suggesting that you would draft a
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tion, but attendance, by those facets of the government, or do you
want to exclude them on the basis of the total publhic exclusion?

JIM GOETZ Well our position 1s that the Commission 1tself should be
present. Does that respond to your question?

URBAN ROTH Vell, I know that's your position, but are you saying
that the representatives from the Governor's office and the DNRC and
the AG's office should not be present?

JIM GOETZ That's what T saad. I think that that's probably some-
thing [ should caucus on with my clhents. I think that probably in
light of what vou suggest, 1f we had a confidential agreement, that cer-
tain persons could be consulted and the information from the meetings
conveyed to the persons that we could agree on, I think we could
probably lhive with that.

URBAN ROTH-: Well, let's pursue that a little further. Could 1t be
conveyed to them during the negotiating sessions, during the caucus?

JIM GOETZ- Well, 1f we had the agreement so that we know who vour,
who 1s 1included and who 1s excluded, and we are agreeable to that,
then the answer 1s yes. In other words, we would expect good faith
comphance with the confidentiality agreement.

URBAN ROTH All nght, then, if that, 1f you might be agreeable to
that, and I understand you haven't taken a position because you're go-
ing to caucus, then what's the substantive difference between having
those representatives present but not participating in the negotiations
so that the information conveved to them a) 1s accurate. I don't have
a b), unfortunately. I'll just stop with a). (laughter)

JIM GOETZ. Well, b), that's a good point. I think we would have to
caucus to see whether in fact maybe I spoke too hastily to say that we
want them excluded. 1 think 1t's a question of, certainly there are
some people 1n state government that have to be involved 1n these ne-
gotiations and we have no problem as long as we discuss 1t and know
who's 1nvolved. That's something I think we would have to caucus on.
Mainly we're worried about public and non-state people and the press
mmvolved because we think that could really throw cold water on mean-
ingful negotiations. So I have to confess that on this question of state
representation, we haven't fullv thought that out. We certainly have
the other side of the coin in that we have to keep the Tribal Council
fully informed and would want to feel free to communicate information
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and they obviously make the policy for the Tribe so they have to, on
critical matters they have to get back to us too. So I'm sensitive to
that issue, and again that's something we can caucus on, but that's
assuming that we reach agreement on a, the other issue, the public and
the press.

URBAN ROTH Then let's go the one step before we caucus. Let's go
one step further, and that's pursuing what Chairman McOmber men-
tioned. Is 1t feasible, 1s 1t mechanically feasible to bifurcate the agen-
da between the public and private matters in advance so that you can
sterilize whatever remarks you mght have with regard to the pubhe
agenda and when we go 1into private session, why we could pursue
those matters that you feel are confidential.

JIM GOETZ- Well, that's something we can discuss. Our position, at
least at this stage, is no. It occurs to me that if you want to do that,
you can take 1t the next step and say, well, let's have one meeting
where we discuss sensitive matters and the next meeting non-sensitive
matters. Nobody attends the next meeting because nothing's going to
happen. We could send one representative to talk for a day and not
disclose anything. But that's, we're willing, I mean, we don't want to
reach impasse, so we're willing to consider anything, but I sure didn't
read the Commission's comments as being very adaptable to our desires
on this, and that's our problem. Now I, now the other thing I haven't
heard 1s how you treat matters in confidence both in your minutes and
if data 1s turned over to you. I mean, I gather you haven't developed
any procedures through your previous negotiations for those kinds of
problems.

URBAN ROTH Well, the question hasn't arisen until now. But again,
all we have to do 1s fashion a confidentiality agreement that's agreeable
to you and agreeable to us, and that will be the format upon which
we'll operate. I don't see that mechanically that's a difficult problem.
What's a problem right now 1s a matter of policy that's governing our
negotiations. And what we're attempting to do 1s negotiate ourselves
out of impasse where we compromise on your position, compromise on
our position, and continue with the negotiating process. So I don't see
the mechamcs of policing the confidentiality of the proprietary informa-
tion as being a particular stumbling block. I think 1it's the underlying
policy upon which that kind of an agreement 1s predicated that's the
stumbling block at the present time.

CHAIRMAN McOMBER I would suggest that when you caucus you talk
to the Department of Interior. They were the gentlemen that insisted
on this agreement, this paper of understanding we arrived at with the
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other state agencies. And as a matter of fact, negotiations with all en-
tities of the tribes was shut off until the Secretary of the Department
of the Interior was sent a copy of that understanding, that agreement.
So you are not the only ones that's going to be i1nvolved in this kind of
an understanding.

JIM GOETZ Mr. Chairman, which agreement 1s that now?

CHAIRMAN McOMBER We arrived at a memorandum of understanding
with the Governor's office, the Attorney General's office, and the De-
partment of Natural Resources to the effect that representatives of
those entities would attend all meetings from the beginning.

URBAN ROTH That was sent to Secretary of the Interor Clark.
DAN DECKER- Mr. Chairman.
CHAIRMAN McOMBER Dan.

DAN DECKER Am I not correct 1n stating that that was part of the
Governor's response to Secretary Clark to show that Montana had and
was trving in effect to clean up the difficulties that existed with the
Fort Peck Compact®

CHAIRMAN McOMBER That was assurance that the Governor's office,
the Attorney General's office and the Department of Natural Resources
would be 1nvolved 1n the sessions to prevent another fiasco that oc-
curred with the Fort Peck Tribe because those entities were not in-
volved from the beginming to the extent that thev should have been.
So 1t was 1n effect a guarantee that they would be involved. 1 think
Rich could .

DAN DECKER That was an MOU between the state agencies and the
Commission, right?

RICH ALDRICH Yes

CHAIRMAN McOMBER Was there anything else you gentlemen would
hke to mention before we break for a caucus”

UREAN ROTH Not I, Mr. Chairman, thank you.

CHAIRMAN McOMBER Very well then, we'll break for a caucus.
Scott, what have you got for us for a room.
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SCOTT BROWMN I asked to have Room 209 provided for us, so, and
there are coffee and doughnuts there also, so .

DAN THEPRIAULT That's where we'll caucus.

SCOTT BROWN  You are the guests.

URBAN ROTH The coffee and doughnuts, though, are in the hall.
DAN THERRIAULT:@ Can vou smoke in there”

MARCIA RUNDLE I think you can smoke anywhere but in this room.
CHAIRMAN McOMBER You can smoke anywhere Mona'll let you.

URBAN ROTH Are we staying here”

CHAIRMAN McOMBER Are we back on the record” Well, gentlemen, I
trust you've come to a nice conclusion for us. Jim, do you want to
lead off?

JIM GOETZ-+ Well, we're waiting to hear what your nice conclusion 1s.
CHAIRMAN McOMBER You're serious about that?

JIM GOETZ- Yes.

CHAIRMAN McOMBER Very well, then. Urban?

URBAN ROTH Consistent with our, with the position that we artic-
ulated previously in this meeting, we would handle your request for a
closed meeting on an ad hoc basis. In the interests of continuing our
negotiations today, we're willing to declare this meeting closed to the
public, members of the public, and the press. However, we reserve
the right to have employees of state government present who we feel
can assist us in the negotiating process by giving us data or analyzing
data that we have, we receive and giving us their opinions as to po-
sitions and generally assisting us in the negotiating process. In con-
sideration of that concession, we would expect that in the event there
was any litigation that arose out of this decision that the Trbes would
join as amicus curiae to support any closed meetings. In addition, this
1s an ad hoc decision 1n accordance with the policy that we articulated
at the opening of this meeting, and we would like to take the matter
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back, of course, to the Commission and get their reaction to the contin-
uation of this policy of dealing with your request to close the meetings
on an ad hoc basis. But generally having a policy of encouraging pub-
lic meetings and public attendance and anyone has interest in those ne-
gotiating sessions. That's basically what we would respond to your re-
quest this morning.

JIM GOETZ. Mr. Chairman?
CHAIRMAN McOMBER Mr. Goetz.

JIM GOETZ Let me see if I understand that you're willing, you reaf-
firm your general posture that you want the meetings open subject to
ad hoc closure at the request of the Tribes, but to accommodate our
position in these negotiations, you're willing to close the balance of the
meeting today.

URBAN ROTH That's correct. Subject to the exceptions that have al-
ready been noted.

JIM GOET?Z Uh, which would be i1n consideration that if there's any
hitigation on the open meetings question, the Tribes would join as
amicus curiae supporting the Commssion's decision.

URBAN ROTH And b) that employees of state agencies would remain
here at our request to assist us i1n the negotiating process both in in-
terpreting data that 1s presented to us and compiling data for us and
then 1n assisting us deciding rather profound issues that are involved
In these negotiations. Reahzing, of course, we are the agencies, who
1s, we are the Commission that is delegated by State law to negotiate a
compact with you and the ultimate decision as to at least the imitial for-
mation of the compact 1s ours.

JIM GOETZ Mayv I have a moment?
CHAIRMAN McOMBER Yes sir. We'll go off the record.
CHAIRMAN McOMBER  Back on the record. Jim?

JIM GOETZ Yes, Mr. Chairman. We find the proposal to go forward
with the present meeting generally acceptable. We would want to go
back and review your general position with the Tribal Council. One of
the crtical considerations for us 1s the question of whether we can
work out a clear and binding confidentiality agreement. We have some
reluctance at this point to allow general state employees to be i1n this
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meeting, but we've reviewed the agenda i1tems and that 1s to be in the
meeting 1n the absence of a clear common and binding confidentiality
agreement, but I think we can go through today's agenda without that
so we can commit to working between now and the next meeting on that
matter.

On the htigation, 1f there 1s lhtigation, your request 1s that the
Tribes join as friends of the court to support the State's position, and
I'm reluctant, and I don't think I have the authormty or we have the
authority here to commt the Tribes to that. I can only say that I have
polled the Tmbal Council members here present and the Executive Sec-
retary, and they would generally support a 'friend of the court' posi-
tion and advocate that with the Tribal Council. The only other thing I
can say is that they have demonstrated absolutely no reluctance in the
past to go to court. So that's the best we can do on that amcus 1s-
sue, and I think you can understand the position in terms of au-
thorization.

URBAN ROTH Are you going to start formulating the confidentiahty
agreement.

JIM GOETZ Yes. I will start working on that after this meeting.

URBAN ROTH Will 1t be as expeditious as your work on the 408
agreement?

JIM GOETZ ['ve got a 408 agreement here today, except I left it in
my car.

URBAN ROTH- Could we see it sometime?
JIM GOETZ Yes, sometime. If I can find my car.

CHAIRMAN McOMBER Okay, we'll bring this up with our Commssion
too and re-assess the situation inasmuch as you'll put off making the fi-
nal decision, we'll do the same. And we may be talking to you about
getting together on this even prior to the next meeting to assure that
you know where we are before the next meeting. Okay”®

RICH ALDRICH Mr. Chairman.
CHAIRMAN McOMBER Yes sir. Mr. Aldrich.
RICH ALDRICH- I think I need to say a couple of things for the re-

cord here, partially in response to the comments that you made before
the caucuses about the role of the Umted States, the Department of the
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tives of the Governor's office, DNRC and the Attornev General's office
at these meetings to avoid problems that developed 1n the Fort Peck sit-
uation. The Umted States still stands by that position and we would
urge you to do that. I think that within the context of a confidential-
1ty agreement we can do this. I would also want to say for the record
that the exception that Mr. Roth stated with respect to state agency
employees would also applvy to employees of the United States who are
necessary to whoever occuples the role of negotiator for the Umnited
States to provide consultation, expertise, background information, and
we would expect to be able to call on any of our resources as are nec-
essary.

CHAIRMAN McOMBER I assume, Jim, you'd want the same thing for
your people.

JIM GOETZ- Mr. Chairman, yes we would. The, one of the real con-
cerns we have 1s the binding, the power of a confidentiality agreement.
We feel that the more people that have access to the information, the
more likely there are going to be leaks and the more difficult 1t 1s go-
ing to be to track the leaks. So I want the Commission to know that
we have real concerns about the mechanics of that agreement, and
which people are going to have access to information, but that's some-
thing I view we can work on between now and the next meeting.

CHAIRMAN McOMBER Understood. I'm going to suggest in a minute
here that we take about an hour and a half for lunch, and then come
back and get into the balance of the agenda.

JIM GOETZ And my understanding 1s this afternoon will be closed.
URBAN ROTH Closed, with the exceptions we've noted.
JIM GOETZ  Yes.

CHAIRMAN McOMBER Any citizens here lhike to say something before
we break for lunch?” Mr. Berry”®

LEO BERRY Mr. Chairman, for the Commission members who don't
know what the Joint Board of Control 1s, 1t's a governmental entity that
represents approximately 2,000 irmgators on the Flathead Reservation
and under a project, a joint project irrgates about 127,000 acres. Ob-
viously, the workings of the Commission i1n negotiating with the Trbes
will have a significant impact on the future economic wellbeing of these
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mission.

As such, the Joint Board would go on record as opposing the
Commission's decision here today to close the meeting on a general basis
and on an ad hoc decision. We appreciate the concerns the Commission
has and that the Tribe has regarding proprietary information, but our
concern in attending the meetings was not necessarily to gain some kind
of legal advantage in potential litigation as a result of having access to
that type of information. More our concern 1s that the people of the
area, and I think the Commission ought to be concerned, that the peo-
ple 1n the area have a confidence level in the Commission, and the
workings of the Commission, that their interests are being represented.
That there ought to be a mechanism established whereby the Commission
will meet with the Joint Board and other members of the public to have
an opportunity for those members of the public to explain their po-
sitions to the Board. 1[I think there are a number of items that could
legitimately be discussed in the absence of proprietary information or
strategic positions that the Tribe might take that would be beneficial to
all parties. And I would support the position of the Commssion that 1n
the long run, not only in terms of wnting a compact but securing leg-
1slative approval of the compact, the more parties that feel comfortable
with not only the compact but the process by which the compact was
arrived at, the better off all parties will be. And the ultimate goal to
be, to avoid that litigation, and 1it's certainly the open intent of the
Board that that be done, and by closing the meeting I think you, as to
all 1ssues, this particular meeting, constitutes an undermining of the
abihitv of the people to have a complete understanding of the process
and the positions the Commission will take.

CHAIRMAN McOMBER  Thank you, Mr. Berry I would point out that
the Commission has a policv of public information meetings in the areas
where that would be impacted by a compact. We followed through with
the Fort Peck people, we set plans now with the Park Serwvice and you
can be assured that we're available 1f you would like to discuss our
goals and objectives and even our conclusions when the time comes. So
you should be aware that 1t 1s the policy of the Commission to conduct
public information meetings.

I'm going to, how about 'til 1 30, meet back here at 1 30. Okay,
recess for lunch.,

CHAIRMAN McOMBER  Well, 1if everyone that had the right password 1s
in, we'll call this meeting to order. Mr Goetz has 1ndicated that be-
cause of the weather and the long distances, he'd appreciate 1t 1f we
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Commission that would be very happy to bring this to a close as soon
as possible,

So we'll get rmght into business, down to business, and the next
item on the agenda 1s action on proposed agreement regarding Rule 408.

URBAN ROTH Mr. Chairman, Mr. Goetz has provided me with a copy
of the proposed agreement. I've done some editorializing on it and
Marcia Rundle has just had an opportunity to look at 1t. NMr. Goetz, I
will hand you the edited version.

JIM GOETZ Mr. Chairman, Urban, you've got the Confederated Salish
and Kootenai Tribes through the office of i1ts Attorney General.

URBAN ROTH Excuse me, I should have marked that out. Just el-
evated your status.

CHAIRMAN McOMBER Do you wish to take a httle break while you re-
view that?

JIM GOETZ No, this will just take a minute. Excuse me .

CHAIRMAN McOMBER I think we'll just go off the record for a minute
until they decide what's to be done here.

CHAIRMAN DMcOMBER* Okay, Jim, back on the record. And Item No.
6, action on proposed agreement regarding Rule 408, what have you
gentlemen decided”

URBAN ROTH Your honor, the Trmbes have proposed a form of 408
Agreement which has been edited and which in 1ts present form 1s ac-
ceptable as I understand 1t to the Tribes. It will be retyped by your
staff, Mr. Chairman, and be circulated to all parties for their signature
and returned before the next meeting.

JIM GOETZ- That's my understanding. And as edited, that agreement
1s acceptable to us, Mr. Chairman.

CHAIRMAN McOMBER Very well, then. 1 assume no further action 1s
needed on that at this time.

Jim, you indicated earlier that maybe you wanted to talk about
news releases as part of the open meeting discussion. We've passed
that one, do you have any comment to make on news releases at this
time?
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JIM GOETZ- Well, Mr. Chairman, only that we would be willing to en-
tertain a suggestion that from time to time if the meetings are closed or
even 1f they're open, that if we can reach agreement on a news release,
to 1ssue one jointly so that the public 1s generally kept informed as to
the status of the negotiations and what's going on. I don't know that
we have a particularly strong feeling one way or another as to whether
that should be done. 1 take 1t that 1t hasn't been done 1n the previous
negotiations?®

CHAIRMAN McOMBER We've 1ssued releases, notification of the meet-
ing, but I, and then when we finalized the Fort Peck compact we 1ssued
a jomnt release with Norman Hall, and I can't think of any others,
Scott, since I've been here, joint releases.

SCOTT BROWN I think very early there were some joint releases, but
I remember them vaguely. On very prelimnary matters; nothing sub-
stantive such as we're, we seem to be talking about here.

CHRIS TWEETEN Mr. Chairman, 1t seems that 1t would depend largely
on whether anything newsworthy were to happen in any of the negotiat-
Ing sessions, too. As long as we're discussing prelimmary matters and
no conclusions have been reached, I'm not sure the value of making a
news release that says the parties met and negotiated, period. It all
depends on what's available to the news.

URBAN ROTH- I think what Mr. Goetz's point 1s, though, that 1f a
news release 1s issued, that i1t be a joint news release rather than one
unilaterally 1ssued by us and one umlaterally i1ssued by the Tribes.
Isn't that the point you were making?

CHRIS TWEETEN I certainly agree with that.
JIM GOETZ Yes.

CHAIRMAN McOMBER Verv well, then, I guess you have our assur-
ance that we won't release anything of substance without concurring
with you. You have no problem with just a notification of the meet-
ings, and that sort of thing?

JIM GOETZ No, we don't.

CHAIRMAN McOMBER Okay. At the last session 1t was agreed that
technicians, or technical people of yours, the Tribes', and the state's
would get together and develop a list of technical data needs and we
can get 1n that, that's number eight on the agenda, 1t gets us to
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number mnine, the costs, and I guess 1it's all in my mind, 1it's all, it
goes together, and Urban, if you have any comments to make before
Scott makes his presentation, now's the time,.

URBAN ROTH Yes, I think there is something that I would like to
touch on and that is that fundamental to the data that's developed 1n
these negotiations or contemporaneous with these negotiations 1s what
standards the Tribes are going to use in an attempt to quantify their
reserved water rghts in these negotiations. Obwviously, if we have a
PIA standard or an 1rrigable acreage standard, then some kinds of
studies that may not be necessary. So we would like at least a prelimi-
nary indication of what quantification standards you're proposing to uti-
lize 1n quantifying your water right.

JIM GOETZ Mr. Chairman, the first thing I think we should point out
1s that we're not, we're not just talking about agricultural use here.
And your standard, Urban, your question seems to go to what standard
can be used to quantify practical irmgable acreage. We're talking,
among other things, about potential hydro use, 1n-stream flows for
fishery purposes, and perhaps other uses. And they would, there
would be different standards for quantification of different needs. And
one of the presentations we'll have here 1s a presentation on fishery
studies by Mr. Cross, and he will at that time discuss their methodolo-
gy on that in-stream flow methodology for fisheres.

URBAN ROTH Jim, we've avoided obwviously in negotiations a true PIA
study because 1t's very, very expensive, and what we've done 1s dilute
that down to probably what's called an 1irrigable acreage standard with
some component of the practicability thrown in. With regard to the ag-
ricultural component of your water rmght, is that what you propose to
do with that?

JIM GOETZ Well, Mr. Chairman, we're in the process of negotiating
with the BIA for the commissioning of a Practicable Irrigable Acreage
study, and my understanding i1s that that was discussed at the techni-
cal meeting. And maybe Mr. Delk can speak to this, but my under-
standing 1s that even if the Commssion wants a shortcut by doing
something less ambitious than that, that the Bureau wants to do a PIA
study 1n connection with 1its trust responsibilities. So 1t seems as
though that will be done. I guess we're amenable throughout these ne-
gotiations to talking about shortcuts if we think they're vahd and if we
think there's a reasonable compromise involved. But maybe Mr. Delk
should . . . Do you want to talk to that, Bob”
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URBAN ROTH: Can I, mav I ask you a question before he starts?
Are vou, when you say practicably irrigable acre standard, are you re-
ferring to the kind of work that goes into that standard 1n actual
htigation?

JIM GOETZ That's right. That's what my understanding about the
study 1s.

CHAIRMAN McOMBER Mr Delk, did you wish to comment?
BOB DELK. No, unless there's some question you wish clarified.

URBAN ROTH Well, how far have the negotiations gone”? Have you
actually funded 1t?

BOB DELK No.
URBAN ROTH. What will the study cost? What's the proposal cost?

BOB DPELK A lot. I don't know, I'm not trying to be coy. I really
don't know.

URBAN ROTH- More than two million, three millhion.
BOB DELK-+ No, no Less than that, I think.

URBAN ROTH And what are the prospects that the funding will be
procured for 1t?

BOB DELK- Very good.

URBAN ROTH And when would that study, when do you, when will
you expect a defimtive answer as to when you'd know 1f the study 1s
going to be funded?

CHAIRMAN McOMBER Excuse me just a minute. The system 1sn't
picking you up, Bob. Mr. Delk, would you mind stepping up closer to
the table that we may record you for posterity.

BOB DELK I was hoping to avoid that. (laughter)

Our plan, our schedule 1s to begin this field season. I don't see
any problems with getting funding i1n '86 to do this. It's a high prionty
1tem for us.

URBAN ROTH And when you say "this season," what's .
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BOB DELK Spring. Apnl, perhaps a little earlier, 1986.

URBAN ROTH Are you going to contract this out, or .

BOB DELK  Yes.

URBAN ROTH Okay. Is 1t going to be bid, or .

BOB DELK- Yes.

URBAN ROTH Are you looking at one entity to perform the whole PIA
or would you be looking at various disciplines to bid various aspects of
the study.

BOB DELK No, one contract. One firm.

URBAN ROTH An exclusive contract.

BOB DELK* I'm not sure what that means.

URBAN ROTH Will you, in that, one component would be the econom-
1cs?

BOB DELK Yes.

URBAN ROTH Do any of the other Commission members . . .? Thank
you, Bob.

CHAIRMAN McOMBER Thank you

JIM GOETZ Mr. Chairman, J think that I made myself clear, we're
willing to entertain suggestions on shortcutting the process. But this
1s a description of where we intend to go with the PIA study. Now I'd
like to hear from Scott Brown about what what you were able to do on
the Fort Peck and perhaps elsewhere, and how effective that's been.

URBAN ROTH I have one more question, Mr. Chairman, if I may.

' CHAIRMAN McOMBER  Certainly.

URBAN ROTH What time period would vou expect the contract to en-
compass?

BOB DELK Probably 1t would be early '88.



32

URBAN ROTH- Completion?

BOB DELK Yes. For paperwork purposes, we'd probably run the
contract through fiscal '88, that would be September 30. That's based
on two full field seasons.

CHRIS TWEETEN Mr. Chairman, I have a question based on the es-
timated completion date.

CHAIRMAN McOMBER: Go ahead, Chris.

CHRIS TWEETEN Will the Umted States insist on the completion of
this study before any compact that the Tribes and the State might
agree to would be agreeable to the United States”

BOB DELK TI'll defer that to Rich.
CHRIS TWEETEN I was directing 1t to Rich.
BOB DELK Oh, good.

RICH ALDRICH-: I think that the intent of doing the study is, we rec-
ogmze that 1f negotiations were to break down then we will be back 1n
court with an expectation of filing claims and being 1n a position to
prove up on those claims. The i1ntent of doing the study 1s to provide
a firm litigation position, and as far as I'm concerned, and I think as
far as the Bureau, the BIA 1s concerned, we can proceed with these
negotiations and perhaps do without the need for completion of the
study 1f we can reach a compact.

CHRIS TWEETEN Do you know what the position of the Justice De-
partment 1s on that question?®

RICH ALDRICH At this point, no, I do not.

GORDON McOMBER Jim, we were concerned, or I was at least, on the
standards and the i1ssues that you intended to base your claims on from
the point of view of what studies are needed to provide that information
as opposed to starting out on numerous studies that may be duplications
or not wvitally needed, so we're interested on what studies are going to
be needed to arrmve at, you know, the conclusion of where you'll go
from there.

I should tell you at this stage in the game, I'm sure you're aware
that we have a life expectancy of a little over a year now. And the
Commission 1s going to have to make a pretty hard decision on getting
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a half, and Scott's report indicates that some of them are going to take
considerably more than a year. You know, I'd just like you to keep
that in mind as we go on. Are you set with what you have to say, Ur-
ban?

URBAN ROTH Yes. I think Mr. Goetz has asked Mr. Brown to give
some detail on how they shortcutted the PIA standard on the Fort Peck
Reservation.

SCOTT BROWN  Would you like me to comment on this?
CHAIRMAN McOMBER-: Yes.

SCOTT BROWN You may recall that I went into some detail as to that
so-called shortcut at our last meeting in Pablo, and so I won't reiterate
that. But first I'd hke to say that whether the Tribes' so-called PIA
Analysis 1s done or not, we may not be shortcutting things greatly by
using existing studies or studies that we expect to come out of the Soil
Conservation Service's so1l surveys. If you'll recall the information I
gave you concerning the Fort Peck negotiations, referred to the SCS
studies, 1t's my understanding from our techmcal meeting i1n Missoula
about two months ago that our SCS studies are perhaps as much as a
year to two years away from being completed as well. So that shortcut
may not offer the kind of shortcut that we're thinking about.

Now having prefaced my remarks with that, I would say that
whichever information the Tribe presents to the Commission is certamnly
going to require considerable discussion on the economics and the appli-
cability of whatever soils data we have, almost any point you want to
discuss 1s a point of negotiation, 1t seems to me, whichever forms the
basis for the agricultural standard if that's what we would choose to
base part of the water right on, irmgability. And I might mention that
I view a court-imposed PIA analysis as really something different from
what you're doing too. After that, let's imagine that the BIA contracts
with someone for the Tribes, conducts that PIA, quite often that stimu-
lates a sort of litigation position on the part of the State. You will
have to be choosing discount rates and certain types of soils that are
irrigable and I can go on and on; Tom, you could probably add to the
Iist too. It's just going to open up avenues for disagreement, and I'm
not, you know, so I don't know which, I don't have any adwvice for
these two parties at this point to which 1s really a shortcut, because
neither 1s completed. It would seem to me that the soil survey data
would certainly be less expensive and would give both parties access to
oint agreements on what 1s 1rrigable and what economic considerations
will be 1included 1n the negotiations. And I would invite, in fact I
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would very much lhike for Tom to comment and see what feeling he has
on using either or both of these methods for arrmving at an agmecultural
standard.

TOM BATERIDGE. Mr. Chairman, I don't think I have anything to
add. I agree with Scott that the SCS information will not be completed
for approximately the western half of the Reservation for another year
or so, possibly longer.

URBAN ROTH 1Is there any way to generate some meaningful data pror
to that time? Scott or Tom.

SCOTT BROWN Well, there's already considerable data for much of
the Reservation, but certainly not for some critical portions of the Res-
ervation, am I correct”

TOM BATERIDGE Yes, the soil information exists for the eastern part
of the Reservation but not for the western part. And I don't believe
that there's any way to speed that up, 1t takes so long to do a soil
survey.

SCOTT BROWN Much of the land that we would at this point imagine
to be 1rrigable, you know without committing anything, in fact, and not
owned bv the non-Indians who reside of the Reservation is 1n fact on
the western part of the Reservation, 1sn't that right?

TOM BATERIDGE- That's possible, yes.

SCOTT BROWN So that's why it's a crucial part of the irrigation, or
excuse me, of the Reservation.

URBAN ROTH What you're saying 1s that the western part i1s not un-
der 1irrigation at the present time, to a large extent?

SCOTT BROWN It's been my impression but I wish someone more fa-
miliar with the Reservation would comment on that. What little study
we have conducted i1ndicates to me that much of the Flathead Valley 1t-
self 1s owned by non-Indians and 1s currently under 1irrigation. The
potential for future irrigation seems a little greater over in the, 1s 1t
the Little Bitterroot Valley and the western part of the Reservation?

TOM BATERIDGE (1naudible) side of the Flathead River.
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SCOTT BROWN Uh huh. Where, if I'm not mistaken, there's a larger
percentage of tribal ownership than in the eastern part. That's been
my 1mpression, correct me 1f I'm wrong.

I just don't have anything other than that to offer; that's, I know
that advice 1s lacking. Unfortunately the information 1s simply not
avallable, and whatever shortcuts we may be talking about are still a
year to two years away.

URBAN ROTH Regardless of which method, whether a full-blown PIA
or some of the shortcuts that you utilized on the Fort Peck, right?

SCOTT BROWN That's what 1t seems to be to me, yes.

URBAN ROTH. What about water availability?” That aspect of 1t, 1s
that a preblem?

SCOTT BROWN Well, as I had reported to the Tmbes' technical con-
sultants 1n September, we have very little information on water
availability. Certainly not a sufficient amount of information to conduct
these negotiations the way I think we want to conduct them. And at
the same time, we were given a comprehensive report by some of the
Tribal representatives as to what studies they're conducting now to de-
termine surface water and groundwater availability. And I would like
Tom or someone, if you would, please, to capsulize that. 1 capsulized
1t 1n a report to my principals, but I think 1t would be useful for you
to summarize that if vou would, please.

TOM BATERIDGE Mr. Goetz, shall I do that”
JIM GOETZ Yeah, go ahead.
GORDON McOMBER Come on up here, would you Tom, please?

TOM BATERIDGE The Tmbes, 1n cooperation with the U.S. Geological
Survey, have been analyzing water avalability now for about three
years. We've been collecting data, both surface water and
groundwater, and the compilation and analysis of that, the final com-
pilation and analysis of that, has not been done yet. We will be work-
ing on that 1in the next few months and probably some of that kind of
information will become available within a vear. The kind of data that
1t will be, will be information on, 1n general, on the water availability
on surface streams 1n the Reservation. And the extent of the
groundwater aquifers and to some extent information on available water
In the groundwater, in the groundwater aquifers.
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SCOTT BROWN- Again, we recognized at our technical meeting 1n Sep-
tember that there isn't sufficient information in order for us to come to
any hard and fast conclusions about water availability on the Flathead
Reservation. The Tribes have undertaken studies, are two years into
studies that will be continued beyond the next year, but to make those
data statistically valid, you need three or four or preferably five to ten
years of data. You can start to simulate flow data on three years, and
with some statistical vahidity, but you don't dare do 1t. . . So again,
we're about a year away.

That's been my conclusion. Tom, 1f you dispute any of those con-
clusions, please let me know.

TOM BATERIDGE I think that 1s correct. And as of now, we have
collected data for three years, and so that data 1s now being analyzed.
Based on the premise that 1t takes at least three years worth of col-
lection.

SCOTT BROWN We have a number of hydrologists in here.

BOB DEILK I agree, but, these guys don't want to hear this, but
westside hydrology 1s simple, compared to eastside hydrology. We
could make some assumptions right now on water availability that
probably -- the side that seemed to be coming out on the short end
then would say, "Oh, there's not enough data to make that decision."
From a purely management point of view, the legalities involved, there's
enough 1nformation to make some water availability assumptions mght
now. If vou made those assumptions and came out with a whole bunch

of water, you guys mght say, "Ah, we need more data." If we made
those assumptions and the Tribe came out on the short end of the
stick, then the Tribe would say, "We need more data." So that's the

problem, as [ see 1t.

And I don't think we'll ever have enough to satisfy everyone. In
the twenty or so years I've been messing with this stuff, there's never
enough. There's always somebody that wants a little bit more. So I
think, I don't think the 1ssue here 1s water availability data. We're
talking about something different.

SCOTT BROWN- That's basically the way our discussion proceeded 1n
September. We realhzed that there 1s some data to get a start, perhaps
a policy decision on the part of the principals for the two parties to
decide whether there 1s sufficient data or not.

JIM GOETZ Mr. Chairman, one of the 1ssues 1s the land status issue,
and I don't know how, I've prepared an overlay of the, what 1 call the
Walton II/Walton III/Anderson set of rights in connection with type of
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the purpose of the overlay 1s to show the kind of categories that we
perceive are necessary in terms of the study, and I can put that up if
1t's, unless 1t would be too elementary. I just don't know how far you
got 1nto that 1ssue.

URBAN ROTH Well, T think we'd like to see whatever you've pre-
pared.

JIM GOETZ And we have then a presentation on that also which I
think fits into this data needs i1ssue. Where 1s the screen®

SCOTT BROWN I'll set the screen up. Where would you hke to put
1t?

(Presentation - see attached copy)

JIM GOETZ Basically, the way we've analyzed the various issues.
First we've got an in-stream flow claim. Owur position 1s that the pm-
ority date 1s time immemorial based on, among other authorities, U.S.
V. Adair, Ninth Circuit case, 1983. That's kind of a separate issue
from what I'm driving at here.

The second point 1s the Tribal reserved rights for lands that have
never left trust status. Obviously, we had a date of creation of Reser-
vation priority date according to Winters/Walton II. Then we start get-
ting into what we wview as the complexity of the ownership question.
Under number three, Indian allotees and Indian successors to allotees,
so we heve to study which allotments on the Reservation belong to Indi-
an successors. The priormty date in our view, this 1s all tentative, I
should say, based on our legal research to date, the date of the creat-
ing of the Reservation. The Indian allotee will have a rateable share of
the Tribal Winters right based on the allotment's number of practicable
irrigable acres, whether put to irrigation or not. The use or non-use
1s according to Walton II. And then moving up to number four, which
1s a very complex area, there are many non-Indian successors to
allotees on the Flathead Reservation. And barring any complications
with what we call "force fee", which 1s something we're looking into,
that 1s, assuming that the transfer from the Indian to the non-Indian
allotee was legitimate, that's a priormty date under Walton II or Walton
II1 as the date creating the Reservation if the first non-Indian allotee
dihigently put the water to beneficial use, but only to the extent of the
actual beneficial use and 1f not abandoned somewhere down the line,.
And again, we're looking into the question of force fee, whether those
mtial transfers were legitimate. Then we have the category of land
called homesteaders and non-Indian successors to homesteaders. And
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generally the date of first approprmation under state law under these
authorities 1s the date that governs that. My point 1s that on all
these, we think there has to be historical research in the way of a title
search, in the nature of a title search, in order to calculate that. And
then under 6, there are lands reacquired by the Tribes from a)
non-Indian successors to allotees and the date of the creation of the
Reservation 1f not lost to non-use per U.S. v. Anderson 1s the priority
date. And b), lands required from homesteaders and under Anderson,
the date of appropmation by homesteader or successor under state law
or, 1f no appropriation, date of reacquisition seems to be the prionty
date.

Now, there are these kinds of categories and more of land status
or land ownership on the Reservation that need to be studied and the
ownership traced, and I've brought along just a little bit of legal lan-
guage. This 1s from United States v. Anderson, which 1s a Ninth Cir-
cuit case decided several years ago. But you can see down under
"Discussion, part 2" they talk about three general categories of Reser-
vation land involved all lands now owned in fee by non-Indians, lands
which never left trust status, and lands removed from trust status sub-
sequentlv reacquired and returned to status. And then they say, the
latter category, the lands reacquired, if you look at the top of the
page, then has a number of subcategories; that i1s land being acquired
and returned to trust status 1) lands opened to homesteading which
were never claimed; 2) lands alloted to individual Indians who later sold
their parcels to non-Indians; and 3) lands open for homesteading which
were required, acquired by non-Indians. So the only reason I bring
this along 1s to show you some of the legal support for the kind of
varations of land status that we're talking about.

And then the Walton !II decision deals 1n part with this simlar
question that the language I've got highlighted 1s quoted from the
Walton II decision 1ndicating that a non-Indian successor acquires a
right to water being appropriated by the Indian allotee at the time title
passes. And that's a date of Reservation priority date 1f there 1s ap-
plication with reasonable diligence after the passage of title. And then
you look down at the text and it, Walton III clarified Walton II to made
1t clear that that exercise of due diligence has to be by the 1initial
non-Indian landowner. And so these are the kinds of questions that we
think have to be studied in terms of the land status report.

And we have some -- Dan, 1s Clayton going to talk at this pomnt
on the land status or 1s -- we have some BIA people to talk here about
the various allotments, patterns of land status on the Reservation, so
maybe they can go ahead and make their presentation.

ANNA LEE COWAN- My name 1s Anna Lee Cowan and I'm a technician
with the BIA. 1I've been asked to give some general information on
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Indian trust lands i1ncluding convevance of trust lands, heirship prob-
lems on trust lands, and the involvement of trust responsibility of the
Bureau of Indian Affairs.

There are two acts of Congress which alloted lands to Indians on
the Flathead Reservation the General Allotment Act of 1887, which was
amended in 1906, and the Second Allotment Act of 1920. The Flathead
Reservation was opened to homestead entry under the act of Congress
approved April 23, 1904. Under the General Allotment Act of 1887, an
enrolled Indian of the Flathead Reservation was alloted either 80 acres
of irmgable land or 160 acres of non-irrigable grazing land. Under the
Second Allotment Act of 1920, an enrolled Indian who did not receive
any land under the first Act was alloted 40 acres of irrigable land or 80
acres of grazing land. Also under the Second Allotment Act, there was
a timber reservation clause by which the Tribes would receive the first
cut of timber of this, the tracts involved in the Second Allotment Act.
All alloting of Indian lands closed as of February 21, 1922,

The defimtion of a trust allotment is a parcel of land owned by an
Indian with a legal title in the name of the Umted States of America 1n
trust for the allotee. The beneficial or equitable title 1s with the Indi-
an allotee. Trust lands owned by a tribe are also held under the
trusteeship of the United States. This 1s versus fee land.

And fee land 1s that in which the fee title conveys absolute owner-
ship without the, with the entire property and unconditional power of
disposition. Trust lands may not be alienated or taken out of trust
without the approval of the Secretary of the Interior or his delegated
official. It is the trust responsibility of the BIA to regulate all con-
vevances of real trust property for the purpose of making sure the
conveyance of land 1s in the best interest of the Indian grantor. Con-
veyances of Indian land include deeding from one Indian person to an-
other, or trust-to-trust; deeding fee land to trust status, and then
trust land to fee patent land.

In a deed passing title of land from trust to trust or from one In-
dian to another, an application 1s prepared by the prospective Indian
grantor. The application 1s presented to the Superintendent through a
committee for approval. If the conveyance 1s deemed in the best inter-
est of the grantor, the application 1s approved. A title status report 1s
requested from Titles and Records, and compared with agency records.
Sale funds are placed on deposit within the Bureau by the purchaser.
Upon approval and recording of the deed by Title Plant, funds are then
paid out to the grantor. On Flathead, our Realty Department averages
about 130 cases a year of trust-to-trust transactions. It takes about
three to four weeks to accomplish one if everything goes right. It may
take eight to ten weeks 1f a survey 1s required. Right now, Title Plant
in Billings 1s currently putting land ownership onto the computer, so
that has caused us quite a little delay. [ bave here some sheets that
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show acreages of Tribal and individual land that has gone from trust to
-- and government and Tribal -- that have gone into fee status. (maps
shown at this point)

In a conveyance of fee land to trust status. Upon approval of the
application by the Superintendent, the applicant approves, the applicant
provides an updated title insurance policy to the Superintendent. The
application and title insurance policy are examned by the Area Realty
Specialist and forwarded to the Umited States Field Solicitor for prelim-
nary opinion. This 1s then returned to the agency with instructions to
complete the transaction. The applicant deposits funds with the Bureau
for recording fees, payment of taxes 1f they are unpaid to date, he
supplies paid receipts for special improvement districts applicable, and
any other required documentation to clear title. The deed 1s executed
and recorded 'in the appropriate county. The entire file 1s then again
sent through channels to the Umted States Field Solicitor for his final
opinion. Upon final approval, the deed is then recorded i1n the area
office Title and Records. From the time the person makes an application
to the deed recordation, the time involved 1s about six months to one
and a half years, if everything falls in place. Flathead Realty averages
about 15 to 20 of these cases 1n a year. They had 50, excuse me, they
had 30 applications in Fiscal Year '85 to place some fee land into trust
status, but there was a great, large backlog from the vacancy of that
position previously, so needless to say, the 30 did not get completed.

To obtain a fee patent for an Indian person, the Indian owner files
an application with the Superintendent for a fee simple patent. Upon
his approval, the title status report 1s requested from Titles and Re-
cords. This report discloses any encumbrances, rights-of-way applica-
ble to the tract, operation and mantenance liens for irrigation projects,
timber reserves for the Tribes, mortgages, and any other notations af-
fecting clear title. An estimate of value 1s prepared by the Bureau Ap-
praiser giving information as to the location, topography, makeup of the
surrounding area, and the probable highest and best use of the prop-
erty. The Area Realty Officer reviews the request, the Area Director
approves the applcation, and he forwards all data to the Bureau of
Land Management for 1ssuance of the fee patent. This takes about six
months, 1f everything goes well; all documentation received on time. In
fiscal year '85, approximately 1,000 acres went from trust land into fee
status.

There are often exchanges of land between individuals 1n the
Trbes, or between the Tribes and the fee landowner. The steps 1n-
volved to accomplish these are the same as I have just related to you.
There's also regulations established for advertised sale of Ircian lands,
but 1n the past several years advertised sales have been practically
non-existent on the Flathead. It's too time-involving, too cumbersome,
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and there aren't very many people that want to have their land bid on
and accept the highest bid.

This next part 1s going to involve fractionated interests, and I'd
like you to see one tract of land here (passed around photocopy at this
point). This 1s just one piece, of which we have several. Through
heirship, fractionated interests in an allotment have become very mm-
mal 1n many cases. An allotment that has been handed down through
three or more generations, an 80-acre allotment, may now have 90 to
100 owners, and we do have a few of these. This 1s the case here, I
think, where there's 100. Some of the owners may receive as little as
one or two cents from an annual rental. And further, according to the
regulations, any one of these owners may live on this inherited allot-
ment. When an Indian dies intestate, without a will, there's a possibil-
ity he may leave seven or eight heirs who will inherit his undivided 1n-
terest 1n the allotment, and perhaps a home on the allotment for all the
heirs to share equally.

- Then we get into just a bit more on inhertance. Inhentance of
trust property follows the state laws wherein the trust land les.
Montana intestate law as of July 1975 is that i1f the decedent 1s survived
by a spouse and a child or children of the one marriage, the spouse
receives all. In many cases, the spouse 1s non-Indian, so the Bureau,
by operation of the law, causes this inherited interest to pass into fee
status. So we have several parcels that are partially in fee, partially
In trust. It gets more complicated 1f the decedent had children from-a
previous marriage. The spouse receives a share, and the children re-
ceive the remainder of the share.

This has been the case in -- I've brought two samples of this one,
of partitionment. When a fractionated interest in a tract, when the
fractionated interests in a tract become so small, partitionment becomes
very difficult if not almost impossible, as all of the owners must agree.
Partitionment 1s the exchange bv deeds or trust patents of several un-
divided interests among all the owners so that each owner will become
sole owner of one portion of the allotment. For instance, a very simple
example, say two people own undiviced interest in a 40-acre tract
Upon agreement of a plat, you divide 1t into Parcel A and Parcel B.
Number 1 person conveys his interest in B and Number 2 person con-
vevs his interest in A. So therefore, Number 1 person gets all of A
and Number 2 person gets all of B. This one sample I sent around has
12 parcels of fee land, excuse me, 12 parcels of trust and 2 besides
that have gone into fee out of an 80-acre tract. That takes many,
many deeds to accomplish.

And the Indian Land Consolhidation Act of January 12, 1983, which
was amended October 28, 1984, was implemented to help resolve prob-
lems caused by fractionated interests by allowing any interest of 2 per-
cent or less and that the owner's interest earned him less than $100 in
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any one of the five years prior to his death, that interest will escheat
to the Tribes. This is now being tested in the court case of Irving v
the United States. The federal District Court upheld the law, but the
South Dakota Eighth Circuit Court of Appeals has reversed the deci-
sion. This case 1s now before the Supreme Court. [ hope this lttle
presentation has given you some 1dea of the problems on trust proper-
ty. Thank you.

CHAIRMAN McOMBER Thank you. Are there any questions for the
lady”? [ gather 1t's possible then to have one umt of land that has,
that 1s partially owned by an Indian, say, with an Indian reserved
right and partially owned by someone without a reserved right?

DAN DECKER Yes. On the same parcel.

THERESA WALL-McDONALD- Just for purposes of comparison and illus-
tration, you might want to look at these two maps that we have
brought. (presents maps at this point)

JIM GOETZ For the record, this 1s Theresa Wall, who 1s a Rights
Protection Officer of the, for the Bureau of Indian Affairs.

THERESA WALL-McDONALD You may want to gather around here.
This gray map 1s dated January 3, 1908, What it shows are some of
the very first allotments that were done on the Flathead Indian Reser-
vation. But all of these light-colored areas were alloted to Tribal mem-
bers. In tracking the correspondence that went along with this period
of allotments, 1t was suggested that there would be less than eighty
100-acre parcels of irrigable land that would be open to homesteaders
on the Flathead Indian Reservation. If you had an overlay of the 1r-
rigation districts' boundaries, you would see that much of this land
right here 1s now under the Flathead, Mission or Jocko Irrmgation Dis-
tricts. The Flathead Irmgation Project's principal facilities are in this
area.

But I think the point to be made 1s that in tracking down title
searches or trying to secure the date when someone first put water to
use, you would have to track all of these parcels where you can see
that many of them are in fee status and were all originally Indian allot-
ments but now many of them have gone out of trust status and now are
owned by non-Indians. Now the pink land 1s the fee land and the
green is the trust. It would be the green land that the Bureau of In-
dian Affairs has jurisdiction over right now.

URBAN ROTH And the blue land are State sections, right?
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THERESA WALL-McDONALD Yes.

SCOTT BROWN Now some of the fee land, though, remains i1n the
hands of the Trmbal member,

THERESA WALL-McDONALD Yes.

CHRIS TWEETEN Do you have any idea what percentage that 1s?
SCOTT BROWN Yeah, I'd be interested 1n knowing.

DAN THERRIAULT The most important part's mine. (laughter)
SCOTT BROWN  You know that for sure. Okay.

CHRIS TWEETEN Would 1t be safe to say 1t was more than half or less
than half that was in Indian hands?

DAN THERRIAULT I don't think 1t would be safe to even venture on
that one, unless you had a chance to research that.

CHRIS TWEETEN So that data hasn't been collected yet?
DAN THERRIAULT I don't believe 1t has.
SCOTT BROWN That's what you're saying; that's a mghtmare.

DAN THERRIAULT That 1s a nightmare The simple little piece of
land that I have in fee has 38 changes from the time of allotment to the
individual to the present date, 38 people purchased 1t and they've
moved 1t back and forth. It's a nightmare

SCOTT BROWN The Mission Valley 1s a complicated area to research,
1t's real common for people i1n fact to find easily a dozen contracts for
deeds backed up on one another.

URBAN ROTH If, you have a hst of your enrolled members who re-
side on the Reservation, do you” If one compared that, say, to a
temporary preliminary decree, one could extrapolate some information as
to the number of the claimants who owned fee patented lands who were
Tribal members as opposed to those who were non-Tribal members. Get
a ...

DAN DECKER It gets rather complicated.
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URBAN ROTH I mean, could you do that, I guess, 1s the question.

DAN DECKER [ guess 1t's unsure, because the data we have ex-
plained to you, you could have an 80-acre parcel with 600 people 1n
that and they all own an undivided interest, and what the BIA does,
because a non-Indian cannot possess trust land, is take a portion of
that allotment and say so much of the acreage should be fee acreage,
but 1in point of fact, they don't know which acre 1s fee and which acre
1s trust.

JIM GOETZ: My understanding 1s, Clayton, that some Tribal members
would have filed, 1s that true, with the State?

CLAYTON MATT  Yes.

JIM GOETZ So you may have some Trust members on your preliminary
decree.

URBAN ROTH Well, yeah, I guess what I asked was whether or not
they had a list of the Tribal members and then if they were claimants,
you see, at least you could separate the non-Trmbal from the Tribal
claimants. But as Mrs. Cowan, 1s 1it, pointed out, unfortunately the
claimant might be just the figurehead for a number of owners of the
tract, correct?®

ANNA LEE COWAN Yes.

URBAN ROTH: Well, we could just give them all an 1855 priority date
and that would be an easy solution. (laughter)

DAN THERRIAULT- 1 don't even look like Santa Claus. (laughter)

DAN DECKER The other piece of information I think that is important
1s to re-emphasize what Theresa was saying; that the legislation dealing
with the Flathead Reservation, the areas that were alloted, they were
approximately the areas where the irrigation projects exist. So those
lands that are served by the projects now were predominantly allot-
ments. So we're talking about successors in interest questions.

CHRIS TWEETEN: Jmm, you mentioned a title search? Am I correct 1n
assuming then that if you're going to do a title search for the purpose
of sorting out all the Walton powers type of thing, 1t's going to be nec-
essary to go through every name that's on the title and comparing that
with the Tribal roll that existed at that time to determine whether every
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name on their was representative of a member of the Trbe who was 1n
the chain of title at that time”

JINM GOETZ In part. It's not just a title search, though. You've got
to, there's got to be a determination of whether water was put to use
In a diligent manner and not abandoned, so 1it's partially title work and
partially kind of hydrological type,

CHRIS TWEETEN And historical hydrological work.

SCOTT BROWN- And that means that everv person has to prowvide
documentation. And we would be going to those people to obtain docu-
mentation as to when their water was put to use and try to trace that.

JIM GOETZ  Well, part of that I think 1s a survey of individuals, but
part of 1t 1s just looking at the historical records of the BIA and the
aerial photographs and other historical information to see when that wa-
ter was put to use.

CHAIRMAN McOMBER Jim, you've said something about, twice you
mentioned, legal transfers?” What did you mean by that, is there some
skullduggery®

sIM GOETZ Yeah, there's an 1ssue on force fees Maybe Dan could
explain 1t better than I can.

DAN DECKER There's a pilece of legislation that essentially extended
the statute of limtations for the court of claams for cases where there
was an 1llegal loss of Indian lands where claims could be presented to
Interior for compensation and were commonly referred to as 2415-types
of claims. The thing that has become ewvident from that, I guess the
major question, as an example that exists out there, many allotments
were put into fee status without Indian owner request or approval of
such on policy basis, and anybody who was half Indian or less was
therefore competent to manage his affairs as anybody else. So his land
was automatically put into fee status and became taxable. Some of
those tracts of land were lost to tax deeds and in other ways. Those,
that particular i1ssue of the policy types of patents not only occurred 1n
Montana but North and South Dakota and many states where reser-
vations were open to homesteading where the Allotment Act was changed
where the non-Indians couldn't acquire those allotments. There's cur-
rently a case for example in South Dakota on the policy patent ques-
tion, and essentially the theory 1s that 1t, title passed unlawfully if
there was an abuse of discretion under that policy. Then that case 1s
being advanced by the Native American Rights Fund on an iniectment of
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title theory. But there are various theories available. But anyhow,
the theory boils down to that i1f there's an unlawful transfer of land,
naturally there can't be a legal transfer of the water rght.

CHAIRMAN McOMBER  Are you questioming the ownership of the land
in addition to the water”

DAN DECKER That's what 2415 means, yes.

MARCIA RUNDLE Were those 1ssues raised in your court of claims
case”

DAN DECKER* No. That's why I said it started with the premise that
this was the statute of hmitations extension for the court of claims, be-
cause those particular 1ssues were not addressed. Rich might have
something to add to that, in case I mssed something.

RICH ALDRICH- No, I think you covered 1t all.

The basic premise 1s that you have hitigation that 1s currently
pending, my understanding 1s that they're seeking damages for the un-
lawful possession of the land over the period when they were patented
down to date, together with the revestment of title in whoever the
proper title holder would be, Indian title holder would be. They're al-
so at varous issues as to whether there was, could be, an imphed con-
sent to the original patent, such as mortgaging, joiming 1n a deed, var-
1ous kinds of transactions on the part of the Indian way back when the
lands were i1mitially patented.

CHAIRMAN McOMBER Now this seems to a layman like myself almost
insurmountable. Are there any, does anybody have any 1deas on how
to work out this problem?

JIM GOETZ Well, Mr. Chairman, that's one of the reasons we wanted
to present this, 1s because we're interested in hearing from the Com-
mission whether you've got any ideas to shortcut, but at this point we
see a Walton II kind of a study as necessary to determination of land
status and water rights status. And we haven't frankly come up with a
good formula for shortcutting this procedure. And one of the things
we would lhke to talk about 1s the cost-sharing of that study because
it's a mammoth undertaking. Mr. Matt had an additional brief presenta-
tion on this i1ssue. Clayton, do you want to”

CLAYTON MATT If you guys would have just kept talking, you'd
have fimshed 1t. (laughter)
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My name 1s Clayton Matt, and I'm the Tribal Water Administrator.
One of the projects I'm currently working on, probably the, as you're
aware now, one of the only projects I could be working on, if I'm
working on 1t, 1s the Walton project which we've called it because of the
Walton analysis 1n the Walton III. And I trust we understand very
clearly all of the land status complications we have on the Reservation
now, so we won't go back over that too much except to explain that
part of determiming the historical land status on the Reservation, we're
going to be looking at several different, several different places for in-
formation. And one of the first places we've gone 1s to the Bureau of
Land Management records, and I'd hike to show you some of the infor-
mation we'll be looking at to try and determine more precisely the histo-
ry of the land status on any particular tract of land. What they've
provided us with is what they call a Master Plat and Historical Index to
the Master Plat, and I've provided you with a single page from each of
those. And the index that we're to use to try to decipher the informa-
tion. I'll let you pass that around to look at that. (shows maps at
this point) In addition to that, there are three other areas which
we've selected 1nitially for the Walton research and those areas include
information regarding the Flathead, development of the Flathead Irmga-
tion Project, secretarial water rights on the Reservation, and of course
what I'll term SB76 claims or all claims filed with the State of Montana
on the Reservation under the Montana Water Use Act. And I think
generally you understand the purpose of the Walton research. Our at-
tempt here 1s to try to determine what water was used at the time the
land was alloted and how much, what water was used at the time initial-
ly, beginming with allotments now, how much water was used at the
time anv particular allotment transferred into fee status and how much
was put to use within a short period of time after. The due dihigence
question comes 1nto there, and I don't think any amount of time had
been selected on that,

In addition to that, we've tentatively selected several other areas
of information that we'll be reviewing ultimately, and I would like to get
the run down of that list of information for you. At this time, begin-
ning with the historical land status of the Flathead Irrigation Project,
secretarial water nghts, which I'll give you 1n a hittle more detail; the
land status information, of course part of which history we can, should
be able to determine using the BLM plat. We'll also be using the BIA
records, some of which, of the information is explained earlier. Pat-
ents, whenever there's, we feel there's more information we need and
which we hope to acquire from the same office which we are acquiring
historical and Flathead County records.

Current information which we feel would be important would have
to be relied on through the Bureau of Indian Affairs records. Flathead
Irmgation Project records, which we'll be looking at to begin with, will
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include water rights certificates i1ssued by the Flathead Irrigation Proj-
ect. They appear to be something that was i1ssued by the Project after
I think the Homestead Act was extended to land within the Reser. . ,
within the boundaries of the Flathead Irrigation Project, and they ap-
pear to be something that they 1ssued after any particular homesteader
'proved up' on a homestead. And at any time 1f I say something that
vou need to jump in on, anv negotiator, you should do so.

Applications for delivery of water we'll be looking at, contracts for
takeover of, of private ditches. Early on. the Flathead Irrigation Proj-
ect appeared to have, have signed or worked into some sort of con-
tracts with individuals who were buwlding private ditches whereby the
Project may ultimately acquire those ditches and the individuals using
water from those ditches would turn the ditches over to the Flathead
Irmgation Project. More related to the operation and maintenance of the
Project are land classifications and maps which lay out the land classi-
fications presently. And over the last three years, the Trbes conduct-
ed extensive research into the operation of the Flathead Irrigation Proj-
ect and those records are in the Tribal offices. We'll be looking at
those as well.

Secretamal water rights -- I think the Compact Commission recent-
ly wvisited the Trbal offices and acquired some of that information. And
I won't go into that too much except to explain the basic information in-
cludes the findings of early commissions which sound to have done
something which we're going to try and do now, and that was to deter-
mine the amount of water that was being used. And they did that dur-
ing the early development of the Flathead Irrigation Project. And they
determined that on individual allotments. They made the findings based
on surveys and interviews of individuals throughout the Reservation.
And of course the SB76 claims, we'll be using. In addition to that,
we've got more information, which I'll list out here for you, and if any-
time you have questions about any of this, I'll trv to answer those for
you.

The Tribes have been making all along objections to claims filed on
the Reservation and I think that information and documentation --
in-house documentation of that -- we'll be eventually compiling on a
tract-by-tract basis on the Reservation. Some of the information which
we'll go through here won't be, we won't be able to tag to any particu-
lar piece of land, which will become obvious here soon.

Claims filed during the period of time when individuals were filing
water rights, filing their claims with the state, many individuals chose
to file a simlar claim with the 1rbes, and we've got those records on
hand at this time. On revokable permits, the Tribes have issued to in-
dividuals, both Trmbal members and non-members on the Reservation for
the use of water. And 3), watershed leases which the Tribe has on
three watersheds presently used for municipality purposes.
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Groundwater well logs covering the, most of the Reservation, collected
primarily from the Montana Bureau of Mines and Geology, the State De-
partment of Natural Resources and the Public Health Service. The
Public Health Service has been drlling wells for years on the Reserva-
tion for individual Indians on allotments for their homes and for other
community purposes. From time to time, I conduct research on what I
call "contested cases" where there are 1ndividuals on the Reservation
both between Trbal and between non-Tribal members who have some
dispute over the use of water. And at this point we've documented
several of those. Illegal diversions -- we have some files pending on
diversions which we've found recently and we have files on 1llegal di-
versions which the Bureau of Indian Affairs did research on for the
Trbes several years ago.

Water resource surveys -- I think you're famihiar with those, and
the documents which the State put together. And some of the court of
claams information which I think you're apparently famihar with. And
of course the 2415 claims, I think Dan spoke of those a minute ago.
Water supply information, soil surveys, some geologic 1nformation,
in-stream flows information which may include both fisheres and some
small-scale hydro. Some of the information such as the next piece of
information are things which we have not yet conducted or begun to
conduct such as channel stability. And other water use information to,
which will be conducted by, which will be gathered by interviews and
other survey instruments. And cultural , anthropological and archae-
ological information, historic research, other historic research which we
are presently conducting includes both on- and off-Reservation water
use. Off-Reservation water use would be related to the aboriginal claim
of the Tribes. Personal interviews with individuals around the Reser-
vation who are mostly Trbal members -- we intend to look at but we
have not vet started. Land use plans such as forestry plans. wilder-
ness plans and other general land use plans which we'll be looking at,
recreation use -- I think we have begun or at least will be conducting
a creel survey which we'll go to shortly. Future, what other future
water use plans of the Tribes, and I have listed here historical air
photos which we'll be using to help us in determining where water was
used through periods of time. I think the Bureau has most of the his-
torical information as far as air photos and the interpretation of those
air photos and field verfication of the things such as secretarial water
rnghts, which 1s a very important part and a very time-consuming part
of this Walton research.

DAN THERRIAULT Are you sure you've got enough to do” (laugh-
ter)
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URBAN ROTH- Jim, can you have him make a typed list of the sources
of information that you're researching, make that available to us? We
can get 1t from the taped recording, I suppose, but I'm afraad we won't
get 1t all and people won't have that list to keep in mind. Perhaps
some of the information.

JIM GOETZ- We'll keep that 1n mind.

CHAIRMAN McOMBER I've got a couple of questions. [ think, Mr
Goetz, you indicated that when the land passed, a lot of the land
passed from an Indian 1n effect to a non-Indian, the non-Indian
acquired the water rights under State law. Then if that land passed
back to an Indian, that Indian would then have the priormty date as of
the time the Reservation was established, did I understand you right?

JIM GOETZ. Under Walton II, Mr. Charman, the, 1f an allotment
passed out of trust status from an Indian to a non-Indian, then the
non-Indian also takes the water mghts, assuming the transfer 1s .

CHAIRMAN McOMBER I understand that.

JIM GOETZ To the extent that the water had been put to use or to
the extent that that landowner puts 1t to beneficial use 1n a diligent
way. And then, should that land then later be reacquired by the
Tribes, then the Tribes obtain the date of reservation priority date.
But they're not confined by the beneficial use concept, that 1s, I be-
lieve their practicable irrigable acreage potential i1s part of their water
right then.

CHAIRMAN McOMBER But 1f the nght has been acquired by an
non-Indian under state law, and wasn't a Walton powers right, and then
re-acquired by an Indian, what priority date were you looking at then”

JIM GOETZ. Then the Trbe takes a priority date under the Anderson
case based on the date of actual beneficial use under state law 1f 1t had
been put to beneficial use, or if there was no beneficial use at the time
of the reacquisition, then the date of reacquisition 1s the date of the
priornity. That's a homestead kind of thing.

CHAIRMAN McOMBER* Do you credit due diligence only to the first
owner after a transfer?

JIM GOETZ- That's right.

DAN DECKER That's what Walton III says.
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CHAIRMAN McOMBER-: So 1f, a second or third successor 1n interest,
he had the original amount of water, 1f he'd been using the original
amount of water for a couple of generations, and then he increased that
amount, you wouldn't regard that as due diligence”

JIM GOETZ That's right.

CHAIRMAN McOMBER Okay, one more question, on the project, how
are those rights held -- on the Bureau of Reclamation project. I know
that's a lttle different. I think Clayton was talking about some of
those rights, and I gather it was on the Project and hadn't been put to
use. Are the rights held collectively by the Tribes or the BIA or the
Irrigation District the same as they are in Bureau of Reclamation proj-
ects, or are those rights held individually?

JIM GOETZ I'm not clear what rights you're speaking to.

CHAIRMAN McOMBER  Rich, you know what I'm talking about, maybe
you can straighten me out here.

RICH ALDRICH Without having looked at a lot of the data on the
rights on the FIP, my understanding 1s that the water rights for the
Flathead Irrgation Project are very similar in regard to the Bureau of
Reclamation water rights. And the Umted States holds title to the fa-
cihties and the landowners have got the rght to make use of the facil-
1ties. Arguably under, and I can't think of which case, there 1s a Su-
preme Court case that holds that the waters are appurtenant to the
lands and therefore have to be owned by the individual water users
within the 1irrigation district and that the Unmted States does not itself
own the water rights. However, with respect to the adjudication 1n
Montana, the United States and the irrgation districts generally, on
reclamation projects, are filing jointly for the water right on behalf of
all the water users within the projects. I don't know whether I danced
around your question, Gordon, or whether I gave vou an answer 1n
there somewhere.

CHAIRMAN McOMBER Well, I was looking for a way to simplify the
process.

RICH ALDRICH I'm not sure that there 1s a way to simphfy it.
CHAIRMAN McOMBER Dan?

DAN DECKER Mr. Chairman, maybe I will end up complicating 1t
more, but that, as Rich explained, probably about as best as 1t can be
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explained, the United States claimed the water on behalf of the entire
project, for all the water users, as of the date, using basically the ap-
propriation act dates that would call for the construction of the facil-
1t1es so they had dates of basically 1908, I can't remember the exact
date of those acts, the Joint Board of Control, however, filed on behalf
of all the District water users under the project and they filed for an
1855 priority date for all the waters used. So there's a discrepancy
there between the Districts, how they have filed for the waters under
the Montana adjudication system, and how the Umted States filed for
water. And obviously they can't have an 1855 priority date for all the
waters currently being used, because of the Walton decisions.

CHAIRMAN McOMBER I'm going to suggest we take a stretch, every-
one's about half asleep here, and maybe a run up and down the halls
will wake us up a httle bit. And, Jim, you indicated you want to be
out of here fairly soon, so we need to wrap this one up and then vou
want to talk about a couple of those others before we go.

CHAIRMAN McOMBER Okay, back on the record?” Back on the re-
cord. Let me see, we're on technical data needs. Does anyone want to
belabor that some more at this time, or do you want to move on to cost
sharing®

JIM GOETZ- I think we're ready to talk about cost sharing from our
standpoint.

CHAIRMAN McOMBER  Very well.

RICH ALDRICH Mr. Chairman, before we leap into that, I'd hke to
make one ntroduction. Bob Fenton, who's now outside the door, 1s
here representing the BIA Area Office from Portland, and there is some
division of responsibility involving water and water rights, and the
Flathead Irrmgation Project. Bob? Excuse me. This 1s Bob Fenton,
the Area Hydrologist from Portland, Bureau of Indian Affairs. 1 was
just explaining that there 1s some question, not question, but some
problem with the jurisdiction between the Portland office and the Bill-
ings office as pertains to Flathead, FIP and water rights, and that
thev've got the irrigation project supervision, Billings has water rights
as 1t pertains both to the Tribes and to the Flathead Project.

CHAIRMAN McOMBER Okay. Glad to have vou here, sir.

SCOTT BROWN DMay I make a comment?
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CHAIRMAN McOMBER  Certainly.

SCOTT BROWN We're leaving this discussion of technical require-
ments, but I think T owe 1t to 8ll the technical people to say we cer-
tainly haven't exhausted the discussion on those 1ssues. There are
other studies that need to be undertaken and I guess we'll just discuss
those at another time.

CHAIRMAN McOMBER  Well, Scott, this memorandum that you prepared
for Commission members and Urban, i1n regard to that meeting, has that
been circulated?

SCOTT BROWN No. It was agreed at our technical session that each,
that I would go back and report to you and that Tom would go back
and report to the Tribal representatives and we have not, I suspect the
memorandums are similar, but we've not shared each other's informa-
twon.

CHAIRMAN McOMBER That's a pretty comprehensive list of 1ssues
there, Scott. I thought they should have a look at 1t, but 1f they've
prepared their own, fine.

Okay, Mr. Goetz, do you want to comment on your 1ideas of cost
sharing® Do you want Urban to start, or what's your 1dea”

JIM GOETZ Well, I can start, Mr. Chairman. And our 1dea 1s basical-
ly, we want money. This, we've accumulated a great deal of data, I
think you can see, and assembled a competent and extensive resource
staff at the Tribes, and we've, we began these deliberations about a
year ago with vour request that you, we share our data with you
And we're going to be getting into those i1ssues. One of the things
we're 1nterested in 1s that 1t not be a one-way street, that we shouldn't
have to invest as much as has been invested in these efforts and then
just turn 1t over to the Compact Commission on a silver platter without
a quid pro quo.

One of the things that's, that we're getting into 1s the, what we
call the Walton study of land status and Jand ownership, which 1s going
to be a mammoth undertaking, verv expensive, and one 1n which we
think the State would have an interest in sharing the data. And we
would hike to explore with the State the possibility of sharing that, the
cost and effort on that research. And there are aspects of the re-
search that I think are more properly addressed, or more easily ad-
dressed at least, by the State in any event. For example, surveys of
present landowners, we would expect that some of the non-Indian land-
owners will be more cooperative to your efforts to talk to them that
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they would be to the Tribal efforts. So that's where we stand, and
that's the major project, I think, that we need some assistance on.

URBAN ROTH Jim, have you made any estimate as to the cost of
that study”

JIM GOETZ We haven't, and nor have we on the timing. We're 1n the
process of doing that, to see. We're undertaking some separate analy-
ses by townships to see how long 1t takes and what kind of staff needs
there are going to be to, and also the assessment what quality of data
we're going to get in any event during the course of that study. So
we're not prepared at this time, I don't think -- I guess we're not, to
really tell you what we think that's going to cost.

URBAN ROTH Well, Jim, we haven't had a Commission meeting since
we, with regard to the Flathead Reservation, since our September meet-
ing. And obviously this entail a discussion that has to be undertaken
by the Commission as a whole. We have a limted budget, we have
many other Tribes and federal agencies with whom we have to negotiate
and spread the money around. So whether or not it's feasible for the
Commission to underwnrite any portion of a study like that, I can't tell
you. From what you're saying, I perceive the cost as something in the
area of two, maybe three - four hundred thousand dollars. Am I unre-
ahstically high or unrealistically low?

JIM GOETZ I, that's either unrealistically low or in the ballpark, in
my opinion.

URBAN ROTH Probably the $400,000 figure's in the ballpark.
(laughter) Yeah. And particularly 1f would incorporate into that in-
terviews with landowners and historical studies, why 1t's probably,
$400,000 1s probably in the ballpark.

We also want to discuss within the Commission your suggestions as
to how we mght finesse that requirement. And just haven't been able
to do 1t, Jim, so untll we do we can't really respond to your request
for cost sharing.

JIM GOETZ Well, Mr. Chairman, maybe we could put that over until
the next meeting along with, 1f we can get any defimtion on the costs
that we estimate, we could report back on that,

CHAIRMAN McOMBER Agreed?” Any problems with that? Okay, I'm
going to hurry vou along here unless you want to prolong the activ-
ities. Number 10, report by the Reserved Water Rights Compact Com-
mission concerning non-Indian federal reserved water right clams
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affecting these negotiations. And we're talking about non-Indian feder-
al mghts. Scott, what do you, you've got some information on this, I
know. I'm going to bypass Urban for a minute here, and let you com-
ment on that i1f vou will.

SCOTT BROWN Can I pass this on to Marcia” She's the negotiator
for those negotiations with the National Park Service and the Fish and
Wildlife Service, and .

CHAIRMAN McOMBER Well, we've talked about the involvement of the
federal agencies.

URBAN ROTH I think Marca's already indicated some reticence to
make a full report with regard to the negotiations with the other federal
agencies' that impact on the Reservation at this time.

MARCIA RUNDLE- Well, certainly we agreed at the last meeting that
we would tell you where we were at in our negotiations with the federal
agencies. We did meet last week with the US Fish and Wildhfe Service,
and they did submit claams for the Buffalo Range, which we have with
us, which I have not yet reviewed, but we could certainly share the
documentation with vou that they presented to us at that time. [ don't
think Rich has any objections to that.

They also expressed some concern that Pablo Reservoir and
Ninepipes Reservoir might fall through the cracks because there's some
uncertainty about, no one's absolutely terribly clear about management
authormty, who owns rights, where those reservoirs fit in to the whole
scheme of things. I know I'm certainly not clear on i1t. I did look at
your map when 1t was spread out there, and 1t indicated that those
reservolrs are surrounded by Tmbal trust lands. I had understood
previously that those lands were held by the State, so obviously we're
getting conflicting information. And 1f you could give us any informa-
tion that would help clear 1t up, I would sure appreciate 1t.

DAN DECKER What you've just stated 1s correct. The land, for the
most part, all the storage reservoirs for the Reservation for the irriga-
tion project are on Tribal land. So when you're talking Pablo Reservoir
and Ninepipes Reservoir, yes, that's where we're at.

URBAN ROTH low do you perceive the act by which the Tribes were
paid $400,000 for the reservoirs and the facihities for the irrigation
project” Vas that, does that impact upon that situation at all, where
there's a permanent easement was 1n essence paid for for those facil-
ities?
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DAN DECKER Mr. Chairman?
CHAIRMAN McOMBER Yes.

DAN DECKER The money was indeed paid for irmgation project pur-
poses, so that's different than the fish and wildlife question. And
without going back over the specific executive orders setting up the
wildlife refuges, 1it's hard to comment on that. There are exceptions
for agricultural purposes, for example, as on Trbal lands there are ad-
Jacent to those reservoirs, for example. So at some point some of the
refuge questions are subservient to prior rights of the Tribes who ag-
riculturally developed those areas. But it would take some kind of
analysis to go back through the acts of Congress, executive orders,
and so forth, to give you a real accurate response.

MARCIA RUNDLE Is there currently management authority in the
State on those reservoirs for fish and wildlife management purposes”

DAN DECKER No. The State manages nothing on our Reservation as
far as fish and wildlife is concerned.

CHAIRMAN McOMBER What about the land adjacent to Ninepipes? Now
the State Department of Fish and Wildlife .

DAN DECKER No, the federal Fish and Wildlife .

CHAIRMAN McOMBER Are you sure about that? Well, they looked at
some kind of a state .

KEVIN HOWLETT They may exercise some regulatory patrol over the
bird seasons and things hike that, and that's a whole separate issue
from this water thing, and we're in some pretty deep discussions about.
The State of Montana for hunting and fishing purposes, vou know we
have that 288 agreement for concurrent jurisdiction. Hunting and fish-
ing rights were withheld from that agreement, so the jurisdiction 1s
with the Tribes.

CHAIRMAN McOMBER: Well, I'll tell you what I'm getting at. A few
years ago I was director of Montana's Department of Agriculture. And
the people up there had a problem with weeds on the banks of
Ninepipes, and we dealt with Montana's Fish and Game Department to
handle that situation. We helped them work out a program and they
had a fellow up there who was on the payroll of Montana's Fish and
Game Department plowing the weeds around the bank, around the edges
of the lake.
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DAN DECKER I know one of the guys that plows weeds, and he has a
contract with the U.S. Fish and Wildhife Service. Whether or not the
State was working in cooperation with the federal Fish and Vildlhife Ser-
vice .

RICH ALDRICH Well, where we left our discussion in Billings last
week was that the State agreed to go back and work with Fish, Wildhfe
and Parks to see what tracks there may be 1n their files to determine
management responsibilities and authority. I agreed to do the same
thing with the Fish and Wildlife Service. I think what we would appre-
ciate is that if the Tribes have anyv information that would help on this
-- we just want to make sure that insofar as fisheres, the fishemes re-
sources, the fish and wildlife resources of Pablo and Ninepipes are con-
cerned, we make sure that some appropriate entity 1s asserting the
claim for 1t, whichever, whoever 1t 1s. Just so we make sure that they
are adequately protected.

DAN DECKER I guess one of the points here -- it might, it's not ex-
actly on point because of the water question, but 1n regards to what
the Tribes call a recreation permit. And 1n order to use Tmbal lands
on the Reservation for recreation purposes, you have to have a Trbal
recreation permit. There's a Solicitor's Opinion that basically says that
to use Pablo or Ninepipes Reservoir, the individual has to have a Tribal
recreation permit. So as far as the issue of regulation for recreational,
or fish and wildlife purposes, you know, there is .

CHAIRMAN McOMBER Well . . . Yes, the gentlemen down here”

DAVID CROSS Well, Mr. Chairman, I'd just like to point out that the
Trbe does have a fisheries management plan that covers all the reser-
voirs including the Minepipes as far as fisheries management.

CHAIRMAN McOMBER: Would you i1dentify yourself, sir?

DAVID CROSS I'm David Cross, I'm the fisheries biologist for the
Tribes.

CHAIRMAN McOMBER Okay. Well, I don't wish to belabor this, and
Rich 1s right, we agreed to go back and take a look at the situation
and what I'm sitting here with information obtained informally, so we
won't belabor that. And agan, I'd say Rich i1s right, we want to find
out, be assured that someone takes a proper action to claim reserved
rights there. Jim?
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JIM GOETZ Mr. Chairman, I'm wondering why Marcia was reticent to
talk about this i1ssue?”

MARCIA RUNDLE I wasn't reticent to talk about the 1ssue, Jim. It's
just that we just met with them last week, we have just barely started
preliminary discussions. We received some documentation at the time
which we will share with you, although I have not even read 1t yet.
We received 1t Thursday morning, and Thursday noon 1 left for
Virgima. [ sent 1t home to Helena with some other people, and 1
haven't the foggiest 1dea of what the figures are in that or anything
else. But we will gladly share 1t with you; vou can have it. [ can't
discuss 1t in depth with you, because we don't know, even what's on
the paper.

SCOTT BROWN-: There were no specific figures given for either
Ninepipes or Pablo. The figures that were given are for the Bison
Range. The only thing that was stated with respect to Minepipes and
Pablo are that the Fish and Wildlife Service doesn't want 1t to fall
through the cracks.

RICH ALDRICH That either the Tribe or the State or Fish and Wild-
Iife Service needs to make an appropriate claim to protect the resource.
Wherever 1t comes from. There's no real problem; just so something 1s
done to do 1t.

URBAN ROTH-+- Mr. Chairman. Does the Tribe still have that coopera-
tive agreement with the Department of Fish, Wildlife and Parks and Fish
and Game Division or have those lapsed, or whatever?

DAN DECKER There never was one.

KEVIN HOWLETT We have a proposal for some management activities
on the south half of Flathead Lake, and that's what 1l 1s, it's a pro-
posal, 1it's not responded to. But we don't have a cooperative agree-
ment from them.

CHAIRMAN McOMBER This gentleman back here.

JIM PARO Mr. Chairman, my name 1s Jim Paro, Director of DMatural
Resources for the Tribes. There 1s a cooperative, a three-way cooper-
ative agreement between the Tribes, the Fish and Wildlife Serwvice, and
the Bureau of Indian Affairs as to who will do varous kinds of fish and
wildlife management on the Reservation. And that is in the process of
being reconsidered 1n hght of the Tmbes' progress in doing its own
management. So that's in the works, but it does exist. As far as the
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because they have lands surrounding those areas which they manage as
refuges. But .

CHAIRMAN McOMBER  That's what [ just said, and I thought the map
said something else.

JIM PARO  Well, 1t's around the area of Tribal lands which went to the
Fish and Wildlife Service for waterfowl management through an executive
order, so the Fish and Wildlife Service manages that for waterfowl. We
will manage 1t for fisheries, probably under this new cooperative agree-
ment. And Fish, Wildlife and Parks will continue to manage their own
land, I guess.

CHAIRMAN McOMBER  That's what I probably said. I don't communi-
cate very well sometimes . The fellow told me they told me they owned
the land, land owned by the State, land adjacent to the Reservoir area,
which they were responsible for. Okay. We don't want to belabor that
any more, either, so let's go on to the next one, the report by the
Tribes concernming claims for in-stream flows. This 1s pretty important
to us; we haven't discussed this in-depth with the Commission and
we're witally interested in 1t, so you have the floor.

JIM GOETZ Mr. Chairman, I'd like to introduce Dave Cross again,
who's the Tmbal fisheries biologist and he has a shde presentation and
will update you on what you're doing on the Reservation on the
in-stream flow data collection matter.

(Shde presentation at this point by Dawvid Cross)

DAVE CROSS Mr. Chairman, Commission members, my name 1s Dawvid
Cross and I am the principal investigator for the lower Flathead system
fishery study presently being conducted on the Flathead Reservation.
The lower Flathead system fishery study began in Januarv of 1983, and
1s scheduled for completion in December of '87. The study 1s being
funded by Bonnewville Power Administration. With the passage of the
Northwest Electric Power Planning Conservation Act, which enabled the
Northwest Power Planming Council, the Council was directed to establish
a fish and wildlife program for the Columbia Basin. As a portion of
that particular study, the Tribe submitted program measures 804-A3
and B6 of the Columbia Basin fish and wildlife program. And that 1s
the lower Flathead system fisheres study.

The study 1s divided up into three main sections the main river,
1ts tributaries, and there are five major tributaries that we are review-
ing, and Flathead Lake, the south bay of Flathead Lake. The lower
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river 1s controlled by Kerr Dam and 1s influenced by the discharges
from Hungry Horse, which 1s in the upper Flathead system. The Kerr
Dam 1s operated as a hydro peaking plant primarily, which means that
the rnver 1s yanked up and down like a yoyo as far as 1ts discharge.
Species of concern 1n the lower system are the brook trout, brown
trout, cutthroat trout, rainbow trout. We also have bull trout,
largemouth bass, northern pike, yellow perch, and lake whitefish.

In order to establish the connection between the tributaries, the
major tributaries and the main river stocks, the study constructed two
major weirs, one on the north, ah the Mission Post Creek drainage,
which 1s this one here, and one on the Jocko River. At these weirs we
stopped adult migrating fish; fish that are moving upstream to spawn.,
They are tagged and then released upstream and their movements from
that point momtored.

To date, the study has determined that the impacts of Kerr Dam
are primarilly due to the water being jerked up and down. We have
stranding of fish, as you see here. This continues on a daly pattern,
by the way. We have large areas of the substrate of the rmver exposed
on a daily basis. This large zone, you can see where the bank 1s,
where the trees are, and you can see where the river is, this zone is
what we call the varal zone. And in this particular zone 1n a normal
river which 1s not fluctuating up and down, this 1s the critical 1n-
sect-producing area, the aquatic 1insect-producing area, the primary
food for all fish species. And 1n our system here it's being devastated
on a daly, sometimes hourly basis exposed to freezing weather or
very, very high temperatures. The result 1s that this varal zone sup-
ports very, very little aquatic life, particularly the insects that the
fish need to feed on. Another shot of the exposed areas during
drawdown and the stranding of fish. It also strands redds -- that 1s
the nest of salmonids. Trout -- all trout species -- lay their eggs 1n
the gravel. And they require specific depths and velocities as well as
gravel size. V/hat happens as the river 1s vanked up and down 1s this
velocity over a particular area, spawning area, continually changes
Water depth continually changes. Therefore, the fish may be inhibited
from spawning or 1f 1t does successfully spawn, the eggs are dewa-
tered, exposed to either excessive heat or excessive cold, and killed.
The other, one of the major species on the lower river 1s the northern
pitke. This happens to be a northern pike spawning area right here.
They particularly lhike still water and a lot of vegetation. The eggs
that they produce are adhesive, and when the juvenile 1s born 1s has
what they call a cement organ on the head. And 1t will cement 1itself
for a perod of about six to twelve days to a piece of vegetation. In
other words, neither the egg nor the fry once 1t 1s hatched 1s capable
of escaping water changes. This was taken at 8:00 in the morning,
4 00 1n the afternoon, same site. Obwviously, any eggs or fry that were
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In there are now dead. We have extreme recruitment problems on the
lower rmver due to the water fluctuations.

Additional problems that we've 1dentified are uncontrolled grazing
on the stream banks, poor land use practices where the agricultural
zone comes right up to the bank and has removed the riparian pro-
tection that's there. This pump house will go one of these days, and
probably that tower back there as well. Irrigation diversions are a ma-
jor problem on the Reservation. I cannot grow fish in a stream like
that; it can't be done. This is the diversion on the Little Bitterroot
River. This 1s where they divert the entire mver, and leave 50 miles
of river basically as, the only thing that fills 1t 1s irrigation returns,
and whatever seepage can enter into i1it. The result 1s that that lower
section 1s probably, 1f not the most degraded system in the state, 1t is
probably within the top five. And we've got 50 miles of 1t. Irrigation
returns are another area of environmental damage. Obviously silt-laden
water coming into the system. The one you just saw -- let's go back
to that one -- this 1s on Mission Creek; this one 1s on Crow Creek;
this is Mission Creek entering into the Flathead River. And as you can
see the sediment plume entering the main rmver. Obviously eggs down-
stream from this are gomng to get a lot of problems. This 1s the Little
Bitterroot River where it enters into the Flathead River. It 1s perhaps
the major source of sediment in the lower Flathead River system.

Another area that we've found to be causing degradation of the
aquatic environment 1s poor land use management. This 1s on Mission
Creek, and here a rancher has disced his land, as you can see, rght
up to the boundary of the stream, in order to get that, just that little
extra production out of i1t. The end result 1s he's probably going to
lose about 10 or 20 acres of land here during the next high water
event. The protection for those streambanks and that agricultural land
he had out there 1s now gone, and the rver will claam that in hardly
any time at all. This 1s extremely poor management.

The end result 1s that the gravels that look fairly decent for
spawning superficially, once you get into them you can see what hap-
pens. This 1s where we've taken a gravel sample here, and you can
see the fine sediment that's suspended in the water now. That was 1n
the gravel. The result 1s that fish eggs, which need constant water
moving by them to bring them oxygen and to remove waste products,
sack fry, which have to have clean water and oxygen, again to sur-
vive, cannot survive and cannot make 1t through the gravel to become
adult fish.

The final result of our studies right now indicate that the lower
Flathead system has been extensively impacted both by hydro-electric
development and by the present agricultural practices and land use pat-
terns 1n the Reservation. And the study, when 1t 1s completed, will
provide not only the Tribal Council but all interested parties with a
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series of management options that will assess the pros and cons of any
particular management strategy out there for fisheries and allow the
Tribal decision makers to form decisions as far as what their decision
will make on the fisheries, what impact 1t will have on the fishernes.
Are there any other questions I can answer”?” That's in a nutshell --
we've been studying for 3} years, I could go on for two hours. So,
it's very brief. There are annual reports for 1983, 1984 and we are
presently at the draft stage in the 1985 annual report. And those are
available through our office.

SCOTT BROWN Dave, you made a comment at our technical session
that maybe 1s worth repeating here. Our negotiations require us to
consider what amount of in-stream flow, 1f any, is part of the Tribes'
reserved water rights. I guess I had assumed back in September that
some portion of this study or these studies might be used to help de-
termine the in-stream flow right. What . . .Would you repeat your
comment?

DAVE CROSS Yes. That's one area I did not hit during this talk,
because we don't have any photos of it. The study 1s presently set up
to evaluate instream flows on the lower Flathead River using instream
flow methodology. The IFIM, Instream Flow Incremental Methodology,
which has been developed by the Instream Flow Group, in Fort Collins,
Colorado.

We had planned to conduct the instream flow studies this year.
We ran into a problem that Bonnewville's firm power sales required Hun-
gry Horse to release very, very high discharges all summer long. The
earliest Montana Power Companvy would have been able to drain a hole 1n
the lake or draft a hole in the lake to give us the low flow that we
needed to look at would have been October 25. I made the decision
that poor weather, the possibility of poor weather at that time, pre-
cluded my sending my staff out to try and do 1t in a two-week period
from that time, so we cancelled 1t. We will attempt to run IFIM 1n
March and Aprl of next year but we think 1ce 1s probably going to
keep us out then, and so i1t probably 1s going to be August - Septem-
ber of next year. Additionally, our study will attempt to subcontract
out IFIM studies on the Jocko River, Post Creek, and Mission Creek,
and there 1s a questionmark on the Little Bitterroot right now. After
discussing 1t with our consultant, we're not sure the IFIM will buy us
very much out there,

CHAIRMAN McOMBER Who are the Instream Flow Group?
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DAVE CROSS The Instream Flow Group 1s the Fish and Wildlife Ser-
vice. It's also supported by, I believe, BLM and several other
agencies.

CHAIRMAN McOMBER Do we have that methodology, Scott?

DAVE CROSS A wetted permmeter study has been conducted on Crow
Creek and the Trbes have negotiated with FIP for that flow below the
molst diversions; below the dam,

CHAIRMAN McOMBER Does the Bureau of Reclamation ever get in-
volved in any of these instream flow studies?

DAVE CROSS They have not gotten involved in the studies that we
are conducting, no.

CHAIRMAN McOMBER They should be a valuable source of information
to you because of the streams that have been dewatered perodically
over the years because of agricultural diversions. It seems to me 1if
you're going to take a real hard look at instream flows, you should look
at some streams where the flow has been substantially reduced over a
period of time.

DAVE CROSS There 1s not a stream on the Reservation where the
stream flow has not been substantially reduced over a period of time.
Every stream that we have has etther an irrmgation dam on 1t -- 1n faet,
I think they all do -- and each one of them has.at least four or five
diversions. So they are all significantly impacted by irrmgation de-
mands. There's not one on the Reservation that's not.

CHAIRMAN P cOMBER This study -- what I was getting at -- was 1t
developed by looking at streams that had been dewatered?

DAVE CROSS The IFIM?
CHAIRMAN McOMBER Uh huh.

DAVE CROSS The IFIM study was devcloped in Fort Collins to look at
a variety of different methods and 1t was developed to answer the ques-
tion "What 1f." What if we change the flow to this, what's it do to
habitat for a particular hfe stage, for a particular species? It allows
us that evaluation. It allows us to see what the tradeoffs may be be-
tween one flow and another flow, and to make an informed decision. It
does not tell you what 1s the perfect flow.
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CHAIRMAN McOMBER- Okay. I keep bringing those things up because
they come up in our negotiations with another agency and I'm trying to
glean some extra information here. Are there any more questions?
Okay, thank you very much then. We'll move on to, Jim, what do you
have? You have some more for us here, I assume.

JIM GOETZ- Well, 1tem b) 1s outside the Reservation and Mr. Decker
was going to speak to that.

DAN DECKER I'm not sure where to begin, I'll try to hone down what
I was going to say quite a bit. So 1if you have some auestions you'll
probably have to raise them because I'll probably put 1t more 1n a
nutshell than what you're looking for. On the off-Reservation flows, 1t
seems to me that the critical question that was proposed to the Trbes
by the Commission at the last meeting was what usual and accustomed
places meant. There's quite a long series of court cases dealing with
that language 1n our treaty and in treaties that we refer to as Stevens
treaties. In fact, the first case interpreting that language was in 1904
which was i1n the Winans case, which was basically the grandfather case
for the reserved rights doctrine. And Winans is quite extensively cited
1n the Winters doctrine case of Fort Belknap.

Essentially there 1s a quote from a very recent case that I think
I'll read. And essentially the Ninth Circuit Court made a statement in
a recent case 1nvolving the Umted States v. Washington, I guess the
quote we refer to now 1s Phase III of that case, 1t says "The District
Court characterizes dispositions as but the most recent lhink i1n a long
chain of opinions construing the following 27 words: 'the right of tak-
ing fish at usual and accustomed grounds and stations 1s further
secured to said Indians in common with all citizens of the termtory.'
And that's out of their April 29th decision. The cite for that 1s 759
Fed. 2nd 1353-85. Essentially what that gets to in that case, one of
the things that says, 1s that in the language 1n finding that, one of the
principal things that they cited in their case, and going through that
whole chain of cases, but one of the principal things that was said was
that the 1854. . .I'll back up a bit. And they were referring to spe-
cific tribes that negotiated with Governor Stevens, said "six treaties
negotiated by Governor Isaac Stevens between the Umited States and
several Pacific Northwest Indian tribes in 1854 and 1855 entitles the
tribes to a specific allocation of the salmon and steelhead trout in the
treaty area. So the more, the cases all seem to go back to the fact
that usual and accustomed places seem to go to wherever 1t was 1n the
treaty area, and none of the cases have been really site-specific.

A further example of that 1s the U.S. v Washington case of 1979,
It was a United States Supreme Court case, and I'm sorry that I don't
have the cite for that with me. But essentially one of the principal
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provisions there to the principal parts of that case essentially states
that language of Indian treaties securing a right of taking fish in com-
mon with all citizens of the territory was not intended merely to guar-
antee Indians of the Pacific Northwest access to usual and accustomed
fishing sites and an equal opportunity for Indians, individuals Indians
along with non-Indians to try and catch fish; but instead secures to
the Indian tribes the right to harvest a share from each run of
[anadromous?] fish 1n that case that pass through tribal fishing areas.

And another reference was made that fish taken by treaty fisher-
men off the reservation at locations other than usual and accustomed
sites of Indian fishing are to be counted as part of the Indians' share
when- they were talking about dividing the harvest, so the last case,
talking about Indians' fishing rights, said that, even referred to
off-Reservation areas that weren't, I suppose, by that court, necessar-
ly specific sites.

So with that in mind, we had handed to the Commission, or handed
out at the last Commission meeting a list of temporary prelimnary de-
crees where we have 1ssued objections to on a fisheres basis. So as
far as the usual and accustomed question, I guess really what we're
looking at are the treaty areas involved in our 1855 treaty, and the
aboriginal claims that go along with that are necessary to protect
in-stream flows so that the Trbes' treaty-guaranteed right of being
able to take the harvestable portion of those fish 1s protected.

Without getting into a lot of other things, there's a long series of
court cases dealing with U.S. v. Washington, Washington Fishing Ves-
sel, some cases 1n Idaho that further go to habitat protection, and that
then goes back goes back to in-stream flows. There are further cases
that talk about guaranteed temperatures of water so that specific
strains of trout, for example, are protected. This last case that was
before the Ninth Circuit said that it didn't matter whether or not they
were native species or not, that the tribes still had that guaranteed
right of taking fish. It was the taking activity that was the property
right, and therefore they could take the fish regardless of the species
or who planted them in the river, for example. So in that case, they
said assumng that Washington, for example, planted all the fish in the
river, the tribes would still be, because of their property right, enti-
tled to take a pro rata share of that. So the species of the fish 1s not
important, I guess this 1s saying, and where the fish come from 1s not
important, what 1s important 1s that the trmbes have the ability to exer-
cise their rmght, going to protection of the environment and habitat in
each case.

As part of that, basically where the Tribes are beginning right
now with the off-Reservation claims are that we have just recently be-
cause of time and money and all those other things that are involved,
we are now evaluating basically the "Murphy rights" kinds of material
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that the State has compiled. Many of the streams that we have
off-Reservation claims on 1n western Montana, for example, are also
considered "Murphy rights" streams under the State Department of
Fish, Wildlhife and Parks. And we recently collected some of their data
and final reports, and are looking at that kind of information. The
State Fish, Wildlife and Parks has, under those "Murphy nghts", ba-
sicallv done wetted perimeter types of studies and so that's what we're
looking at right now. We've been able to get ahold of the reports, but
there seems to be some confusion in the state agencies as to exactly
where the data's at. There seems to be a void of where the original
data's at. But that's what we're initially doing right now, regarding
authorization. If there's any other questions.

KEVIN HOWLETT Dan, when you say "treaty area", for the purposes
of record you could define treaty area.

DAN DECKER There's two things: the aboriginal territory doesn't
necessarily agree with the ceded lands area. And that's one of the
things that makes 1t hard to define. Aboriginal rights are basically
wherever you can anthropologically prove, archaeologically prove, his-
torically prove, whatever that the mght was exercised 1n a given area.
An example of how broad that may be would be the fact that when the
Yellowtaal Dam was put in on the Big Horn River, there was more ar-
chaeological and anthropological evidence of Salish cultures being of
Flathead Trmbe 1n that area than there were Crow. So there's a deci-
sion yet to be made by the Trmbal Council how far they want to extend
them. And the Council has been 1n discussions over that, but that's
the kind of evidence that one would have to go to to prove that
aboriginal claim. I don't know if that helps. The ceded land area 1s
essentially western Montana. The aboriginal propertv rights can extend
beyond the ceded area. I think that's what in a nutshell, very clearly.

KEVIMN HOWLETT So 1t's not just the waters on the Reservation that
we're concerned about in terms of instream flows. It's a whole lot of
things that go beyond the boundaries of the Reservation.

DAN DECKER Maybe a point should be made there. The Flathead
Tribes -- although I didn't bring a copy of the treaty with me -- have
the exclusive right of taking fish on the Reservation. And that means
that we could preclude anybody else from fishing on the Reservation,
since we have an exclusive right there. Some tribes with the same
treaty language have done as much, bhasically, that only Tribal members
may exercise fishing on the Reservation. And so the off-Reservation
right 1s not an exclusive right and that's where you get in common with
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catizens' right. So we have an exclusive right to take fish on the Res-
ervation and any common right to take fish off the Reservation.

CHAIRMAN McOMBER Is that the extent of your presentation, then?
JIM GOETZ Do vou want that treaty language for the record, Urban?®

URBAN ROTH I think it's been quoted before; i1f you'd like to quote
1t for the record, that's fine.

JIM GOETZ No.

URBAN ROTH I think we're all familiar with 1t, Article III.
DAN DECKER: Yes.

CHAIRMAN McOMBER Do you have anything to say”

URBAN ROTH I don't have anything to say. I mean, we understand
where they're coming from.

CHATIRMAN McOMBER Okay, as far as modifying this right, did I un-
derstand you to say you're looking for so-called "Murphy's rights" for
kind of a guideline, how much you were . . .?

DAN DECKER That's basically where we're at, where we're beginning
with some of the off-Reservation stuff. The other thing we'll have to
consider 1s whether we want to supplement that with different kinds of
information. The other thing that we were also beginning to look at 1s
the USFS -- U.S. Forest Service -- information. Whether or not their
claim or materials might be adequate to protect the fisheres.

CHAIRMAN McOMBER:@ Okay, then. Chris or Marcia or Scott, do you
have anything at this stage in the game? Okay, on to the next one,
then. Non-Indian water uses within the Reservation.

JIM GOETZ Mr. Chairman, 1it's 4 00 now and I'm wondering if we, we
do have two short items under #14, matters of special concern, that I
think we need to have taken care of todav. And these 1tems #13, #12
and #13 look lhike they're pretty extensive to me. I'm wondering 1if we
can put those off until the next meeting 1in hight of the weather.

CHAIRMAN McOMBER: Vell, 1t doesn't look like we're going to get a
compact today, so that's no problem. Any reason why we shouldn't do
that?
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URBAN ROTH No, no. I think I'd hke to find out what their matters
of special concern are that can be disposed of today.

CHAIRMAN McOMBER Okay, we'll put 12, 1tems 12 and 13 to the next
session and get down to matters of special concern.

JIM GOETZ  Well, one of the matters of special concern -- I'm not sure
I've got 1t with me. Dan, do you have the statute?

DAN DECKER- Yes.

JIM GOETZ There's, there was an amendment to the 1985 legislative
assembly to the water law which is House Bill 859. Essentially what 1t
does 1s gave the Department of Natural Resources and Conservation the
authority to certify a case over to the Water Court. And 1t apparently
deals with those kinds of questions where's there an application for a
change 1n use of a water right from one point to another, one type of
use to another. And I gather that the purpose of this 1s that where a
water user comes 1n at the present time and asks for a change in use
predicated on a pre-1973 water rmght, which 1s now under adjudication
in the State Water Court, the DNRC, instead of ruling on that, could
certify 1t over to the Water Court to determine whether there 1s a vahd
pre-1973 right to begin with. Now that procedure 1s fine, except that
theyv're starting to employ that on the Flathead Reservation. And so
while the statute, and our interpretation of the statute, says that anvy
pre-1973 water adjudication 1s suspended by the Water Court pending
these negotiations, this appears to us to be a back-door attempt at cir-
cumventing that suspension and allowing the Water Court to adjudicate
certain water rights on the Reservation. We've been made aware
through mailings by DNRC that some of these claims have been certified
over. And we think 1t's improper, and rather than make a big deal out
of 1t, I think the proper thing to do would be for the Commssion to
talk to DNRC and put a stop to those claims that are on the Reserva-
tion and we don't think are proper under the suspension statute. We
think maybe you can handle 1t administratively and see what's going on.
We can tell you, we can give you, Scott, can give you copiles of these
claams that have been certified over. Now whether you have any con-
trol over the Water Court is another question. But we do think 1t's im-
proper and we don't want to be back 1n court again on that issue.

URBAN ROTH We'll take note of 1t and discuss 1t. The pertinent
question 1s whether we have any control over the Water Court, and of
course the answer 1s 'No.' And do we have any control over DNRC;
the answer 1s 'No.' So . . .(laughter)
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JIM GOETZ. Well, you pointed out earlier that DNRC 1s your staff for
the purposes of these negotiations.

URBAN ROTH  Well, they serve us 1n one capacity, perhaps, but are
not subservient to us i1n any other, nor in that particular aspect.
We're beggar boys looking with somebody with a handout, for a hand-
out.

JIM GOETZ Well, we'll give these to Scott and we'd appreciate 1t 1if by
the first of December or so you could get back to us with something.

CHAIRMAN McOMBER  We're meeting the 3rd; we'll take 1t up at that
time.

JIM GOETZ- The other area 1s, I don't know 1f we mentioned 1it, I
think we did mention 1t at the last meeting, that there is a major com-
mission overhaul or committee overhaul of the Flathead Irrigation Project
by some members of federal agencies and Mr. Decker can report further
on that. I understand their report 1s now available.

CHAIRMAN McOMBER- Was the one you're talking about in the paper
yesterday”?

DAN DECKER Yes. Essentially that's, basically what I wanted to do
was make the Commission aware that this report i1s out. We just re-
cewved copies of the report late Friday night, naturally. And the Exec-
utive Summary alone I imagine 1s close to 100 pages; 1it's a 1,500-page
document so we really haven't had an opportumty to review 1t to see
what 1t says. The main thing we wanted to do was let you know that
the study was out.

CHAIRMAN McOMBER  Okay.

MARCIA RUNDLE: Can you give us a summary of the recommendations,
or can you tell us even .,

DAN DECKER Well, quite frankly, I haven't reviewed the Executive
Summary myself.

URBAN ROTH The newspaper article purports to summarize 1it.

JIM GOETZ That's all we . . did we have some other 1tems of special
interest?

DAN DECKER MNo, I think that was 1t.
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CHAIRMAN McOMBER Okay, Mr. Goetz, you indicated vou wanted to
get started home, and that's certainly understandable. As at our last
meeting, we do hke to arrive at an understanding on what's been
agreed upon; 1if any chores are to be taken care of, actions to be taken
or so forth. And 1f 1t's all mght, we'll go off the record for just a
minute while we take a look at those and then we'll go back -- while we
hist those -- and then we'll go back on the record. Have you kept a
list there? Marcia's been doing that.

CHAIRMAN McOMBER Okay, back on the record. Urban” Do you
want to lead, and we'll check you.

URBAN ROTH As 1 recall, one of the items 1s, we'll get back with
you with regard to some kind of a response on cost-sharing. The
question of news releases, we've agreed in principle as to a policy that
would govern those releases and that 1s other than prelimnary notices,
all news releases as to the ongoing activities of negotiations will be
jointly authored and agreed upon by the parties. We will review our
policy with regard to public vs. private meetings if 1t appears neces-
sary. I believe you indicated that you would provide Mr. McOmber
with a copy of the projector slide on your analysis of priority dates
There's obviously reaction required by the Commission with regard to
some of the information and positions you've taken during these dis-
cussions, but I don't know other than a reaction on the part of the
Commission they require the Commission to do any specific task. We'll
have to react to them, is what it amounts to. And that's about all.
Mr. Chairman?®

CHAIRMAN McOMBER There's that area of special concern.

URBAN ROTH  Well, that's with regard to our responsibilities. In re-
gard to their responsibihity, Mr. Goetz has offered to draft a proposed
confidentiality agreement before our next meeting.

CHAIRMAN McOMBER We were gomng to discuss their special concern
with regard to DNRC, right” It was their special concern, and we
agreed to talk to the Commission about attempting .

URBAN ROTH Oh, the certification issue.

CHAIRMAN McOMBER  Scott, did you have any more there”
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SCOTT BROWN No, I think the ones that I have now are ones that
they'll probably communicate to us.

MARCIA RUNDLE We did agree to retype the 408 agreement and pre-
pare 1t for execution and presumably send 1t to Justice to be executed
prior to that meeting.

CHRIS TWEETEN  Will the Justice Department have to review that as to
form before they will commit to sign 1t?

RICH ALDRICH I'm sure they will,

CHRIS TWEETEN Can they review the rough draft that's been pre-
pared today, or will they need a fully executed and typed copyv

RICH ALDRICH: [ think that all we need 1s something that's cleaned
up a little bit, but 1t doesn't have to be executed or anything.

CHAIRMAN McOMBER Okay, and the remaning items on the agenda
would be on the agenda for the following meeting. Anything else”
Well, we've chaired this one and provided the meeting place; the next
one 15 then up to you. And I would tell you at this time we're rather
mmundated with follow-up chores from the last seven or eight meetings
we've had, and so 1t's not our wish to call any more meetings before
Christmas.

DAN THERRIAULT Christmas Day”

SCOTT BROWN Chmnstmas Day would be okay. (laughter) ’
URBAN ROTH Are you going to play Santa Claus”

DAN DECKER We'll be there, but we won't be Santa Claus.
CHAIRMAN McOMBER Okay, anything else for the good of the order®

If not, this negotiation session stands adjourned.

4-10 p.m.



LEGAL ELEMENTS OF A LAND STATUS STUDY

Checklist re priorities-

TYPE

In-stream flows

Tribal reserved

rights for lands
whicn have never
left trust status

Indian allotees and
Iindian successors to
allotees

Non-Indian successors
to allotees

Homesteaders and
Non-Indian successors
to homesteaders

Lands reacquired by
tne Tribes from:

(a) Non-Indian
successors to
allotees

{b) Homesteaders
Or Successors to
nomesteaaers

PRIOCRITY DATE

Time l1mmemorial

Date of creation of
Reservation

Date of creation ot
Reservation. The
Indian allottee will
have a ratable share

of the Tribal Winters

right based on tne
allotment's number of
practicably 1rrigable
acres, whether put to
irrigation or not.

Date of creation of
Reservation. If
diligently put to
beneficial use by the
first non-Indian
successor ana only

to the extent of

the actual acres
irrigated and 1f not
abandoned.

Generally date of
first appropriation
under state law

Date of creation of
Reservation 1f not
lost to nonuse

Date of appropriation
by homesteader or
successor under state

law or, 1f no appro-
priation, date of
reacquisition

AUTHORITY

U.S. v Adair, 723
F.2d 1394 (9th Cir.,
1983)

Winters, Walton IT,
647 F.2d at 48

wWalton II

Walton II & Walton III
F.zd (9th Cir.
January 21, 1985)

California-Oregon
Power Co. v Beaver
Portland Cement Co.,
295 U.S. 142 (1933),
U.S. v. Anderson,
736 F 2d 1358 (Sth
Cir., 1984)

Uu.s wv
supra

Anaerson

Anderson,
(1984)

U.S. v.
736 F.2d 1358
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. reach some agreement. I think there's good possibilities of that. I don't
know all of the hydrology on that, but . (unintelligible).
®
Loble I think that's right. By the way, you mentioned hydrology Wwe have a
hydrologist who 1s going to work for the Compact Commission.

Brown: His name 1s Steve Holnbecl There 1s some qaestion that we're going to
get the funding, but we're 95% certain that he will be coming on soon ==

® July 1S.

Loble: We might as well let 1t all hang out. We can talk about funding a little
bit. There's a little confusion about our appropriations == for the Compact
Commission. Senate Bill 76 had a general appropriation, the whole bill
didn't specifically mention the Compaét. Some question has been raised as

® to whether that general appropriation made for the administration of Senate
B1ll 76 applied for our particular Compact Commission.
So far, the Department of Natural Resources and Conservation has been very
good to us. As a matter of fact, their money for administration of Senate

Bill 76 comes out of the fee claims -- the fee for fi1ling claims for water
under Senate Bill 76. Everybody who wants to have a water right has to file.
® It's $40, I think, and that's where the money 1s coming from. And that's

not coming in fast, so what they're doing 1s borrowing against the general
fund. In order to try to pin down just where the Commission stands 1in this
matter, we're in the process of seeking an opinion from the Attorney General,
Mr. Greely, on the Commission 1tself We're hoping that he will say that
we're in the same status as everybody else under Senate B1ll 76. So far, we
‘ don't have any real serious problem about funding. We're able to pay our
Program Manager and our attorney and our hydrologist and the wages I get,
and Dan gets, and members of the Commission. But I wanted you to know about
that.

I thaink you may understand, and I should have added this 1in a preliminary
way, that the Department of Natural Resources and Conservation == the mem-
bers of that act as our staff we are independent, we are not under the
control of the director of the Department in any way, nor are any cf our
employees -- they're under our control Nevertheless, they're 1in 1t. and
there's no guestion about 1t because they have the evpertise. Our Program
Manager's office 1s at the DVRC. Dave Ladd, our attorney, has an office out
o there, and they help us an awful lot. The people who are assisting us ==
just so you know who they are, the DNRC. There's Rich Moy. What's his tatle?

Brown- He's Bureau Chief of the Water Sciences Bureau. They have probably most
of the technical experts we'll be using as we acquire data and verify data.

¢ Loble Gary Fritz . . .

Brown: He's Administrator of the Water Resource Division. He's Rich's supervisor
and administrator of tne entire division, which includes water rights, engi-
neering, the Water Sciences Bureau, water planning, . . I guess that's
about 1t. Gary 1s directly involved 1n all water-related 1ssues 1n the state.

Loble: We do anticipate that they may show up from time to time. Those are the
’ principle ones. There may be others.
Let's go to two on the agenda Desirability and legality of closing the
negotiation process to the public. And I would add to that the word confiden-
tiality. This 1s a matter that 1s of great interest to you, I know. It's a
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matter of great interest to every tribe, and 1t 1s to us. We think 1it's
going to be very difficult -- ympossible, really -- to negotiate 1in the public
eye and 1n the eye of the press. We hope that can pe avoided. That's the
first facet. The second facet 1s the keeping of information confidential.
Say you give us information -- we don't want to discourage that -- so every-
thing 1s confidential. I want to tell you a problem we have.

Montana has an open meeting law that says that all meetings of boards
and commissions be open to the public. There are some exceptions, and I'm
going to ask Dave Ladd, our attorney to say a little more. We're currently
in the process of researching 1it, and we hope that you will, too, so that
we'll be able to come up with a definitive answer. The second aspect of 1t
1s confidentiality. There's a Constitutional provision 1in the 1972 Constl-
tution that provides that, roughly, the public shall have access to all the
data and freedom of information I know that, in my legal work, with clients
there has always been some apprehension, partlcularly, you may have some
company with an 1ndustrial project that they want to keep quiet. Some of
them have been apprehensive about that Constitutional provision == that 1t
might override, and they made an application, say. to do something on state
jand that they might have to disclose to the state agency == they would not
be able to keep 1t confidential. We don't have an answer to that raight now.
We are going to look into 1it, and the attorneys for the Northern Cheyenne
Tribe are going to look into it, and I think you will as well. Dave, would

you expand on that a little, please?

basically with two sections. The first section deals with notice and due
process considerations -- that sort of thing. That applies mostly to com-

i Ladd: The statue 1n Montana 1s a Publac Participation 1n Government Statute,\::D

missions that have the ability to take final action, make a determination

1n contested cases, and similar actions. I think we can safely say that

that part would not apply., since the Compact Commission has no final authority.
Wwe can't make any decision that will really affect contested rights without
ratification. The second portion 1S the open meetling statute, and that di-
rectly does deal with the Compact Commission because 1t covers any commission,
committee, or other governmental body that runs on public funds. Of course,
we're totally supported by public funds, sO that's applicable. There 1is, how-
ever, an exception 1in there that meetings may be closed 1f the talks re-

-
late to litigation oOr collective bargaining. Wwe, of course, don't directly

f£1t within that exception, but we're coming close to concluding that our
talks do, indeed, relate to litigation since the Compact Commission 1s a
part of the whole adjudacation scheme in the state. I think what we'll decade
1s to look on these talks as settlement talks and then we'd be able to avail
ourselves with that exception == the talks relating to litigation.

The confidentiality question 1S a little less clear. I'm not aware 1in
1nitial research, that there's any case law interpreting that, or frankly,
any case law on Montana open meeting statute, or at least any that's relevant.
There's a couple of cases that don't deal with the (unintelligible) of the
statute. I think 1f we look at the confidentiality thing 1n the same light,
considering these to be sort of ettt lement d1Cusslons, that an exception
will have to bc implied or created for such settlement talks. It would be
meaningless for, say., any government department to totally open up 1ts files
concerning active litigation So, while there 1s no exception 1n the Consti-
tution dealing with confidentiality, I think that that 1issue would have to .—/

be resolved that way So, 1n conclusion, I thaink we will be able to close
the meetings. I think, in fact, that it's essential that the meetings do_be_

closed to_the press.
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As I sce 1t now, there may be a reason to have onc in halispell, and tb

may be a reason to have one 1n (unintelligible) asically, 1n terms of

the working session, I know from the tribe's standpoint and the administrator's
standpoint, the negotiating sessions in Helena would be more smoothly run
because there won't be 4000 pcople coming through the front door and wanting

® to talk to Tommy or to somecbody else. HNow you may have the sare problem 1n
Helena =-- 1t's your telephones that are ringing as opposed to theirs.
Brown wWwell, we could get around that by getting out of our office -- going

across town or something.

® poule: Well, on the whole 1ssue, I don't sce how you can do any serious negotia-
ting with the public interfering I agree we ought to hold a meeting before
hand and explain what we're going to do, and tell them once we get something
done, we'll hold public hearings on them I have trouble seeing each meeting
being interrupted by public input. I think 1t would be counter-productive,
to say the least . . . (unintelligible).

®
Loble: You mean periodically have a public meeting?
Baenen- It seems to be the concensus -- that public meetings basically not be
related to the negotiating process.
®

Loble: Okay.

Kemmis: Well, I wouldn't have any objection to the suggestion that 20 minutes be
set aside 1n case anyone does show up. As long as 1t 1s falrly straictly
controlled and it's clear that the rest of the time 1t's only the negotiating
people that will be allowed to participate, I think maybe that's a good gpres-

‘ sure release valve.

Loble Yeah, I basically would be opposed 1f some people show up, and say. well
we are here. I don't know -- something about that I just don't l.ke to say,
but I think we can be flexible about this.

Baenen: Yeah, we're certainly, as they say, plowing new ground or sorething like
that.

Loble Yeah, we are. Maybe there won't be as much interest in 1t as we think.
® Houle And both sides have public officials available to them.

Loble: . . . (unintelligible). would be the desirability of periocic joirnt . .
. (unintelligible). Scott was involved 1n some negotiations. Where was
that? v

® Brown: EBetween Saskatchewan and Montana with the International Joint Commission
| They were very closed meetings because of the nature of those negotiations.
‘ Even more confidential than that were the negotiations between United States
I and Canada The IJC operates under strict confidentiality =-- even more so
| than the Fort Peck tribes. But the two chairman simply got together after
each session and released a brief news release. 1You might have to both
@ here -- you might have to do that as well as . . . If you're going to allow
the public in, you're going to have newsmen in. That's something that we
. haven't really talked about herec You're going to have newsmen tnere, and
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