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Meeting of the
MONTANA RESERVED WATER RIGHTS COMPACT COMMISSION

February 26, 2013 at 7:00 P.M.
Meeting Location

Montana Association of Counties

MACo Conference Room

2715 Skyway Drive

Helena, MT 59602

Chris Tweeten, Chairman

AGENDA

1) Call to Order and Introductions

2) Chairman's Report - Chris Tweeten

3) Confederated Salish Kootenai Tribes Compact - Jay Weiner
ACTION ITEM - motion to approve Compact for submittal to 2013 Legislature i ,

4) Public Comment e*^~ <^c-<2— 5S*~ ^^-^U- U| tj IT- titfti*
5) Adjourn

Final Proposed Compact and Appendices Available At;
http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/Default.asp

Compact Commission Contact Information:
Phone: 406-444-6841

Email: dnirrwrcc@mtTgoy
Web: http://dnrc.mt.gov/rwrcc/defaiilt.asp
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IN WITNESS WHEREOF the representatives of the State of Montana have signed thisCompact

on the 2£»* of &i*«*»wM 2o3.

FOR THE STATE OF MONTANA

MONTANA RESERVED WATER RIGHTS COMPACT COMMISSION

Chris D. Tweeten, Chair

Senator Dick Barrett

Mark DeBruycker

j/u^La^^y f£<4**^
Richard Kirn

fok-fosi
Representative Kathleen Williams

Water Rights Compact
Confederated Salish and Kootenai Tribes - Montana

Senator Debby Barrett

Dorothy Bradley

Representative Daniel Salomon



>f

February 21,2013

Montana Reserved Water Rights Compact Commission:

I, Gene Etchart, vote to approve the proposed Confederated Salish and Kootenai Tribes-
Montana Water Rights Compact and for its submission to the 2013 Montana Legislature for
ratification. I authorize Compact Commission Chairman ChrisTweeten to cast my vote for any
motion to that effect.

Gene Etchart, Commissioner

MT RWRCC
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Schultz, Bill (DNR)

From:

Sent:

To:
Cc:

Subject:
Attachments:

Schultz, Bill (DNR)
Wednesday, February 27, 2013 8:46 AM
Tubbs, John; Baker, Tim; O'Brien, Kevin; Beck, Judy
Weiner, Jay; Tweeten, Chris
RWRCC Approves CSKT Compact
2-26-13 Compact Commission CSKT vote news release final.docx

The RWRCC voted to submit the CSKT compact, contingenton approval of the Water Use Agreement, to the 2013
Legislature. The votewas 8-1 with Senator Debby Barrett voting "no". Approximately 100 people attended. The meeting
ran from 7-9:30 pm. 24people provided comments as proponents and 6 people provided comments as opponents.
Propohehts included representativesfrom Mission Valley business community, Tribal Council, irrigators, tribal members.
Opponents included irrigator, realtor, Sen Jackson, general public.
The attached press releasewase-mailed to multiple media addressesafter the meeting closed.
I can be reached today at 370-1249.

Bill Schultz, Program Manager
Reserved Water Rights Compact Commission
2705 Spurgin; Bldg C
Missoula, MX 59804

406-542-5880

bischultzPmt.gov



Reserved Water Rights Compact Commission
Approves CSKT Compact for Submittal to 2013
Legislature

FOR IMMEDIATE RELEASE

February 26, 2013

RWRCC Contact:

Chris Tweeten

406-459-0255

Jay Weiner
(406) 444-6844

Bill Schultz

(406) 542-5880

The Montana Reserved Water Rights Compact Commission (RWRCC) met Tuesday evening
in Helena to consider approving the Confederated Salish and KootenaiTribes- Montana
water compact and submittingit to the 2013Legislature. The nine member commission
voted to forward the negotiated settlement to the Legislature for its consideration, with
ratification contingent on approval of the Flathead Indian Irrigation Project (FIIP) Water
UseAgreement by the CSKT and the FlatheadJoint Boardof Control.

"The Compact presents a historic opportunity to resolve long-standing questions regarding
waterusein western Montana," Compact Commission Chairman Chris Tweeten said.
"Legislative approval will allow the Water Court to complete thewater adjudication in a
timely way, and will pavethe way for orderly waterdevelopment on the Reservation, where
court decisions have created a chaotic situation for water users."

"Over the past five years,we've come a long ways diggingourselves out of the recession.
The Water Compactis a positive step forward in continuing in the right direction for
economicgrowth in LakeCounty," saidJarrod Shew, branch manager of First Interstate
Bank in Poison. "It gives certainty to property owners, business people, and newpeople
moving in from the outside."

The Compact quantifies the CSKT's rights on and off the reservation and settles the Tribes'
waterclaims for all time. The compactprovides protections for existing waterusers and
ensures thatwater is available for future development.

"The agreement has dealt veryfairly with the farmers. I believe that every agricultural
person in the valley is protected and that the negotiations have createdan agreement that can
allow us all to move forward positively as a community on the Reservation," said Susan
Lake, a farmer in Ronan.



The agreement also provides for the administration ofwater rights on the Reservation,
something that hasbeen absent since 1996.

"Since 1996, the Department of Natural Resources and Conservationhas not been able to
process newwater right applications or changes to existing water rights on the Flathead
Reservation under a series ofOrders from the Montana Supreme Court. This freeze onnew
applications cannot be lifted until the compact is settled and the Tribes' water rights are
quantified," said Tim Davis, DNRC Water Resources Division Administrator.

TheCSKT water compact has been negotiated over many years. TheCompact Commission,
the CSKT and the United States heldmonthly public negotiation sessions between 2007 and
2012. The settlement consists of the Water Rights Compact and the Unitary Management
andAdministration Ordinance. Proposed settlement documents were released in November
2012, and were the subject of 15public meetings heldaroundwestern Montana in
November and December. Changes were made to the documents in response to public
comment received, and the final documents were posted on February 14, 2013. The final
documents can be found on the RWRCC website at:

http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/Defaialt.asp. These documents are what
thenegotiation teams will seek to have ratified by the 2013 Legislature.

'The proposed compact isa result of 10 years of tough negotiations. It'sa good agreement
and I hope it becomes law. It will provide forpredictability andcertainty for thebusiness
community on theReservation," said Ric Smith, thebroker-owner of Century 21/Big Sky
Realty in Poison.

The FlatheadJoint Board of Control's authority to approve theWater Use Agreement is the
subject of litigation. The FlatheadJointBoard of Control has appealed to the Montana
Supreme Court the statedistrict court decision enjoining it from executing the Water Use
Agreement

After State ratification^ both the US Congress andthe CSKT need to give final approval to
the settlement. It would then be submitted to the Montana Water Court for inclusion in the
Water Court's final decrees.

##
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CSKT - MONTANA WATER RIGHTS COMPACT

BACKGROUND

« TheMontana legislature established the Montana Reserved Water RightsCompact Commission in 1979to
integrate reserved water rights into the state adjudication process. A federal reserved water right is created
When a Treaty orother federal action sets aside federal land from the public domain. The water right carries
thepriority date of the reservation of the land, eventhough thewatermight notbe put to useat that time. The
Commission is charged withnegotiating waterrights "compacts for the equitable division andapportionment
of waters betweenthe state and its peopleand the severalIndiantribes claiming reserved water rights within
the state." MCA 85-2-701(2) and 702.

• The Confederated Salish & Kootenai Tribes ("Tribes") and the Compact Commissionhave provisionally
agreed to a water rights settlement (the "Compact"), and intend to asktheMontana Legislature to ratify it
during the 2013 session. Congress andtheTribes must also givefinal ratification to theCompact. The
Compactmust then be approved by the MontanaWater Court.

COMPACT BASICS

In general the Compact:
• Protects all existing water uses for non-irrigation rights from any exercise ofthe Tribes' water rights inall

affected water basin, on- and off-reservation.
• Protects on-reservation irrigators within theFlathead Indian Irrigation Project (FIIP) through a Water Use

Agreement negotiated among theTribes, the Flathead Joint Board ofControl and theUnited States.
o The Water Use Agreement ensures continued access to irrigation water despite the senior priority date

of the Tribes' instream flow water rights,
o The Water Use Agreement includes a process forefficient irrigators witha demonstrable needto

secure access to extra water.

• Protects other on-reservation irrigators either through the opportunity to protect a level of water use
equivalent tothe level ofwater Use FIIP irrigators will have or through limitations onthe enforceable levels of
the Tribes' instream flow rights .

• Recognizes off-reservation instream flow rights for the Tribes, to which they have strong legal claims asa
result of language in the 1855 Hellgate Treaty.

o Restrictions on the exerciseof these off-reservation rights protectoff-reservation irrigators.
o All non-irrigators offthe Reservation areprotected from anyexercise of theTribes' waterrights.

• Establishes aWater Management Board and a Unitary Management Ordinance ("Law of Administration") to
govern the administration and enforcement ofallwater rights within the boundaries ofthe Flathead
Reservation.

o No Board jurisdiction off the Reservation.
o Nothing inthe settlement changes orgives the Tribes any jurisdiction offthe Reservation.

» Provides processes for theTribesto lease portions of their water rights to on- and off-reservation users in
Montana,

e Provides for an allocation of 90,000acre-feet of waterstored in Hungry HorseReservoir for theTribes to use
or lease, of which 11,000 acre-feet mustbe madeavailable for lease foroff-reservation mitigation.

• In exchange for rights and benefits recognized by the Compact, the Tribes agree to waive and relinquish all
other water rights claims in Montana.

CSKT TRIBAL WATER RIGHT

INSTREAM FLOWS
• On-reservation instream flow rights recognized at various specific measurement points,
e Exercise of on-reservation instream flow rights thatoverlap withstreams usedby theFIIP to be governed

by FIIP Water Use Agreement.

Prepared by theMontana Reserved Water Rights Compact Commission
February 12,2013
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• Off-reservationtime immemorial instream flow rights on mainstems of Kootenai, Swanand Lower Clark
Fork Rivers and Placid Creek. Limitations on enforcement of these rights, including protection from call
for all valid non-irrigation rights, provided in the Compact.

• Co-ownership ofvarious water rights held by MFWP inBitterroot, Flathead and Blackfoot River Basins.
Co-ownership of FWP claims in Kootenai Basin still underdiscussion in wakeof opposition from
Lincoln County.

• Co-Ownership of former Milltown Dam waterright. Change in purpose of that right from hydro to
fisheries made by legislative approval of Compact rather thanthrough DNRC change process.

• Beneficial interest in contracts for stored water owned by MFWP in theBitterroot (from Painted Rocks
Reservoir and Lake Como).
OTHER WATER USES

• FIIP right madepart of TribalWaterRight. Exercise of FIIP right subject to FIIPWaterUse Agreement.
• Waterright from mainstem of Flathead River ("Flathead System Compact Water") for future

developmentor lease. Right backstoppedby 90,000acre-feet from Hungry Horse.
• Minimum poolwaterright for Flathead Lakeat elevation of 2883 feetabovemean sea level.
• Water right for wetlands and high mountain lakes located on trust lands.
• Waterright for (tribally owned) Boulder Creek andHellroaring hydroelectric projects.
• Water right co-owned with MFWPor USFWS(as applicable) for on-reservation wetlands on lands owned

by MFWP/USFWS.
• Waterrights for tribal religious andcultural uses and otherexisting tribal uses confirmed,

ADMINISTRATION

• Water Management Board (WMB) composedof five members, two appointedby governor, two by
Tribes, fifth by the four appointedmembers. One nonvoting memberappointedbyUS.

• WMB appliesLaw of Administration (LOA), whichis only effective if enacted in parallel into State and
Tribal Law. LOA may only be amended ifboth Stateand Tribes enact parallel amendments.

• LOA applies equallyto tribal members and non-members. Governs issuanceof newwater rights and
authorizations to change existingwater rights, and enforcement. Largelybut not completely mirrors
Montana Water Use Act. Retains (though at differentvolume levels) State law exceptionsfor streamlined
permitting of small domestic and stick uses.

CONTRD3UTIONS TO SETTLEMENT

• Governor's budget contemplates $55 million State contribution to settlement. Of the $55 million, $30
million is envisioned as going to the FIIP to help defray increasedpumpingcosts and for other needs as
part of the implementation of the FIIP Water Use Agreement; $4 million for stockwater mitigation to
offset FIIP cessation of stock water deliveries outside irrigation season; $4 million for water
measurement; $4 millionto cost shareon-farm efficiency improvements; and $13 million to Tribes for
protection and enhancement of aquatic and terrestrial habitat (part of compromise over settlement of
Tribes' on- and off-reservation instream flow water rights claims).

• Federal funding at a level to be set in the congressional ratification bill. Funding levels generally set after
tribal-federal negotiations and roughly benchmarked to federal programmatic responsibilities and
litigation exposure. Federal funding for recent MontanaIndian water rights settlements has been much
higher than State funding level.

Proposed Compact and Appendices Available At:

http;//www.dnrc.mt.gov/rwrcc/Compacts/CSKT/Default.asp
Compact Commission Contact Info

Phone:406-444-6841

Email: dnrrwrcc(5)mt.gov
Web: http://dnrc.mt.gov/rwrcc/default.asp

Prepared by the Montana Reserved Water Rights Compact Commission
February 12,2013
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1) Call to Order and Introductions

2) Chairman's Report - Chris Tweeten

3) Confederated Salish Kootenai Tribes Compact - Jay Weiner
ACTION ITEM - motion to approve Compact for submittal to 2013 Legislature

4) Public Comment

5) Adjourn
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The following is a track changes comparison of the final proposed
Compact dated February 13, 2013, with the draft Compact that was
released to the public on November 8, 2013. As is readily apparent,
the vast majority of the changes are typographical, dealing with
issues such as capitalization, punctuation, formatting and stylistic
consistency. Specific changes that were made in response to public
comment or for other reasons are identified and explained in notes
on the righthand margin of these pages.

PROPOSED WATER RIGHTS COMPACT
ENTERED INTO BY

THE CONFEDERATED SALISH & KOOTENAI TRIBES,
THE STATE OF MONTANA AND
UNITED STATES OF AMERICA

February 13,2013

FEBRUARY 13,2013 PROPOSED COMPACT Page 1
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PROPOSED WATER RIGHTS COMPACT
ENTERED INTO BY

THE CONFEDERATED SALISH AND KOOTENAI TRIBES,
THE STATE OF MONTANA AND
UNITED STATES OF AMERICA

This Compact is entered into by and among the Confederated Salish & Kootenai Tribes
of the FlatheadReservation, Montana, the Stateof Montana, and the UnitedStatesof Americato
settle all existing claims to water ofor on behalf ofthe Confederated Salish & Kootenai Tribes
within the State of Montana.

ARTICLE I - RECITALS

WHEREAS, pursuant to the Hellgate Treaty of 1855,12 Stat. 975, the Confederated
Salish and Kootenai Tribes reserved the Flathead Indian Reservation; and

WHEREAS, the Confederated Salish & Kootenai Tribes claim aboriginal water rights
and, pursuant to said Treaty, reserved water rights to fulfill the purposesof the Treaty and the
Reservation; and

WHEREAS, in 1979, the United States, on its own behalf and on behalfofthe
Confederated Salish & Kooteiiai Tribes, their members and Allottees brought suit in the United
States District Court for the District ofMontana to obtain a final determination ofthe Tribes'

water rights claims, see UnitedStates v. Abell, No. CIV-79-33-M (filed April 5,1979); and

WHEREAS, as a result of Congressional action and subsequent judicial interpretation,
state courts have been found to possess, under certain circumstances, adjudicatoryjurisdiction
overfederal reserved water rights heldin trustbythe United States for thebenefit of Indians;
see, McCarran Amendment 43 U.S.C. 666; Colorado River ConservationDistrict v. United
States, 424 U.S. 800 (1976);Arizona v. SanCarlos Apache Tribe, 463 U.S. 545 (1983); and

WHEREAS, the State ofMontana initiated a general stream adjudication pursuant to the
provisions ofChapter 697, Laws of Montana 1979, which includes claims regarding the
Confederated Salish & Kootenai Tribes' water rights; and

WHEREAS, the Montana Reserved Water Rights Compact Commission, under 85-2-
702(1), MCA, is authorizedto negotiate settlementofwater rights claims filed by Indian tribes
or filed on then-behalf by the United States claiming reserved waters within the State of
Montana; and

WHEREAS, the Federal district court litigationwas stayed in 1983pendingthe outcome
of Montana State court water adjudication proceedings, seeNorthern Cheyenne v. Adsit, 721
^^^^^^l^BBMII lllllllll III! II llll I I I | IBB^^^B II III MINI I . ,| ,.HI||||||||i^^MM^^^M
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I F.2d 1187 (9th Cir.1983); and ^-{p^jT

WHEREAS, the adjudication of Confederated Salish & Kootenai Tribes' water rights in
the State court proceeding has been stayed while negotiations are proceeding to conclude a
compact resolving all water rights claims of the Confederated Salish & Kootenai Tribes; and

WHEREAS, the Confederated Salish & Kootenai Tribes, or their duly designated
representatives, have authority to negotiate the Compact and the Tribal Council has the authority
to execute thisCompact pursuant to Article 6, Section 1,subsections (a), (c), and(u) of the
Constitution and Bylaws of the Confederated Salish andKootenai Tribes saidConstitution
adopted and approved under Section 16 of the Act of June 18,1934 (48 Stat. 984), as amended;
and

WHEREAS, the United States Attorney Genera), or a duly designated official of the
United StatesDepartmentof Justice, has authorityto execute the Compacton behalf of the •

| United States pursuant tothe authority tosettle litigation contained in28 U.S.C..516-17 and the ^-^Deieted: section
Federal legislation identified in Article VIII.B; and

WHEREAS, the Secretary of the Interior, or a duly designated official ofthe United
StatesDepartmentofthe Interior,has authorityto execute the Compacton behalf of the United
States Department ofthe Interior pursuant to 43 U.S.C. 1457, inter alia, and appropriate Federal
legislation as identified in Article VIII.B; and

WHEREAS, the ConfederatedSalish & KootenaiTribes, the State of Montana,and the
United States agree thattheTribal Water Right andotherwater rights described in theCompact,
subject to theprovisions oftheActofCongress identified inArticle VIII.B, is in satisfaction of
the water rights claims of the Tribes, their membersand Allottees,and of the United Stateson
behalf of the Tribes and their members and Allottees; and

WHEREAS, the Parties agree that it is in the best interest of all Parties that the water
rights claims of the Confederated Salish & Kootenai Tribes be settled through agreement
between and among the Tribes, the State of Montana, and the United States; and

WHEREAS, the Parties agree thatthereis a clearhydrological interrelationship between
the surfaceand groundwaterofthe Reservation, and each use ofwater on the Reservationmay
affect water use by all water users on the Reservation; arid

WHEREAS, the Parties agree that prudent and knowledgeable conservation,
management, aridprotection ofthe uses ofwater resources of the Reservation are essential to
the health and welfare ofall residents ofthe Reservation; and

WHEREAS, the Parties seek to secure to all residents ofthe Reservation the quiet
enjoyment ofme use ofwaters ofthe Reservation for beneficial uses; and
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WHEREAS, the Parties desire to create a unitary administration system that would
provide a single system for the appropriation and administration ofthe waters of the
Reservation and for the establishment and maintenance ofa single system ofcentral records for

| all water uses ofthe Reservation regardless ofwhether the use isbased onJState orJederal law:
and

NOW THEREFORE, the Parties agreeto enterintothe Compact for the purpose of
settling the water rights claims of the Confederated Salish & Kootenai Tribes, their members,
andAllotteesof the FlatheadIndianReservation, and of the UnitedStateson behalfof the
Tribes, their members and Allottees, and to provide the necessary foundation for the

] establishment ofaboard composed of-Tribal and.State appointed representatives to provide for
the unified administration of all water resources on the Reservation.

ARTICLE II - DEFINITIONS

The following definitions shall apply for purposes of the Compact:

1. "Acre-foot" or "Acre-feet" means the amount ofwater necessary to cover one acre to a
depth ofone (foot and is equivalent to 43,560 cubic feet ofwater.

2. "Acre-Feet per Year" means an annual quantity ofwater measured in^cre-feet over a
period ofa calendar year.

3. "Allottee"or "Allottees"means an ownerof an interestin a tract of landheld in trustby
the United States .which was allotted pursuant to the Act ofApril 23,1904,33 Stat. 302,
as amended, or the Act ofFebruary 25,1920,41 Stat 452, as amended.

4. f'Appropriation Right" means aright to appropriate water issued by the Water
Management Board pursuant to the terms ofthis Compact and the Law of
Administration.

5. "Arising UnderStateLaw"means, as applied to a waterright, a waterrightcreated under
Montana law and does not include water rights created or defined under Federal law.

6. "Basin 76D" means the hydrologic Basin 76D, including the Kootenai River and its
tributaries, as shown in Appendix 1.

7. "Basin 76E" means the hydrologic Basin 76E, including Rock Creek and its tributaries,
as shown in Appendix 1.

8. "Basin76F" meansthe hydrologic Basin76F, includingthe Blackfoot Riverand its
tributaries, as shown in Appendix 1.
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9. "Basin 76G" means the hydrologic Basin 76G, including the Clark Fork River above the
Blackfoot River, and its tributaries, as shown in Appendix 1.

10. "Basin 76GJ" means the hydrologic Basin 76GJ, including Flint Creek and its tributaries;
as shown in Appendix 1.

11. "Basin 76H" means the hydrologic Basin 76H, including the Bitterroot River and its
tributaries, as shown in Appendix 1.

12. "Basin 761" means the hydrologic Basin 761, including the Middle Fork Ofthe Flathead
River and its tributaries, as shown in Appendix 1.

13. "Basin 76J" means the hydrologic Basin 76J, including the South Fork of the Flathead
River and its tributaries, as shown in Appendix 1,

14. "Basin 76K" means the hydrologic Basin 76K, including the Swan River and its
tributaries, as shownin Appendix 1.

15."Basin76L"means the hydrologic Basin76L, including the Flathead Riverbelow
Flathead Lake, and its tributaries, as shown in Appendix 1.

16. "Basin 76LJ" means the hydrologic Basin 76LJ, including the Flathead River to arid
including Flathead Lake, and its tributaries, as shown in Appendix 1.

17. "Basin 76M" means the hydrologic Basin 76M, including the Clark Fork River between
the Blackfoot River and the Flathead River, and its tributaries, as shown in Appendix 1.

18. "Basin 76N" means the hydrologic Basin 76N, including the Clark Fork River below the
Flathead River, and its tributaries, as shown in Appendix 1.

19. "Call" means the right ofthe holder of a water right with a senior priority date and an
immediate need for a use of water to require a holder ofa water right with a junior
priority date to refrain from appropriating water otherwise physically available until the
senior water right is satisfied.

20. "cfs" means cubic feet per second.

21. "Change in Use" means an authorized change in the point of diversion, the place ofuse,
the period ofuse, the purpose of use, or the place of storage of an Appropriation Right
issued by the Water Management Board under this Compact and the Law of
Administration, or ofan Existing Use. A changed water right retains the original priority
date of that right.
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22. "Compact" means this water rights settlement entered into by the Confederated Salish &
Kootenai Tribes, the State and the United States.

23. "DNRC" means the Montana Department ofNatural Resources and Conservation, or any
successor agency.

24. "Effective Date" means the date on which the Compact is finally approved by the Tribes,
by the State,aridby the UnitedStates,and on whichthe Lawof Adriiinistration has been
enacted and taken effect as the law ofthe State and the Tribes, whichever date is latest

25. "Existing Use" means a use ofwater under color ofTribal, State or Federal law in
existence as ofthe Effective Date, including uses in existence on that date that are
eligible for either ofthe registration processes set forth in the Law ofAdministration;
provided that any portion of a Water Right Arising Under State Law within the
Reservation that is, at any point after the date the ratification of the Compact by the
Montana legislature takes effect under State law, voluntarily relinquished or is legally
determined to be abandoned, relinquished, or have otherwise ceased to exist, shall be
stricken from the relevant basin decree as a Water Right Arising Under State Law arid be
entitled to no further protectionas such a right or as an ExistingUse.

26. "Farm Turnout Allowance" or "FTA" means the volume of water that each acre of land
served bytheFIIP is entitled tohave applied to it ina given irrigation season, as
determinedby the Project Operator pursuantto the FIIP Water Use Agreement

27. "FlatheadIndianIrrigation Project" Or "FIIP" meansthe irrigation projectdeveloped by
the UnitedStatesto irrigatelandswithinthe Reservation pursuantto the Act of April23,
1904, Public Law 58-159,33 Stat, 302 (1904), and the Act ofMay 29,1908s Public Law
60-156,35 Stat. 441 (1908), and includes, but is not limited to, all lands, reservoirs,
^asernents, rights-of-way, canals, ditches, laterals, or any other FIIP facilities, whether
situated on or off the Reservation, headgates,pipelines,pumps,buildings,heavy
equipment, vehicles, supplies, recordsor copiesof records and all otherphysical, tangible
objects, whether of real or personal property, usedin the management arid operatiori of
the FIIP.

28. "FIIP InfluenceArea" means the area encompassingthe lands served by diversion works
that are directly influenced by the operations of the FIIPas identified on the mapattached
hereto as Appendix 2.

29. "FIIP Water Use Agreement"means the agreemententered into by the Tribes, the
Flathead Joint Board ofControl, and the United States, which specifies the administration
of FIIPandFHP-related instream and irrigation portions of the Tribal Water Right, and
which contains ancillary agreements, asattached hereto asAppendix 3. j
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30. "Flathead Indian Reservation" or "Reservation" means all land within the exterior
boundaries ofthe Indian Reservation established under the July 16,1855 Treaty of
Hellgate (12 Stat,975),notwithstanding the issuance of any patent,and including rights-
of-way running through the Reservation.

31. "Flathead Joint Board of^oritrof' means the Flathead Joint Board ofControl, the
operating agent ofthe Flathead, Mission, and Jocko Valley Irrigation Districts, local
governments under Montana law.

32. "Flathead Reservation Water Management Board" or "Board" means the entity
established by this Compact and the Law ofAdministration to administer the use ofall
water rights on the Reservation upon the Effective Date.

33. "Flathead System Compact Water" means that portion of the Tribal Water Right
consisting of 229.383 Acre-feet per year that the Tribes may withdraw from the Flathead
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34. "Groundwater" means any water that is beneath the surface of the earth.

35. "High Mountain Lakes" means those lakes shown in Appendixjl.

36. "Hungry Horse Dam" means the dam that isa part ofthe Hungry Horse |Projectj._

37. ."Hungry Horse Project" means that project authorized by the Act of June 5,1944 (58
Stat. 270, Public Law 78-329) to be constructedand operatedby the US Bureau of
Reclamation, TheActof May 29,1958(Public Law 85-428) amended theauthorizing act
to make Hungry Horse a Reclamation project subject to Reclamation laws.

38. "Hungry Horse Reservoir" means the reservoir that is a part of the Hungry Horse
Project.

39. "Individual Indian Owner" means a Tribal member and his or her heirs of ah Allottee and

his or her heirs who is an owner of trust or restricted lands and who has a documented use

of the Tribal WaterRight registeredpursuant to the terms of this Compactand the Law of
Administration.

40. "Instream Flow" means a stream flow retained in a watercourse to benefit the aquatic
environment. Instream Flow may include natural flow or streamflow modified by
regulation, diversion, of other modification.

41. "Law ofAdministration" means the body of laws eriacted by both the State and the
Tribes to provide for the administration of surfacewater and Groundwaterwithin the
Reservationa as well as thosewatersthat appertain to the operation and maintenance of
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the FIIP that have been divertedor transportedonto the Reservationfor FIIP purposes,
that are bothmaterially consistent withthe substantive provisions ofAppendix 4.

42. "Lease"friearis, as applied to the Tribal Water Right, to authorize a Person or Persons to
use any part of the Tribal Water Right through a service contract, temporary assignment,
or other similar agreement of limited duration.

43. "MFWP" means the Montana Department ofFish, Wildlife, and Parks, or any successor
agency.

44. "New Development"means the developmentof a use of the Tribal WaterRight set forth
in the Compact,from any source, commencingafter the EffectiveDate, aridencompasses
all uses of the Tribal Water Right not included within the definition ofExisting .Use.

45. "Parties" means the Tribes, the State, and the United States.

46. "Person" means an individualor any other entity, public or private, includingthe tribes,
the State, and the United States, and all officers,agents and departments of each
sovereign.

47. "ProjectOperator" meansthat entitywiththe legalauthority and responsibility to operate
the Flathead Indian Irrigation Project

48. ^Secretary" means the Secretary ofthe United States Departmerit ofthe Iriterior, orthe
Secretary's duly authorized representative.

49. "State" meansthe Stateof Montanaand all officers, agencies, departments and political
subdivisions thereof.

50. "Stock Water" means water used for livestock.

51. "Tribal Council" means theduly elected governing body of theConfederated Salish &
Kootenai Tribes of the Flathead Reservation, Montana.

52."Tribal Natural Resources Department"jrieans thegovernmental subdivision of the
Tribesauthorized by TribalOrdinance No. 78-B,as amended, or any successoragency.

53. "Tribal Water Right" means the water rights ofthe ConfederatedSalish& Kooteiiai
Tribes, including any Tribal iriefnber or Allottee; whose basis is Federal law, as set forth
in ArticleIII.A,ArticleIILC.l.a throughj, ArticleIII.C.l.k.i, ArticleIll.C.l.l.i, Article
III.D.1 through 3 and Article III.D.7 and 8. The term "Tribal Water Right" also includes
those rights identified in Article IH.rlthat are appurtenantto lands taken into trust by the
United States on behalfofthe [Tribesj
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54. "Tribes" means the Confederated Salish & Kootenai Tribes ofthe Flathead Reservation,
Montana, and all officers, agencies, and departments thereof.

55v "United States" means the Federal government and all officers, agencies and departments
thereof.

56. "Water Rights Arising Under State Law" means those valid water rights Arising Under
State Law existing as of the Effective Date and not subsequently relinquished or
abandoned, as those rights are: decreed or to be decreed by the Montana Water Court
pursuant to 85-2-234, MCA; permitted by DNRC; exempted from filing iri the State
adjudication pursuant to 85-2-222, MCA; or excepted from the permitting process
pursuant to 85-2-306, MCA.

57w "Wetland" means an area that is inundated or saturated by surface water or Groundwater
at a frequency arid duration sufficient to support, and that under normal circumstances
does support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs and similar areas.

ARTICLE III -^WATERJMGHTS OF THE TRIBES

The water rights of the Tribes quantified in Article III are composed of two parts: water rights
whose basis is federal law that are defined and referred to as the Tribal Water Right and those
Water Rights Arising Under State Law identified inArticle Ill.C.l.k.ii. IlI.C.l.l.ii. III.D.4 and5.
andlllM

Religious or Cultural Uses. The Tribal Water Rightdescribed in this Article III
includes all traditional, religious, or cultural usesof waterby members of the
Confederated Salish & Kootenai Tribes within Montana. Individual exercises of
traditional cultural or religious usesare exehipt frprri the Registration process contained
in the Law ofAdministration.

B. Abstracts ofWater Right Abstracts ofwater right appended to this Compact are a
substantive element of this Compact. The language ofthe abstracts, including all
informational remarks, shall control in the event of any inconsistency between the
Compact and the abstracts ofwater right: provided however, that the Parties upon
written mutual agreement may make technical corrections to the abstracts prior to the
Parties submission to the Montana Water Court of the motion for entry of the Proposed
Decree identified in Article VII-.B. Such technical corrections are pursuant to. and shall
not be deemed a modification oramendment of. this |Compac4

C. Basins 76L and 76 LJand Flathead Indian Irrigation Project Irrigation Water
Diversions from Basins 76F and 76N.
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1. Quantification.

a. Flathead Indian Irrigatipn Project. The Tribes have the right to water that
is supplied to the Flathead Indian Irrigation Project to be used for such
purposes in such volumes and flow rates and from such sources of supply as
identified in abstracts of waterrightattached hereto as Appendix 5 to this
Compact. The exercise ofthis portion ofthe Tribal Water Right is subject to
the FIIPWater UseAgreement entered intoby the Tribes, the Flathead Joint
Board ofControl, arid the United States. That Agreement is attached to this
Compact as Appendix 3.

The priority date for the portion of the Tribal Water Right used by the FIIP is
July 16, 1855.

b. Existing Uses by the tribes, their Members and Allottees.

i. The Tribal Water Right includes all existing uses by the Tribes, their
members and Allottees that are not Water Rights Arising Under State Law
and are not otherwise specifically quantified in other sections ofthis
Article HI.

ii. Water Rights Arising Under State Law heldbytheTribes, jheir Members
and AllotteesWill be satisfied pursuant to their owntermsas finally
decreed by the Montana Water Court or permitted by the DNRC.

iii. For each existing use identified in this Article III.C.1.b.i to be valid and
enforceable,the Tribes, or each Tribal membefor Allottee claimingsuch
an existing use shall complete the process for the registration of uses of
the Tribal Water Right set forth in the Law of Administratioa Such uses
include but are not limited to irrigation, Stock Wafer, domestic,
commercial,municipaland industrial,as well as those historically
irrigated allotments thatare heldby individuals iritrustby the United
States that are not served by the FIIP that are identified on the map and
table attached hereto as Appendix 6.

iv. Usesof the Tribal Water Rightfor which abstracts areappended to this
Compact, including uses on the FIIP, are exempt from the registration
requirement set forth in Article III.C.I.b4|i

The prioritydate for wateruses registered pursuant to ArticleIII.C.1.b^lL
and the Law of Administration is July 16,1855.

c. Flathead System Compact Water.The Tribes have a direct flow water right
from the Flathead Riverwiththe followine^lements:
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Sonrce ofWater: Flathead River. Flathead Lake, and the South Fork of the

Flathead River up toHungry Horse [Reservoir
Point of Diversion: From Flathead Lake or the Flathead River, either on or
off of the Reservation
Purpose: Any beneficial use
Diversion Volume: 229,383 Acre-feet per year
Depletion Volume: 128,158 Acre-feet per year
Period of Diversion and Depletion: January 1 through December 31

L As part of the Tribal Water Right quantified in this Article III.C.1.c, the
Tribes shall be entitled to an allocation of90.000,Acre-feet per year, as
measured at the Hungry Horse Dam, Ofstorage water in Hungry Horse
Reservoir. '

This water right shall be used in a manner that ensures impacts associated
with the exercise ofthis water right are such that those impacts are no
greater than those identified in model run: Natural Q + 90K ofthe United
StatesBureauof Reclamation's FinalFlatheadBasinDepletions Study
(USBR, October 2012), appended hereto as Appendix 7. In the event that
the impacts exceed those identified in model rum Natural Q + 90K of the
United States Bureau ofReclamation's Final Flathead Basin Depletions
Study, the use of the water right set forth in this Article III.C.1.c shall be
reduced in such amounts as are necessary to immediately achieve impacts
that are no greater than those identified in model run: Natural Q + 90K of
the United States BufeauofReclarriatioh's Final FlatheadBasin
Depletions Study.

The releases ofthe stored water identified in Article Ill.C.l.c.i shall be

limited in accordance with the "Biological Impact Evaluation and
Operational Constraints for a proposed 90,000^cre-foot withdrawal"
(State ofMontana, September 14,2011) appended hereto as Appendix 8.
The Parties upon mutual written agreerhent, and iriconformance with
other applicable provisions of law including but not limited to the
EndangeredSpeciesAct of 1973,16 U.S.C.J531, et seq.,may amendthe
Biological Impact Evaluation Constraints identified in the September 14,
2011 report. Such amendments are pursuant to, and shall not be deemed a
modification of amendment of, thisjCompact.

The exercise ofthis watef right shall conform with the minimum instream
flow schedules, as measured at the USGS gaging station on the Flathead
River at Columbia Falls (12363000) arid the USGS gaging station on the
Flathead River at Poison (12372000) as identified in Tables 3 through 6 of
the United States Bureau of Reclamation's Final Flathead Basin
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Depletions Study, as well as the minimum flow requirements set forth in
Table 5 must also be met dOwnstreafn at USGS gaging station on the
Flathead River at Perma (123887000). The exercise ofthis water right
shall also conform to the ramping rates, as measured below Kerr and
Hungry Horse Dams, and identified in Tables 3 through 6 ofthe United
States Bureau ofReclamation's Final Flathead Basin Depletions Study. In
the event that the minimum instream flow schedules or ramping rates are
notmet, theuseof thewater right set forth inthisArticle III.C.l.c shall be
suspended until such time as those minimum instream flow schedules and
ramping rates are achieved. The Parties upon mutual written agreement,
and in conformancewith applicableEndangeredSpeciesAct aridFederal
Energy Regulatory Commission licensing requirements for the three
previously identified sites, may amend the limitations for releases frofn
Hungry Horse Reservoir that are required to conform with minimum
instream flow arid ramping rate schedules at these sites. Such
amendments are pursuant to, and shall not be deemed a modification or
amehdriient of, this.Compact.

v. The exercise of this water right shall also conform with the Flathead Lake
filling criteria identified on page 12 ofthe United States Bureau of
Reclamation's Final Flathead Basin Depletions Study.

TheTribes mayuse anyamount of the stored wateridentified inArticle
III.C.1.c.i that is not necessary to be released each year pursuant to the
provisions of,Articles III.C. l.c.ii-v, for any beneficial purpose, subject to
the terms and conditions of this Compact, including the total diversion and
depletionvolumesassociatedwith the water right set forth in this Article
III.C.l.c.

vii. Use of the 90.000Acre-feet ofwater from Hungry Horse Reservoir is
subject to theapproval of, andanyterms andconditions specified by,
Congress.

viii. The priority date for Flathead SystemCompact Water is July 16,1855.

ix. Any development by the Tribes of this Flathead System Compact Water
Right outside the boundariesof the Reservation shall be pursuant to
Article IV.B.5.|cj. • '

x. The abstract of water right for this Flathead System Compact Water Right
is attached hereto as Appendix ^

d. Instream Flow Rights on Reservation.
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i. Natural Nodes. The Tribeshave Instream Flowrights in the quantities
and locations identified in the abstracts ofwater right attached hereto as
Appendix.yX

ii. FIIP Nodes. TheTribes haveInstream Flowrightsin the quantities and
locations identified in the abstracts ofwater right attached hereto as
AppendixJ1. The exercise ofthese rights is subject to the provisions of
the FIIP WaterUseAgfeernent enteredirito by the Tribes,the Flathead
Joint Board ofControl, and the United States.

iii. Other Instream Flows. The Tribes have Instream Flow rights in the
quantities and locations identified in the abstracts of water right attached
hereto as Appehdix.12. The Tribes shall defer the enforcement ofeach of
these rights until an enforceable flow schedule for that right has been
established pursuant to the process set forth in the Law ofAdministration
for the development of such enforceable schedules.

iv. Interim Instream Flows. Until such time as thejnstream Flow water
rights setforth in Article IH.C.l.d.ii become enforceable, the Tribes shall
be entitled to enforce those interim instream flows established pursuant to
JointBoardofControl v. UnitedStates, 832 F.2d 1127,cert, denied.486
U.S. 1007 (1988), inanystream subject to those interim instreani flows.
These interim instream flows are identified in the document attached
hereto as Appendixj3. The Tribes and the United States shall enforce
these interim instream flows only pursuant to existing practice as of
November 1,2012, as described in the protocols attached hereto as
Appendix-14. Ilfoperational or other improvements agreed to by the
Tribes and Project Operator lead to greater interim instream flows, then
those instream flows will.also be enforceable onlypursuant to existing^
practiceas of November 1.2012. as described in the protocolsattached

e.

hereto asAppendix 14. Once theInstream Flovvj water rights setforth in
Article III.C.l.d.ii become enforceable for any stream identified in this
Article III.C.l.d.iv, the interim instream flow format stream shall cease to
be effective,in the relationship identified in Appendix.13.

The priority date for the Instreani Flow water rights set forth in this
Article III.C.l.d is time immemorial.

Minimum Pool Elevations in Flathead Indian Irrigation Project
Reservoirs. The Tribes have the right to water necessary to maintain
minimum poolwateflevels forFlIPfeserVoirs in the quantities and locations
set forth in the table and abstracts ofwater right appended hereto as Appendix
j5. The exercise of these rights is subject to the festrictions of the Bureau of
Indian Affairs' annual review of reservoir operations.
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Thepriority date for the waterrights set forth in thisArticle III.C.l.e is July
16, 1855.

f. Wetland Water Right. The Tribes have the right to all naturally occufring
water necessary to maintain the Wetlands identified in the abstracts ofwater
right attached hereto as Appendix^.

The priority date fof the Wetlands water rights set forth in this Article IH.C.l.f
is time immemorial.

g. High Mountain Lakes Water Right The Tribeshavethe fight to all
naturally occurring water necessary to maintain the High Mountain Lakes
identified in the abstractsof water fight attached hereto as AppendixT17.

Thepriority datefor theHigh Mountain Lakes water rights set forth in this
Article III.C.l.g is time immemorial.

h. Flathead Lake. The Tribes have the right to all naturallyoccurringwatef
necessary to maintain the level of the entirety of Flathead Lake at an elevation
of 2883 feet above mean sea level as described in the abstract ofwaterjjght
attachedJieretoas Appendix,! 8.

The priority date for the water right set forth in this Article III.C.1.h is time
immemorial.

i. Boulder Creek Hydroelectric Project. The Tribes have the right to water
necessary to operate the Boulder Creek Hydroelectric Project as identified in
the abstracts of waterrightattached hereto as Appendixjg.

Thepriority date for the Boulder CreekHydroelectric Project waterrightset
form in this ArticleIII.C.11 is July 16,1855.

j. Hellrbaring Hydroelectric Project. The Tribeshavethe waterright to water
necessary to operate the Hellroarmg Hydroelectric Project as identified in the
abstracts of water rightattached hereto as Appendix^Q.

Thepriority datefor theHellroaring Hydroelectric Project water rightset forth
in this Article III.C.1.J is July 16,1855.

k. Wetlands Appurtenant to Lands Owned by Montana Fish Wildlife and
Parks.
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i. The Tribes and MFWP have the right to all naturally occurring water
riecessary to maintain the Wetlands identified in the abstracts ofwater
right attached hereto as Appendix 21-

The priority date forZetland water rights appurtenant to lands owned by
MFWP is time immemorial.

ii. Upon the Effective Date, the Tribes shall be added as a co-owner with
MFWP ofwater right number 76L 153988-00, the abstract ofwhich is
attached hereto as AppendixJ22. MFWP shall make reasonable efforts to
defend this right in the Montana General Stream Adjudication. The Tribes
havethe right but not the dutyto participate in the defenseof this right in
the Adjudication.

iii. The Tribes shall be added in an expeditious manner as a co-owner to any
waterrightwitha fishor fishandwildlife purpose that is appurtenant to
land acquired by MFWP on the Reservation after the Effective Date,

iv. The Tribes shall be added in an expeditious manner as a co-owner to any
Wetlands water right acquired by MFWP pursuant to the Law of
Adfriiriistfation.

v. MFWP shall be the sole entity entitled to manage the water rights
identified in Article III.C. l.k. The recognition ofthese co-owned water
rights doesnotconferonthe Tribesanyauthority overthe management of
the MFWP-owried lands to which these watef rights afe appurtenarit.

MFWP shall nieet and confer with the Tribes on a biennial basis, or on such
other timeframe as the Tribes and MFWP may mutually agree, to discuss the
exercise of these water rights.

Wetlands Appurtenant to Lands Owned by Department of Interior Fish
and Wildlife Service.

i. TheTribes andDOIFWShave the rightto all naturally occurring water
necessary to maintain the Wetlands identified in the abstracts ofwater
right attached hereto as Appendixes.

ii.

The priority date forTWetland water rights appurtenant tolands owned by
DOI FWS is time immemorial.

Upoft the Effective Date, the Tribes shall be added as a co-owner with
DOI FWS ofwater right numbers 76L 99338 00,76L 99339 00, and 76L
99340 00, the abstracts ofWhich afe attached hereto as Appendix^4. DOI
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111.

IV.

FWS shall make reasonableefforts to defend this right in the Montana
General StreamAdjudication. The Tribes have the right but not the duty
to participate in the defenseof this right in the Adjudication.

The Tribesshallbe addedin an expeditious manneras a co-owner to any
water rightwith a fishor fishandwildlife purpose that is appurtenant to
land acquired by DOI FWS on the Reservation after the Effective Date,

The Tribes shall be added in an expeditiousmarineras a co-ownerto any
Wetlandswater right acquiredby DOI FWS pursuantto the Law of
Administration.

Deleted: of this Compact

v. DOI FWS shall be the sole entity erititledto managethe water rights
identified injhis Article III.C.1.1. The recognition of these co-owned
water rights does not confer on the Tribes any authority oyer the
management of the DOIFWS-owned landsto whichthesewatefrightsare
appurtenant.

vi. DOI FWS shall meet and confer with the Tribes on a biennial basis, Oron
such other timeframe asthe Tribes and DOI FWS may mutually agree, to
discuss the exercise of these water rights.

D. Instreani Flow Water Rights Offofthe Reservation.

1. MainstemInstream FlowRight in the KootenaiRiver (Basin76D), TheTribes
have an Instream Flow water right for the mainstem ofthe Kootenai River for the
reachandwiththe associated flow ratesset forth in the abstract of waterright -
attached hereto asAppendix,2_5. The measurement point forthiswatef right isUSGS _^~~^\~ Deleted: 2.1"
streamflow gage #12305000 located at Leonia, Idaho.

a. The prioritydate for this waterright is time immemorial.

b. Theperiod of useof thiswaterright is January 1to December 31ofeachyear.

c. The purpose of this water right is for the maintenance and enhancement of
fish habitat. This right shallhot be changedto any otherof additional
purpose.

d. The point ofdiversion and place ofuse for this water is instream. This water
right shall riotbe exercised in conjunction with any artificial diversion.

e. Theability to enforce thisrightshall besuspended so longas Libby Dam
remains in existence andtheArmy Corps of Engineers' operations of thatdam
are conducted consistently with the 2008 Federal Columbia River Power
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System Biological Opinion, and the 2010 updated Biological Opinion,
specifically as described in Reasonable and Prudent Alternative Action (RPA)
No. 4 (Storage ProjectOperations), TableNo. 1 (Libby Dam), including the
Northwest Power and Conservation Council's 2003 mainstem amendments to

the Columbia River Basin Fish and Wildlife Program, or any subsequent
Biological Opiniori(s) governing the sameRPAsand Operations.

In the event of changes to the U.S. Army Corps ofEngineers' (Corps)
responsibilities under the Endangered Species Act of 1973,16 U.S.C. j 531, et
seq. (ESA), such as the delisting of resident and anadromous fish species, that
no longer require the Corps to opefate Libby Dam pursuant to ESA section 7
biological opinions or other substantive ESA requirements, the United States,
acting through the Corps, the Tribes, and the State shall establish written
protocols and understandings on meeting and enforcing the Tribes' mainstem
Jnstream FJowright in the Kootenai River while also ensuring that the Corps'
operations OfLibbyDam meetalLFederal statutory and regulatory
requirements and obligations. Provided however, that any such enforcement
protocol shallhotalterthe limitations on Callset forth in Article HlJXl.g.

g. Should the suspension on enforcement set forth in. Article III.D.1.e be lifted
due to the removal of Libby Dam, this water right may be exercised to make a
Call only against junior users whose point ofdiversion is from the mainstem
of the Kootenai Riverandnot its tributaries, thepurpose of whose rights is
irrigation and whose source of supply is surface water, or against junior users
the purpose ofwhose rights is irrigation, whose source of supply is
Groundwater that is connected to the mainstem of the Kootenai River, and
whose flow rate is greater than 100 gallons per minute.

h. Call may be made only when the average daily flow drops below the
enforceable levelfor theprevious 24-hour period.

Mainstem Instream Flow Right in the Swan River (Basin 76K). The Tribes have
ah Iristreafh Flowwater rightfor the reachof the mainstem of the SwanRiverwith
the associated flow rates set forth in the abstract ofwater right attached hereto as
Appendix26. The measurement point for this water right is USGS streamflow gage
#12370000 located immediately below Swan Lake near Big Fork, Montana.

a. The priority date for this water right is time immemorial.

b. The period of use of this water right is January 1 to December31 of each year.

c. The purpose ofthis water right is for the maintenance and enhancement of
fish habitat. This right shall not be changed to any other or additiorial
purpose.
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d. The point of diversion and place of use for this water right is instream. This
water right shall not be exercised in conjunction with any artificial diversion.

e. The Tribes, and/of the Uriited States on behalf ofthe Tribes, shall be entitled
to makea Call to enforcethis water rightonlyagainstjunior usersthe purpose
of whose rights is irrigation and whose source of supply is surface water, or
against junior users the purpose ofwhose rights is irrigation, whose source of
supply is Groundwater connected to surface sources in Basin 76K and whose
flow rate is greater than 100 gallons pef minute.

f. Callmaybe made onlywhenthe average dailyflow dropsbelow the
enforceable level for the previous 24-hour period.

3. Mainstem Instream Flow Right in the Lower Clark Fork River (Basin 76M and
76N). The Tribes have a 5000 cfs Instream Flow water right for the reach of the
mainstem of the Clark Fork River as set forth in the abstract of water right attached
hereto asAppendix^!- The measurement point forthiswater right isUSGS _i^--( Deleted:
stfeamflowgage #12391950 located immediately belowCabinet Gorge Dam in
Idaho.

a. The priority date for this water right is time immemorial.

b. The period of use of this water right is January 1 to December31 of each year.

c. The purpose of this water right is for the maintenance and enhancement of
fish habitat. This right shall not be changed to any other of additional
purpose.

d. The point of diversion and place ofuse for this water right is instream. This
waterrightshall notbeexercised in conjunction withanyartificial diversion.

e. The Tribes,and/orthe UnitedStateson behalfof theTribes, shall be entitled
to make a Call to enforce this water right only againstjunior users whose
point ofdiversion is from the mainstem of the Clark Fork River and not its
tributaries, thepurpose ofwhose rights is irrigation andwhose source of
supply is surface water, or againstjunior users the purposeof whose rights is
irrigation, whose source ofsupply is Groundwater connected to the mainstem
of theClark Fofk River andwhose flow rate is greater than 100 gallons per
minute.

f. Callmay be madeonly whenthe average daily flowdropsbelowthe
enforceable level for the previous 24-hourperiod.
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g. For so longas the CabinetGorgearidNoxonDamsremainin existefice, the
enforceable level ofthis right is a flow rate equal to the lesser of 5000 cfs or
the minimum flowlevelestablished bythe FERC as a conditiori on the liceftse
for the Cabinet Gorge and Noxon Dams as that license condition may be
modified over time.

Co-ownership of Instream and Public Recreation Water Rights Held by
MFWP.

a. Upon the Effective Date, the Tribes shall be added as a co-owner with MFWP
of the.Water Rights Arising Under State Law held by MFWP forJnstream

Deleted: of the Compact

Deleted: waterrights

Flow and recreation purposes that are identified on the tables attached hereto ^-f Deleted: instream flow
asAppendix^ andAppendix29. Nothing inthisco-ownership changes any __r Deleted: 24
of the other elements of these Water Rights Arising Under State Lawj ~\f
including their priority dates or flow rates.' ^~

The,W_ater RightsArising UriderState Law ideritified iriAppendix
J28 shallbe included as partof the proposed decree to be filed with'
theJ^ontoa^WjtexCourt pureuj|itto_Articl_e^I.B.lj

The.Water Rights Arising Under State Law identified in Appendix
22.shall proceed through the Montana General Stream
Adjudication as thoughthey were not included in this Compact.
MFWP shallmake reasonable effortsto defend eachof theserights
identified in Appendixes in the Montana General Stream
Adjudication. The Tribes have the right but not the duty 'to_
participate inthe defense ofthese rights intheAdjudication!

1. As co-owners, the Tribes and MFWP shall meet and confer oh a biennial
basis, or Onsuch other timeframe as the Tribes and MFWP may mutually
agree, to discuss the exerciseofjhe rights identifiedin Article III.DAa, with a
goal of establishiriga joint plan for the exercise of these rights. '
Notwithstanding this planning process, the Tribes and MFWP each retain(s)
the unilateral right to exercise each water right identified inftrticle III.DAa
as each deem(s)appropriate, but neither the Tribes nor MFWPhas any
affirmative duty to take any particular action in regafd to the exercise ofany
ofthese /ights.

Co-ownership ofWater Right Number 76M 94404-00 (Milltown Dam) in
Basin 76G (Upper Clark Fork).

1. Uponthe datetheratification of thisCompact by the Montana legislature
becomeseffective uridefState law.TWater Right Arising Under State Law
number 76M 94404-00 is changed as follows: the right is split info two
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separate active and enforceable-WaterRights Arising Under State Law, 76M
94404=01 and 76M 94404-02, and the original water rightglgmgnts shall be
changed to support the maintenance and enhancement of fishhabitat andshall
take the form of two enforceable hydrographs. The .elements of the changed
and split water right are set forth in the two water rights abstracts attached
hereto as Appendix^O. Thejneasurement pointfor 76M 94404-01 will move
upstream alongthejClark Fork Riverto USGSgage#12334550 at Turah,
Montana, and the measurement point for 76M 94404-02 will move upstream
along the Blackfoot River toUSGS gage #1234000 atBonner. [Montana^

L The period ofuse of this water right is January 1 to December 31 ofeach
yeaf.

it Thepointofdiversion andplace of usefor thiswater rightis instream.

iii. this water rightshall notbe exercised in conjunction with anyartificial
diversion.

iv. MFWP,and the Tribes after they become co-owners,aridsubject to the
limitation on enforcement set forth in Article III.D.5.C, shall be entitled to
make a Call to enforce thiswater right only against juniorusers the
purpose of whose rights is irrigationand whose source of supply is surface
water, or againstjunior users the purposeof whose rights is irrigation,
whose source of supply is Gfouhdwatefand whose flow rate is greater
than 100 gallons per minute.

VI.

The enforceable levels ofthis water right are identified in the table
attached hereto as Appendix<3J.. The minimum enforceable level of this
right is 700 cfs at the location of USGSgage #1234000 at Bonner, and
500 cfs at the location ofUSGS gage #12334550 at Turah.

Call may be initiatedon the day followinga five-consecutive-day-period
where four outof five average daily river flows fall below their respective
daily enforceablehydrographsvalues; Call may persist until such time as
two average daily flows ofthe previous five-consecutive-day-periodare in
excessof theirrespective enforceablejivdrograph's values.

Upon the Effective Date, the Tribes shall be a co-owner with MFWP of this
water right. As co-owners, the Tribes and MFWP shall meet and confer on a
biennial basis,or on suchothertimeframe as the Tribesand MFWP may
mutually agreeto, regarding the exercise of theserights, witha goalof
establishing ajointjpiarj for the exercise ofthis right. Notwithstanding this
planning process, the TribesandMFWP eachretains the unilateral rightto
exercise this water right as each deems appropriate,but neither the Tribes nor
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MFWP has any affirmative duty to take any particular action in regard to the
exercise of this right.

The ability to enforce this right shall be suspended for a period of 10 years
from die datethe ratification of this Compact by the Montana legislature
becomes effective under State law. During and after this period, the Tribes
and MFWP shall engage with other stakeholders in the Upper Clark Fork
Basin on water managementsubjects including,but not limitedto, drought
planning and the exercise ofthis water right inconjunction with the othef
water rights in the Basin.

Fof any analysis of the legal availability ofwater in the Upper Clark Fork
Basin, this right shall be considered to have a year-round flow rate of2000 cfs
as measured at the location of USGS gauge #12340500 below the confluence
of the Blackfoot and Clark Fork Rivers.

e. No owner of this water right, acting independently or jointly, shall be entitled
to lease, sell or change the purpose of this water right.

f. The Water Rights Arising Under State Law identified in this Article III.D.5
shall be finally decreed aspart ofthedecree of thisCompact thatwill be
proposed tothe Montana Water Court pursuant toArticle VH.[b[

6. Contract Rights to StoredWater Heldby MFWPin Basin76H(Bitterroot).

a. MFWP isa party to twocontracts forthe delivery of stored water from
Painted Rocks Reservoir: MFWP Water Purchase Contract Painted Rocks,
between MFWP and DNRC, July 12,2004 (attached hereto as Appendix32);
and Water PurchaseContract,March 5,1958, as amendedon March 5,1958
(attached heretoas Appendix.33). In the eventthat MFWP obtainsan
ownership interest in anywater rights pursuant to these contracts orobtains an
ownershipinterest in any water rights pursuant to any future contract for the
delivery ofwater from Painted Rocks Reservoir, MFWP shall takeallsteps
necessary to vest the Tribesas a co-owner of said waterrights in an
expeditious manner.

b. MFWP is a partyto a contractfor the delivery of storedwater from Lake
Como: Agreehient Between the Bitterroot Irrigation Districtand the United
StatesDepartment of the Interior, Bureauof Reclamation for the Operatiori of
the Enlarged Storage Pool at LakeComo, July, 1994(attached heretoas
Appendix«34). In the event that MFWP obtains an ownership interest in any
waterfightspursuantto this contract, of obtainsan ownership interestin any
Water rightspursuantto any futurecontractfor delivery of waterfromLake
Como, MFWP shalltakeall stepsnecessary to vestthe Tribesas a co-owner
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ofsaid water rights in an expeditious rnanner.

c. MFWP shall manage the Painted Rocks and Como contract rights, in a
prudent, biologically based arid erivirorimeritally sound rhahner, and within the
terms and conditions ofthese contracts. MFWP will manage in the same
mariner any future contracts for the delivery of water from Painted Rocks or
Lake Como to which MFWP becomes a party. The Tribes are an intended
beneficiaryofMFWP's managementof these contracts,and have die right to
challengeMFWP's managementdecisions in a court of competent
jurisdiction.

d. MFWP shall meet and confer with the Tribes on a biennial basis, or on such
other timeframe asthe Tribes and MFWP may mutually agree to, regarding
the management of these contract rights. Ifthe Tribes become co-owners of
arty water right pursuant to thisArticle III.p.6of theCompact, theTribes and
MFWP shalleachretainthe independent rightto exercise eachwaterrightas
each deems appropriate. Neither the Tribes nor MFWPhas any affirmative
duty to take any particularaction in regard to the exerciseof any of such
rights. The Tribes donot assume anyliability arising outof of resulting from
any of the contracts ideritified in this Article III.D.6pertainingto co-
ownership of rights to stored water in Basin 76H.

7. Instream Flow Right on the North Fork of Placid Creek (Basin 76 F). The Tribes
havegn Instream Flow water right for the upperreach ofthe North Fork ofPlacid
Creek withtheassociated flow ratesset forth in theabstract of water right attached
hereto as Appendixes. The measurement point for this water right shall be within
the main channel of the North Fork ofPlacid Creek, below the North Fork Placid
Creek FIIP Diversion as located within the SE V* of the NW V* of the SE V* of Section
29 in Township 17'North Range 16West.

a. The priority date for this water right is time immemorial.

b. The periodof use of this waterright is January 1 to December 31 of each year.

c. The purpose ofthis water right is for the maintenance and enhancement of
fishhabitat. Thisrightshallnot be changed to anyotheror additional
purpose.

d. The point of diversion and placeof use for this waterright is instream. This
waterright shallnot be exercisedin conjunction withany artificial diversion.

e. The Tribes,and/orthe UnitedStateson behalfof the Tribes,shall be entitled
to make a Callto enforce thiswaterright only against juniorusers thepurpose
of whose rightsis irrigation andwhosesource of supply is surface waterof
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Placid Creek, or against junior users the purpose ofwhose rights is irrigation,
whose source of supply is Groundwater connected to Placid Creek and whose
flow rate is greater than 100 gallons per minute.

Callmay be madeonly whenthe averagedaily flowdropsbelowthe
enforceable level for the previous 24-hour period.

g. XThej exercise ofthis portion of the Tribal Water Right is subject to the
provisions of the FIIP Water Use Agreement entered into by the Tribes, the
Flathead Joint Board ofCoritrol, and the United States.

8. instream] Flow Rights on Kootenai River Tributaries (Basin 76D). The Tribes
have Instream Flow water rights for the reaches of the Kootenai River tributaries Big

Creek. Boulder Creek. Steep Creek and Sutton Creek, with the associated flow rates
set forth in the abstracts of water right attached hereto as Appendix 36.

a. The priority date for this water right is time immemorial.

b. The period of use of this water right is January 1 to December 31 of each year.

c. The purpose of this water right is for the maintenance and enhancement of
fish habitat. This right shall not be changed to any other or additional
purpose, changed to consumptive use, or transferred to different ownership.

d. The point of diversion and place of use for this water right is instream. This
waterright shallnot be exercised in conjunction withany artificial diversion.

e. Water rights held by the United States Forest Service pursuant to the United
States Forest Service-Montana Water Rights Compact. 85-20-1401. MCA,
shall not be subject to. Call-by .the Tribes.and/or the United States on behalfof

the Tribes.

f.. The recognition of the Instream Flow water rights in this Article III.D.8 does
not confer on the Tribes any authority over the management ofNational

Forest System lands within Basin 76D. or any claim to ownership or other
rights in that land. With the exception of future diversionary uses by the
United States.on National Forest System lands in excess of the Forest

Service's reserved rights identified in Article IH.D.8.e. the Tribes hold the

United States harmless for delivery of water or maintenance of flows to meet

this instream flow right in Basin 76D.

E. Period of Use. The period ofuse of the Tribal Water Right set forth in this Article III
shall be January1 to December 31 of each year,provided however, that any portionof
thatwater right thatis dedicated to seasonal use, including irrigation use, shall have a
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period ofuse as set forth in the registration of such right pursuant to the Law of
Administration, if applicable, oras otherwise provided in theabstract of anysuch water
right, or in the FIIP Water Use Agreementattachedhereto as Appendix3.

F. Points and Means of Diversion. The pointsaridriieans of diversion fof use of the
Tribal Water Right set forth in this Article III are as set forth in the abstracts ofwater
rights attached to this Compact or as may be provided for under the Law of
Administration.

G. Call Protection.

1. Non-Irrigators. The Tribes, on behalfofthemselves and the users ofany portion of
the Tribal Water Right set forth in this Compact,and the United States agree to
relinquish their right to exercisethe Tribal WaterRightto makea Callagainstany
WaterRightArisingUnderStateLaw whosepurpose(s) do(es)not includeirrigation.

2. Groundwater Irrigators with Flow Rates Less Than 100 Gallons Per Minute.
The Tribes, on behalf of themselvesand the users ofany portionof the Tribal Water
Rightset forth in this Compactand the Uriited Statesagreeto relinquish their right to
exercise the Tribal Water Rightto makea Callagainst anyWater RightArising
UnderStateLaw whosepurposeis irrigation and whosesourceof supplyis
Groundwater and whose flowrate is less than or equal to 100gallonsper minute.

3. Irrigators Within the FIIP Influence Area.

a. The Tribes, the United States, and, pursuant to the FIIP Water Use
Agreement, the Project Operator and the Flathead Joint Board of Control.
agree to relinquishtheir right to exercise the Tribal Water Right to make a
Callagainst thatportion of anyWater Right Arising Under State Law
ideritified in ArticleIII.G.3.b that is equalto the quantity of waterestablished
as the Farm Turnout Allowance,or the quantityof that owner's historic
beneficial use, whichever is Jess, whoseownerenters intoa consensual
agreement as described in this Article III.G.3.

b. WaterRights Arising UnderStateLawwhose owners are eligible to enterinto
consensual agreements asdescribed inthis Article III.G.3 are those rights:

i. whose purpose is irrigation;

ii. whose point(s) of diversion or place(s) ofuse are within the FIIP Influence
Area; and

iii. whose source of supply is surface water; or
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iv. whose source of supply is Groundwater and whose flow rate is greater
than 100 gallons per minute.

The Tribes, the United States, and, pursuant to the FIIP Water Use
Agreement, the Project Operator and the Flathead Joint Board of Control.
agree to enter into the consensual agreement described in this Article III.G.3
with every owner ofa Water Right Arising Under State Law described in
Article IIJ.G.3,b who wishes to enter into such an agreement with them. The
following conditions shall apply to any such consensual agreement:

i. the owrief of the Water Right Arising Undef State Law shall measure all
diversions, report the measured amount of those diversions to the Project
Operator, and agree to divert no more watef each year than the quantity
established as the FTA for each irrigation seasonor the quantity of that
owner's historic beneficial use as decreed by the Montana Water Court,
whichever is less, and shall not expand water use beyond the terms of the
agreement;

ii the owner ofa Water Right Arising Under State Law does not acquire any
entitlement to any delivery or diversion ofwater from the FIIP, whether
the water is stored or run of the river, by entering into a consensual
agreement as described in this Article III.G.3;

iii. irrigation use pursuant to any Water Right Arising Under State Law whose
owner enters into a consensual agreemeritas set forth in this Article
III.G.3 shall be limited to the irrigation season identified annually by the
FIIP;

iv. the method and frequency of measurement of the diversion must be
identified and be at a reasonable level of accuracy and frequency to .
demonstrate that thediversion does not exceed the FTA for each irrigation ,-—-\ Deleted: diversions do
seasonor the quantityof that owner's historic beneficialuse, whicheveris
less; and

v. this agreement is permanent aridis bindingon the heirs and assignsof the
owner of each Water Right Arising Under State Law who enters into such
agreement.

The entering iritoa consensualagreementas set forth in this subsection(3)
does not relieve the owner of any claim to a Water Right Arising Under State
Lawthat is at issue in the Montana General Stream Adjudication fromthe
obligation of prosecuting that waterright claimthroughthe MontanaGeneral
Stream Adjudication,
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e. If a consensual agreement is entered into among theTribes, United States, the
Project Operator and the owner of a Water Right ArisirigUnderstate Law
described inthisArticle III.G.3.b prior to theissuance of thefinal decree for
Montana Water Court Basin 76L and 761J, as applicable, that agreement
shall terminateas a matter of law if the claimedWater Right is terminatedas a
resultof proceedings conducted irithe MontanaGeneral Stream Adjudication.

f. If a consensual agreertient is enteredintoamongthe Tribes,the UnitedStates,
the ProjectOperator, and the ownerof a WaferRightArisingUnderStateLaw
described in this Article III.G.3.b prior to the issuance ofthe final decree for
Montana WaterCourtBasin76L and 76 LJ, as applicable, and suchownerhas
a claimin the MontanaGeneral Stream Adjudication that is ultimately
decreeda quantifyof water for that claim less than the quantityestablishedin
the agreement, the consensual agreement shall protectonlythe lesseramount
of water.

g. Ifthe ownerofa WaterRightArisingUnderStateLawdescribed in this
ArticleIII.G.3.b ceasesto use that portionof that waterright abovethe FTA
pursuant to a consensual agreement as set forth in this Article III.GJ.b:

i, that nonuse doesnotrepresent an intent by the ownerof thatwaterrightto
whollyor partiallyabandon that water rightor to not comply withthe
terms and conditions of that right; and

ii. the periodof nonuse maynotcreateor maynot be addedto anyprevious
period of nonuse to create a presumptionofabandonment.

h. Any use ofa WaterRightArisingUnderStateLawsubjectto a conserisual
agreementdescribed iri this Article III.G.3exceedingthe volumeofwater
specified inthe consensual agreement shall besubject to-Call bvthe Tribes, _^-| Deleted: cau~
the United States, or the Project Operator for that amount of water in excessof
the terms of the consensualagreement.

i. A Personwho has both an entitlement to the deliveryof waterfromthe FIIP
anda Water Right Arising Under State Lawto serve thesame acreage may
only protect from Call, byentering intoa consensual agreement pursuant to
thisArticle III.G.3, a totalquantity of waterequalto the FTAforeach
irrigationseason fof each acre served, irrespectiveofwhether the water
applied toeachacreis pursuant to thatPerson's FIIPdelivery rightof that
Person's WaterRightArisingUnder StateLaw.

Water RightsUpstream of the Reservation (Basins 761,i 76J, and76LJ). The
Tribes, onbehalfofthemselves and the users ofany portion oftheTribal Water Right
set forth inthisCompact, and theUnited States agree torelinquish their right to
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exercise the Tribal WatefRight to make a Call against anyTwater right located
upstream of the Flathead Reservation in Basins 761,76J, and 76LJ, except for those
Water Rights Arising UnderState Law:

a. whose purpose is irrigation and whose source of supply is surface water, and
whose point ofdiversion is:

i. the mainstem of the Flathead River, including Flathead Lake;

ii. the North Fork ofthe Flathead River; A

iii. the Middle Fork of the Flathead River; or

tv. the South Fork of the Flathead River.

b. whosepurpose is irrigation, whosesourceof supplyisTGroundwater
connected to one of the sources identified in Article IILGAa, and whose flow

rate is 100 gallons per minute or greater.

c. TheTribesandthe United Statesagree thatthe TribalWater Rightrecognized
in the Compact may not be exercised to make£all againstany WaterRight
ArisingUnderStateLawupstream of the FlatheadReservation and locatedon
a tributary to the Flathead River not identified in Article IILGAa.

Water Rights Onthe Little Bitterroot River Outside the Reservation (Basin 76L).
The Tribes, on behalf of themselves and the usefs ofany portion of the Tribal Water
Rightset forth in this Compact, andthe UnitedStatesagreeto relinquish their right to
exercise the Tribal WaterRight to make a Call against any Water Right Arising
Under State Law whose poiritof diversion is outside the FlatheadReservationand
whose source of supply is the Little Bitterroot River or its tributaries.

Any Water Right Arising Under State Law the purposeof which is irrigationand that
is susceptible to Call bytheTribes pursuant toArticles III.D.l.g. III.D.2.e. III.D.3.e.
III.D.5.a.iv. III.D.7.e. IILGAa. or III.GAb whose purpose is changed after the
Effective Date to something other than irrigation shall remain susceptible to Call
pursuant to the termsand conditions of this Compjicjt_as_though the purpose of the
Water Right Arising Under State Law was still |irrigatior%

H.Water Rights Arising Under State Law Appurtenant to Lands Acquired by the
Tribes. Jor lands acquired by the Tribes within the Reservation, the Tribes have the
rightto any Water RightArising UnderStateLawacquired as an appurtenance to the
land. At such time as the acquired land is transferredto trust title status of at the
conclusion of the adjudication of the WaterRightsArisingUnderStateLawthat are
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held by the Tribes, whichever is later, the Tribes shall file a Trust Transfer form with the
Water ManagementBoard, as provided in the Law of Administrationand the water
rightappurtenant to the landshall betransferred to the Tribal Water Right quantified in
this Compact with a priority date ofJuly 16,1855, provided that the Tribes shall
continue to use the acquired water right as historically used or may change the use of the
acquired water right pursuant to the provisions for change ofuse set forth in Article
IV.B.4 and the Law ofAdministration.

'"I • -

ARTICLE IV - IMPLEMENTATION OF COMPACT

A. Trust Status ofTribal Water Right The Tribal Water Right shall be held in trust by
the United States for the benefit of the Tribes, their members and Allottees.

B. Use ofTribal Water Right

1. Persons Entitled to Use Tribal Water Right. The Tribal Water Right may be used
by the Tribes, their members, Allottees, or their lessees of assigns.

2. Effect of Non-Use ofthe Tribal Water Right. Non-use ofall or any portion of the
Tribal Water Right described in Article III shall not constitute a relinquishment,
forfeiture, of abandonment of such right.

3. Review of Registration of Existing Uses ofthe Tribal Water Right.

a. Within five (5) years after the Effective Datq, the Board shall provide the
DNRC with a report, in a form materially consistent with that of abstracts of
water rights decreed by the Montana Water Court, listing all uses of the Tribal
Water Right that were registered pursuant to the Law ofAdministration as
being in existence as ofthe Effective Date<. Provided however, the following
categories of registered uses do not need to be included in the report to
DNRC: 1) uses that, were they Water Rights Arising Under State Law, would
have been exempt, pursuant to 85-2-222, MCA, as that statute read as of
December31,2012, fromthe filing requirementsof the MontanaGeneral
Stream Adjudication; or 2) uses that, were they Water Rights Arising Under
State law, would qualify as exceptions to the permit requirements of85-2-306,
MCA, as that statute read as of December 31,2012.

Withinsix (6) monthsafter receiptof the report,the DNRCmustagree,agree
in part, or disagreewiththe report. If the DNRCtakesno actionby the end of
the six monthperiodafter the reportis received, the reportshallbe deemed
accepted. Ifthe DNRCagrees in part or disagrees withthe report, the State,
thetribes, and theUnited States shall meet within ninety (90) days of
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issuance ofthe DNRC's notice ofdisagreement in an effort to resolve the
issue(s) giving rise to the disagreement. If, after meeting and conferring, the
State, the Tribes, and the United States are still unable to come to agreement
on the list ofexisting uses, all disagreements over the contents of the listjnust
be^bjought to the Water Management Board for resolution of the dispute
under Article IV.C.4.C within 180 days of the issuance of the DNRC's notice

of|disagreementj.

4. Change in Uses of the Tribal Water Right.

JBxcept for those portions of the Tribal Water Rightthat are not eligible to be changed

toanother purpose, janvftiserofa portion of theTribal Water Right who proposes to
change such use must seek authorization to change the use ofthat right. Such
applications for authorizations to change use shall be heard and decided by the Board
pursuant to Article IV.CAb ofthe Compact andthe Law ofAdministration, provided
that the Board may not consider any change application of Flathead System Compact
Water unless the applicant has secured the written consent ofthe Tribal Council to
apply for a Change in Use authorization.

5. New Development ofthe Tribal Water Right

a. The Tribes, or any£erson with authorization from the Tribes, may develop a
new use ofthe Tribal Water Right on the Reservation after the Effective Date.
Such development may only proceedupon the issuanceofan Appropriation
Right for the New Development by the Board pursuant to Article IV.C.4.a and
the Law of Administration.

b. [The| Tribes, or anyPerson withauthorization from the Tribes, may develop a
new use of the Flathead System Compact Water Right set forth in Article
III.C.l.c off the Reservation after the Effective Date, but only after complying
with the provisions ofArticle IV.B.5.C.

c. Any new development by the Tribes of a portion of the Tribes' Flathead
System Compact Water Right off the Reservation shall be treated as a change
in use. The DNRC shall process each change application pursuant to the
provisions of 85-2-302. 307-310 and 314. MCA. Prior to developing Flathead
System Compact Water for beneficial use off the Reservation, the Tribes.must
comply with the provisions of subsections (D-H) and (8)-(\7) of 85-2-402.
MCA, as those provisions read on December 31. 2012:

d. In the event that, after the Effective Date, the Montana legislature

substantively amends or repeals any of the sections identified in Article
IV.B.5.C. the Tribes and the DNRC shall meet no later than 60 days after the
effective date of the State legislative action amending or repealing to
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determine whether the provisions of State law set forth in Article IV.B.5.C or
the new provisions of State law shall govern the process for off-Reservation
development of new uses of the Flathead System Compact Water Right set
forth in Article III.C.l.c. In the event that the Tribes and the DNRC are

unable to agree, the provisions of State law identified in Article IV.B.5.C shall
remain in effect. Any modification to the provisions ofArticle IV.B.5.C
agreed to by the Tribes and the DNRC in response to future State legislative
action shall be pursuant to and not a modification or amendment to this
Compact.

e. If the Tribes' use of Flathead System Compact Water off the Reservation

involvesdiversion or transportation facilities located off the Reservation, the
Tribes shall apply for and obtain all permits, certificates, variances and other
authorizations required by State laws regulating, conditioning or permitting
the siting, construction, operation, alteration or use of any equipment, device,
facility or associated facility proposed to use or transport water, prior to
exercising a use of the Flathead System Compact Water Right off the
Reservation.

6. Leaseof the Tribal Water Right

a. Lease of the Tribal Water Right generally.

i. Pursuant to the terms and conditions of this Compact and the FIIP Water
Use Agreement, the Tribes may Lease, for use on or off the Reservation,
any portion of the Tribal Water Right set forth in Article Ill.C.l.a, b, i, and
j provided that either the Tribes or its assignee, on behalfof the Tribes,
first comply with the procedures for changing the use of water rights set
forth in subsections iii and iv of this ArticleIV.B,6.a, as applicable.

ii. The Tribesmay makeor authorize a Leaseof the TribalWaterRightfor
use within or outside the Reservation; provided that, any Lease shall be
for a term not to exceed 99 years, and may include provisionsauthorizing
renewal for an additional term hot to exceed 99 years. The off-
Reservation use ofany portion of the Tribal Water Right is limited to a
place ofuse within the Flathead orClark Fork River Basins [in Montana

iii. A Lease of the TribalWater Right shallnotadversely affecta Water Right
Arising Under State Law with a priority date before the date ofthe Lease
or an Appropriation Right issued pursuant to this Compact with a priority
date beforethe date of the Lease. Usesof the TribalWaterRightbeing
exercisedprior to the date ofthe Lease shall not be adverselyaffected by a
Lease of the Tribal Water Right, except that the Tribes may allow uses of
the TribalWaterRighton Triballyownedlandto be adversely affectedby
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declining to object to the Change in Use application associated with the
Lease.

1. If the Lease is for use on the Reservation, the determination of adverse
effect shall be made by the Water Management Board pursuant to the
process set forth regarding applications for Change in Use
authorizations under the Law ofAdministration.

2. If the Lease is for use off the Reservation, the Lease shall be treated as
a change in use. The DNRC shall process each change application
pursuant to the provisions of 85-2-302, 307-310 and 314, MCA. Prior
to the lessee putting leased water to beneficial use, the Tribes or their
assignee, on behalf of the Tribes, must comply with the following
provisions ofState law as those provisions read oh December 31,
2012:

a. Subsections (l)-(3) and (8>(17) of 85-2-402,MS4L

b. Subsections (1)-(8) of85-2-407, >1CA. provided, however, that the
term ofany such Lease may be for up to 99 years, and the DNRC
may approve the renewal of such a Lease for a period ofup to 99
years; and

c. 85-2-408. JV1CA. as limited by the provisions ofArticle
IV.B.6.a.iii.2.|ai

iv. In the event that, after the Effective Date;, the Montana legislature
substantively amends or repeals any of the sections identified in Article
WM.6Aui.2, the Tribes and the DNRC shall meet, no later than 60 days
after the effective date of the State legislative action amending or
repealing^ to determine whether the provisions set forth in Article IV.
BAaxiii.^ or the new provisions ofState law shall govern the process for
off-Reservation Leases under this Compact. In the event that the Tribes
and the DNRC are unable to agree, the provisions ofArticle IV. B.6.ajii.2
shall remain in effect. Any modification to the provisions ofArticle IV
B.6.a,iii.2 agreed to by the Tribes and the DNRC in response to future
State legislative action shall be pursuant to and not a modification or
amendment to this Compact.

v. The Tribes or any Person using diversion or transportation facilities
located offthe Reservation in connection with a use of the Tribal Water
Right shall apply for and obtain all permits, certificates,variancesand
otherauthorizations required by Statelawsregulating, conditioning or
permittingthe siting, construction, operation, alterationof use of any
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equipment, device, facility or associated facility proposed to use or
transport water, prior to exercising a use of the Tribal Water Right off the
Reservation.

b. Lease of the Tribal Water Right by an Individual Indian Owner.

i. An Individual Indian Owner may Lease for use on the Reservation his or
her allocated portion ofthe Tribal Water Right.

iL If the lessee intends to put the water to beneficial use in a manner different
than how the Individual IndianOwner had been using the watef prior to
the date of the Lease, the Individual Indian Owner or his or her lessee
mustcomply withthe provisions of the Lawof Administration pertaining ; "
to securingChangein Use-authorizations fromthe WaterManagement , H Deleted: Authorizations
Board before the use ofwater may be changed.

iii. Any Lease entered into pursuant to subsection b ofthis section may be for
a term not to exceed 25 years, aridmay include provisions authorizing
renewal for an additional term not to exceed 25 years.

iv. A Lease ofthe Tribal Water Right by an Individual Indian Ownef shall hot
adverselyaffect a Water Right Arising Under State Law with a priority
date before the date of the Lease or an AppropriationRight issued
pursuant to this Compact with a priority date before the date Ofthe Lease.
Usesof me Tribal Water Right being exercised priorto thedateof the
Leaseshallnot be adversely affected by a Leaseof the TribalWatefRight
by an Individual Indian Owner, except that the Tribes may allow uses of
the TribalWatefRighton Triballyownedlandto be adversely affectedby
declining to object to the Change in Use application associated with the
Lease.

c. Lease ofthe Flathead System Compact Water Right.

i. Pursuant to the terms and conditions ofthis Compact, the Tribes may
Lease Flathead System Compact Water for use on or offthe Reservation,
provided mateither meTribes or its lessee, on behalfof theTribes, first
complieswith the provisionsof the Law of Administration pertainingto
usage of the Flathead System Compact Water Right and, if the Lease is for
the use ofFlathead System Compact Water off the Reservation, the
provisionsofsubsectioniii or iv ofthis section, as applicable.

ii. TheTribesmaymake or authorize a Lease of the Tribal Water Rightfor
use withinor outsidethe Reservation; provided that, any Leaseshall be
fora termnotto exceed 99 years, and mayinclude provisions authorizing
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renewal for an additional term not to exceed 99 years. The off-
Reservation use ofany portion of the Tribal Water Right is limited to a
place ofuse within theFlathead orClark Fork River Basins [in Montana^

iii. If the Lease is for a portion ofthe Tribes' Flathead System Compact
Water right to be delivered wholly from water stored in Hungry Horse
Reservoir, the Tribes shallprovide noticeto the DNRC andthe Watef
Management Board, in advance of the effective date ofthe Lease, ofthe
terms ofthe Lease and any modifications thereto or termination thereof.
For Leases lasting one irrigation season or less, notice to the DNRC and
the Water Management Board shall be provided as far in advance as
practicable. For Leaseslastinglongerthan oneyear, noticeshallbe
provided to the DNRC and the Water Management Board no later than the
laterof 120days priorto thedateon which the Lease is to takeeffectof
March 31 ofthe year in which the Lease is to take effect. The point of
delivery for a Lease shall be the outlet works at the Hungry Horse Dam.
If disputes arise between or among holders of Water Rights Arising Under
State Law as to the reasonable transmission and carriage losses from the
point of delivery to the place ofuse ofthe Lease, the district court
pursuant to its powers and duties under Title 85, Chapter 5, MCA, shall
calculate such losses.

iv. If the Lease is fof the off-Reservation use of a portion of the Tribes'
Flathead System Compact Water right to be delivered from a combination
of stored water and direct flow water from the Flathead River, or
exclusively from direct flowwater fromthe FlatheadRiver,the Lease
shall be treated as a change in use as it pertains to the use of the direct
flow water. The DNRC shall process each change application pursuant to
the provisions of 85-2-302,307-310 and314,MCA. Priorto the lessee
putting leased water to beneficial use, the Tribes or the lessee must
comply with the following provisions ofState law as those provisions read
on December 31,2012;

1. Subsections (l)-(3) and (8)-(17) of85-2^402,^241 '

2. Subsections (1)-(8) of 85^2-407, JV1CA. provided, however, that the
term of any such Lease may be for up to 99 years, and the DNRC may
approve the renewal of such a Lease for a period ofup to 99 yeafs; and

3. 85-2-408, JvlCA. aslimited by the provisions ofArticle IV.B.6.c.iv.|l[.

In the event that, after the Effective Date,, the Montana legislature
substantively amends or repeals any ofthe sections identified in Article
IV.B.6.cJv.l-3, the Tribes and the DNRC shall meet no later than 60 days
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aftertheeffective dateof the Statelegislative action amending or
repealing to determine whether the provisions set forth in Article
IVB.6.cJv.l-3 or the new provisions of State law shall govern the process
for off-Reservation Leases under this Compact. In the event that the
Tribes and the DNRC are unable to agree, the provisions ofArticle
IV.B.6.CJV.1-3 shall remain in effect. Any modification to the provisions
ofArticle IVJB.6.cJv.l-3 agreed to by the Tribes and the DNRC in
response to future Statelegislative actionshall be pursuantto and not a
modification or amendment to this Compact.

vi. The Tribes or any Person using diversion or transportation facilities
located offthe Reservation in connection with a use ofthe Flathead
System Compact Water Right shall apply for and obtain all permits,
certificates, variances and other authorizations required by State laws
regulating, conditioning orpermitting the siting, construction, operation,
alteration or use ofany equipment, device, facility or associated facility
proposed to use or transport water, prior to exercising a use of the
Flathead System Compact Water Right offthe Reservation.

7. Lease of 11,000Acre4<eet per Year ofWater From Hungry Horse Reservoir for
Off-Reservation Mitigation.

The Tribes shall make available for^ease offthe Reservation 1l.OOO^cre^
feet of the watef identifiedin Article III.C.l.c.i stored in HungryHorse
Reservoir pursuant to the process, and subject to the terms and conditions, set
forth in this Article IV.B.7.

b. The wateridentified inJhis Article IV.B.T^ shall be available for the
mitigation of net depletions arising from new or existing domestic,
commercial,municipaland/or industrial_(DCMI) uses of water at any point in
theFlathead orClark ForkBasins [in Montanal for which the11,0004cre-feet
peryearofwater is capable ofproviding mitigation. V

c. The DNRC, under Title 85, MCA, shall retain the responsibility for
determining if, when, where, andhowmuch mitigation water is needed for
any proposed new development and ifthe water identified injthis Article
iV.B.7.a meets theappropriate mitigation criteria forany given proposed
mitigation plan.

The water Identified in jhis Article IV.B.7^ is subject to reduction due to the
operation of the "Biological ImpactsEvaluation and Operational Constraints
for a Proposed 90,000.Acre-footwithdrawal" (State ofMontana, September
14,2011 (Revised Version)) on a pro rata basis along with the rest of the
water identified in Article III.C.1.c.i, as set forth in Article III.C.1.ciii.
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The mechanism for entering into a,Lease for any portion of the water set forth
inJhis Article IV.B.7^ shall be as follows:

i. Any interested Person may approach the Tribes, through the Tribal Lands
Department or successor Tribal department, to negotiate aXease ofa
portion ofthis water;

ii. The baseline annual perAcre-foot price for this water shall be set at $40
as of July 1,2013. From that date, the baseline price shall be indexed for
inflation andconsequently adjusted annually on the first dayof the month
in which the ratification of this Compact by the Montana legislature takes
effect under State law (the Adjustment Date) by the percentage change
over the previousyeaf in the most recent monthlyConsumerPrice Index
for All Urban Consumers (CPI-U) published by the United States
Department ofLabor, Bureau of Labof Statistics. The initial price for
eachLease of any portion of the 11,000Acre-feet identified in this Article
IV.B.7 entered intoduring thatyearshallbe theadjusted baseline price.
During the term ofany givenJ^gase, the annual price perAcre-foot shall
continue to adjust annually on the Adjustment Date by the percentage
change in the CPI-U since the Adjustment Date ofthe previous year. The
foregoingprovisionsregardingthe adjusted baselineprice shall constitute
the sole and exclusive price term ofeachJ^ease;

111.

IV.

In the event the United States Department of Labor, Bureau ofLabor
Statistics discontinues publication ofthe CPI-U, the Tribes and the State
shall jointly identify an alternate inflation index forLeases under this
Article IV.B.7. The identification ofah alternate inflation index is

pursuant to, and shallnot be deemeda modification or amendment of, this
Compact;

Eachi^ease between the Tribes and an end user shall be for a term of99
years, with the end usef holdingan option to renew for an additional99
years, unless the Tribes and the end user affirmativelyagree on an
alternate duration not to exceed 99 years. Ariv.Lease including a termof
alternate duration may also include an option to renew for a term not to
exceed 99 years; and

The Tribesand eachinterested end user shallnegotiate any and all othef
nbri-price terms of the j^ease arrangement.

In the event of an impasse between the Tribes and an end user over any non-
price term, the end user may file ajiotice ofjmpasse with the Water
ManagementBoard, invokingthe Board's authorityto resolve any such
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impasse pursuant to the process set forth irijhis Article IV.B.7.&. Upon
receipt of the notice of impasse, the Board shall date stamp it,

g. Process for resolving disputes over.Lease terms.

IL

Within three days ofthe filing ofa notice of impasse, the Board shall
provide notice of the filing to the Tribes, with a copy to the end user,
identifying a date certain no sooner than 30 and no later than 60 days from
the date ofreceipt of the notice for the Tribes and the end user each to
submit a last, best offer concerning all of the rioh-price terms.

No later than the date set by the Boafd, the Tribes and the end user shall
file a last, best offer with the Board in the form of a proposedLease
agreement and shall serve the same on each other. To be filed, the offer
must be placed in the custodyof the Board within the time fixed for filing.
Filing may be accomplishedby mail addressedto the Board, but filing
shall not be timely unless the papers are actually received within the time
fixed for filing. Immediatelyupon receipt by the Board, the offers shall
be date stamped. If the Tribes fail to timely file an offer, the offer filed by
the end user shall become the terms oftheLjease. If the end user fails to
timely file ahoffer, hoLease shall beconcluded. _

The Boardshall issuea decisionselectingone side's proposedL_gase or
theother'swithin no lessthan 15andnomore than45days afterthe filing
of the offer. At any time prior to the Board's decision, the end user may
choose to withdraw his or her pfoposedX,ease and decline to enter into the
Lease transaction.

The Board shall provide notice of its decision to both the Tribes and the
enduser. TheLease shallbe concluded on the termsselected bythe
Board, but mustinclude the pricetermidentified in Article IV.B.7.e.ii of
mis^mpact The effective date ofthe,Lease shall be ten days after the
Board's issuance of its decision.

III.

IV.

The Tribes or ah end user dissatisfiedwith a decisionof the Board made
pursuant to this Article IV.B.7.gmay appeal that decisionby filing a
petitionforjudicial reviewwitha courtof competent jurisdiction within
30 days of the issuanceof the Board's decision. The reviewing court shall
review the Board's decision for abuse ofdiscretion.

vi. Intheeventthata courtdetefmines that it lacks subject matter or personal
jurisdiction to rule on a petition forjudicial reviewof the Board's decision
pursuantto this_Article IV.B.7.g, the partyfilingthe petitionshall be
entitled topetition for judicial review from any other court ofcompetent
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jurisdiction within thirty days from the date of a final court order finding
lack ofjurisdiction.

C. Administration: Establishment of Flathead Reservation Water Management
Board,

1. Establishment of Board. There is hereby established the Flathead Reservation Water
Management Board. Upon the Effective Date, the Board shall be the exclusive
regulatory body on the Reservation for the issuance of Appropriation Rights and
authorizations for Changes in Use ofAppropriation Rights and Existing Use, and for
the administr^ionand enfofcement. ofall Appropriatioh Rightsand ExistingLJse.
[The jurisdiction ofthis Board does not extend toany water rights whose place ofuse
is located outside the exterior boundaries of the Reservation.!

2. Membership.

a. Voting Members. The Board shall consist of five voting members: two
members selected by the Governor of the State, after consultation with holders
of Water Rights Arising Under State Law located on the Reservation; two
members appointed by theTribal Council; andonemember selected bythe
other four members. All members shall be appointed within six months ofthe
Effective Date^. Should the four appointed members fail to agree on the
selection ofa fifthvoting meriibef within sixtydaysof the dateof
appointment ofthe fourth member, or within thirty days after any vacancy in
thatfifth position occurs, thefollowing procedure shall beutilized:

i. Within five days thereafter the two members appointed by the Tribal
Council shall nominate three individuals to serve as a member of the
Board and the two members appointed by the Governor shall nominate
three individuals to serve as a member ofthe Board;

ii. Within fifteen days thereafter the two members appointed by the Tribal
Council shall reject two of the individuals nominated by the two
members appointed by the Governor, and the two members appointed by
theGovernor shall reject twoof theindividuals nominated bythetwo
members appointed by the Tribal Council ;_and

iii. Within five days thereafter, the remaining two nominees shall be
submitted tojhe Chief Judge ofthe Federal District Court for the District
ofMontana,for selection ofthe fifth member ofthe Board.

b. Ex Officio Member. The Board shall also have a sixth, non-voting member
appointed by the Secretary.
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c. Term. Initially, three voting members ofthe Board shall serve for four years,
and two shall serve for two years. One member appointed by the Governor,
one member appointed by the Tribal Council and the fifth voting member
shall serve fof four years. One member appointed by the Governor and one
member appointed by the Tribal Council shall serve for two yeafs. The
member appointed by the Secretary shall be appointed for four years. At the
expiration of the initial two-yeaf appointmerits, all subsequently appointed
Board members shall serve four year terms.

d. Eligibility. To be eligible to serve on the Board, ah individual must be over
18 years ofage and be a Reservation resident. For the purposes of filling a
position on the Water Management Board, a Reservation resident is an
individual who:

e.

i. does business within Flathead Indian Reservation boundaries;

iL is domiciled within Flathead Indian Reservation boundaries! or

iii. owns and maintains a seasonal residence within Flathead Indian
Reservation boundaries.

An eligible individualmust also have educationand experiencein one of more
of the followingfields: natural resourcesmanagement, public administration,
agriculture,engineering, commerceor finance,hydrology,biologicalsciences,
water law or water policy.

No elected official of the State ofMontana, or any political subdivision
thefeof, or ofthe United States, of of the Tribes is eligible for nominationto
the Board while holding such elective office. However^a nominee for Board
membership shall notbedisqualified byreason ofthefact that heorshe isan
employeeor contractorof the State of Montanaor any political subdivision
thereof, or of the Tribes, of of the United States.

No Board membermay vote on any applicationor appeal that the member
participatedin personallyand substantiallyiriariynon-Boardcapacity.

Vacancies. Subjectto the provisionsof Article IV.C.2.a regardingthe filling
ofa vacancy of the fifthmember of the Board, uponthe occurrence of any
othervacancy in a Board position, theTribal Council, if thevacancy is in a
positionappointed by the TribalCouncil, or the Governor, if the vacancy is in
a position appointed by the Governor; shallname a newBoardmember within
30 daysof the occurrence of thevacancy. Should Boardaction be required
during the period of anysuchvacancy, the Department HeadofthejTribal
Natural Resources Department, if the vacancy is in a position appointed bythe
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Tribal Council, or the Director of the DNRC, ifthe vacancy is in a position
appointed by the Governor, shall fill the vacant position on a acting basis until
a new appointment is made.

Compensation and Expenses ofthe Board. Each Board member shall
receive such compensation for services and reimbursement for expenses for
attendance at Board meetings as shall be fixed by the State and the Tribal
Council for the Board members appointed by the same. The compensation for
the fifthBoard member shallbe setjointlyby the State andthe Tribal CounciL
The expenses of any Federal ex officio member shall be covered by the Uriited
States.

3. Quorum and Vote Required. Four Board members appointed pursuant to Article
IV.C.2.a shall constitute a quorum. No Board action may be voted upon in the
absence ofa quorum. All Board decisions shall be by affirmative vote of a majority
of the Board, except as set forth in Article IV.C.5.d for the appointment of water
cofnmissibners. If a proposal put to a vote ofa quorurriofBoard members ends in a
tie vote, the jnatterfteing voted on is deemed disapproved or denied.

4. Jurisdiction ofthe Board.

a. Issuance of Appropriation Rights. Uponthe EffectiveDate, the Board shall
have exclusive jurisdiction over the issuance ofall new Appropriation Rights
on the Reservation. The process for the consideration, issuance or denial of
all Appropriation Rights is set forth in the Law ofAdministration.

b. Authorizations for Changes in Uses. Upon the Effective Date, the Board
shall have exclusive jurisdiction over the issuance of authorizations for
Changes in Usesof all waterrightson the Reservation. The processfor the
consideration, issuance or denial of such Change in Use authorizations is set
forth in the Law ofAdministration.

Enforcement Upon the Effective Date, the Board shall have exclusive
jurisdiction to resolve any controversyover the meaningand interpretation of
the Compact, and any controversy over the right to the use ofwater as
between the Parties of between or among holders ofAppropriation Rights and
Existing Uses on the Reservation. The Board shall also have jurisdiction to
resolVeany controversy over the fneaning and interpretation of the FIIP Water
Use Agreement between or among the parties to the FIIP Water Use
Agreerrient after the exhaustionof the proceduresset forth in SectionjS3£a)
through (d) ofthe FIIP Water Use Agreement. All controversies cognizable
under this subsection shall be heard and resolved pursuant to the Compact and
die Law ofAdministration.
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Water Right Ownership Updates. The Board shall not have jurisdiction

over water right ownership updates on water rights appurtenant to fee lands,
which shall remain with the DNRC as set forth in 85-2-421 through -424. 85-

2-426. and 85-2-431. |MCA|. '

5. Powers and Duties.

In General. TheBoard shall have thepower topromulgate procedures,
prescribe forms, develop additional materials and implement amendments
thereto as may be necessary and proper to exercise its jurisdiction and carry
out its assigned functions under this Compact and the Law ofAdministration.
A set of forms for initial use by the Board in the implementationofthe Law of
Administration is attached hereto as Appendix«37. The Board may amend
these forms at its discretion.

b. Hearings. Pursuant to the procedures set forth in the Law ofAdministration,
the Board shall hold hearings upon notice in proceedings before it and shall
have the power to administer oaths, take evidence and issue subpoenas to
compel attendance ofwitnesses or production of documents or other evidence,
and to appoint technical experts. The Tribes and the State shall enforce the
Board's subpoenas inthesame manner as prescribed bythelaws of theTribes
and the State for enforcinga subpoenaissued by the courts of each respective
sovereign in a civil action. The Persons involvedin the controversy may
presentevidenceand crossexariiihe any witnesses. The Boardshallcauseall
hearingsto be recorded, and shall determine the controversy andgrantany
declaratory of injunctive reliefallowed bythe LawofAdministration,
includinga temporaryorder. The Board shall not have power to award frioftey
damages, attorneys' feesor costs;howeverit shallhavethe powerto impose
finespursuantto the termsof the Lawof Administration and awardany kind
of equitable relief All decisions of the Boardshall be in writing, and,
together with a writtenjustification for the decisionand any dissenting
opinions, shall be served personally or by certified mail on all Persons
involved in the proceeding before the Board. All.records ofthe Board shall be
open to public inspection.

c. Employment ofWater Engineer. The Board shall have the authorityto
employ a Water Engineer to carry out such functionsas assignedby the Board
pursuant to the Law of Administration, includingthe supervisionof any water
commissioners appointed by the Board. As set forth in the Law of
Administration, the Engineer shallholdhearings uponnotice in proceedings
before the Engineer and shall have the power to administeroaths, take
evidence and issuesubpoenas to compel attendance of witnesses or production
of documents orotherevidence, andto appoint technical experts. TheTribes
and the State, shall enforce the Engineer'ssubpoenas in the same manneras
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prescribed by the laws of the Tribes and the State for enforcing a subpoena
issued by the courts of each respective sovereign in a civil action. The Persons
involved in the controversy may present evidence and cross examine any
Witnesses. The Engineer shall cause all hearings to be recorded, and shall
determine the controversy and grant any reliefallowed by the Law of
Administration, including a temporary order. All decisions ofthe Engineer
shall be in writing, and, together with a written justification for the decision,
shall be served personally or by certified mail on all Persons involved in the
proceedirig before the Engineer. All records of the Engineer shall be open to
public inspection.

d. Appointment ofWater Commissioner(s)

i. The Board shall have the authority, upon a unanimous vote of all five
members of the Boards to appoint one or more commissioners to provide
day-to-day administration ofwater on the Reservation. The
compensation for any such commissioner and the identification ofthe
Person(s) responsible fof paying costs associated with the appointment
ofany such commissioner must also be established by a unanimous vote
ofall five riiembers of the Board as part of the Board action appointing
any such commissioner. Any commissioner appointed shall act under
the supervision of the Water Engineer.

iL Under the jurisdiction of the Board, and as set forth in the Law of
Administration, the commissioner(s) shallhavethe authority to
administer and distribute water only on the Reservation and from the
off-Reservation portions of the facilities of the Flathead Indian Irrigation
Projectfof use withinthe FIIP. The authority of any commissioners)
appointedpursuant to this subsection,as it pertains to portions of the
Tribal Water Right used within the FIIP, extends only to the delivery of
water to FIIP diversion facilities and shall not extend to the

administration of that water in FIIP facilities or on lands served by the
FIIP, which shall remain subject to the authority ofthe Project Operator.

6. Review and Enforcement of Board Decisions.

a. Decisions by the Board shall be effective imriiediately, unless stayed by the
Board. Persons involved in the proceedings before the Board may appeal any
final decision by the Boardto a courtof competent jurisdiction within thirty
days of such decision. An appeal ofa final decision of the Board shall be
styled as a petition forjudicial review of an agency decision pursuant to the
rules ofprocedureof the court from which review is sought. The petition for
judicial review shall be filed with the Board aridthe court and served uporiall
Persons involved in the proceeding before the Board, as well as the Tribes, the
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State and the United States. Service shall be accomplished according to the
requirements of the court's rules ofprocedure.

b. Unless.a petition is filed within thirty days ofa final decision ofthe Board, as
provided in Article IV.C;6.a, any decision of the Board shall be recognized
and enforced by any court ofcompetent jurisdiction on petition by any Person
before the Board in the proceeding in which the decision was made.

c. A court ofcompetent jurisdiction inwhich a timelypetition is filed pursuant ^^A Peteted'
to Article IV.C.6.a, or in which a petition to confirm or enforce is filed
pursuant to Article IV.C.6.b, may order such temporary or permanent relief as
it considers just and pfopef subject to the limited waivers of immunity set
forth in Article IV.C.7.

d. An appeal may be taken from any decision of the court in which a timely
appeal is filed pursuant to Article IV.C.6.a, or in which a petition to confirm
orenforce isfiled pursuant toArticle IV.C.6.b, inthe rriannef and tothe sarfte
extent as from orders or judgments of the court in a civil action.

e. In any petition to confirm or enforce the Board's decision, the Board shall file
with the court to which appeal is taken the record of the proceedingsbefore
the Board within the time and in the marinerprovided by the court's rules of
procedure.

f. The court shall conduct the review on the record made before the Board. In
considering the petition, the Board's legal conclusions shall be reviewed for
correctness and its factual findings for abuse of discretion.

g. In the eventthat a courtdetefmines that it lackssubjectmatteror personal
jurisdiction to rule on a petition for judicial review ofa Board decision, the
party filing the petition shall be entitled to petition forjudicial review from
any other court ofcompetent jurisdiction within thirty days from the date of a
final courtorderfinding lackofjurisdiction.

7. Public Meetings and Records

a. Notwithstanding any otherprovisions of law,the Boardis a publicagency for
purposes of the applicabilityofState and Tribal right to kriowlaws.

b, All regularand specialmeetings of the Board,including all hearings
conducted by the Officeof the Engineeror the Board,shall be opento the
observation of the generalpublicpursuantto Stateand Tribalopenmeeting
laws.Wherethere is a conflictof laws,the lawthat providesfof greater
openness to the public applies.
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c. Where no morespecific notice provisions are set forth in the Lawof
Administration, notice of any meeting, including an agenda, shall be provided
to the public in a manner and on a timeframe consistent with the criteria set
forth in State and Tribal law. Where there is a conflict of laws, the law that
provides for earlier notice shall apply.

d. The Board shall keep the following records:

L minutes ofall meetings;

ii. recordings ofall hearings conducted by the Board or the Office of the
Engineer;

iii. all documents filed with or generated by the Board or the Office ofthe
Engineer;

bf. any otherrecords required byapplicable provisions of Federal, State or
tribal law,provided that if thereis a conflict of laws, the lawthat
provides for more expansive record retention shall apply.

e. All Board records are public records and shall be made available to the public
forinspection under such reasonable terms andconditions as theBoard shall
establish.

8. Waiver of Immunity. The Tribes andthe State hereby waive their respective
immunities from suit, including any defense the State shall have under the Eleventh
Amendment of theConstitution of theUnited States, in order to permit the resolution
of disputes under the Cofiipact by the Board, and the appealof judicial enforcement
ofBoard decisions as provided herein, except that such waivers of sovereign
immunity by the Tribes or the State shall riotextend to any action for money
damages,costs, or attorneys' fees. The Parties agree that only Congresscan waive the
immunity ofthe United States, The participation of the United States in the
proceedingsofthe Board shall be as providedby Congress. The Parties agree to seek
congressionalapprovalofwaiver languagefor the United States that is niaterially
consistent with the terms of the waivers provided by the Tribes and the State in this
Subsection.

D. Amendments to the Law ofAdministration. The Board may not amend the Law of
Administration. No amendment by the Tribes of the State of the Law ofAdministration
shall beeffective unless and until the other makes ananalogous amendment. Any such
amendment is pursuant to, andshall notbedeerned a riiodification of thisCompact.

E. Water Rights Database. The Board shall cause all AppropriatignRights and Changes
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in Use authorized by the Board and all uses of water registered pursuant to the Law of
Administration to be entered into the DNRC water rights database in a format agreed to
by the Board and the DNRC.

ARTICLE V -DISCLAIMERS AND RESERVATION OF RIGHTS

A. No Effect on Water Rights ofOther Tribes or on other Federal Reserved Water
Rights.

L Except as otherwise provided herein, the relationship between the Tribal Water Right
described herein and any water rights of any pthef Indian tribe or its members, or of
any federally-derived water right ofan individual outside the boundaries of the
Flathead Indian Reservation, or ofthe United States in its own right or on behalf of
such other tribes or individuals, shall be detefmiriedby the rule of priority.

2. Nothing in this Corftpact shall be construedor interpretedas a precedentto establish
the nature, extent, or manner of administration of the rights to water ofany other
Indian tribe, its members or Indian owners of trust land outside of the Flathead Indian
Reservation.

3. Nothing in this Compact is intended,nof shall it be used, to affect or abrogatea right
or claim of an Indian tribe other than the Confederated Salish and Kootenai Tribes.

4. Except as provided herein and authorized by Congress, nothing in this Compact shall
be construed or interpreted to establish the nature, extent, or manner of administration
of rights to water of the United States on Federal lands outside of the Flathead Indian
Reservation,

B. General Disclaimers.

Nothingin this Compactshall be construed or interpreted:

1. To preclude the Tribes, Tribal mehibers, arid Allottees, or the United States, from
applyingto the WaterManagement Boardfor an Appropriation Rightunderthe Law
ofAdministration on the same basis as any other Person;

2. As a precedent for litigation of aboriginal of reserved waterrights;

3. As precedentfor interpretationor adftiinistration of futufecompactsbetweenthe
UnitedStatesand the State,or betweenthe UnitedStatesand any otherstate,of
between the State and any other state;
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4. As precedent for negotiation, interpretation or administration of any existing or future
Compact, negotiated settlefnerit,judicial settlernent or other form ofaccommodation
ofwater rights involving Indian tribes or individual Jndians:

5. To preclude the possession, acquisition of exercise ofT Water Rights Arisirig Under
State Law by the Tribes or Allottees or members of the Tribes;

6. To limit in any way the right of the Parties or any other Person to litigate any issue or
question not resolved by this Compact;

7. To authorize the taking of any water right that is vested under State, Tribal or Federal
law;

8. To create or deny substantive rights through headings or captions used in this
Compact;

9. To address of prejudge how the Tribal Water Right rriaybe treated or interpreted in
any interstate or international water apportionment proceeding;

10. To constitute a waiver of sovereign immunity by the Tribes or the State except as
expressly set forth in this Compact;

11. To constitute a waiver of sovereign immunity by the United States except as
expressly set forth in 43 U.S.C. 666 or as otherwise provided by Congress;

12. Except as expresslyprovided hereinand as may be requiredby Congress,to modify
the obligations of any agency of the United States;

13.To limitor prohibit theTribes, theirrriembers orAllottees, of to lifriit theUnited
States in any capacity, from objecting in any general stream adjudicationin the
Montana Water Court to any claims to water rights on or off ofthe Flathead Indian
Reservation;

14. To prevent the MontanaWater Court from adjudicatingany properly filed claifris of
objections to the use of waterwithinthe Flathead IndianReservation;

15. To limit or prohibit the Tribes, their members or Allottees, or the United States in any
capacity, from filing an action in a court ofcompetent jurisdiction to prevent any
personor Party from interfering withtheTribal Water Right; ,_

16. to affect or determinethe applicabilityof any State, Tribal or Federal law not subject
to this Compact, including, but not limitedto environmental and publicsafetylaws,
on activities ofthe Tribes, theif rriembersor Allottees or the United States;
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17. To prejudiceor predetermine any right that Tribal membersor Allottees have to
obtain the use ofa portion ofthe Tribal Water Right under the provisions ofthis
Coriipact and the Law ofAdministration;

18. To affect the capacity of any Tribal member or Allottee to lease his or her land;

19. Except for the recognition in this Compact of the FIIP Water Use Agreement as an
agreementariiongthe tribes, the Flathead Joint Boafd of Controland the United
States, appended hereto as Appendix 3, to make the State of Montana a party to the
FIIP Water Use Agreement or the obligations arising under it other than as
specificallyidentified by this Compact

20. Jo make any owner ofa Water Right Arisirig Under State Law, except for the Tribes,
the Flathead Joint Board of Control and the United States, a party to the FIIP Water
Use Agreement.

21. [To empower the Water Management Board toassess a fee for the use ofwater.1

22. To confer any jurisdiction on the Water Management Board over any water right
whoseplaceof use is locatedoutsidethe exteriorboundaries of the Reservation]

23. To modify in any wav. by virtue of the FlatheadJoint Board of Control's signatory
status on consensual agreements entered into pursuant to Article III.G.3. the legal
relationship between the Flathead Joint ofControl, or any irrigator served by the FIIPJ
and the Tribes or the United States.

C. Other Rights Reserved.

1. Nothingin this Compactis intended, nor shall be interpreted or applied, in any
manner to alter, lifriit, of diminish theright of thetribes to take all steps they deem
necessary or prudent before anycourtor adjudicative forum, anylegislature or
legislative entity, or anVyState or federal administrative agency, including but not
limitedto the Federal Energy RegulatoryCommission, to protect any interestsin
WaterRightsArisirig UnderStateLawthat the Tribesmayacquireor seekto acquire
and which are associatedwith the Federal EnergyRegulatoryCommissionlicense for
the KerrHydroelectric Project,FERCProjectNo. 5 (32 FERC# 61.070. July 17.
1985.as amended)or any other hydroelectricfacility located on the Reservation
subject to FERC jurisdiction.

2. The Parties expressly reserve allrights not granted, recognized orrelinquished inthis
Compact, including but not limited to the rightto the continued exercise bymembers
of the Tribesof Tribaloff-Reservation rights to hunt,fish, trapandgather food and
othermaterials, as reserved in Article IIIof the Hellgate Treaty of July 16,1855(12
Stat. 975).
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D. Obligations ofthe United States Contingent
j

1. Notwithstanding any language contained herein and except as authorized under
Federal law, die obligations ofthe United States under this Compact shall be
contingent upon ratification and necessary authorization by Congress.

2. The expenditure or advance ofany rrioney of the performance of any work by the
United States or the Tribes pursuant to this Compact which requires appropriation of
nioney by Congress or by theTribes is contirigerit onsuchappropriatioft being tiriiely
made.

3. the tribes and the State recognizethat this Compacthas not been finallyapproved
by United States as ofthe date ofexecution by the Tribes and the State, and that
ratification by the Tribes of by the State in no mariner limits or restricts the discretion
ofthe United States in the negotiation of all matters related to this Compact.

E. Obligations ofthe State Contingent The expenditureor advanceofany money or
the performance of any work by the State pursuant to this Compact which requires
appropriationof money by the MontanaLegislatureor allotmentof funds shall be
contingent upon such appropriation or allotment.

ARTICLE VI - CONTRIBUTIONS TO SETTLEMENT

\\. StateContribution to Settlement the Parties agree that die State contribution to
settlement shall be JS55million. The agreement to, expenditure, or advance ofany State
coritributibri which may fequife authorization andappropriation of money bytheMoritana_
legislature or allotment of funds Is contingent on suchappropriation or allotment beingmade
pursuant toArticle V. Section 11(41 ofthe Montana Constitution.]

B. Federal Contribution to Settlement The Parties agree that the Federal contribution
to settlement shall be negotiatedby the Tribes, the State,and the United States as part ofthe
negotiationson the Federal legislationto ratify and effectuatethe Compact

ARTICLE VII - FINALITY

A. Ratification and Effectiveness ofCompact

1. The terms ofthe Compact maynot be modified withoutthe consentof all the Parties
following the first ratification by any Party.
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Notwithstanding any other provision in the Compact, the Tribes reserve the unilateral
right to withdraw as a Party if;

a. Congress has not ratified this Compact and authorized appropriations for the
Federal contribution to the settlement within fouf years from the date oh
which the ratification of the Compact by the Montana legislature takes effect
underState law.This is a continuing rightuntil Congress ratifiesthe Compact;

b. Appropriations afe not riiadein the manner contemplated by the Federal
legislation ratifying this Compact;

c. The Parties do not reach agreement on the State contribution to the settletherit;

d. The State has not authorized appropfiatiohs for the State contribution to the
settlementwithin five years fromthe date the Compact is ratified by the
United States; of

e. Appropriationsare not made by the State in the mannercontemplated by any
agreement for contributions to settlement made pursuant to Article VI.-A.

The Tribesmayexercisetheir right to withdraw fromthe Compact underArticle
VILA.2 by sendingto the Governor ofthe Stateand to the Secretary by certifiedmail
a resolution ofthe tribal Council expressing theTribes' intent to withdraw and
specifying a reason for withdrawal and a withdrawal date not sootier than one
hundred andtwenty days from the dateofthe resolution. Onthe datedesignated in
theresolution fortribal withdrawal, theCompact shall become null andvoidwithout
further actionby anyParty, andthe Parties agree to resume negotiation in goodfaith
for quantification ofthe waterrights ofthe Tribesand entryofa decreein a courtof
competent jurisdiction.

Notwithstanding any otherprovision in the Compact, the Statereserves the unilateral
rightto withdraw as a Partyto the Compact if:

a. Congresshas not ratified this Compactwithin four years from the date on
which the ratificationofthe Compact by the Moritaria legislaturetakes effect
urider State law. This is a continuing rightuntil Congress ratifiesthe
Compact;

b. The Tribeshavenot ratifiedthis Corripact withinfive years fromthe date on
which the ratification ofthe Compact by the Montana legislature takes effect
under State law;

c. Corigress requires a State contribution to settlement that exceeds the
contributions described in Article VIA; of
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d. Congress does not authorize and appropriate the Federal share of funding
agfeed to pufsuaftt to Article VLB.

5. The State may exercise its right to withdraw under Article VII.A.4 by sending to the
Chair ofthetribalCouncil and tothe Secretary a letter delivered by certified mail
from the Governor ofthe State expressing the State's intent to withdraw and
specifyiftg a reasbfi for withdrawal arid a Withdrawaldate not sooner than orie
hundred and twenty days from the date ofthe letter. On the date designated in the
letterfor Statewithdrawal, the Compact shallbecoriie nullandvoidwithout further
action by any Party, and the Parties agree to resume negotiation in good faith for
quantification ofthe water rights ofthe Tribes and entry ofa decree in a court of
competent jurisdiction.

B. Incorporation into Decrees.

Is Within one hundredeighty (180) days ofthe date the Compact is ratified by the
Tribes, the State, and the United States, whichever is latest, the Tribes, the State,
arid/orthe United States shall file, in the general stream adjudication initiated by the
State,pursuantto the provisions of 85-2-702(3), MCA,a fnotion for entry ofthe
proposeddecreeset forth in Appendix.38 as the decreeofthe waterrightsheld by the
Unjted States intrust for theTribes, tribal members, and the Allottees ofthe tribes,
^swell asthose Water Rights Arising Under State Law setforth inArticle III.D.4.a.i
and Article III.D.5. of which the Tribes are becoming co-owners pursuant to this
Compact, and such other provisions ofthe Compact as are related to the

2.

determination of these water rights and their administration.! If the Montana Water
Court does not approve the proposeddecree submittedwith the riiotion Within three
years followingthe filingofthe motion,the Compactshall be voidable by agreement
ofthe State and the Tribes. If the Montana Water Court approves the proposed
decree within three years, but the decree is subsequently set aside by the Montana
WaterCourtor on appeal, the Compact shall be voidable by agreement ofthe State
and the tribes. Any effect ofthe failure of approvalof settingaside ofthe decreeon
the approval, ratification,and confirmationby the United States shall be as provided
by Congress. The Parties understandand agree that the submissionofthe Compactto
a Statecourtor courts, as provided for in the Compact, is solely to comply withthe
provisions of 85-2-702(3), MCA, and does not expand the jurisdiction of the State
court or expand iriany manriefthe Waiver of sovereignimmunityof either the United
States or the Tribes in the McCarran Amendment, 43 U.S.C. 666, or other provision
ofFederal law.

Consistent with 3^7-224,MCA, setting forth the jurisdiction ofthe chiefwater judge,
for the purposes of 85-2-702(3), MCA,the reviewby the MontanaWaterCourtshall
be limited toJhe contents of Appendix.3_8, arid may extend to other sections ofthe
Compact onlyto the extentthat theyrelateto the determination of waterrightsand
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their administration. The final decree shall consist ofjhe contents of,Apperidix«38,
arid such other information as may be required by 85-2-234^ MCA. Nevertheless,
pursuant to 85-2-702(3), MCA, the terms ofthe entire Compact must be included in
the preliminary decree without alteration for the purpose ofnotice.

C. Disposition ofState and Federal Suits.

1. On issuance ofa final decree by the Montana Water Court or its successor, and the
cofripletiori of ariydirect appeals therefrom, or on expiration ofthe time for filingany
such appeal:

j.---{ Deleted: State

a. the United States, the Tribes, arid the Stateshallexecute and filejoint motions
pursuant to Rule 41(a), Fed.R.Civ.P., to dismiss withoutprejudiceariyand all
clairiis of theTribes, Tribal members, andAllottees andany andallclaims
made by the United States for the benefit ofthe Tribes,Tribal members,and
Allotteesin UnitedStates v. Abell, No. CIV-79-33-M (filedApril 5,1979).
The case may only be resumed if either the State or the Tribes exercise the
rights each holds under Article VILA;

b. the Tribesand the Stateshallexecuteand filejoint motions to dismiss without
prejudice the case entitled ConfederatedSalish andKootenai Tribes v. Bud
Clinch, Director, Montana Department ofNatural Resources and
Conservation, and the MontanaDepartment ofNaturalResourcesand
Conservation, MontanaFirst Judicial Court, County of Lewis and Clark,
Cause No. BDV-2001-253, Montana First Judicial District Court, Lewis and
Clark County, Montana; and

c. TheDecree shall be filed bytheParties asa consent decree inAbell, or in
Federal court as a new proceeding_after the dishiissal of Abellconditional on
agreement by the Parties to seek the necessary State, Tribal, and Federal
legislation to implement theremaining provisions of the Compact, if it is
finally determinedin a judgment binding on the State that the State courts lack
jurisdiction over, or thatthe State courtproceedings are inadequate to
adjudicatesome or all ofthe water rights asserted in Abell. /

^Settlement of.Water RjghtsjClaims. J/

1. The waterrightsandotherbenefits confirmed to the Tribes in thisCompact are in full
and final satisfactioft of and are intended to be in replacement of and substitution for
all claimsto water or to the use of waterby the Tribes,Tribalmembers, andAllottees
and the UnitedStatesonbehalfof the Tribes,Tribalmembers, andAllottees existing
on the Effective Date, lexcept for any Appropriation Rights or Water Rights Arising
Under State Law held by the Tribes, their members, or Allottees as ofthe Effective
Date oracquired thereafter, which shall besatisfied pursuant to their own terms.
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2. In consideration ofthe water rights and other benefits confirmed to the Tribes, Tribal
members, and Allottees in this Compact, and ofperformance by the State and the
United States of all actions required by this Compact, and on entry ofa final order
issuingthe decreeof the Tribal WaterRightheld in trust by the UnitedStatesas
quantified in this Coiripact and displayed in Appendixes, the Tribesand the United
States as trustee for the Tribes, Tribal members, and Allottees hereby waive, release,
andrelinquish anyandall claims to waterrights or to the use of waterexisting onthe
Effective Date[

E. Settlement ofTribal Claims Against the United States. Waiver ofclaims against
the United States by the Tribes, their members and Allottees shall be as provided by
Congress.

F. Binding Effect After the Effective Date^nd the entry ofa final decree by the Montana
Water Court ofthetribalWater Righj orifnecessary the Federal court inAbel^jhe__^
Compact's terms shall be binding on:

1. The State and ariy Person using, claiming or in any manner asserting any right under
the authority ofthe State to the use ofwater in the State; provided that, the validity of
consent, ratification, or authorization by the State is to be determined by State law;

2. TheTribes andanyPerson using* claiming or in any mariner asserting ariy rightto the
use ofthe Tribal Water Right, of any right arising under any doctrine of reserved or
aboriginal water rights for the Tribes, Tribal members, and Allottees, or any rights
arisirigunder Tribal law; provided that, the validity of consent, ratification or
authorization by the Tribes is to be determined by Tribal and, if applicable, Federal
law; and

The United States and any Person using, claiming or in any manner asserting any
right under the authorityof the United States to the use of watef in the State; provided
that, the validity ofconsent, ratification or authorization by the United States is to be
determined by Federal law.

ARTICLE VIII - LEGISLATION/DEFENSE OF COMPACT

A, State Legislation. The State and the Tribes agree to seek fatificatioriofthe Compact by
the Montana legislature and any additional State legislation necessary to effectuate the
Compact.

B. Federal Legislation. The State and the Tribes agree to seek ratificationofthe Corripact
by Congressand any additionalFederal legislationnecessaryto effectuatethe Compact.
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C. Tribal Legislation. The State and the Tribes agree to seek ratification ofthe Compact
bythe Tribes andanyTribal legislation necessary to effectuate theCompact.

D. Defense ofthe Compact The Parties agree to defend the Compact after its Effective
Date from all challenges and attacks and in all proceedings pursuant to Article VII.B and
C, and agree that no provision ofthe Compact shall be modified as to substance except as
may be provided in the Compact, or by agreement among the Parties.

IN WITNESSWHEREOF the repfeseritatives ofthe ConfederatedSalish& KootenaiTribes,
the State ofMontana, and the United States, have signed the Compact on the day of

, 201 .
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Community Bank
Serving Montana Since 1910

February 25,2013

Mr. Chris Tweeten, Chairman

Montana Reserved Water Right Compact Commission

1625 Eleventh Avenue

POBox201601

Helena, MT 59620-1601

Dear Mr. Tweeten:

My name is Gordon Zimmerman and for the past 10 years I have had the pleasure to serve as

President ofCommunityBank, Inc. in Ronan, MT. Our institution has served the Mission

Valleysince 1910and has consistently supported the economic activities ofthe Salish&
Kootenai Tribe (Tribe) as well as the non tribal residents for over 100 years.

I write today in support ofthe Montana Reserved Water Right Compact Commission's

(Commission) scheduled February26,2013 "ActionItem"to approve the "Proposed Water
Rights Compact" (Compact).

Since the Commission's formation in 1979 and since its focus on this particular Compact in

2009, untold financial resources havebeenexpended by Federal, State, Tribal andlocal officials
in bringing this Compact to a vote. While this Compact is not exclusively beneficial to any one

group, all have agreed that this compromise is preferred to years ofcontinued delays and

protracted litigation.

The Mission Valley is slowly emerging from the Great Recession and recent commercial

economic development is encouraging. Agricultural trends arepositive aswell, withthe
majority ofoperators seeing improvements in land and product values. The proposed Compact

also provides economic benefit through funding ofneeded repairs and improvements to the

existing water delivery channels. Continued delays or further litigation by fringe groups will

Only serve tojeopardize this economic recovery, replacing clarityand consensus withunknown
water rights potentially dictated by parties outside ofour community. This point is made clear

whenreviewing the attached February 19,2013 letterfrom the United States Department ofthe
Interior.

63239 US HWT 93 - PO BOX B RONAN, MT 59864 TEL: (406) 676-4600 FAX: (406) 676-4625 MEMBER FDIC
HARVEST FOODS BRANCH ~ 63802US HWY 93 RONAN, MT 59864 TEL: (406) 676-0900
RONAN ~ PABLO - POLSON - COMMUNITY BANK MISSOULA www.corrimunitybanksrnontana.conr
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I wishto thankthe Federal, State, andTribal governments Who haveinvested significant time
andresources in bringing this Compactto the Commission for this criticalVote. While these
negotiations havebeen lengthy and at timesdifficult, all parties haveput the success ofthis
Compact above personal agendas.

I respectfully request that the Cornmission vote to approve this Compact for submittal to the
2013 Montana StateLegislature. Nowis the time for action - nowis the time fordelivery ofa
clear Compactnegotiatedin good faith by all parties.

Thank you for your time and wMderatiori on this matter.

Best Regards,

Gordon

President

cc:

Mr. Joe Durglo, Chairman, Confederated Salish & Kootenai Tribal Council



February 25,2013

Montana Reserved Water Rights Compact Commission
POB 201601

Helena, MT 59620-1601

Dear Commission,

I wouldliketo takea momentto introduce rnyselfarid my wife. Weare Paul and Carlisa
London, owners and operators ofthe Poison RV Resort and the Poison KOA
campground. We have lived in Poison for 14 years. We purchasedthe Poison KOA in
Februaryof 2000, and in 2008 we began developingthe Poison RV Resort. We have
both been involved with our local chamber ofcommerce since 2000, and Paul has been
on the board ofdirectors. Paul is a member ofPoison's Beautification Committe,
Poison's Streetscape Committee and regularly attendthe PoisonCity Council meetings.
Paulhasalso been onthe Glacier Country Board of Directors since 2003. Westrongly
supportour localcommunityand region. Our business is dependent upon tourism. We
have guests come from all overtheworld. We alsohavea gift store that is supported by
our guests and the local community.

We support the agreement on compacting. It's time to move forward and create sofrie
certainty to our future. With the time and energy invested by both the state and tribe, it
would be a major disappointment not to cometo an agreementnow. We appreciatethe
time and energy that the committee members have put into this agreement. You have
helped bring this situation to a good resolution for everyone and we commend you for
that.

Coming together on this compact agreement will be huge for business. It gives Us all the
opportunity to move forward and promote more businesses coming here, which in turn
creates jobs, sells houses and so on.

Thank you for your time and support on this important issue.

Sincerely,

*aul and Carlisa London

Poison RV Resort, LLC
200 Irvine Flats RD

Poison, MT 59860



United States Department ofthe Interior
OFFICE OF THE SOLICITOR

Pacific Northwest Region
805 S.W. Broadway Street, Suite 600

Portland, Oregon 97205-3346

February 19,2013

Clayton Matt, Director ofTribal Services
Confederated Salish & Kootenai Tribes ofthe Flathead Nation

P.O. Box 278

Pablo, Montana 59855-0278

Chris Tweeten, Chairman
Montana Reserved Water Rights Compact Commission
P.O. Box 201601

Helena, Montana 59620-1601

Walt Schock, Chairman
Flathead Joint Board of Control

P.O. Box 639

St Ignatius, Montana 59865-0639

JonMetopoulos, ]5sq.
MetropoulosiLawFirm, PLCC
50 South Last Chance Gulch, Suite 4
Helena, Moirtana 59601 r4152

DearSirs:

As youknow, for the past four years,Federal, State,Tribaland local officialshave beenactively
negotiating to resolve all ofthe water rightclaims ofthe Confederated Salish& Kootenai Tribes
ofthe Flathead Reservation that will be litigated in the Montana general stream adjudication.
The negotiatorshave completed drafts ofall ofthe key settlementdocuments and are discussing
them with their respective decision makers and the public.

I wish to express myappreciation forthe effective andrespectful manner that eachparty has
exhibited during thecourse ofthe negotiations. I recently hadtheopportunity to brief
Departmerit ofthe Interior officials about this negotiation, andI highlighted the productive
engagement of allparties andthehighquality of our drafted documents- In thosebriefings, I
wasalso able to beginthe effortwithin me Department forprincipals;' reviewofthe proposed
agreements. As I havepreviously noted, the Department andthis Admimstration havestated
theircontinued commitment to seekto resolve tribal waterrightclaims throughsettlement

I alsoappreciate the parties' recognition ofthe needto continue to makeprogress in these
negotiations, and I wish to reinforce this message. From the federal perspective, a failure or
Significant extension ofthe negotiations would leave unresolved several critical water resource



needs and conflicts on the Reservation that, with or without settlement, will have to be addressed
in the near future.

Specifically, failure or delay ofthe negotiations shouldnot be equatedwith a long-term
extension ofthe status quo for irrigation water deliveries on the Reservation. Should
negotiations lapse, I anticipate that the federal governmentwill need to address in tandem at least
two critical issues in the near-term with the Tribesand others: 1) the adequacy ofthe current
interim instream flows, and 2) the need to implement efficiencies and other measures within the
federal Flathead IndianIrrigationProject(FIIP) to conserve waterand improve operations.

In the 1980s, the courts conclusively determined that the Tribes, by the terms ofthe 1855
Hellgate Treaty, are entitled to ori-reservationinstream flow water rights with a time immemorial
priority date. Thecourts further confirmed thatthe Tribes' instreamflowwaterrights are senior
to the waterrights for the FIIP and, in a strictprioritysituation,have to be met before water
deliveries to FIIP irrigators. The federal government, as trustee for the Tribesandthe entity
ultimately responsible for the federal FIIP, is boundby these court decisions determiningthe
senior priority ofthe Tribes' instream flow rights. At the time of these court decisions, the
Tribes and BIA developed and implemented interim flows for some ofthe critical streams on the
Reservation. Those interim flows have been in place since then, but they were not intended as
the fullmeasure of flow needed to meet the Tribes' instreamflow water right and were not
establishedfor all streams entitled to protected flows.

In recent years, several factors have emerged which indicate that the current interim flows will
likelyneed to be adjusted and expanded in the near future if there is not a settlement In fact, the
levelof adequate flows for fishery purposes was extensively discussedin the negotiations.
Through thesediscussions, and to meet the highdemandin the negotiations for certainty, the
Tribalgovernment and its experts, workingwith state and federal technical experts, developed a
greatlyenhancedand scientifically supportedbody ofdata and knowledge on what science-based
flows for fish and irrigationdeliveries for cropsshouldbe on the Reservation. Similarly,recent
consultationsunder the Endangered Species Act focused on the need for improvements in flows
and in FIIP operations to reduce impacts of flows on fish.

With this recently acquired information indicating that current interim flows on the Flathead
Reservationare ripe for reconsideration, the federal government will have to consider all options
forensuring that the Tribes' judiciallyconfirmed rightsare protectedarid that the ESA is

-comphedwim. Ofcourse, me currentprorx)sed settlement charfea^
newimproved instream flow regimenthat I believe provides the neededlevelof improvements.
But without settlement we will have to chartan alternative course for neededimprovements
(such asconsidering whether to increase the interim instream flows), which I anticipate could
commenceas early as this year.

Anyactions increasing flows to better meetthe Tribes' reserved instreamflow water rights and
to comply withtheESAwouldnecessarily have an impact on the watersupply available for FIIP
and non-FILP irrigation water diversions on the Reservation. To accommodate a corresponding



decrease in the FIIP irrigation water supply, the Bureauof Indian Affairs (BIA), which has
ultimate responsibility for FIIP, would needto consider all availableoptions. BIAhas indicated
to us that, as a first step, BIA would convenethe Tribes, the Flathead Joint Board ofControl, and
the Cooperative Management Entityto work through solutions that adjust Project watersupplies
and water duties (through, for example, the implementation ofindividual farmturnout
allowancesand the elimination ofextra-dutydeliveries), implement conservation and
measurement requirements and address structural improvementsto FIIP to prevent entrainment
of ESA-listed fish species. Further,unlike the provisions under the proposedsettlement,, there
likelywouldbe no federal or state funding in a non-settlement situationto meet these new
requirements, thereby requiring that costs bemetbyoperation andmaintenance assessments.
Finally, it is important to note that BIA retains ultimate responsibility for and ownership ofFIIP;
while much less desirable than settlement, We believe that an alternative pathway to improving
FIIPoperations is currently available andcould beimplemented in the near-term without waiting
forthecompletion oftheMontana general stream adjudication.

In conclusion, I would like to stress that the federal negotiation team remains committed to the
negotiations and is not at this time advocating pursuing alternativesto achieving full settlement.
Nonetheless, I felt it was important to objectively describe the importance andneed foraction in
the near future and to describe options that are available to address these issues ifthe effort to
settle the Tribes' water right claims fails or is significantlydelayed.

Sincerely,

For the Regional Solicitor

cc:

FainGildea, Dep Dir, tJS DOISecretary's
Mian Water Rights Office

^MW^<
Duane T. Mecham

Attorney


