. MEMORANDUM =

TO: .  FILE

FROM: CLAY R. SMITH
Assistant Attorney General
DATE: 16 March 1987
RE: - Legal Issues Arising in Connection With

Ordinances 44D and 87A  of  the Confederated
Salish and Kootenai Tribes
This meﬁorandum will summarize the facts and issues
which would 1likely be presented by a State-initiated
civil action chéllenging jurisdictional 'éspects of
Ordinances 44D and 87A of the Confeferated Salish and
Kootenai Tribes-(Tribes). It will fmrthgéfgddress'suchg

action's possible duration and cost. P
_ . =~
.

I. ORDINANCES 44D AND»87A,

A. Ordinance 44D.

" Ordinance 44D is the most &recent version of a - L

_tribal ordinance regulating hunting,l/ _fishing,gj and *-;‘.‘vffV;

e .

l-/"I'h;'rrizi.ng“'-is defined as the pursuingfbf;ﬂwildlife,fqr,ﬁ"
food, material or sport whether or not;an:actual;taking~*«w
is involved." (Ch. 1, pt. 3.13.) s mim T my

b

3/“Fishing"‘is défined as “the takihélofjfishrby?éne;s
line and not to; exceed two hooks, or  two.artificial
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3/

 'recreational® activities within the Flathead Indianfﬁkj

'ReeervatiOn;. As to huntlng and flshlng regulatlons,iléif“}iu}
1s premlsed on the pr1nc1ple that "[tlhe Tribes _aﬂa i,‘
their members, pursuant to the treaty‘of Hellgate and
subsequent federal law, possess the eiclusive right to
‘hunt and fish within the exterior boundaries of the
Peservation and the Tribal Council is empowered to
condition, limit, or prohibit nonmember hunting and
fishing thereon." (Ch. 1, pt. 2, § 1.b.) As to
recreation regulation, the ordihance is based on the
notion that "[t]lhe Tribal Council is.;empoweredl ﬁo

o exclude nonmembers from restricted lands and waﬁers of
the Reservatioh and to regulate, conditiop and limit-
use, recreatieﬁal or otherwise, thch @§y\be,made by
nonmembers of restricted lands and watere£}~;(1g;-at

4/

PN )
§ 1.£.)=' The primary . purpose of the ordinance is to

'(Footnote Continued)

flies or two artificial 1lures, and ineludes ~snagging
when so specified by regulation." (Ch. 1, pt. 3.11.)

2/"Recreation" ~is defined as "snaowmobiling, .off-road . ..
driving, picnicking, camping, boating, skiing, hiking, -
photography, swimming and other related act1v1t1es.fsg;:
(Ch. 1, pt. 3 21.) : - : T

i

4/'I‘he term ‘“restrlcted ~lands"™ ls"not*"speCLflcally“

defined in the ordinance but appears to mean all. lands~
other than "fee status lands" or "fee lands" as defined -
in chapter 1, part 3.10. Permits for recreational -
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'~ establish a tribal permit system which will ’reg.ul‘at‘e all - .-

:.'of these ‘activities by nonmémberé7 although it’ d6és?i7_
’éddress Both oh;‘and:offdreservatidn hunting ahd fishing-r
by tribal _members.v Ordinanée 44D will Supersedeﬁ"
Ordinance 44B (ch. 6, pt. 3) and is schéduled to become
effective on April 1, 1987.

The ordinance authorizes hunting, £ishing,  and
recreation on the reservation by nonmembers betWeen 12
and 65 years of age if they have secured a current
Trikal Use and Conservation Permit. = {Ch. i, pt. 5,

. 8§ l.a(l).)é/ Nonmembers 65 years or older may hunt and
fish withoﬁt a permit but are otherwise rsﬁbject to
season, bag, and other tribal restrictions. (Id. at
§ 1.a(3) and’(4).) The permit requiremengiglso does not

apply, inter alia, td the recreational acpivitigs of

b

_nonmembersv‘on fee status lands. (Id. ét § 1.b(1}).)
Fishing and hunting stamps-muét additionally be procured
to engage in those activities. (Ch. 1, pt. 5, § 3(b)

and (c).) Finally, the terms of the permit require the

(Footnote,Céntinued)

activities on fee status lands arev;hotwirequired.?-” “
{(Ch. 1, pt. 5, § 1.b(2}).) ' - o E

3/ pribal permits have a maximum duration:iof 12 -months . =. -

commencing on March 1 of each calendar year but may also ;~:; ;3:5

be. purchased for shorter periods. {Ch: 17 pts-5;, § 5.) - ==z =
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x'evnohmember'(l) to comply w1th all appllcable trlbal and,”

'federal laws or regulatlnnu, ( ) to consent to the»

Tribes' ]urlsdlctlon "over any dlspute arising from ---..:f

use of thlel permit{;]" (3) to be bound by the Tribes’

civil sanctions if determined to have violated tribal
law - while engaged in permitted activities; and (4) to
hold the Tribes safe and harmless from any loss or
injury occurring from any activities associated with a
permit'e use. (Ch. 1, pt. 5, § 3(d).)

The tribal court is given exclusive jurisdiction to

enforce the ordinance. (Ch. 1, pt. 6, § 1.) Violation

of the ordinance may result in "civil penalties" not to
exceed §$500 for each act of noncomﬁliance. The
ordinance further'provides for the.postiﬁélpf bond by a
nonmember at the time he is cited by a tr@bal'ogficer
for a violation. (Ch. 1,'§t. 8.) The bgﬁdvmay be in

cash or personal property; the citing officer is also

authorized to impound such person's property as a bond.

Al)l fees from permit and stamp .sales, fines and.

forfeited bond amounts are required to be deposited into

a special account for use in furthering the conservation

of ‘tribal fish, wildlife, and hapuralfyresoﬁrces.'

(Ch. 1, pt. 9, § 1.) I S TR

-61

The ordlnance does not requlre trlbal members .to

secure a permlt as to on-reservatlon flshlng, hunt1ng,7?““‘“~

or recreational activities. It does impose. certain .

et o ———— e
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hunting and fishing restrictions, such as prohibition of

‘certain hunting aids and limited  takihg of grizzly
bears. -(Ch. 2, pt. 1, § 2 and pt. 2,H§ 1.) It further
accords members the right fo hﬁntA 6n> "aboriginal
territory off of the Reservation .in accord with
-applicable Tribal and Federal 1law and regulation.”

(Ch. 2, pt. 3, § 1.) The ordinance imposes a permit
requirement c¢n rembers as to off-reservation moose
hunting on “opén and unclaimed 1lands" but not as to

other big game hunting. (Id. at § 3.) XOn—resefvation
fishing by members is, absent special regui;tions,
unrestricted, while off-reservation fishing within the '
Tribes' "aboriginal territory" is deemed governed oﬁly

by applicable tribal and federal law. é}Ch. 3, pts. 1

and 2.) Significant restrictions exist in _connection’
T - N \"‘V"" -
with nonmemker hunting and fishing, including

(1) restriction of hunting privileges to pheasants énd 
migratory water fowl (ch. 2, pt. 4, § 1); (2) closure of
certain drainages to anv fishing or hunting (ch. 2,
pt. 4, § 4; ch. 3, pt. 3, § 2); and (3) tribalbcontrol
over season, bag, énd catch limits (ch. 2, pt.4, §§-2

and 7; ch. 3, pt. 3).

B. Ordinance387A. -

‘Ordinance 87A, also known as the Aquatic ‘Lands - 7

Conservation Ordinance,'was adopted in December. :1985. . . ‘-2’



" The purpese of the ordinance'>is Mto prevent the
degradatlon of Reservation waters and aquatlc lands by-w

regulatlng constructlon or 1nstal1at10n of pr03ects upon

aquatlc lands whenever such pro;ect may cause erosion,
sedimentation, or other &isturbances‘adversely affecting
the .quality of Reservation waters and aquatic iands."
(Pt. II, § 2.) "Reservation waters" refers to "all
naturally occurring bcdies of waters within the exterior
boundaries of the Reservation," tributaries to such
waters and any adjacent wetlands, while "aquatic lands"
means "all land below the mean annual high water mark of
a Reservation water body." (Pt. ITI, § l.c and m.) The
term "project" 1is defined in relevant part as "a
physical alteration of aquatic 1ands,f;Wetlends, or
Reservation waters, not otherwise exempted. by w}his
Ordinance or implementing regulations, wﬁich has the

potential to cause a material .change in the condition of

such lands or water in contravention of a policy of‘this

4

Ordinance." (Id. at § 1.1.)
The ordinance requires any person commencing “a
project to secure a permit authorizing such work from

the Tribes' Shoreline Protectlon anrd (Pt. III, § 2

. pt. IV, §§ 1 and 3.) An ~adverse determlnatlon by the1377

Becard on a permlt appllcatlon is subject 53to;;"

:‘admlnlstratlve apneal. under the Trlbal Admlnlstratlve
|

Procedures Ordlnance and, lf necessary, to appeal te the»;a:
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 tribal ceurts. - (Pt. VI, §§ 1 and .2. ) ' Noncomplylng

pro;ects are also. subject to publlc nulsance abatementi;T;””

proceedlngs in trlbal court which can impose monetary

penalties of not less than $25 or more than $500 for

each day the noncomplying project is maintained, and can

‘order restoration of the damaged lands at the expense of

the respcnsible party. (Pt. Vv, § 2.) Detailed
regulaticons have been issued under the ordinance which

set forth, inter alia, application-review criteria and

enforcement procedures.

II. FEDERAL JURISDICTION ISSUES.

- If the State challenges portions of Ordinances 44D
and/or 87A as outside the permissible eegpe of tribal
sovereignty, its claim would present a _gueetigp of
federal common 1law as to which jurisgiction under

28 UﬂS;C. § 1331 exists. -+ National Farmers Unicn

Insurance Companies v. Crow Tribe, 471 p.S. 845, 852-53

(1985); Illinois v. City of Milwaukee, 406 U.S. 91, 100

(1972) . Consequently, even were the action cormmenced in

state distrlct court, it would undoubtedly be removed to

federal court pursuant to 28 U.S.C. § 1441 by the trlbalfﬁi*ﬁt*

defendants. Such removal would be without pre]udlce tof;
- any subject matter jurlsdlctlonal deFenses whlch the -

.V-*defendants mlght later ralset' E g., Schroeder V. Trans’

World Airlines, Inc., 702 F.2d 189 (9th Cir. 1983); Cook ~
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V. Weber, 698 F.2d 907 (7th Cir. 1983); Armor Elevator = =

Co. v. Phoenix Urban Corporation, 493 F. Supp.'876'(D;f: f

Mass. 1980), aff'd 655 F.2d 19 (lst Cir. 1981); Cogo v.

'Central Council of Tiingit:Q Haida Indians, 465 F. Supp.

1286 (D. Alaska 1979). The most likely defense of that
‘nature is sovereign immunity; it is also éery possible
that they would assert a second defense predicated on
conity to tribal court proceedings which, while not
precisely‘jurisdictional in nature, would seek to avoid

immediate resolution of +the merits of the State's

claims.

A, Sovereign Immunity.

It is well established that an Iﬁ@ian tribe is
immune  from suit without  express congressional

authorization or its own consent. E.g., Three

Affiliated Tribes v. Wold Engineering, 106 S. Ct. 2305,

2313 (1986); Santa Clara Pueblo v. Martinez, 436 U.S,.

49, 58, (i%78); 2. K. Ménagement Company v. San Manuel

Band of Mission Indians, 789 F.2d4 785, 789 (9th Cir.

1986); Hardin v. White Mountain Apache Tribe, 779 F.24 =

476, 479-80 (9th Cir. 1985); Chemehuevi Indian Tribe v. -7 . .o": =

California State Board of Eqﬁalization,,757 F.2d_10521jf

1051 (9th Cir. 1985), rev'd on other grounds, 106 S.?Ctmﬁ9

::289.‘(i9961.' anétheless,:ithe Supreme Court and »theﬁ;;fT_m.,."

Ninth Circuit have recognized <that declaratory ~and - T
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" injunctive relief is available against tribal officersf ff¥f5“45*

in their = individual  capacities under certain
circumstances. Analogizing tribal immunity to that of
the United States} the Ninth Circuit stated in

Chemehuevi, 757 F.2d at 1051:

- The Supreme Court has recently reiterated the
analytical distinction between suits against a
sovereign entity and those brought against the
officers or employees of the sovereign.
Absent consent, a suit against a sovereign
entity is barred; it is only when the
plaintiff ncminally sues an official that a
more thorough examination of the sovereign
status of the defendant must be made.... If
the official's acts exceeded the authority
granted by the sovereign, or when an officer
has acted unconstitutienally, the suit is
deemed to be one against the officer in his or
her individual capacity. Because the suit is
thus prot against the sovereign, it is mnot
barred. o

The analogy between federal and trigéi sovereign
immunity, however, is not complete since triﬁgs, urilike
the United States and the seVeral individual states, are
~not generally sukject te con%titutional restraints and

therefore cahnof act wunconstitutionally. E.g., Santa

Clara Pueblo v. Martinez, 436 U.S. at 56; Talton v. . .. .-.c-

Maves, 163 U.S. 376, 382-85 (1896); Confederated Salish

~ & Kootenai Tribes v. Namern, 665 F.2d. 951, 964 n.31 (9th -

'distiﬁction was noted in Babbitt Ford, Inc. v. Navajo

_Indian Tribe, 519 F. Supp 418, 425, (D..Arizz 1981),%.

rev'd on other grounds, 710 F.2d 587 (9th Cir.), icert..: =i~ ..
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denied, 466 U.S. 926 (1983), where the district court.

concluded that nonmonetary relief was available against

certain tribal officers who acted outside the scope of
the tribe's sovereign authority:

Consistent with Larson [v. Domestic & Foreign
Commerce Corp., 337 U.S. 682 (1949)], federal

- sovereignty is limited only by the
Constitution of the United States.  .Tribal
sovereignty, on the other hand, is limited by
a number of sources. Tribal sovereignty is
limited by those portions of the Constitution
that are "explicitly binding(;] ... it |is
limited by Congress' plenary control[;] ...
and it is 1limited by inconsistent treaty
provisions. ... Finally, tribal sovereignty
is limited by the 'overriding interests cf the
National Government.' ...

As this Court stated earlier, the core of
plaintiffs' complaints is the extert to which
an Indian tribe can assert jurisdiction over

non-Indians. It is this exact question that
contrcls the issue of sovereign immunity. If,
under the circumstances, the officer-

defendants' acts are within the 1limits of
Tribal sovereign power, then plaintiffs'
action is barred by sovereign immunity. If
+the acts are excessive, the plaintiffs w1
prevail. [Citations omitted. ]

The court ‘thus concluded that the jurisdictional issue
and the merits. of the nonmembers" claims were
inextricably connected; i.e., that the jurisdictional

question could not be resolved without first determining

the merlts of the involved clalm.

- Several Ninth Circuit decisions subsequent to thefg'

it

district court determlnatlon 1n Babbitt Ford 1nd1cate'

elther-expressly or by negatlve -npl*catlon that, to. the~4l

: . : . s e . .
extent assertion of tribal Jjurisdiction is improper,
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declaratory and injunctive relief is available against

the involved tribal officials. In Cardin v. De La Cruz,

671 F.2d 363 (9th Cir.), cert. denied, 459 U.S. 967

(1982), the court refused to enjoin tribal officers from
enforcing building, health, and safety regulations
‘against a nonmember who owned a store on fee land. The
court asserted federal Jjurisdiction wunder 28 U.ES.C.
§ 1331 and then addressed the merits of the nonmembers’
claim without discussion of the sovereign immunify
issue. A -

The court similarly found § 1331 juriédiction in

Snow v. Quinault Indian Nation, 709 F.2d 1319 (9th Cir.

1983), cert. denied, 467 U.S. 1214 (1984), over a claim

by nonmember owners of businesses located .on fee lands

within a reservation that a tribe's license tax was

o

outside its sovereign authority. The court termed as
the "dispositive issue" the question of whether the
nonmembers' claim was barred by sovereign immunity and
discussed the parameters of that doctrine:

That Indian tribes possess immunity £rom suit -~
in state or federal courts has 1long been
settled. ... In addition, tribal immunity
extends to tribal officials acting in their
representative capacity and within the scope

of +their authority. ... However, .tribal .
sovereign immunity is not absolute. Rather,:
immunity from suit is similar to other aspects

of tribal sovereign powers. Immunity exists ;- z°
only at the sufferance of Congress and is- - =

subject to complete defeasance. ... A tribe —
may also waive its immunity to suit. ... An .

expression of waiver must be unequivocal; _ ..
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waiver cannot be lmplled ... However, tribal
immunity is not bar to actions which allege
conduct that is determlned to be outside the
scope of a tribe's sovereign powers.

Id. at 1321 (citations & footnote omitted). It then
stated that, because the tribe "has not consented tc ke
sued or waived scvereign immunity in\this action ... nor
has the Trike been divested of its immunity by

congress{,]" the claimewas parred "if the enactment and

implementaticn of a business tax is withirn tribal

sovereign powers[.1" Tda. at 1322. Relying on Merrion

v. Jicarilla Apache Tribe, 455 U.S. 130 (1982), the

court thereafter concluded that the tribe possessed the

inherent power to impose the challenged tax. Snow"s
discussion of the sovereign 1mmun1ty doctrlne was later

clarified in Chemehuev1, 757 F.24 at 1052, to the extent

+hat the earlier case could be construed as sanctioning

suit against a tribe under any circumstances;j however,

iChemehuevi did not otherwise repudiate Snow's sovereign
immunity analysis.

Finally, in Babbitt Ford, Inc. V. Navajo Indian

Tribe, 710 F.2d 587 (9th Cir.), cert. denied, 466 U.S.

426 (1983), the Court sustalned a trlbe s jurisdiction

to enforce its laws regulating on—reservatlon

a

repossessibn of member—owned vehicles bv nonmembers.'.As
jn Cardin and Snow, federal jurlsdlctlon was predlcated

on § 1331 and, while there was no discussion of the -

IR s o ™
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'sovereign immunity guestion,' the . court carefully

,__expidred' the extent of inherent tribal authority im -

rejecting the nonmembers' claim. Since Babbitt Ford was

decided eight days after Snow and authored by the same

judge, there is little basis upon which to believe that

the immunity issue was overlooked; it was, again, simply

subsumed intce determination of the merits. See Hardin

v. White Mountain Apache Tribe, 779 F.2d at 478-79

(discussing questions of scope of tribal sovereignty and-

tribal immunity simultaneously).

It therefore appears clear that a properly-pled
claim can be asserted against tribal officials to test
alléged jurisdictional excesses in Crdinances 44D and
87A. Although sovereign immunity willipresumably be
raised as a defense, it should have ‘no analytlcal
significance independent of the merits' determ*natlon.
Indeed, any other result would effectively insulate from
- challenge the exercise by tribal officials of authofity'
granted under a tribe's ordinances or regulatlons-—a
result patently at oadg with the repeated recognltlon by
the Ninth Circuit and the Supreme Court of federal
question jﬁrisdiction a$ to qlaimsnﬁhat such officials

have exceeded inherent or other tribal_authority. a

- TILTIIC D
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B. Exhaustlon of Tribal Court Remedies.

In two recent _dec1510ns, National Farmers Unlon e

Insurance Companies v. Crow Tribe, supra, and Iowa

Mutual Insurance Company v. LaPlante, 55 U.S.L.W. 4170

(Feb. 24, 1987), +the Supreme Court has required
exhaustion of trikal judicial remedies before recourse
to federal court for the purpose of challenging tribal
court jurisdiction. Although these cases involved
federal court actions initiated by persons who were

already subiect to the challenged tribal court

proceedings, the Tribes may contend that exhaustion of

their judicial remedies is required if there are ongoiﬁg

tribal court proceedings where the jurisdictional issues

have been raised bv a person other than t@e State.
National Farmers Union arose from a rribal~court

e

~action filed by a member of the Crow Tribe against an

" elementary school district alleging negligence on the

latter's part. After the school district failed ko

timely answer, default Jjudgment was' entered. The

school district and its insurer then iritiated an action

in federal district court and contended that the trlbal

court had no jurisdiction over the school district. The

district court eventually enjoined the tribal court e AT

proceedlngq but was reversed on jurlsdlctlonal grounds

by the Ninth Circuit. The Supreme Court concluded that,”:"

while federal jurisdiction existed under § 1321, the
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.

school dlstrlct and its insurance carrier were obllgated

to‘exhaust tribal court remed‘es before commenc1ng the

federal action:

[W]e conclude that the answer to the question
whether a tribal court has the power to
exercise civil subject matter Jurisdiction
over non-Indians in a case of this kind is not

- automatically foreclosed. ... Rather, the
existence and extent of a tribal court's
jurisdiction will . require a careful

examination of tribal sovereignty, the extent
to which that sovereignty has been altered,
divested, or diminished, as well as a detailed
study of relevant statutes, executive branch
policy as embodied in treaties and elsewhere,
and administrative or Jjudicial decisions.

We believe that examination should be

conducted in the first instance by the tribal

court itself. Our cases have often recognized

that Congress is committed to a policy of

supporting tribal self-government and self-

determination. That policy favors a rule that

will provide the forum whose jurisdiction is

being challenged the first opportunity to

evaluate the factual and legal bases for the

challenge. Moreover the orderly adminis-~

tration of justice in the federal court will

be served by allowing a £full record to be

developed in the tribal court before either

the merits or any question concerning

appropriate relief is addressed. The risks of

the kind of "procedural n*qhtmare“ that has

allegedly developed 1in this case will be

minimized if the federal court stays its hand

until af+ter the +tribal court has had a full

opportunity to determine its own Jjurisdiction

and to rectify any errors it may have made. _
Exhaustion of tribal court remedies, moreover, ... . .. . S EaLTIL
will encourage tribal courts to explain to the : 8
parties the ©precise basis for accepting,
jurisdiction, and will also ‘provide other. :
courts with the benefit of their expertise in 3 “A'fM B
such matters in the event of further jud1c1al R
review. S
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471 U.S. at 855-57 (footnotes omitted).

The Court reiterated the above in Iowa Mutual

where, after a tribal court had denied an insurer's

motion to dismiss for lack of subject matter

jurisdiction, the insurer filed a federal action in

which it alleged diversity jurisdiction under 28 U.S.C.

§ 1332 and essentially sought determination of the
merits of the claim still pending in tribal court. The
district court dismissed the complaint after concluding

that Montana state courts would refuse +to assert

jurisdiction over the insurer's claim and that it

)
therefore did not have Jjurisdiction since federal
diversity Jurisdiction is derivative of state court

jurisdiction. The Ninth Circuit affirmed the dismissal

PN

on the same ground. The Supreme Court ‘reversed the
lower courts insofar as they found W~n6 federal
jurisdicticon but remanded with instructions that the

case be stayed until conclusion of tribal court

proceedings.or dismissed without prejudice. 55 U.S.L.W. »

at 4173.
In remanding, the Court observed that " [e] xhaustion

is required as a matter of comity, not as a

jurisdictional prerequisite" and compared the exhaustion e

- &

principle to the federal abstention doctrine. .- 55
U.S.L.W. at 4172 n.8\ It further stated"that“}[t]ribél

. i e .
authority over the! activities of _nen~-Indians on
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reservations lands is ~an important part of tribal . :
SoVereignty" and that "[c]livil jurisdiction over'éuchﬁ“ﬁ?
activities presumptively lies in the tribal courts

unless affirmatively 1limited by a specific treaty

provision or federal statutes." Id. at 4172. Thus,
although the Court 1later stated that ¥the Blackfeet
Tribal Courts' determination of tribal jurisdiction is
ultimately subject to review" by federal.courts, it left
little doubt that, in the ordinary case, tribal court§
will have civil Jjurisdiction over the conduct ‘of
nonmembers on "reservation lands." EEEQ; The Court
furthef held that, if such jurisdicticen was found, the
mexrits of the underlying claimrcould not be relitigated
by the federal district court. . Eé; at 4ii§f73.

Taken together, National Farmers Unionﬁ“andﬁvIowa

-

Mutual leave nd doubt +that, once a Afribal court
ﬁroceeding has commenced against an individual, he will
be barred from seeking federal review of either the

tribal court's adjudicatory jurisdiction or, presumably,
.the. tribe's underlying regulatory 3jurisdiction until

exhaustion of +tribal court remedies, including any

~available appeal procedures, has occurred except in‘~..

6/

extraordinary circumstances.—

x

6/

tribal: jurisdiction ‘'is motivated by a desire to harass

Thus, -if tribal -court =~ . =-

—'Exhaustion is not required "where an..assertion of
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proéeedings’have'beén initiated against a ;mrsdn for = .

violation of O;dinahce 44D or 87A, that person must, as>#:
a condition precedentAto‘federél court review, litigate

his jurisdictional claim before the tribal courts. An
‘unanswered question is whether, should such proceedings
be commenced, a later federal action by the State
raising a similar challenge would be stayed under
general abstention,principles pending the outcome of the
tribal court proceedings. There is, consequently, some
possible benefit in an early determination bv the State
of whether it intends to challenge objectionable‘aépects

7/

of the ordinances.—

(Footnote Continued)
or is conducted in bad faith,' ... or where the action
is patently  violative of express jurisdictional
prohibitions, or where exhaustion would be futile
because of the 1lack of an adegquate opportunity - to
challenge the court's jurisdiction." National Farmers
Union, 471 U.S. at 856 n.21. Accord Iowa Mutual, 55
U.S.L.W. at 4172 n.12.

L/It should be noted that Iowa Mutual is trcublesome, or

at least confusing, as to what issues can be reviewed by
a federal court after exhaustion has occurred. Quite
clearly, it holds that, should the: civil adjudicatory

jurisdiction of  the Blackfeet tribal courts be upheld,._,f“»"

those courts" determination of the -merits of. the
LaPlantes' claims cannot be relitigated.... What remains
unresolved is whether such a relitigation bar exists: as

to tribal court determinations of claims premised qn'a-fjﬂiﬂA
challenge to a tribe's regulatory jurisdiction.: If the __.=:’

relitigation bar did extend to such -claims, ' tribal
courts would be a convenient forum through which ‘a
tribe's regulatory Jjurisdiction could be -expanded and
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B | III . THE MERITS. |

Any‘ chalienge to 'Ordinances 44D and 87A  must.
consider two issueé, one procedural and the other
substantive: (1) Whether the ordinances have received
‘any required approval by the Secretary of the Interior;
and (2) whether the Tribes possess inherent or other
authority to regulate those nonmember activities
governed by the ordinances on State- or nonmember-owned
lands within _the reservation. The first issue 1is

analytically straightforward, while the second 1is

complex.
A. Secretarial Approval. 7;}A
Article VI, section  1(i) of the Tribes'

Constitution and By-Laws authorizes their éﬁibal council
"[tlo promulgate and enforce ordinances, subject to
review by ‘the :Secr-efary of the I"n‘terior} "which would
provide for assessments or license'fees upon nonmembers

doing business within the reservation, or obtaining

special rights or privileges." Article VI, section 1l(n)

(Footnote Continued) _ : - '*~¥alr_f*}lf?#ff

would counsel eafly commencement of federal actions by‘ig'é;f:=ig
persons affected by tribal regulation:‘but. not.=yet. . = =---:
involved in a tribal court proceeding. ~77 7 "7 o T T
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- 7fur£her pfdvides that the tribal éounéil has thé»powér
"[tlo promulgate and enforcé ordinances which are
intended ﬁo safeguard. the peace, safety, morals, and
generai welfare of the Confederated Tribes by regulating
the conduct of trade and the use and disposition of
property upon the reservation, prov;ding that any
ordinance directly affecting nonmembers shall be subj;ct
to reviéw by the Secretary of the Interior."
Consequently, tb the extent the ordinances apply to

nonmembers, their effectiveness 1is conditioned on

secretarial approval. See Kerr-McGee Corporation wv.

Navajo Tribe, 471 U.S. 195 (1985). It appears that

Ordinance 87A has been approved but that Ordinance 44D
has not. An oral inquiry has been made ﬁéﬁthe Office of
the Regional Field Solicitor to detg;mipe\w.the

pe

Secretarial approval status of both ordinances.

B. Scope of Tribal Requlatory Jurisdiction.

1. 'Applicable-Standards.

There is, as a general matter, no bright-line test
for determining the scope o0of tribal regulatory
jurisdictionQ "The Supreme Court has instéad typically

undertaken a careful analysis of relevant treaties,

it

federal statutes, executive branch policies,.and p:ior'“g{;ﬁ“
decisions when;COnfronted with the question of whether . .. =~

. . v : v :
certain actioniwas within tribal powers. " E.g., Merriocn
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v. Jicarilla Apaéhe'Tribe, 455 U.S. at 139-41; Mbntaﬁa .

- v. U.S., 450 U.S. 544, 563-66 (1981); Washington v.

Confederated Tribes of Colville, 447 U.S. 134, 152-53

(1980) ; Wheeler v. United States, 435 U.S. 313 (1978);

Oliphant v. Sucuamish_Indian Tribe, 435 U.S. 191, 206

(1978); see National‘Farmers Union, 471 U.S. at 855.

Nonetheless, two cases—--Montana v. United States, supra,

and New Mexico v. Mescalero Apache Tribe, 462 U.S. 324

(1983) --provide some specific guidanrce with respect to
the permissible scope of state and tribal jurisdiction
over hunting and fishing activities; Montana is also
relevant to the Tribes' ownership interest in the
streambeds of on-reservation navigable streams.

Montana ardse from an action filed;by\the United
States seéking (1) to quiet title in its name,tonthg.bed
of the Big Horn River, (2) a declaratory audgment that
it and the Crow Tribe had sole authority £o requlate
hunting and fishing within the latter's reservation, and
(3) an injunction to require Montana "to secure the
permission of the Tribe before issuirng hunting or

fishing licenses for use within the.reservation." 450

U.S. at 549. As to the first claim, the Court held that -

the bed of the Big Horn River, a.navigable stream;'wdé '

(%]

conveyed to Montana at the time of statehood,‘relyingipn
 the strong presumpticn that "thé Federal Government

holds esuch lands in trust for future States, to be
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s

' grahted to such States when they enter the Unibn and
aséume Sovereignty on an 'equal footing' withvvthe T
established States." Id. at 551.2/ It rejected the

contention that, under the 1851 Treaty of Ft. Laramie,

IT C. Kappler, Indian Affairs, Laws and Treaties_594,
595 (1904), title to the streambed was reserved in trust
for the Crow Tribe merely because the Tribe did "not
surrender the privilege of hunting, fishing, or passing
over anv of the tracts of country" referred to in the
treaty or that, under the 1868 Treaty.of Ft. Laramie, 15
Stat. 649, 650, the reservation's lands were "set apart
for the 2bsclute and undisturbed use and occupation” of
the tribe, stating that "[tlhe mere fact that the bed of
a navigéble waﬁer lies within the bcunéé?ées described
in the [1868] treaty does not make the rive;bedrp@£t of
the'conveyed land, eséecially when therergs no express
reference to the riverbed ' that might overcome the
presumption against its conveyance." Id. at 554. The
Court also noted that, at the time of the 1851 and 1868
treaties, no "public exigency" existed "which would have

required Congress to depart from its policy of reserving = .-

§'--/The beds of nonnavigable streams are -the property .of .
the adjacent riparian owners (450 U.S. at 551). and- thus-:
present- distinct regulatory issues even if the beds of ...
the navigable streams on the same reservation are deemed .. -: - It
to be held in trust for the tribe. S
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ownershlp ‘of beds ‘under nav1gab1e waters for the future

States" and that the Crow Tribe was not 51gn1f1cant1y
dependent on fisheries for subsistence. Id. at 556.

The claim concerning the tribe's authority to
regulate nonmember hunting and £ishing had, through the
course of the litigation, been narrowed to "the question
of the power of the Tribe to reqgulate non-Indian fishing
and hunting on reservation land owned in fee by non-
members." 450 U.S.. at 557. 9/ ‘The Court initially
rejected the Nintﬁ Circuit's reliance on the 1268
Ft. Laramie treaty as kasis for the authority claimed bv
the tribe,'reasoning that, while the treaty provided for
lands to be "set apart for the absolute and undisturbed
use and occupancy of the Indians," ‘the\ tribe was
impliedly not given authority over lands not_subjest to
such exclusive use and occupancy. Id. at’558-59. The
Court further rejected the court of appeals' conclusion
concerning the effect of the General Allotment Act of

1887, 24 Stat. 1388, and the Crow Allctment Act of 1920,

41 Stat. 7851, and stated that, after review of the

legislative and executive assimilation policy underlying

9/

The Court approved summarily the court of - appeals

- holding that the tribe could prohibit “honmembers from :
hunting. and fishing on trust or tribal “lands and/or =
condition such activities on securing a”tribal permit =

and complying with tribal regulations. “450 U.S. at 557.
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those statutes, "[ilt defieé common.. sense to vgupp05é
'Ehét Congress would intend fhét non-Indians purchasing
allotted lands woﬁld become subject to tribal
jurisdiction. wheh an avowed purpcse of the allotment
policy was the ultimate destruction of tribal
government." Id. at 599 n.9.

The Court then held that the tribe's inherent
authority was "not so broad" as to support hunting and
fishing regulation of nonmembers on nontribal fee landé.
It stated that such authority had normally been limited
to matters of internal concern involving tribal members
and that "the exercise of tribal power beyond what is
necessary to protect tribal self-government or to
control internal relations is inconsisﬁgnt. with the

dependent status of the tribes, and so cannot survive

R4

without express congressional delegation.' 450 U.s.
at 464 (citations omitted). ' Regulation of hunting and
fishing by nonmembers on nontribal land was  then
characterized as having "no clear relationship to éribal
self-government or internal relations." Ibid. . Most

importantly for present purposes, the Court noted that

tribes may retain "inherent sovereign powers to exercise

some forms of civil jurisdiction owver non-Indians on =
their reservations, even on non-Indian . fee lands,"

citing as examples (1) activity by nonmembers whqghavé'

entered into a consensual relationship with the.trfbe,or
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fits membérs and (2) activity of'~nonhembers 7which-v
Aﬁthreaténs or has some direc£ effect on-the pdiiticai'
‘integrity, the econdmic security, or the health or
welfare. of the tribé,“ Id. at 566 (citations omitted).
The Court found no consensual relationship and no threat
tc the tribe's political or economic security with

respect to the nonmembers' hunting and fishing.

New Mexico v. Mescalero Apache Tribe, supra,

involved a suit bf a fribe againSt New Mexico to enjoih
the latter f£from regulating'on-reserﬁation hunting and
fishing by nonmembers. The reservation consisted of
460,000 acres, c¢f which +he ¢tribe 'owned all but
approximately 194, and the record established that the

tribe, with federal assistance, had ™. extensively

developed the reservation's hunting and _fishing

s
.

resources for eccnomic self-sufficiency purposes. 462
ﬁ.S. at 326-29. New Mexico Had not, in contrast,
"contribute{d] in any éignificant respect to the
maintenance of these resources, and [coﬁld] point to no
other :governmental function it provides([.]'" Id.
at 342.

In rejecting New Mexico's ciaim of conqu:feﬁt A}‘ 
hunting .and fishing reguiatory*juriSdictibn, the Court ™

summarily distinguished Montana, stating that,‘"[u]niikéf'“i“

this case, [it] concerned land loca;éd within the

reservation but not owned by the Tribe or its members.™ T el
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462 U.S. at 330-31 (emphasis in original). The Court
then applied the interest-balancing test articulated in

'White Mountain Apache Tribe v. Bracker, 448 Uu.s. 136,
10/

144-45 (1980), ~and concluded that, while the federal

lo/Bracker involved the application of motor carrier
‘license and use fuel taxes to a non-Indian logging
enterprise doing business solely on the Ft. Apache
Indian Reservation. 211 cf the non-Indian enterprise's
activities were pursuant to a contract with a tribally-
owned business, and the challenged taxes pertained to
work ccnducted only con Bureau of Indian Affairs or
tribal roads. Such work was also subject to
comprehensive federal regulaticns which control the
harvesting of tribal timber and the use of BIA roads and
was further conducted under the BIA's daily supervision.
448 U.S. at 145-4¢2, The Court began its preemption
analysis. hy ncting that "two independent but related
barriers to the assertion of state regulatory authority
over tribal reservations and members" exist:
(1) preemption by federal law and (2) infringement "'on
the right of reservation Indians to make their own laws
and be ruled by them.'" Id. at 142. The Court. also
recognlzed that difficult guestions are presented by a
state's assertion of requlatory authority over non-
Indians within a reservation and articulated a general
analytical approach to resolving those questions:

In such cases we have examined the language of
the relevant federal treaties and statutes in
- terms of both the broad policies that underlie .

- them and the notions of sovereignty that have
developed from historical traditions of tribal
independence. This inquiry is not dependent
on mechanical or absolute conceptions of state
or tribal sovereignty, but has.called for a -
particularized inquiry into the nature of the

state, federal, and tribal interests at stake,i:”‘“}

an inguiry designed to determine whether, in
the specific context, the exercise of state it

authority would violate federal law. L _hf_h;;ﬁ"

Id. at- 144 45, Unde* these pr1nc1ples, the Court- heldnfLE
the taxes preempted because (1) "the federal regulatory -
- scheme was so pervasive as tc preclude the additional -
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and. tribal interests were substantial, the state's . .
interest was limited to loss of license revenue and was, =

standing alone, "simply insufficient to Jjustify the

assertion of concurrent jurisdiction." 462 U.S. at 343.

Although Montana and Mescalero Apache arose in part

from a common issue--regulatioh of on-reservation
hunting .and - fishing by nonmembers--they presented
substantially different claims and facts. Montana sets
out those analytical standards which apply to the

question of whether a tribe may regulate nonmember

activity on nontrust or nontribal lanéds andé Mescalero

Apache establishes those standards which g¢overn

concurrent state regulatory authority over nonmembers on
trust or tribal 1lands. = Montana is “additiénally

pertinent because of its streambed—ownersh@{r ana&ysis
since the ownership determination will, asv;o activities
associated with on-reservatioh navigable streams,
conFrol whether a presumptive absence of tribal

jurisdiction over nonmember activities exists or whether

the interest-balancing test £for concurrent state

jurisdiction under White Mountain Apache applies.

(Footnote Continued) ‘ ' S

buraen sought to be imposed" by Arizona.fand??CZ)?ﬁhé;

state was "unable to identify anv regulatory function or

service performed by [it] that would' -justify . the.
assessment of taxes for activities on Bureau and tribal:. . ...

et e e e e e
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'2. Ninth Circuit Application of Montana S
Standards.

The Ninth Circuit has applied Montana in both
streambed—oWnership and tribal regulatory authority
contexts. The court has narrowly construed Montana's
holding in streambed cases and'more broadly applied its
reasoning as tc those instances when tribes may exercise
civil jurisdiction over nonmember activitybon nontrust

and nontribal lands.

a. Streambed Ownership.

In Coniederated Sallsh & Kootenai Trlbes v. Namen,

\

supra, the court concluded +that the south half of

Flathead Lake had not been conveyed to Montana af the
time of statehood but, rather,- had been xeserved - in
trust for the Tribes under the Hell Gate treaty. Accord

Montana Power Company v. Rochester, 127 F.2d 189 (9th

Cir. 1942). It "distinguished Montana on several

grounds: (1) the Pe11 Gate treaty expressly referred to

the 1lake in . setting the reservation's boun&arles;hf“

roads within the reservatlon Id. at 148- 49.’. ccord e
Ramah Navaijo School Board v. Board of Revenue, 458 U S.r,;

832, 839-42 (1982).
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:(2) the United States was anxious at the time of the
‘tréaty‘s execution to oéen for non-Indian settlemeﬁt the
- Washington Territory with the Tribes' consent; and
(3) at least one of the tribal parties to the treaty
heavily &ependéd. on fishing for its livelihood. 665

F.2d at 962. Accord United States v. Washington, 694

F.2d 188 (9th Cir. 1982), cert. denied, 463 U.S. 1207

(1982). Namen's analysis was further crystallized in

Puvallup Indian Tribe v. Port of Taccma, 717 F.2d4 1251,

1258 (9th Cir. 1983), cert. denied, 465 U.S. 1049

(1984) , in which the court, relying on Alaska Pacific

Fisheries v. United States, 248 U.S. 78 (1918), and

Skokomish Indian Tribe v. France, 320 F.2d 205 (9th Cir.

1963), stated:

LU

[Wlhere grant of real property to an Indian_
tribe includes within its Dboundaries "~ a ™~
navigable water and a grant is made to a tribe
dependent on the fishery resource in that
water for survival, the grant must be
construed to include the submerged lands 1if
the Government was plainly aware of the vital
importance of the submerged lands and the
water resource to the tribe at the time of the
~grant. In such a situation, the Government's
awareness of the importance of the water
resource to the Tribe taken together with the
principle of construction resolving
ambiguities and transactions in favor of
Indians warrants the conclusion that the
intention to convey title to the waters and .-

lands under them to the Tribe is "otherwise “ﬁ;f;”ﬁ

made very plain" within the meaning of [United . - :
States v. Holt State Bank, 270 U.S. 49, 55 .
(1926)].  [Footnote omitted.] LT Tl
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Thus, at least in'the_Ninth Circuit, tribes will be
deemed to own navigable waters within their resefvatioﬁ
if, when the resefvation was created, they were
"dependent on the fishing resource in that water for

survival."

- Whether the court of appeals application of Montana

is correct may obviously be disputed. Montana stated
that "[a] court deciding a question of title to a bed of
navigable water must ... begin with a strong presumption
against convevance by the United States ... and must not
infer such a conveyance ‘'unless the intention was
definitely declared or otherwise made plain,' or wa;

rendered 'in clear and especial words' ... or ‘'unless

the claim confirmed in terms embraces théﬁiand under the

waters of the stream[.]'" 450 U.sS. at.55?,4citagions

-

omitted). With the possible exception of the south half

of Flathead Lake, textual application of Article II of

the Hell Gate Treaty does not support a reservation of

11/

i
streambeds in trust for +the Tribes. The Ninth

ll/Article II sets forth the reservation boundaries as
follows: ’ '

Commencing at the source of the main branch of -~
the Jocko River; thence along the divide -
separating the waters flowing into the Bitter . .-

Root River from those flowing into the Jocko: &= Tula il

to- a point on the Clarke's Fork between the -
Camash and Horse prairies; thence northerly -
to, and along the divide bounding on the west:

-
e e =
Co
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Circuit's heavy reliance on the "public exigency”

éxdeption, although not implausible, fﬁrther' has the

effect of negativing an extremely strong presumption on

a ratibnale‘seemingly applicable to any reservation.la/

(Fectnote Continued)

the Flathead River, to a point due west from

" the point half way iIn latitude between the
northern and southern extremities of the
Flathead Lake; thence on a due east course to
the divide whence the Crow, the Prune, and the
So-ni-el-em and the Jocko Rivers take their
rise, and thence southerlv along said divide
to the place of beginning.

12/The Court's explanation of its interpretation of the
"public exigency” exception in Muckleshoot Indian Tribe

v. Trans-Canada. Enterprises, Ltd., 713 F.2d4 455, 457
(1983) (per curiam), cert. denied, 465 U.S:\1049 (1984),
reveals the breadth of its approach.

We gleaned from [prior] cases, first, the*"
proposition that the avoidance of hostility
arising from a tribe's inability to reach a
water resource on which it depends for
survival can create a "public exigency" within
the meaning of Shively v. Bowlbky, 152 U.S. 1,

48, 14 S. Ct. 548, 566, 38 L. Ed. 331 (1893),
and, second, the principle that, where such an
exigency exists, +he United States' «clear
- awareness of the tribe's needs taken together =

th the principle of construction resolving

any amblgultles in agreements with the United
States in favor of the Indian tribes warrants
the further conclusion that the Government
intended to meet the tribe's needs by granting,
to the Indians the land and the water on whlch
they were dependent for survival.

1A

Carrled to its logical ‘conclusion, this reasoning would .-

mean that, by virtue of the Winters doctrine, virtually
all Lr¢beo would have' the beds of navigable streams

within their reservat*qnp impliedly reserved -on their----- -
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' It can thus be arguéd that, fof purpbses of determining.
'ﬁwhership, the Court's test ié specious énd ultimafely
confuses the issue of ownership with the question of
whether, becaﬁse- of certain treaty-secured rights, a
tribe may be entitled +to exercise exclusive or
concurrent jurisdiction over use of a particular

resource.

k. Tribal Requlatory Jurisdiction.

As discussed abdve, the Ninth Circuit found wvalid

in Cardin v. De La Cruz, supra, the application cf

tribél building, health, and safety regulations against
a2 nonmember who operated a grocery and general store on
fee-owned 1land. The court concludeéiﬁﬁhat, under
Montana, tribal regqulation was jﬁstified bgthnbssause
the nonmember, by marketing his goods to[members, héd
enteréd into a consensual business_relétionship with the
tribe and its members and because "the conduct that the
Tribe is regulatihg-'threatens or has some direct effect

" on ... the health or welfare of the [T]ribe.'" 671 F.Z2

at 366. The court applied Montana similarly in Babbitt

(Footnote Continued)

%3

behélf. See Winters v. United States, 207 U.S. 564,'5163;E“?i.f
(1908) - ("ftlhe 1lands [to which the tribes had been ... "°

relegated] were arid, anc, without irrigation, were
practically useless"). e
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}gggg whefe it concluded th;t nonmember vehicle-
 'rep6ssession activities aroéev .from a commercial
relationship with tribal members and could affec@ the
tribe's welfare because "[rlepossesion has a potential
to leave a tribal member stranded miles.from his cr her
nearest neighbor ... [and] may escalate into violence,
particularlyvy if others join the affray." 710 F.2d at
593.

In Namen, ﬁhe court of appeals distinguished
Montana ir holding that the Tribes Could regulate the
riparian rights of non-Indians who owned land bordering
the south half of Flathead Lake. It first reasoned that
Montana was not controlling because the Supreme Court
had expressly recognized tribal authoriﬁ?;Ato regulate
nonmember conduct on trust or tribal lands.— 665 F*Ed at
964. The court then stated that, ownéfship, issues
aside, the second exception' to the general rule in
Moﬁtana'aqainst‘tribal authority cover nonmember activity
also applied because "[s]luch conduct, if unregulated,
could 1increase water pollutién, damage the ecology of
the 1lake, interfere with treaty ﬁishing rights, or
otherwise harm the lake, which i; one of the ﬁost

-

important tribal resources." Ibid.
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3. Ninth Circuit's Analysis Concerning
Concurrent State and Tribal Jurisdiction
Over Nonmember Hunting and Fishing.

The Ninth Circuit anticipated Mescalero Apache's

analysis in White Mountain Apache Tribe v. Arizona, 649

F.2d 1274 (9th Cir. 1981), in which it addressed the
authority of Arizona and Washington \to enforce their
hunting and fishing laws on nonmembers engaged in those

activities on, respectively, the White Mcountain Apache

and Colville Indian Reservations. The court recognized:

that determination of the states' jurisdiction required
resort to Bracker's interest-balancing | test and
identified four general factors as siqnificant in
assessing the affected state, federal, and tribal
interests: (lf "the extent to which'tﬁéistate license
fee damages the tribal economic interest (and related
federal policy)" (id. at 1282); (2) Qhether state
season, size, ard other 'vsubstantive limits are
consistent' with tribal regulations (id. at 1282483);
(3) "the extent tc which fish and game migrate across
reservation boundaries" (id. at 1283); and (4) whether
state license fees are related to figh—and-game serviqes
performed by the state on the‘ fesgrvation (igL—»ét

£

1283-84).

Although observing that "[tlhe tribal interestLin*ii; ;;

raising revenues £or essential governmental programs.

does gain strength when the revenues are derived from
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value ’geherated on the reservation by activities
inVolving the tribes and when the taxpayer is the
recipient of tribal bservices" and requiriﬁg that the
econoﬁic effect of the state regulation on the tribes be
explored by the district courts, the court stated that

this factor "will not receive great weight in the

preemption scales([.]" 649 F.2d at 1282. Concerning the

impact of state substantive regulations, the court
dLstinguishéd those thch‘are:simiIar or more lenient
than a tribe's from those which are more stringent; in
the former situation the. adverse impact on tribal
interest 1is nonexistent since compliance with tribaf
laws ensures compliance with state regulation, while in
the latter situation the only prejudic@g@\effect was
deemed to be on tribal revenues which ;ingno;\w[an]
overly weighty" consideration. Id. at 1552-85. 'The
court found as particularly important éo a state's

interest the migratory nature ocf the involved fish and

b

game, remarking that "[sltates have an obvious interest

in conserving animals which, if protected, would move
off reservation on to state lands" and that they further
"have an interest in animals that migrate from state

‘lands, where they survive by virtue .of the states'

conservation efforts(.]" _id. at 1283. . The _fihgl:f,:m.
factor-fthe extent to which state license fees coincid?f"

. . . |
with the cost of on-reservation fish and game services---
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. was not assigned a specifiC'weightAby.the court but has

. been typically viewed as significant. See Washington v.

Confederated Tribes of Colville, 447 U.S. 134, 157

(1980); Crow Tribe v. Montana, 650 F.2d 1104, 1116-17

(9th Cir. 1981), amehded, 665 F.24 1390, cert. denied,

459 U.S. 916 (1982).
The MNinth Circuit has not revisited the issues in

White Mountain Apache Tribe, but +here is no reason to

believe its analysis would not be followed. See Yakima

Indian Nation v. Whiteside, 617 F. Supp. 735, 743-44,

747 (E.D. Wash. 1985) (applying Montana standards to
determine whether tribe cculd impose land-use
restrictions on nonmemker-owned land and Bracker
standards to determine whether county @bid concurrent

jurisdiction); see also Knight v. Shoshone & Araphoe

Indian Tribes, 670 F.2d 900, 902-03 (10th Cir. 1982)

(applying only Montana standards to question of whether
tribal zoning ordinance gpplied to non-Indian owned

lands where concurrent state jurisdiction was not at

issue). Consequertly, whether the State has concurrent

jurisdiction over nonmember hunting and £fishing

throughout the reservation thus appears susceptible to

criteria. Obviously, if the Tribes do ' not have . ... .~

jurisdiction over mnonmember hunting and fishing"bn o
\

nontrust and nontribal lénds, the State's c¢laim to -

determination with reference to several specific -
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concurrent jurisdiction over such activity of nonmembers
- on trust and tribal lands would be greatly enhanced

because of the migration consideration.

4, General Conclusions.

“The above analysis suggests that the Ninth Circuit
will apply Montana as narrowly as possible. With
respect to the streambed-ownership issue, the dourt of
appeals' applicaﬁion iszless'than:compellingly.reasoned;'
butuyhat may be lacking in fidelity tc Montana is amply
coméensated for in clarity. There thus 'seems little
- question Ehat, if litigated, the court would £ind that
the beds of navigable streams within the reservation
were not granted to Montana upon statehoodfénd, instead,
rremain in trust for the Tribes. If ownersh}p#is‘vgﬁted
.beneficially in the Tribes, Namen dictate; that tribal
regulatory authority will - be deemed to follow.
'Consequeqtly, any challenge to Ordinance 87A and the
fishing éomponent of Ordinance 44D, to the extentmsuch
fishing occurs on navigable streams, must be undértaken
with recognition that the Tribes will be deemed to have_

concurrent, and perhaps éxclusive, jurisdictionlby the

 district court and the Ninth Circuit; whetherthheVJV“

i

Supreme .Court would accept the court of ~appeals' .. . .. ..

reasoning if «certiorari ~was granted is _ open - to Lozl
) ] e e ams et

substantial guestion. Co e
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If it is assumed the ‘State.jprevailé on the
vstreambed-éwnership ‘issue, gl potentially complicating
factor i$ the effect of the second paragraph in Article
IIT of the Hell Gate treaty: "The exclusive right of
taking fish in all the streams running through or
bordering said resexvation is further secured to eaid
Indians; as also the right of taking fish at all usual
and accustomed places, in common with citizens of the
Territory, and of erecting .temporary buildingé for
curing; together with the privilege of hunting;
gathering roots and berries, and pasturing their horses
and cattle upcen open and unclaimed land." The Tribes
will contend that, at least as to fishing, their right

is exclusive and that exclusivity carries with it the

authority to preclude all nonmember fishing irrespective

of the streambed ownership. They will aléé'likely argue
that, because of such exclusive right and their

tradition -of fishing as a means of substinance, the

tribal welfare is dimmediately furthered by the

ordinances. These arguments may well overstate  the

importance of the treaty's "exclusiveness" language,lé/

. e

13/

on lands reserved to them, unless such ‘rights--were

clearly relinquished by treaty or have been mcdified by --: »-

Congress. ... These rights need not--be’.expressly

In United States v. Dion, 106 S. 'CF 2216 =42219 - .-
(1986) , the court stated that, "[als a general -rule, . - .
Indians enjcv exclusive treaty rights to hunt and-fish-.:
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| but it seems likely the Nintﬂ Circuit will aéply the
second ‘exception in Montaﬁa .to find concurrent_i
jurisdiction if the Tribes can show an environmental or
conservation need, and not merely a financial incentive,
to regﬁiate nonmember = activities on nontrust and
nontribal lands.

Whether the State had concurrent jurisdiction over
nonmember hunting and fishing activity on trust or
tribal lands ~would presumably be determined in

accordance with White Mountain Apache. Although the

facts relevant to ﬁhat determinaticn must be developed,
it appears probable that a strong argument for such
jurisdiction exists. I+ is unclear, moreover, if
Ordinance 44D is intended to relegeﬁe exclusive
requlatory authority to the Tribes.' Finallyﬂeit'ie*more
difficult to predict the outcome of this issue with
respect to Ordinance 87A in the absence of more directly
relevant —-case law, but  regqulatory history and
reservaﬁion demographics tend to <favor concurrent

jurisdiction over nonmembers.

(Footnote‘Continued)

. mentioned in the treaty." = [Footnote :omitted.] . Dion -
thus suggests that the e: tplicit reservation -of- flshlng T

rights in the Hell Gate treaty has llttle analyt*cal
significance. L ;
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IV. DURATION AND COST OF LITIGATION, -

The length of any litigation is largely dependent’

on its factual complexity. Presently, if all on-
reservation jurisdiction issues are pursued, the parties

will undoubtedly wish to adduce, inter alia, (1) those

historical facts relevant +to the "public exigency"”
consideration invelved in  the streambed-ownership
questior; (2} those facts germane to the concurrent

hunting and fishing jurisdiction issue identified in

White Mountain Apache; (3) the history of state
regulation as to streambed protection and the.lack of
tribal involvement; and (4) all <£acts bearing upon
whethef the Tribes' ordinances are essential to
furthering envifonmental and conse;vationfhgeds.

It is possible that a preliminary injunction._could

-

be requested fairlyv early on in the litigation. Whether
such a motion should be made depends substantially on
the degree of harm accruing to the State during the
action's pendency. If the State's prior regulatory

functions are unaffected in +the short-term by the

contested portions of the ordinances, the status guo

ante may in effect be continuing, and a preliminary
injunction would thus serve no purpose. .If, however,

the State believes its interests are being, or will be,

adversely and irreparably affected, preliminary

injunctive relief should be socught within two to three

e et ——
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months affer the action is filéd Because the granting
or denlal of a prellmlnary 1njunctlon is an appealable
order, it is conceivable that requesting such.'rellef
will delay final resolution of the action. Absent an
interlocutory appeal, trial on the merits should occur
within 12 to 24 months of the action's filing.
Litigation expenses are equally difficult ¢tc
predict. Nevertheless, it appears that the action can
be handled bv agency attorneys without the need 'fcr
employment of outside counsel and that most expert
testimony could be-suppliec.by agencyvpersonnel. There

may be a need for outside expert testimon§ on historical

or anthrecpeclogical issues although, at this time, the

cost associated with such testimony apﬁéé:s'relatively
insignificant. It can be expected that *he Trlbes will
vigorously oppose the action and that two to three
agency attorneys should be a551gned to the case. The
amount of their time requiféd to litigate it will vary
substantially depending upon discovefy and trial
demands. Other agenc§ perscnnel would be involved in
both fact-gathering and expert witness functions. As
with most complex litigation, therchre,-the-ultimate
cost, in 'terms of monetary and personnel-feéource
expenditure, Wlll be szgnlflcant but cannot be- predicted
with real accuracy.

b
!
1
|
'



MEMORANDUM February 17, 1987

TO: Marclia Rundle
Staff Attorney/Program Manager

FROM: Susan Cottingham 2C
Research Speclal ist

Pol itical subdivislions and publ ic corporations who have filed SB 76 claims for
water rights Include cities, towns, counties, conservation districts, school
districts, water and sewer districts, grazing districts and TIrrigation .
districts. It Is not possible at this time to identify all of the entities
who might be involved in compact negotiations 1f HB770 is passed. However, |
have assembled the following partial Ilsts,

SUBJECT: Preliminary List: Municlpalities and Political Subdivisions on or
adJacent to Indian Reservations or on ceded Indian lands that have
filed SB 76 Claims

City of Browning

East Glacier Water & Sewer District
East Glacler County Water & Sewer District
City of Polson

City of Ronan

Arlee School District

Town of Elmo

Charlo Water District

Town of Hardin

City of Lodge Grass

City of Havre

SUBJECT: Prelliminary lIst of federal firrigation projects delivering water to
state irrigation districts, Note: Only two Water User's
Assoclations are |isted, but the number is undoubtedly larger.

Indian Irrigation Projects -

Fiathead Reservation:

Flathead Joint Board of Control, St., Ignatius
Camas Irrigation District
Mission Irrigation District
Jocko Irrigation District

Crow Reservation:
Big Horn Irrigation District
Lower Little Horn Irrigation District
‘Upper Littlie Horn Irrigation District
Bozeman Trail Ditch Co., (Water User's Assocliation)
Two Leggins Water Users Assoclation



@ ®

Fort Belknap Reservation:* (Water Is del ivered by BOR Milk River Project)
Fort Belknap Irrigation District, Chinook

Bureau of Rec!lamation Projects

Milk River Irrigation Project* (Del ivers water to Ft. Belknap Reservation)
Al fal fa valley Irrigation District, Mal+a
Dodson lrrigation District, Malta
Glasgow Irrigation District, Glasgow
Harlem Irrigation District, Harlem
Malta Irrigation District, Malta
Paradise Valley Irrigation District, Chinook
Zurich Irrigation District, Chinook

Pick-Sloan, Missouri Basin Project
Lower Yellowstone Project Board of Control, Sidney
Intake Irrigation District, Sidney
Lower Yel |lowstone Irrigation District No. I, Sidney
Lower Yel lowstone Irrigation District No, 2, Sidney
Savage Irrigation District, Sldney

Crow Creek Pump Unit
Toston Irrigation District

Helena Valley Unit
Hel lena Val ley Irrigation District, Helena

Buffalo Rapids Project Board of Control, Terry
Buffalo Raplds Irrigation District No, |
Buffalo Rapids Irrigation District No, |

, lerry
I, Terry
East Bench Irrigation District, Dillon !
West Bench Irrigation District, Dillon

Huntley Project Irrigation District, Ballantine

_Fort Shaw Irrigation District, Fort Shaw
Greenfields Irrigation District, Fairfield



- CONFIDENTIAL
RESERVED WATER RIGHTS
COMPACT COMMISSION
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Everett C; Eiliott - : ) Audrey G. Roth

§ —— STATE CF VONIANA-

Ted Schwinden

Governor Gene I. Etchart . Gary Spaeth
MEMORANDUM
TO: Marcia Rundie, Staff Attorney/Program Manager
FROM: Susan Cottingham, Research Speciallst

SUBJECT: "Secretarial Water Righfs"/JoIn+ Board Legislative Proposal

DATE : January 15, 1987

The Jolint Board of~Control of the Flathead Irrigation Districts, through Its
legal representative, has suggested that a special kind of water right exists
on the Flathead Indian Reservation, necessitating a legislative expansion of
RWRCC negotiating authority. : '

On December 22, 1986, Leo Berry, counsel for the Joint Board, made an Informal
presentation to one of +the RWRCC negotiating teams regarding so=~called
"Secretarial water rights," He asserted that the Irrigators on the
Reservation who are represented by +the Joint Board have essentlally "three
dl fferent types of water rights... They have appropriated rights, They have
reserved rights which they have succeeded from allottees, origlnal allottees,
and they have Secretarial rights which are federally created water rlghts that
the Secretary of the Interlor Issued back when the Irrigation project was
developed." (Transcrlpt of Meeting, 12/22/86, p. 1). He went on to emphaslize
that "these are federally created Secretarial rights. They're not reserved
rights In any way In the context of reserved rlghts." <(Transcript, p. 2).
For thils reason, the Joint Board believes the authority of the RWRCC should be
expanded to iInclude the abllity to negotiate with the Joint Board for these
"non-reserved Federal rights," Mr, Berry also Indicated at that time that he
bel leved that there weren't very extenslive Irrigation works™ In place at the
time the Flathead Indlan Irrigation Project was bullt and "So, the water
rights we're talking about are those that were put to use pursuant to the
construction of the project." (Transcript, p. 8).

At this meeting, Commission members requested that the staff research the
history of these rights. Accordingly, I've examlned current RWRCC flles which
contaln some Information on these "Secretarfal rights," looked at SB 76 clalms
filed on the Flathead Indlan Reservation, and researched potentially
appl icable statutes and case law. I have also looked Into the history of
irrlgation on the Reservation contalned In documents a+ the State Historical
Library.

Marcia Beebe Rundle
Legal Counsel/Program Manager
1520 East Sixth Avenue
Helena, Montana 59620-2301

(406) 444.6841 - -




Essentially, the term "Secretarial water rights" refers to "rights" identified
through a process that the Interior Department developed to examine and
. confirm water rights in existence before development of the Flathead Indlan
Irrigation Project. According to the Comprehensive Revlew Report on the
Flathead Indian Irrigation Project "In 1912, after concern over water rights
‘was expressed by the Agency Superintendent, the Acting Commisslioner of Indian.
Affairs authorized investigation of private ditches and water rights within
Flathead Indtan Irrigation Project boundaries. The Superintendent, pursuant
to the Commissioner's direction;,; formed a committee +o make the
investigations. The Committee was Instructed to give careful consideration to

- all evidence of Irrigation, both In the past and at the time, and to determine

the size and capacity of all ditches with the view of protecting the Indlans!'
water rights." (emphasis added). (Comp. Review Report, Background p. 2-5),

Apparently, extensive lIrrigation systems were already In place at the time the
Flathead |Indian Irrigation Project was authorized. Evidently, Project
planners contempiated destruction of some of the old ditches during Project
construction, Water users at the time wanted confirmation of their rights and
the subsequent survey by the Committee and approval of thelr findings by the
Secretary of the Interior provided this confirmation, :

A brief look at the history of irrigation on the Reservation prior to Project:
authorlzation show?d the growth of Indtan Irrigation over the years. Indian
agents for the Jocko Agency Indicated that as early as the mlId-1860's land was
being fenced and plowed and ditches were belng prepared for Irrigation (letter
from Augustus Chapman to USDIA, 4/20/1866). It would be several decades,
however, before any extensive Irrigation was In place and In the meantime,
‘ agents reported 1'appalling conditions" of starvation and dlsease on  the
Reservation. Little financial support came from the Federal government durlng
this period despite provisions in the Articles of Agreement of 1872 (removing
the Flathead Trites from the Bitterroot to Jocko Reservation) which promised
land, bulldrngs, equipment and assistance In "fencing and breaking up of
flelds."™ 1In 1876, agent Medary reported that neariy 100 Indlians desired to be
farmers, but had no equipment,  From 1877 +to 1893, however, under the
management of Indian agent Peter Ronan, "Flathead agricultural TImprovements
were significant. During his 16 years in office, the cultivated acreage for
the Confederated Tribes Increased to 10,600 acres." (1893 Annual Report,
cited In "Early Administration of the Flathead Indian Reservatlon 1855-1893"
by R.D. Seifried, U.M., 1968, p. 176). ' :

Credit for Improved Irrigation should also be given to Eneas, Chief of the
Kootenal Tribes, |lving along Flathead Lake, who "worked dillgently to convert
his Impoverished people to agrarian ways", even using his government Income to
buy agrlicultural equipment. (Selfried, p. )

Thus, by 1911 (only 3 years after the flrst authorlzation of Flathead Indlan
Irrigation Project), a Map of the Flathead Indlan Reservation, prepared by the
Department of +he [Interlor, Office of ‘Indlan Affalrs, showed extensive
Irrtgation In place. On this map, the Reservation fIs broken Into four
"Farmer's Districts", apparently administered by “"expert farmers"
headquartered at the Agency. Sligned documentation by each of the farmers for

~each dlstrict shows approximately 26,800 acres "under cultlivation by the

‘ Indians", close to another 25,000 acres "leased to whites" and 275 miles of



irrlgation canals., It was these rights that the Committee was authorized to

Investigate. A letter dated June 27, 1912 from C,F. Hauke, Flathead Agency,

to the Commissioner of Indian Affairs advised that the "Secretary of the
Interior approved a recommendation that a Committee which should Include the

Superintendent of the Reservation, the Engineer engaged In the work, and an

Indian to be selected by the Indians, to be appointed to make an examinatlion .
for the purpose of determining the lands affected by appropriation of water

and that all lands so Irrigated should be determined to have a pald up water

right under the new system." .

~“The Committee Repor1 comple+ed In 1919 states: - "The - following are the .

principles observed In making the findings of the Committee...together with
recommendation with regard to the taking over of old ditches... The Committee
Is required to determine the status of all water rights claims confllcting
with the U.S. and to make recommendation as to whether and to what extent the
old ditches should be taken Into consideraf!on on the question of charges for
constructlion and 0 & M costs,.,.."

"The principles observed In making the findings of the Committee were as
follows: The State of Montana was admitted to the Unlor November 8, 1889,

whereas the Flathead Reservation was established by the Treaty wlfh +he
Indlans of July 16, 185. Water belng essential to Industrial prosperity, a
reservation of Iﬁdian land carries with 1t an Implled reservation of
suffliclent water to serve the Irrigable land within such reservation of all
natural streams, springs, lakes or other collectlons of still _water within the

boundaries of sald tract." ' '

"The waters of the Flathead Indlan Reservation are therefore Inseparably
appurtenant to the allotted lands and the unallotted Irrigated lands of the
Reservation and were, In substance, approprliated to these lands when the
Reservation was established and its control must vest In the U.S. Government. "

The Committee, therefore, proceeded to Investigate the Irrigatlion systems In
ptace, to hold hearings and to issue speciflc reports on each allotment.

Their final report also recommends ",,,that wherever practicable the U.S,

refrain frcm destroylng private ditches; that the allottee or his successor In
Interest be allowed to use his old ditches to Irrigate that portion of his

.al lotment that [s defermined to have a valld water right, but If the allottee

elects to exchange his water right for a water right In a government ditch he
should be entitled to a paid up water right to the extent of 100 percent of
the cost of constructlion for that acreage that is determined to have a valld
water right but that he should be required to pay operation and malntenance
charges on the total Irrigable acreage of his allotment."

Thus, it Is apparent that the Committee, In reporting to the Commissloner of
IndTan Affalrs, was concerned solely wlith water rights on allotments (reserved
water), Nowhere do they concern themselves with an Investigation of any
"surplus", unallotted lands.

According to the Comprehensive Review Report: "The Asslstant Secretary of the
Intferior approved the commlttee's report on November 25, 1921, The right to

~the use of water as set forth In the approved report became known as

"Secretarlal Water Rights" In order to differentiate them from Flathead Indlan



Irrigation Project water rights. Followlng the approval of +he committee's
report by the Secretary, the U.S. proceeded to file with the State of Montana
for additional water on the reservation for use on the Flathead Indian
Irrigation Project. Today, "Secretarial Water RIghts"™ use continues.. The
Flathead Indlan Irrigation Project delivers some of the water connected with
those rights In project facilities and charges a nominal 0 & M charge for the
service. Other ‘water: connected wlith "Secretarial Water Rights" Is del Ivered
through private ditch systems." (p. 2-6)

A couple of early statutes have been cited as Congresslbnal authority for .
secretarial approval -of existing rights on the Reservation, S

The Committee Itself referred to Section 9 of the Act of May 29, 1908 as Its
authority. This section "authorizes the Secretary of the Interfor to perform
any and all acts to make such rules and regulations as may be necessary and
proper for the purpose of carrylng Into effect the provision for the
Irrigation of the allotted lands and unallotted Irrigable lands to be disposed
of under the Act of April 23, 1904." (from Committee report 12/10/19.) The
1904 Act referred to provided for the allotment of the Flathead Reservatlon
and the sale of any surplus, unallotted lands., (33 STAT 302). This 1908 Act
(35 STAT 444, 448) which was the Inltlal authorization for the Flathead Indlan
Irrtgation Project also states. that ™"lands . Irrigable under systems hereln
provided, which ha$ been allotted to Indlans In severalty, shall be, deemed to
have a right to so much water as may be required to Irrigate such lands
without cost to the Indians for construction of such Irrigation systems. All
land allotted to Indians shall bear thelr pro rata share of the cost of the
operation and malntenance of the system.,."

Perhaps the clearest language authorizing determination of existing rights Is
contained In the Indian Appropriation Act of 1916 (39 STAT 123, 142) which
stated "That the Secretary of the Interlor be, and he Is hereby, authorized to
prescribe such rules and regulations and Issue such notices as may be
- necessary to carry Into effect the Provisions of this Act and he Is hereby
authorized and directed to determine the area of land on each reservation
whlich may be Irrigated from constructed ditches and to determine what
al lowance, If any, shall be made for ditches constructed by Individuals for
 the diversion and distribution of a partial or total water supply for allotted
or surplus unallotted land: Provided, that If water ‘be avallable prior to the
announcement of the charge hereln authorized, the Secretary of Interior may
furnish water to land under the systems on the sald reservations making a
reasonable charge therefor, and such charges when col lected may be used for
constriuctlion and malntenance of the systems through which such water shall
have been furnished." ‘

There Is no reference to this statute In any of the Committee documents |['ve
seen, However, thls statute was referred to In a memo to the Assoclate
Solfcitor of Indlan Affairs from the Blllings Field Solicitor, dated 4/24/69.
I+ states: "Secretarial rlghts specifled the acreage for which O & M charges
(and construction charges) did not have to be pald. Where existing Irrigation
works had been affected by Project construction, the Secretarial right also
granted a carrilage right In the project system. This was pursuant to the
Indlan Appropriation Act of May 18, 1916 (39 STAT 123, 142)." -



Other early statutes which may be applicable are:

1. The General Allotment Act of 1887 (24 STAT 390). Sectlon 7 states "That
In cases where the use of water for Irrigation Is necessary to render the
lands within any Indlan reservation available for agricultural purposes,
the Secretary of Interior be, and Is hereby, authorized to prescribe such
rules and regulations as he may deem necessary to secure a Just and equal
distribution thereof among the 1Indlans residing upon any such
reservations, " ' B '

2, The Act of June 21, 1906 -(34 STAT 325, 354) amended +the 1904 Flathead.
Reservation Allotment Act (33 STAT 302). Sectlion 19 states: "That nothing
In this Act shall be construed to depr'lve any of sald Indlans, or said
persons or corporations to whom the use of land Is granted by the Act of
the use of water appropriated or used by them for the necessary Irrigation
of their lands or for domestic use or any ditches, dams, flumes,
reservolrs constructed and used by them In the appropriation and use of -
said water," : :

One document that does seem particularly relevant 1s +he Petition for
Irrigation Districts "In the Matter of the Formation of +the Flathead
Irrlgation District" which was made pursuant to the Act of May 10, 1926 (44
STAT 453, 464). TFhe petition states: "2, That an lIrrigation sysfem has been
cons‘l‘rud‘ed by the United States under the Federal laws, for the Irrigation of
that portlon of the Flathead Irrigation Project of the United States, situated
within the countlies of Lake and Sanders, State of Montana; that all of the
lands Irrigable from the constructed Irrigation system of the Flathead
Irrtgation Project except such areas as have been granted a paid-up water
right by the Secretary of Interior on account of use of water prior o the
constructlion of the above-named irrigation system and excepting trust patent
Indian lands, are Included In the proposed Irrigation District..." (dated June
12, 1926) (emphasis added).

This appears to be the clearest confirmation that water wuses In existence
pritor to the establishment of the Flathead Indlan Irrigation Project, as
confirmed by the Secretary of Interior ("Secretarial Water Rights"), were not
considered part of the Flathead Indlan Irrigation Project for purposes of
repayment of construction and 0 & M charges nor as part of the Irrigation
Districts formed to execute repayment contracts for dellvery of water from the
project.

There Is Iittle applicable case law regarding "Secretarial water rights",
Flathead water right cases that deal with this Issue are: nine companion Moody
cases, 48 F2d 327 (1931), rev, 66 F2d 999 (1933), 70 F2d 835 (1934); U.S. v,
Mcintire, 101 F2d 650 (1939); and U,S. V. Alexander, 131 F2d 359 (1942:).

The Court of Appeals, In the Moody case rehearing of a dismlssal order sald:

"If no greater amount of water Is claimed for the allotments In question
upon this appeal than are stated In the report of the committee made to
the Secretary of the Interlor respecting diverslons and applications of
water for Irrigation purposes prior to the inltiation of  the Flathead
Reclamation ProJect and such amount of water Is recogrlzed as properly



;

apportioned to said lands In the administration of the project, then the
Secretary of the Interior would be the only additional necessary party to
actions for the determination of questions whether such lands were |iable
to construction maintenance, and operation charges imposed on account of
the project."™ (66 F2d 1003) The Court cited the language of the 1916 Act
In f+s opinion,

The next case that made any reference to "Secretarlal rights" was U.S. v.

Mcintlre, (100 F2d 650) which geherally heid that "where waters of [a] creek

on [an] Indian reservation were Impliedly reserved to Indlans by treaty, no

title to waters -could be acquired by any one except - as-—-specifled by .
Congress." In this case the Court simply stated, "Finally, appel lees mention

that the Secretary of the Inferior had allocated certain water rights which,

It Is sald, had been appropriated prior to 1909, Whether or not the Secretary

of the Interior acted erroneously In those cases is a question which is not

before us." ' :

The only case which deals directly with "Secretarial water rights is U.S. v.
Alexander, (131 F2d 359) which was a "sult by the United States of America
agalnst B.W. Alexander and others to enjoin defendants from diverting water
through thelr privately constructed ditches In excess of amounts allotted by
the Secretary of the Interior,..."

In this case the Ninth Clrcult Court stated that Secretarlal decrees relating
to private rights were not such rules as the Secretary of Interior was
authorized to prescribe by the General Allotment Act In order to secure "just
and equal distribution" of water on the reservation, the violation of which
might be the basis for Injunctive relief agalnst wrongful dliversion by owners
of Indian allotments through privately constructed ditches. The Court notes
that no rules had been promulgated under the General Allotment Act; "There not
betng a rule or regulation, of course a violation thereof could not be.
shown," At any rate, "The so-called "Secretarial decrees" related to alleged
"private™ rights and were not of the character required."

The Court also summarized the argument of the U.S.: '"The government on thls
appeal does not rely upon the "Secretarial decrees" and makes no atfempt ‘o
sustaln their valldity, It contends, on the contrary, that all Irrigable
lands on the Flathead Indlan Reservation, whether allotted or surplus, have
equal water rlghts and that all diversions, whether from government or private
ditches, are tfo be adminlistered by the project engineer, The government
further contends that the diverslions made by the defendants are In excess of
thelir pro rata share..." The U.S. asked for Injunctive rellef but the court
denled this rellef, -

Particularly Instructive In this case are the "Findings of Fact, Conclusions
of Law and Order™ by the U,S. District Court (cause #1529). Finding of Fact
#51 states: "Purporting to act pursuant to the Acts of Congress of June 21,
1906 (34 STAT 354) and May 29, 1908 (35 STAT 448-450), +the Secretary of the
Intertor appolnted a committee to make flndings of the water rights on the
Flathead Reservation In Montana., Thls committee made personal Investigations
on the ground and heard testimony and reviewed surveys made by englneers of
the U.S. Reclamatlon Service of each tract of land on the Flathead Indlan
Reservation In Montana where Irrigation had been used and early water right
developments made prior fo the year 1909." ’



Finding of Act #61 states: "In concluding Its report the committee said:
"Fillngs are continually belng made In Sanders, Mlssoula and Flathead counties
claiming use to the rights of. the water of the streams of the Flathead
Reservation. These waters are determined by the committee to be a tribal
“asset of the Indians allotted on - the Flathead Reservation and to be
appurtenant to the allotted lands and +the unallotted Irrigable lands as
approved by the Secretary of the Interior, and settlers on ceded lands are
subordinate In right to the needs and uses of the Indian allotments and farm
units, "

| can fiInd no other cases that deal directiy with the nature or legal basis of
these so-cal led "Secretarial wafer rights,n v

The final task In my research was to look at SB 76 clalms to see whether these
"Secretarial water rights" had been clalmed, what documentatlon was provided,
and what prlority dates were clalmed. A random check of Flathead Basin water
right clalms with pre-1908 prlorlty dates shows both diversity and creativity
In how these rights are claimed. Some clalmants Indlcate speciflical ly that
these are "Secretarial water rights", others check boxes for decreed rights or
use rights and clalm the prlority date In the findings of the Committee
report., Almost all pre~1908 «clalms | checked had attached as documentation
the form the Committee used to confimm these existing uses. (See attached SB
76 clalm #149480). Several clalmants also attached a notarlzed statement
clalming an 1855 priority date as successors In Interest +o. Flathead
al lottees. (See attached SB 76 clalm #153970). :

It Is clear from a number of letters and documents In these clalm flles that
adminlstratively +these "Secretarial water rights" are considered +to be
private, non-Project water. (The Comprehensive Revlew Report mentions thls as
well,) The administrative distinction probably stems from +he Initial
Committee recognition (and Secretarlal approval) that those having pre~Project
water rights should not pay construction charges 1f +thelr ditches were
destroyed during Project construction. '

In summary, "Secretarial water rights" were simply conflirmation by +the
Secretary of Interlor of water uses existing on Indlan allotments before
construction of the Flathead Indlan  Irrigation Project. The lands found to
have these rlghts were specifically excluded from the trrigation Dlstricts
when they were formed In 1926,
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Adaress Rt 1 Bax 130 : O :
City. S8 Igastius State__Momtama . zo00de 59865
Home Phone No.__ T45=4176 Buslnest PhoneNo.__ 721-2604
2 Person completing form____ Nargnand - N R wﬂﬂ_L : 1__Ao
Last CoE . [ Mode it
Address 707 Continental Way S D
City Missoula ' State Montasa -~ ZipCode_ 59803
Home Phone No. T21=1265 Buslness PhoneNo.___-T21=2604

3. Namoiditch.ereekomm “W S

. ,u ‘Use: el trrigation -

L) “Method of Irrigation Use: O sprinker D Furrow M Fiood
S. Source of Water: {Check Only One)
o Soring Name . v

\ . Well Narie _ : ' '
: ¥V~ Stream Name Mﬂ[)ﬂ[g{é_ ' Tributary of po SZ. C‘ree.e

y Lake Name Stream

. Tributary.of

. "_ Reservoir Name _ Stream

E‘ Tributary-of

g €. Point of Divemori: County ___éake,

3 = e AR !
; ey \L/! ::f_ B D“Btock% Subdm o;s et Te w

\ 7. 'Muans of Dversion:

!f -  Pump Caoacity gpm

}§ ¥ “eagpate and ditch or pipe \
? X Fi0ad and cike )
5,’ t. Means of Converance: %
;\: v X buzn §
& ‘Bipehine §
)o Otner. E«piamn ‘E‘
;V//f/f/f/f/f/”/‘ - e, A“A

S

e




9 P\molmuuacmhlgalod. County

R A i i Jz&wﬂzw‘m 23 .a_aaq. wys I
9.5 _scren, Lot, Block, _SE_u _S_&';w&g, :
L _screa - e,
acres, Loz, Block,
- . _0cTes, Lot, Block,

V4 S . Z‘:'l'omwn‘s.‘ Subdivision

O gallons per minute
D mtoef'e Inc!-es :

$ 10 Flow rete claimed: /S

11. Yolume claimed: /Y. 2
12. Poriod(s) of use: S5 1/ w

Morn Day

13. Check ons: - [0 Decreed water Right
<~ 3 Filed Appropriation Right
~

[ use water Right
B S«raarw-l

vetar Riqht

15. Attach copies of aerial photographs, U.S. Geological Survey maps or such other documems necessary {0
show point of diversion, place ol use, place ot storage, and conveyance facllmes. .

e
ks

$ 16 Nomlzed Statement signed by claimant.

STATE OF MONTANA )
. o :88.
County of /771.5 Sov leo )

i _fggmmi_( Wur;gﬂ r. . ‘having been duly swom, depose and: say that ¢, :8'
being of legal age and being the Claimant of this clanm of existing water right, and the person whose name
is signed to it as the claimant, know the contents of thig claim and the: matters and things staled there are

true.and correct, o ?w ( (I/%vt&h/{

(&

J 2
Subscribed and sworn before me. *his 23rd cay of April 19 82,
, ) v 7
AN A 7/ A

Notaty budlic 1cr tné State of' Momaru

Residing at M3 3 MT
My Commission expires ,:. " me 22, 10853 )
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MEMORANDUM ' December 19, 1986
TO: : Marcia Rundle
FROM : Susan Cottingham &g,

SUBJECT: History of the National Bison Range

The National Bison Range was withdrawn from the Flathead Indian Reservation by
an Act of Congress on May 23, 1908, (35 Stat 267) The acreage |imits were
enlarged by Congress on March 4, 1909 (35 Stat 1051) and specific - lands
reserved and approved by the President on June 15, 1909, By Executive Order
3596, on December 22, 1921, the Bison Range was "further reserved and set

apar'l' for the use of the Depar'l'men'r of Agrlcul‘l‘ure as refuges and breeding
grounds for birds."

I'n discussing the priority date for wa'rer reservations for the purposes of ‘the
National Bison Range, counsel for the U.S. Flish and Wildliife Service has
asserted that the correct priorlty date should be July 15, 1855, the date of
the original reservation of land for the Flathead Tribe by means of the
Hel lgate Treaty. The rationale offered at the meeting of November 14, 1985
between the federal government and the Reserved Water RIghts Compact
Commission was that ™he purposes for which they were reserved for the Blson
Range were a portlon of the purposes for which the Reservation was set
aslde...and all we're saying Is that we're continulng that use, although we're
-not allowing the taking of animals...the critters were there before. There
may be more of them now than there were then. We're not taking them the way
they were then." Mr., Robert Green (USFWS) then stated: "...we contend the
same thing would be going on on the Blson Range, that the wlldlife were there,
that 1t was an accepted part of the Reservatlon, and that all we've done Is
appl ted some sound sclentiflc management practices to the same purpose.™ (pp.
14-16, Reporter!s Transcript, November 14, 1985)

Because of these statements you have asked for research Into the history of
bison on the Flathead Indlan Reservation. Numerous accounts in the archives
of the Historical Society (newspaper clippings, pamphlets, Interviews, etc.)



. . .
J‘/ = . ‘

refer to the fact that bison had dramatically disappeared from the Rocky
Mountain region by the middle of the 1870's. Apparently, no bison existed on
the reservation at that time and so a Pend d'Oreille Indian named Sam Walklng
Coyote, who had been wintering In the MIlk River Country, was encouraged to
bring four young bison he had captured back to the Flathead Reservation., Some
accounts suggest he arrived in 1873 or 1874, others as late as 1878.

At any rate, these four bison grew to thirteen by 1884 when Walking Coyote
sold them to A.C. Allard and Michel Pablo. Allard and Pablo continued +to
bulild up the herd and Tn 1903 the Allard-Pablo Ranch acquired all the bison
owned by one Buffalo Jones. However, after Allard died, Pablo declded he
couid not afford to malntalin a herd which had grown to almost 1000 bison, And
so, through an agent named Howard Eaton, he began to sell off the herd. Pablo
tried to Interest both the U.S. government and the newly-formed American Bison
Society In the purchase of the herd, without success. According to Historical
Society records, "early In 1907, +he Canadian government, through Mr, Eaton,
bought the herd and early In that year pald a deposit on the purchase,"

Colorful newspaper accounts document the "last great Buffalo roundup" which
took three years to complete, Detalls vary, but approximately 700 bison were
eventually shipped to Alberta; the Canadlan government paid around $150,000
for the herd. An account In the Montana Standard In 1933 states "Montana lost
the Pablo herd because neither the state nor the federal government cared to
purchase them and Pablo was unable to bear the cost of maintenance...."

During the three year roundup and shipment to Canada, and perhaps because of
1t, Congress deslignated the National Blson Range and the first thirty-seven
bison, acquired from several private herds, were released on the Range on
October 17, 1909.

In sum, apparently no bison existed on the Flathead Reservation at the time of
Its creatlion In 1855; four bison were brought onto the Reservation by a Pend
d'Ovellle In the mid-1870's and purchased by private landowners in 1884. This
herd, which grew to almost 1000 by 1907, was sold to the Canadlan government
after the U.S. government's refusal to purchase I+,

The purpose for which the Natlonal Blison Range was established, the protection
and preservation of bison, does not appear to have been a purpose for which
these (or any) reservation lands were dedicated by either the federal or the
tribal governments at any time prior to 1908.
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References: History of the National Bison Range
Qua quel, or how the buffalo were saved/JIm Jennings, =—Saint Ignatius, Mont.:
Mission Valley News, c1974,
The Last of the buffalo-comprising a history of the buffalo herd of the
Flathead Reservation and an account of the great round up. =~Cincinnati: Tom

Jones, 1909.

Stereopticon pictures showlng the Roundup of 1907. Probably printed in 1907
with a preface. Montana Room, Parmly Billings Llbrary.

THE CATTLEMAN, January, 1949, "ichel Pablo, Buffalo King", by Elizabeth Lent,

GREAT FALLS TRIBUNE, Sept. 4, 1955, "Oid ffmer recalls dramatic bison drive",
as told by Arthur Ray, Sr. to Olga Roat. :

MONTANA, Magazine of the North Rockles, Oct. - Nov., 1979, "Bringing in the
Buffalo," by Mark Newman,

OUT WEST, Oct. 1954, "No KiddIn!" by John Kidder.
:ROCKY MOUNTAIN HUSBANDMAN, August 14, 1930.

THE LAST OF THE BUFFALO, Comprising a history of the Buffalo herd at the
Flathead reservation and an account of the last great Buffalo roundup.

"Walking Coyote, Flathead Indian, Started Foundation Herd of Buffalo, Which
Later Became Nationally Known; Finally Sold to Canadlan Government" by Ellen
Nye, The Jordan Tribune, Jan, 9, 1933,

"Management of the Nat'l Bison Range", paper by John Schwartz, Fish and
Wildlife Service,

Historlcal summaries: press cllippings flle on the history of the Natlional
Bison Range, Montana State Historlcal Soclety Library, Helena, MT.

"Pablo's Mt, Buffalo Formed Nucleus for ‘Huge Canadlan Herd of Bison" Mt,
Standard, 10/15/33. '

Report of Peter Ronan - agent for Flathead Indlans. U.S. Documents No. 2637,
8/16/88.,

Account by Michel Pablo. Missoullan, 10/13/07.
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December 13, 1985

Dear :

A complete copy of the transcript of our recent negotliating
sesslion with representatives of the Confederated Salish and
Kootenal Tribes Is enclosed. The session was conducted at
Helena, November 18, 1985,

Please be reminded that this document is to be +reafed with
strict confldentiallty.

Sincerely,

D. SCOTT BROWN
Program Manager

DSB:ea

Enclosure



Sen. Joseph P. Mazurek

Reserved Water Rights
Compact Commission

P.0. Box 1715

Helena, MT 59601Joel

it

Mrs. Audrey G. Roth

Reserved Water Rights
Compact Commission

Box 489

Big Sandy, MT 59520Audreyll

1

Mr. William M, Day

Reserved Water Rights
Compact Commission

Star Route Box 24

Fallon, MT. 59326Williel

1 _

Mr. Everett C., Elllott

Reserved Water Rlights
Compact Commission

P.0. Box 1431

Conrad, MT 59425Everett!l

1

Mr. A. B. Linford

Reserved Water Rights
Compact Commission

1400 West Palm Valley Drive

Apt. #21

Harl ingen, TX 78552Avell

Il

Mr. Chris D. Tweeten

Reserved Water Rights
Compact Commission

Justice Center

215 N. Sanders

Helena, MT 59620Chrisll

1

Mr. Daniel Kemmis

Reserved Water Rights
Compact Commission

2907 Juneau .

Missoula, MT 59801Danlielll

1

Mr. Larry Fasbender, Director

Department of Natural Resources
and Conservation

1520 East Sixth Avenue

Helena, MT 59620Larryll

1



Ms. Mona Jamlison

Chief Legal Counsel
Governor's Office

Room 204, State Capitol
Helena, MT 59620Monall

1

Mr. Clay Smith
Assistant Attorney General
Department of Justice
Room 317, Justice Center
215 N. Sanders

Helena, MT 59620Clayll

)




December 6, 1985

Dear :

> .
(ig\bomplete copy of the transcript of our recent negotiating

session with representatives of the Confederated Salish and
Kootenai Tribes is enclosed. The session was conducted at
Helena, November 18, 1985,

//;?Zase be reminded that this document is to be treated with

strict confidentiality.

Sincerely,

D. Scott Brown

'Program Manager

DSB:1p

Enclosure /77492“ /ﬁ)@vv?izgxi
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, State of Montana ‘
Reserved Naler Rights Compract Commission

. W. Gordon McOmber, Chairman
Ted Schwinden : Jack E. Galt, Vice Chairman A.B. Linford

Governor William M. Day Joseph P. Mazirek:
‘Everett-C. Elliott Audrey G. Roth
Daniel Kemmis Chris D. Tweeten

Urban L. Roth, Special Counsel

MEMO e .

TO: . = Commission Me &jjyp}/

FROM: Marcia Rundle |} .

DATE: November 6, 198 '

"RE: ‘Confederated Salish and Kootenai Negotiations

At the last negotiating session with the Confederated
Salish and Kootenai Tribes, the Tribes reguested that the
Commission confirm that the position which had been reported to
them early in the negotiations remained in force in the current
negotiations. That is, they wished confirmation that the ,
Commission's policy was to hold open negotiating sessions unless

the tribe or federal agency insisted on closed sessions.

Chairman McOmber confirmed that that established policy
of the Commission remained in force. The negotiators for the
Tribes expressed that the position of the Tribal Council was that
the negotiating sessions should be closed. The Tribes raised the
issue at the beginning of the. session because two representatives
of the Joint Board were in attendance and had seated themselves
at the table with the representatives of the Tribes, the
Commission, and the Department of Interior. It was agreed that
nothing on the agenda for that session could not be discussed in-
open session, and the negotiating session continued. :

_ , I am enclosing the memo written for the Commission by
David Ladd, upon which the Commission position was originally
based, and a memo which I have just completed. My conclusions
are as follows: o - -

1. ‘There is no controlling case law on the issue;
‘however, I would not suggest requesting an Attorney
General's opinion at this time. ' -

,2; “There is no new law upon which to base a reversal‘
of the position taken by the Commission in 1980.

'3, The potential costs are primarily political, rather
than legal. There may be other ways, such as frequent
meetings with the representatives of the Joint Board,
to inform the water users on the Reservation about the
negotiations, if the Tribes are not persuaded that it
is in the best interests of all to hold open sessions.

CC: Urban ROth . D. Scoft onﬁ, Program Manager
Scott BT OWN MarciaBeebe Rundle, Legal Counsel

32 South Ewing
Helena, Montana 59620
(4086) 444.6601



State of Montana

] ‘W. Gordon McOmiber, Chairman

Ted Schwinden ~ JackE. Galt, ViLe Chairman A.B. Linford
Governor William M. Day - Joseph P. Mazurek
Audrey G. Roth
Chris D. Tweeten
Urban L: Roth, Special Counsel.
MEMO .
TO: Commission'MémbggB &VF/
"FROM: Marcia Rundle . § ﬂ@P
DATE: November 6, 1985} ™ _
RE: Confederated Salish and Rootenai Negotiations

Early in negotiations with the Confederated Salish and
Rootenai Tribes, the Commission disclosed to the Tribes that the
Commission policy was to hold open negotiating sessions unless
the tribe or federal agency .insisted on closed sessions. At the
last negotiating session, the Tribes requested that the. .
Commission confirm that that position remained in force in the
current negotiations. The Tribes raised the issue at the
beginning of the session because two representatives of the Joint
Board were in attendance and had seated themselves at the table
with the representatives of the Tribes, the Commission, and the.
Department of the Interior. ’ :

_ Chairman McOmber confirmed that the Commission had not
changed that established position. The negotiators for the
Tribes then expresced that the position of the Tribal Council was
that the negotiating sessions should be closed. However, it was
agreed that nothing on the agenda for that session could not be
‘discussed in open session, and the negotiating session continued.

Both parties agreed to research the issue of whether
the open meetings statutes apply to negotiations of the Compact
Commission prior to the next session. I am enclosing the memo
written for the Commission by David Ladd, upon which the
Commission position was originally based, and a memo which.I have
just completed. : -

My conclusions are as follows:

1. There is no case law on the issue of whether the
open meetings statute applies to negotiating sessions.
After discussions with other state attorneys and the
counsel for the Governor, I would not suggest
requesting an Attorney General's opinion at this time,
pending the response of the Tribes and the Joint Board
at future sessions.

D. Scott Brown, Program -Manager
Marcia Beebe Rundle, Legal Counsel

32 South Ewing:
Helena; Montana'88620- -
{4086) 444-6601



o

cC:

2. There is no new law upon which to base a reversal
of the position taken by the Commission in 1980. That
position should be clarified, however, as it presumes a
finding that open sessions would be detrimental to the
negotiations. In my opinion, that determination can
only be made at each session based on the agenda for
that session, which is what was done at the last
meeting. ’

3. The potential costs are primarily political, rather
than legal. There may be other ways, such as frequent
meetings with the representatives of the Joint Board,

to inform the water users on the Reservation about the

. negotiations, if the Tribes are not persuaded that it

is in the best interests of all to hold open sessions.

Urban Roth
Scott Brown

oS



State of Montana

W. Gordon McOmber, Chairman

Ted Schwinden Jack E. Galt, Vice Chairman A.B. Linford:
Governor William.M. Day Joseph P. Mazurek
Everett C. Elliott Audrey G. Roth.
Daniel Kemmis ' Chris D. Tweeten
Urban L. Roth, Special Counsel
‘MEMO
: Commission Member @*ﬁ*jh/
FROM:  Marcia Rundle . j q
DATE: November 6, 1985
RE: - confederated Salish and Kootenai Negotiations

Early in negotiations with the Confederated salish and
Rootenai Tribes, the Commission disclosed to the Tribes that the
Commission policy was to hold open negotiating sessions unless
the tribe or federal agency insisted on closed sessions. At the
last negotiating session, the Tribes requested that the
Commission confirm that that position remained in force in the .
current negotiations. The Tribes raised the issue at the . . -
beginning of the session because two representatives of the Joint
Board were in attendance and had seated themselves at the table
with the representatives of the Tribes, the Commission, and the

Department .of the Interior.

: Chairman McOmber confirmed that the Commission had not
changed that established position. The negotiators for the
Tribes then expressed that the position of the Tribal- Council was
that the negotiating sessions should be closed. ‘However, it was
agreed that nothing on the agenda for that session could not be
discussed in open session, and the negotiating session continued.

~ Both parties agreed to research the issue of whether
the open meetings statutes apply to negotiations of the .Compact
Commission prior to the next session. I am enclosing the memo
written for the Commission by David Ladd, upon which the
Commission position was originally based, and a memo which I have
just completed. _ .

My conclusions are as follows:

1. There is no case law on the issue of whether the
open meetings statute applies to negotiating sessions.
After discussions with other state attorneys and the
counsel for the Governor, I would not suggest
requesting an Attorney General's opinion at this time,
pending the response of the Tribes and the Joint Board.
at future sessions. ' _ ‘

D. Scott Brown, Program:Manager
Marcia Beebe Rundle, Legal Counsel

32 South Ewing
Helona, Montana:59620
(406) 444-660}



2. There is no new law upon which to base a reversal
of the position taken by the Commission in 1980. That
position should be clarified, however, as it presumes a
finding that open sessions would be detrimental to the
negotiations. In my opinion, that determination can
only be made at each session based on the agenda for
that session, which is what was done at the last
meeting. '

3. The potential costs are primarily political, rather
than legal. There may be other ways, such as freguent
meetings with the representatives of the Joint Board,
‘to inform the water users on the Reservation about the
negotiations, if the Tribes are not persuaded that it
is in the best interests of all to hold open sessions.

cc: Urban Roth
Scott Brown



' ‘ State of Montangas

W. Gordon McOmber, Chairman

Ted: Schwinden ‘ Jack E. Galt, Vice Chairman A.B. Linford
‘Governor William M. Day , Joseph P. Mazurek
Everett C. Elliott : . Audrey G. Roth

Daniel Kemmis Chris D. Tweeten

Urban L. Roth, Special Counsel

MEMO

TO: Commission'Membgg\?dvp*/r/'

FROM: Marcia Rundle . “Eq

DATE: November 6, 1985 |

RE: : Confederated Salish and Kootenai Negotiations

Early in negotiations with the Confederated Salish and
Kootenai Tribes, the Commission disclosed to the Tribes that the
Commission policy was to hold open negotiating sessions unless
the tribe or federal agency insisted on closed sessions. At the
last negotiating session, the Tribes requested that the
Commission confirm that that position remained in force in the
current negotiations. The Tribes raised the issue at the '
beginning of the session because ‘two representatives of the Joint
Board were in attendance and had seated themselves at the table
with the representatives of the Tribes, the Commission, and the
Department of the Interior.

Chairman McOmber confirmed that the Commission had not
changed that established position. The negotiators for the
. Tribes then expressed that the position of the Tribal Council was
' that the negotiating sessions should be closed. However, it was
agreed that nothing on the agenda for that session could not be
" discussed in open session, and the negotiating session continued.

_ , Both parties agreed to research the issue of whether
the open meetings statutes apply to negotiations of the Compact

" Commission prior to the next session. I am enclosing the memo
written for the Commission’ by David Ladd, upon which the
Commission position was originally based, and a memo which I have
‘just completed. e

My conclusions are as follows:

1. There is no case law on the issue of whether the
open meetings statute applies to negotiating sessions.
After discussions with other state attorneys and the
counsel for the Governor, I would not suggest
requesting an Attorney General's opinion at this time,
pending the response of the Tribes and the Joint Board
at future sessions. -

D. Scott Brown, Program Manager
Marcia Beebe Rundle, Legal C 1

32 South Ewing -
Helena, Montana 59620
(406) 444-6601
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2. There is no new law upon which to base a reversal
of the position taken by the Commission in 1980. That
position should be clarified, however, as it presumes a
finding that open sessions would be detrimental to the
negotiations. In my opinion, that determination can
only be made at each session based on the agenda for
that session, which is what was done at the last
meeting. - '

3. The potential costs are primarily political, rather
than legal. There may be other ways, such as frequent
meetings with the representatives of the Joint Board,
to inform the water users on the Reservation about the
negotiations, if the Tribes are not persuaded that it
is in the best interests of all to hold open sessions.

Urban Roth

. Scott Brown



CONFIDENTIAL MEMO

TO: Commission Memb,~i¢»dk)ﬁ/
FROM: Marcia Rundle”}’?
DATE: November 6, 1985 |-

RE: Request from the Confederated Salish and Kootenai
: Tribes for clarification of the Commission's position
on open negotiating sessions. 3 - '

I1SSUE: ‘ P
Is the Commission required by Montana's open meetings
statutes to allow members of the public to attend negotiating
sessions with federal agencies and Indian tribes?

CONCLUSION: - o |
The Commission is not required by law to allow members
of the public to attend negotiating sessions because a
negotiating session is not a "meeting" within the meaning of the
open meetings statute. Even if a negotiating session were held
to be a meeting within the meaning of the statute, a session may
be closed if an open session would be detrimental to the
bargaining position of the Commission and would threaten the
negotiating process. .

BACKGROUND

Montana's public participation statutes and case law from other
jurisdictions and concluded that negotiating sessions may he
closed, because an open session would be detrimental to the
‘bargaining position of the Commission and could threaten the
negotiating process itself. (Ladd memo, page 10).

Relying on the legal memo from Mr. Ladd, the Commission
informed the tribes and agencies with whom it was negotiating,
that the Commission®’s policy was to hold open sessions unless the
other party wanted the sessions closed. The Confederated Salish
and Kootenai Tribes, and apparently several other negotiating
entities, were given a copy of the Ladd memo. ' The Tribes have
requested confirmation that the Commission's position on this
"issue has not changed. e o

DISCUSSION: ’
s 'Since Mr. Ladd prepared the memo for the Commission,

" “the Montana Supreme Court has decided a handful of cases - |
~involving the constitutional and statutory provisions concerning .
the public's right-to-know. None of these cases raised the issue

of closed negotiating sessions; nor have any cases directly on
point been found in other jurisdictions. ‘

Early in the Commission's history, David Ladd reviewed
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Case law from other jurisdictions, while more extensive
than that developed to date by the Montana Supreme Court, is not
very instructive, because the statutes on public participation
and open meetings vary considerably from state to state. The
cases reviewed by Mr. Ladd are most analogous, and they involve
meetings which were closed to discuss litigation, not actual
negotiating sessions. ‘As he noted, the courts generally have
relied on attorney-client privilege in upholding closed meetings
in these cases. ' S

In my opinion, Mr. Ladd's conclusions are legally sound
and there is no new law on which to base a change in the
Commission's established policy. 1In addition, my review of the
constitutional and statutory provisions and the case law suggests
that negotiating sessions are not meetings within the meaning of

the statute and, therefore, are not required by law to be open. - SR

This memo will review the evolution of the open
meetings statutes in Montana and will discuss the penalties for
violation of the statutes. The conclusions are the same as those
reached in the Ladd memo, although the analysis is slightly
different. Finally, this memo provides a brief synopsis of
recent Montana Supreme Court decisions interpreting the open
meetings statutes. ' B :

" THE EVOLUTION OF MONTANA'S OPEN MEETINGS LAW

: Montana's laws governing public participation are
codified in Title 2, Chapter 3, Montana Code Annotated (MCA); in
two parts. Part 1, Notice and Opportunity to be Heard, was
enacted in 1975 to establish the legislative guidel ines mandated
by Article II, Section 8 of the 1972 Montana constitution. Part
2, Open Meetings, was enacted in 1963, a decade before the new
constitution was ratified. Part 2 was amended in 1975 after
ratification of the new constitution, and again in 1977 and in .
1979. o S . : '

Patt 2--0pen Meetings

. - The 1972 conStitution_included thé.following new
provisions - ’ o -

'No person shall be deprived of the right to.

" examine documents or to observe the .
deliberations of all public bodies or agencies
-of state government and its subdivisions,
except in cases in which the demand of
individual privacy clearly exceeds the merits
of public disclosure. (Art. II, §9, MONT.
CONST. 1972). .




This new constitutional right-to-know was preceded by a 1963
statute which stated: -

The legislature finds and declares that public
boards, commissions, councils, and other public
agencies in the state exist to aid in the
conduct of the peoples' business. It is the
intent of this act that actions and
deliberations of all public agencies shall be
conducted openly. The people of the state do
not wish to abdicate their sovereignty to the
agencies which serve them. Toward these ends,
the provisions of the act shall be liberally
construed. (MONTANA SESSION LAWS, Ch. 159,
1963; Section 2-3-201, MCA, 1983).°

The 1963 law provided that all meetings of public or
governmental bodies were to be open to the public, but it
allowed statutory exceptions to be "otherwise specifically
provided by law,” and it listed six exceptions for meetings
"involving or affecting” national or state security, employee
discipline, other personnel matters, financial decisions,

- license revocations, and law enforcement. ‘

- In 1975 the legislature expanded the scope of the open

- meetings statute by deleting the exceptions for meetings

" regarding security matters and financial decisions. It also
deleted the language allowing other exceptions to be provided by
law and inserted the following language to conform the statute
to the new constitutional provision: ' :

All meetings...shall be open to the public.
"Provided, however, the presiding officer of any
_meeting may close. the meeting during the time

any of the following items are discussed, if,
and only if, the presiding officer determines
that the demands of individual privacy clearly
exceed the merits of public disclosure:... -

(MONTANA SESSION LAWS, Ch. 474, 1975, Section

2-3-202, MCA, 1983). o

Those items which could merit closure of a meeting were the four
exceptions retained from the 1963 act relating to employee
disclipl ine, other personnel matters, license revocation, and
law enforcement. ‘

In 1977, the legislature amended the open meetings law to
explicitly authorize closed meetings to discuss any matters of
"individual privacy", and clarifying that the individual could
waive the right of privacy and request that the meeting be

n The_£fou xceptions remaining from the 1963 act
.ggfeied. In aédf%io ’ t e following'language was addedYere
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‘However, a meeting may be closed to discuss a
strategy to be followed with respect to '
collective bargaining or litigation when an
open meeting would have a detrimental effect on
the bargaining or litigating position of the
public agency. (MONTANA SESSION LAWS, Ch. 567,
1977; section 2-3-202, MCA, 1983). ‘

This amendment created an exception to the open meetings law
which is consistent with the exceptions for notice and public
participation in part 1. 1In doing so, it raised some
interesting constitutional questions which are beyond the scope
of this memo. :

In addition, Chapter 567 defined "meeting" as a convening of:
a quorum of the public body, in person or by electronic means,
to "hear, discuss or act upon a matter™ within its authority;
set forth the contents of minutes to be kept and made available
for public investigation; provided that meetings could be
recorded by the press; and provided that decisions made in
violation of the law were voidable,

In 1979, the latest amendment to the open meetings law
clarified that the law applied to committees and subcommittees
appointed by a public body to conduct the business of the _
agency. The legislative history of Chapter 380 indicates that
the intent of the legislature in adopting this amendment was to
make clear that a public body could not avoid the effect of the

open meetings law by meeting as a subcommittee.

However, the legislature did not amend the definition of
"meeting" in the statute, so this amendment must be construed .
together with that definition as it was written two years. = =
earlier. Thus, it is not clear whether a subcommittee composed
of less than a "quorum of the constituent membership® is subject
to the open meetings requirement. The degree of authority the :
subcommittee has may be relevant to this issue. ' - =

Two members of the Commission, the chairman and the
vice-chairman, are members of each negotiating team. Other
members also attend negotiating sessions, at their discretion;
but rarely is a quorum of commission members present at a
negotiating session. 1In my opinion, unless a quorum of the
membership is present, negotiating sessions do not constitute
' meetings within the meaning of the statute.. It is, in my :
opinion, relevant that the negotiating team cannot act upon any
proposals which have not already been considered and acted upon
by the full Commission. :
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Even if a quorum of the Commission is present at a
negotiation session, the Commission may still rely on the
conclusion reached by David Ladd that negotiations sessions may
be closed if an open session would have a detrimental effect on
the negotiating poesition of the Commission. - That conclusion is
based on analysis that includes the negotiations sessions within
the collective bargaining and litigation exception to the open
meetings law. Again, that exception raises constitutional
issues that have not Ket been addressed by the Court. However,
two recent cases by the Montana Supreme Court do demonstrate
that the Court will look to the underlying purpose of the
statutes and will consider whether full public disclosure is a

" reasonable and rational means to achieve the purpose inherent in .

the constitutional provisions.

- PENALTIES:

A review of the penalties for violation of the open meetings

law further suggests that the law is inapplicable to the
Commission negotiating sessions. In 1975, Chapter 474 revised
the criminal statute on official misconduct to include in the
list of offenses "knowingly conduct (ing) a meeting of a public -
agency in violation of section 82-3402 (now, section 2-3-203).

The State v. Conrad decision declared this‘provision of the

of ficial misconduct statute void for vagueness as applied to
alleged violations of the open meetings law. Therefore; the
penalty for violation is that a decision made in a closed
meeting is voidable. Section 2-3-213 provides: :

Any decision made in violation of 2-3-203 (open
meetings) may be declared void by a district
. -court having jurisdiction. A suit to void any
" such decision must be commenced within 30 days
of the decision. . '

It is difficult to idéntify any decisions which the Commission
makes in the process of negotiations that are final and,

therefore, subject to challenge. Prior to the final approval of

a compact, all decisions are necessarily tentative and subject
to further modification through the process of negotiations.

The worst penalty that could be incurred would be that a

decision could be voided by a court, and costs of the suit could

be assessed against the Commission. But, if any decision were
declared void, the Commission need only reconvene in open
session to reaffirm the decision. o :
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In sum, it is highly advisable that final approval of a
compact be made at an open meeting of a quorum of the
Commissioners, even though legislative ratification of the
Compact would make any challenge of Commission approval moot.
Of course, the issue of potential political costs from a
challenge to a closed session is a separate issue and may be
“much more significant than the legal costs. )

MONTANA CASE LAW -

" The six decisions by the Montana Supreme Court concerning
the open meetings statutes which have been decided since the
Commission first considered this issue, neither confirm nor
refute the legal conclusions made by Mr. Ladd. However, it must
be emphasized that case law is always going to be of ' o

- ~questionable value in resolving the basic issue of whether the
< open meetings statute appl ies to the Compact Commission. The
. Commission is a unique governmental entity, created solely to

negotiate the settlement of pending federal and state suits
concerning federal reserved water rights. Cases involving other

state or local government entities will never be precisely on
point. '

The recent cases decided by the Montana Supreme Court
involved actions of Boards of County Commissioners (2), local
school boards (2), the Public Service Commission (1), and the
Board of Regents of Higher Education (1). ‘

These cases make it clear that two out of three County

- Commissioners cannot meet either in person (State v. Conrad and
Palmer, Mont. _,643 P.2d 239, 39 St. Rep. 680 (1982)) ) or
on the phone (Board of Trustees v. Board of County ' ’ _
Commissioners, 186 Mont. 148, 606 P.2d 1069 (1980))) and finally -
decide any issue without giving notice in accord with statutes
governing Boards of County Commissioners. Obviously, a meeting

..of two members of a three member board constitutes a quorum.

- 'i- - However, absent statutes like those directing specific
notice procedures for county commissioners, notice need not be
by publication, if a radio announcement provides sufficient
opportunity to the public to be heard before final decision.

~ (Sonstelie v. Board of Trustees, ___._.Mont. . ., 658 P.2d4 413, 40
..St., Rep. 179 (1983)) Further, school boards cannot close a

f@:meeting to a teacher to discuss that individual's salary under
. the "collective bargaining" exception, where the teacher is
“acting on his own behalf and the decision would affect no other

teachers. (Jarussi v. Board of Trustees, _. . Mont. __, 664

p.2d 316, 40 St. Rep. 720 (19834)) It is noteworthy that the
Court did not address the constitutionality of the collective

bargaining and*litigation excegtTon in the Jarussi case. It is
asst?gg that the cofstitutional issue was not raised by the
- par . .




These cases are useful to the Commission primarily because
the decisions suggest activities which might generate political
opposition and possible legal action against the Commission;
regardless of the merits of a legal challenge. To be cautious,

it may be advisable for the Commission not to make final o

decisions through telephone "meetings". Also, continuation of -
"public notice of Commission meetings in both written '
andelectronic media is advisable, although the Commission's
_activities are arguably exempt from the notice and opportunity
to be heard provisions of the Public Participation statutes.
{Ladd Memo, page 3). o

Lastly, the Montana Supreme Court has balanced.competing
. constitutional rights in upholding closed meetings by the Board
.of Regents during job performance evaluations for University

presidents (Missoulian v. Board of Regents, _ Mont.___ -, o

P.2d. , 41 St. Rep. 110 (1984)) and in denying public access
to trade secrets submitted by a private corporation in a rate
case. (Mountain States Telephone and Telegraph v. Department of

Public Service Requlation, __ Mont. ..., 634 P.24 181, 38 St.
Rep. 1479 (1981). , : ’

The Court has not yet been presented with a case where the
collective bargaining exception was the basis for closure of a
meeting and has therefore not ruled on the constitutionality
- ‘that statute. ~A district court has held the collective r
bargaining and litigation exception unconstitutional. (Rickey
v. Board of Trustees, Fifth Judicial District, Beaverhead

County, Cause No. 10023 (1983). The case was withdrawn on
appeal.

of
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THE EFFECT OF STATUTORY REQUIREMENTS FOR PUBLIC PARTICIPATION IN
GOVERNMENTAL OPERATION ON. THE RESERVED WATER RIGHTS COMPACT COMMISSION
The Montana Code requires thac the«peop1erof Montana be afforded a
reasonable opportunity to participate in the operation of.governmental
agencies prior to the final decisicn of that.agency. MCA 2-3-101.
In addition, statute~mandatesthat meetings of public bodies be'open to
the public. MCA 2?3A201, These statdcesare based on provisions of the
Montana Constitution Article II, Sections 8 and 9 which establish a
public right of participation and a right to know. jThe question presented
s whether: 1) these-statutesdo apply tovthe-Cdmnacf Commission -and 2)
if they do apply, what functions or meetings of the Commission are.subject

to these statutes?

| The Montana Statute

The chapter of the Montana Code dea]?ngfwith pubTic participation-
conta1ns two parts. Part 1, Not1ce and 0pportun1ty to be Heard requires
- each agency to deve]op procedures for perm1tt1ng and encouraging the pub]1c
to participate in agency decisions that are of s1gn1f1cant interest to
the public. Those procedures are intended to "assure adequate not1ce and
assist public participation before a final agency act1on is taken that
is of significant intereSt to the public” ‘MCA.2-34103 (1).
The governor is charged with the respons1b111ty of ensur1ng that each
agency adopt rules and guidelines wh1ch w111 fac111tate pub11c part1c1pat1on.
MCA 2-3-103. L |
Part 2, Open‘Meetinge, requires ﬁnat'ﬁall-meetings”of.gub]ic or
governmental bodies, boards, bureaus, commissions, agencies of the state,

or .any political subdivision of the state or organizations or agencies
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supported in whole or in part by public funds or expending public funds
shall be open to the public" MCA 2-3-203. The statute directs liberal

construction of these requirements. MCA 2-3-201.

sApp]icability of tﬁe Statute to the Compact Commission

- Part 1, Notice and Opportunity to be Heard. Initially it must be

determined whether the Compact COmmission is an agency subject to'thesé}
§tatutes. In Part 1 an "agency" is defiﬁed as “"any board, bureéu, commission,
department, authority or officer of the state or local government authorized
by law to make rules, determine cohtested”cases, or enﬁér into contracts."”
Excebtibns are provided for the 1egis1éture, the jddicia] bfanch, the
governor and the state military establishment. MCA 2-3-101 (1).
' "Ryle" is defined as "any agency regu]afion, standard, or statement
. of general appTicabi]ity that implements, interpréfé, or prescribes 1aw.
or pelicy or describes the organization, procedures, or practice require-
- ments of any agency." Exceptions ére.provided for statements Qealfng.wifh
intefnalimanagement-offtﬁe agency_and dec1atatory rulings about the appli-
'cability of the.statuté. | - | |
'"Agehty-actioh"_is defined~és "the who1e or-agpaft of the édoption;
| qf an ajency rule, the issuan;e of a license or-order,-the award of a
contraci;,or~the equivé]entior'den{a1 thereof."”
The intent of Part 1 of the statute is to protect the rights of the -

~public from secret final action taken without an Qpportunity for those

| "fﬁaffectéd7by the decision to be heard. The statute is directed at those

'l;; agéncies.Which have the power to "make rules, detefminévcontéSted:cases..

or enter into contracts." The Compact Commission has:ﬁbne of these powers.
The powers granted to the Compact Commission are.set out in title 85 chapter
. 2 part 7: JThe\Compact.Commission may negqtiate»with-the'Lndian tribes or

their authorized représentatives joint1y or sevéral]y to conclude compacts...




',comm1ttees whose only function is to make recommendat1ons to the govern1ng

for the equitable division and apportionment of'waters between the state

and its people and the severa] Indian tribes claiming reserved water rights

within the state." The Compact Commission 1t<e1f does not have the power

to take flna] or hinding .action. Any compact becomes effect1ve and b1nd1ng
‘only "upon rat1f1cat1on by the 1eg1s]ature of Montana any affected tribal
governing body, and the Congress of the United States, MCA 85-2-701 (2).
Thus it is unlikely that the CompaCt Commission is an agency for purposes
of Part 1 of this statute. -
Under.this reasoningmthe Compact Commission may not be governed by
Part 1. That section basically addressesbconstitutional‘concerns about
seoret decision~making which might deprive the residents of the state of
valuable enttt]ements without the duerprooess of law. Since any compact
will undergo full public debate in the legislature and would only become
effective and binding upon approyal of the.]egis1ature, each reSident's

constitutional rights will be protected.

Part 2, Open Meetings. The. mbre troublesome portion'of'the Public

Participation statute for the Compact Commission is Part 2 which deals ef:

w1th open meet1ngs In other Jur1sd1ct1ons parties have attempted to avo1d | ‘-Quliﬁ

open meeting and public participation laws by arau1ng that subord1nate

body are not encompassed by those statutes. Adler v. C1ty Council of -

Culver City 184 Cal App. 2d 763, 7 Cal. Rptr. 805 (1960) (Zoning Comm1ss1on)

Selkowe v. Bean 249 A2d 35 (NH 1969) (Finance Committee of City Council).

’The case .law on the po1nt is somewhat conf11ct1ng, however, a pattern is-

discernable. Most of the cases which find an agency not to be bound by
a public participation law do so on the basis that the committee 1s\gg§ a
governing body and not authorized by law to act on behalf of the state.

Commissions which arise independent of the governing body, most often under




~an independent city charter, are most Tikely to be found not to be governed

by public participation laws. Adler, supra, zoning cemmission, Selkowe,

supra, finance committee of city council, Beacon Journal Publishing Co. V..

Akron 209 NE2d 399 (OH 1965), City Civil Service commission and other bodies

created by executive order of the-mayor._'Ihe Compact Commission’s authority ‘

arises by statutevdirect]y from the legislature. Most often commissions
authorized specifically by law to act on behalf of the state are subject.to

public. part1c1pat1on laws. Beacon Journal,‘supra, assessment equalization

‘board created by an act of the 1eg1s1ature and subJect to the open meet1ng
>1aw. |

The statutory_]anguage of Part 2 removes any‘doubt about the.épp]tCa-
biTity of the part to tne Compact Commission: "A]]»meetings of public or
.governmental'bodies, boards, bureaus, comnissions, agencies of the state or
any political subdivision of the state or organizations or agencies supported

in whole or in part by public funds or expending public funds shail'be‘gpgn

to the public." The,Compact.Comnission, whioh operates-qn]y on public
funds, must be included. | |

It appears that the Open Meet1ngs statute is app11cab1e to the Compact
Comm1ss1on as an ent1ty Even though it might be argued otherw1sa it seems

more prudent to proceed under the assumpt1on that the statute does app]y

Under this assumpt1on it becomes necessary to con51der ‘whether the statute o

app]ies'to the part1cular kinds of meetjngs which the Compact Commission

holds. -

~ Application of the Statute to Compact'Commission Meetings and‘Negotiattng';w;p

Sessions .
In general, open meeting statutes have been liberally construed.

Their purpose is deemed to be protection of the public and to that end the

statute is interpreted in a Tight most favorable to the public. ALR3d 10708 4.
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The Montana statute specifically declares that the»provisions 6f
the statute be liberally construed. MCA 2-3-201.

Such statutes are increasing]y being interpreted as. having application*
to infdrma] meetings as'weil as formal sesSions._.ThetMontané statute de-
fines a meeting‘aS‘anyvconvening of a quorum of the egency tb“"hear, discuss
or act upon a natter" even if the body only has advisory powers or is merely
a subcommittee of another public body. MCA 2-3-202,203. | -

‘ThefMontana law does, however, allow a closed meeting "to discuss a
strategy to be fqliowed with respect to collective b;rgaining or ]itigation “
whenlan open meeting would have a detrimental effect on the bargaining or
Titigation position of the pubTic’agency.ﬁ ‘MCA 2-3-203(3). The meetings
of the Compact Commission and the negotiating sessions with the tribes and
-federa1~goVernnent might be excluded from the open meeting statute under
this exception. | | |

Thene are two types of meetings vital to the function of the Compact
Commission. First, the meetings of the Compact Comm1551on itself and
second the actual negotiating se551ons The exception for strategy se551ons
re1at1ng to 1itigation appears to a110w the Compact Comm1551on meetings 1n '
which an approach and strategy for the‘negotiatingssess1ons is discussed

to be closed. Since the state is undergoingia'generéi adjudication of all

- water rights in theestate.and Indian water-rights*are included in that ad- -

judication by virtue of the Supreme Court's order requined by SB 76, ‘the

Compact Commission's meetings discussing strategy may be considered strategy

sessions cencerning litigation. The litigation was actually initiated by the .

Supreme,Count's order. With respect to Indianyand'federal,reserved rights

[
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claims, such litigation is merely suspended while negotiations are proceeding.

Termination of the negotiations would activate the adjudication of Indian
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and federal reserved rights. To the extent that open meetings would have
a detrimental effect on the bargaining or Titigating position of the

Commission statutory interpretation of both the Open Meeting law and

:Senate B111 76 would indicate that the Comm1ss1on 'S meet1ngs may be closed.

~ There is no case 1aw construing re]evant port1ons of the language of
the Montana‘statute. Numerous other states have s1m1]ar open meetings

statutes. Most of those statutes provide exceptions for personnel matters,

1abor negotiations andrlegal consultations or strategy sessions relating |

to pend1ng or impending litigation or other 1ega1 proceed1ngs. Case Taw _'
clearly supports the right of a pub11c body to meet in pr1vate with an

attorney to discuss current or impend1ng legal matters. Minneapolis Star

v. Housing and Redevelopment Authority for Minneapo]is 251de2d 620

(Minn. 1976), 0k1ahoma Ass'n. of Mun Attys V. State 577 p2d 1310 (0k1

1978). r However, such ho]d1ngs are based 1arge1y on the attorney--11ent

privilege rather than statutory 1nterpretat1on

Since the Montana statute p1a1n1y provides an exception for strategy

-sess1ons about 11t1gat1on w1thout 1nvok1ng the attorney-client pr1v11ege,

the 1mportant issue becomes whether the Compact Commission's meet1ngs re-

late to 11t1gat1on. Statutory construct1on is determ1nat1ve of this 1ssue

s1nce there is no case 1aw..

The 1eg1s]ature ‘made c1ear the1r ‘intent that Ind1an and federa1 reservedufz,

<r1ghts be 1nc1uded in the genera] admud1cat1on mandated by Senate Bill 76:

t"It 1s the 1ntent of the 1eg1s1ature that the attorney genera1 S pet1t1on 5=<¥~f

required in (sect1on 16) include all c1a1mants of reserved Ind1an water s_'i'

r1ghts as necessary and 1nd1spensab1e part1es under author1ty granted the

state by 43 U.S.C. 666." MCA 85-2- 701 The McCarran Amendment (43 U. S C.
666) waives sovereign immunity and gives consent to join the Un1ted States :

as a defendant in a general ad3ud1cat1on_conducted in a court.




Senate Bi1l 76 effectively commences the procedures for a general adjudi-
cation of water rights in the state courts, including Indian and federal
reserved rights. Further provisions of Senate Bill 76 suspend all actions .
to adjudicate reserved Ind1an water rights while compact negot1at1ons are
being pursued. Breakdown of the negotiations wou]d remove that'suspens1on
of the general ad3ud1cat1on |

It thus appears ‘that the meet1ngs of the Compact Commission insofar
as they pertain to the'negotTat1ons do relate to litigation. The meet1ngs
of the Compact Commission may be closed to the extent that they concern

diccussion of strategy to be pursued in the negot1at1ons

The Negotiating Sessions

B The actual-negOtiating sessions may be detrimentally aftected if they
are required to be conducted in open.meetings. rThe freeoexchange necessary
for compromise may be reetricted. -It is in the best interests of all parties
that the negotiating sessions be closed. | -

| ‘Most of the arguments dtscussed,thus far apon equally well to the
negotiating eessionsu"lt is bossib]e that the negotfating sessions may

not constitute a "meeting;" Montana statute def1nes a meet1ng as the
convening of‘a‘gggrgm_ of the members. MCA 2-3- 202 There may not be a
quorum of the Commission members at each negot1at1ng sess1on SO those sess1ons
would not be a "meeting."

| Cases in other.jurisdtctions have found that meetings need not be open

un]ess final action is to be taken. Adler v. ‘City Council, supra, Beacon

‘Journal v. Akron, supra. These decisions are based on the 1ntent of open

meeting statutes to prevent secret decisions which affect rights of the public.

Since any compact must be approved by the legislature, it may be argued that

no final action is taken at the negotiating sessions.
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These arguments are not without merit; however, they do appear to be
a bit techniea1.. In view of the fact that the legislature directed that
the open meeting.statute be liberally construed, further support is needed
. to conclude that the negotiating sessions may be closed. |
. A new Hampshfre-case'is anaiogous to the situation of the Compact

Commission. In Talbot v. Concord Union School District'323A2d'912 (1974)

a newspaper reporter was refused admission to the negotiating sessions
between the schoo] board and union renresentat1ves In'this.tase the
parties agreed that the facts did not fit any of the express except1ons of .
New Hampshire's right to know 1aws The court found that the right to know
law did not apply to the bargaining session. o '

" The New‘HamPshire Supreme Court noted that the pnesence of the press
at the negotiating sessions "would inhibit the free exchange of views‘and
freeze negotiators into fixed positidns.from whieh:they‘cou1d not recede
without loss of face." The co]leetive bargaining process itself might be
destroyed if each step of the negotiations was conduttediin the nnesence
of the press'end public. R o | _ v

The New Hampshire case, like the'present_situatiqn~of’the Combéct : . i
‘Commission, involved conf]icting legislative po1ic1es In New Hampsh1re '
the legislature had adopted a b1]1 guarantee1ng the r1ght of public emp]oyees ,

to.fnegot1ate the terms of the1r contractual re1atnonsh1p with the govern- :

gt St L

ment by using the well estab]ished- techniques of private sector bargaining. "
Open negot1at1ons would prevent the effective functioning of the collective

barga1n1ng process. The New Hampshlre Court quotes a F]or1da dec1s1on,

ST R R S

"meaningful collective bargaining in the circumstances. here would be de-
stroyed if full publicity were accorded at each step of the negotiatiens."

(Talbot at 914 quoting Bassett v. Braddock, 262 So. 2d, 425, 426 (Fla. 1972).

The court found it unlikely that the legislature intended the right to know



-9-

law to destroy the very negotiations process established by legislative

action. Thus, it was held that the negotiating sessions between the
school board and the union were not subject to the right to know law.

In so deciding, the court noted that any agreement reached in hegotiations '

must be approved at a pub11c meeting before final adopt1on

The situation w1th ‘the Compact Commission is directly ana1ogous
Totally open negot1at1ng with the trlbes would severely hamper if not com-
pletely halt ﬁhe negotiations process. Open negotiating sessions would |
have a detrimental effect on the bargaining position of the Commission,
That negotiating process was explicitly set up by the'Monfana legislature.
Thus if the negotiations are to contfnue in a meaningful fashion they must

be -conducted in a closed session. It is improbable that the legislature

would intend- to so severely restrict the negotiating process it specifically
established. In addition, like the agreement in the Talbot case, any

'Compact agreed to must be apphoved by the legislature. The pubTic's'right

to know will be amply protected‘by that approval process.

It seems crucial to-the success of thefcompact process that the nego-
t1at1ng sessions be c1osed The“statutory Tanguage provides exceptions
where the bargaining pos1t1on of the public agency would be detr1menta11y -
affected. MCA 2-3-203. While the neqot1at1ng sess1ons of the Compact
Commission. do not fit d1rect1y within one of those spec1f1c exceptions, 1t
seems 1ikely that the same reasoning should aopoly to negotiations of the . {
Compact Commission and would have -been 1nc1uded in the statute had the
1egis]ature considered the problem.
Conclusion _

Whether the_Compact Commission's meetihgs and negotiating sessions
may be closed to the phess and public at large is a close question. There

is little case law or prior experience with the statute to provide guidance.
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in applying the statute to these facts. However, two conclusions may be
reached with reasonable certainty:
1. The meetings of the Compact Commission may be closed to the
extent that they concern strategy for the negotiatina sessions.
2. The negotiation~sessions may be closed because an open session
would be dpfrimenta] to the bargaining - position of the Commission

and could threaten the negotiating process itself.

The statutory language and what Tittle relevent case Taw exists support
these conclusions. The intent of the public participation statutes is to

protect the public interest.. Premature pub11c1ty could threaten the nego-

| tiating process established by the legislature and thus adverse]y affect

the public interest. It is in the public interest that the negotiations

proceed in a constructive fashion and therefore be closed to the press.
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CONFIDENTIAL MEMO

TO: Commission Memb %ﬂ%‘u’/b/
FROM: Marcia Rundle“1777
DATE : November 6, 1985 _

RE? ' Request from the Confederated Salish and Kootenai
’ Tribes for clarification of the Commission's position
on open negotiating sessions.

 ISSUE: _

Is the Commission required by Montana's open meetings
statutes to allow members of the public to attend negotiating
sessions with federal agencies and Indian tribes?

CONCLUSION=

of the public to attend negotiating sessions because a
negotiating session is not a "meeting" within the meaning of the
open meetings statute. Even if a negotiating session were held
to be a meeting within the meaning of the statute, a session may
be closed if an open session would be detrimental to the
bargaining position of the Commission and would threaten the
negotiating process. : ‘

BACKGROUND: . ' : ‘
: "~ Early in the Commission's history, David Ladd reviewed.
Montana's public participation statutes and case law from other
jurisdictions and concluded that negotiating sessions may be
closed, because an open session would be detrimental to the
bargaining position of the Commission and could threaten the
negotiating process itself. (Ladd memo, page 10). 3

_ ~ Relying on the legal memo from Mr. Ladd, the Commission
informed the tribes and agencies with whom it was negotiating,

that the Commission's policy was to hold open sessions unless the

other party wanted the sessions closed. The Confederated Salish
-and Kootenai Tribes, and apparently several other negotiating
entities, were given a copy of the Ladd memo.: The Tribes have

requested confirmation that the Commission's position on this _';“

-issue has not changed. :

DISCUSSION: . _ ' ' _

. Since Mr. Ladd prepared the memo for the Commission,:
the Montana Supreme Court has decided a handful of cases .
involving the constitutional and statutory provisions concerning

the public's right-to-know. None of these cases raised the issue

of closed negotiating sessions; nor have any cases directly on
point been found in other jurisdictions. '

The Commission is not required by law to allow members -
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Case law from other jurisdictions, while more extensive
than that developed to date by the Montana Supreme Court, is not
very instructive, because the statutes on public participation
and open meetings vary considerably from state to state. The

 cases reviewed by Mr. Ladd are most analogous, and they involve

meetings which were closed to discuss litigation, not actual
negotiating sessions. As he noted, the courts generally have
relied on attorney-client privilege in upholding closed meetings
in these cases. ' - :

" In my opinion, Mr. Ladd's conclusions are legally sound
and there is no new law on which to base a change in the
Commission's established policy. 1In addition, my review of the
constitutional and statutory provisions and the.case law suggests
. that negotiating sessions are not meetings within the meaning of
" the statute and, therefore, are not required by law to be open.

" This memo will review the evolution of the open

' meetings statutes in Montana and will discuss ‘the penalties for
violation of the statutes. The conclusions are the same as those .
reached in the Ladd memo, although the analysis is slightly '
different. Finally, this memo provides a brief synopsis of
recent Montana Supreme Court decisions interpreting the open
meetings statutes. o

THE EVOLUTION OF MONTANA'S OPEN MEETINGS LAW

Montana's laws governing public participation are

- . codified in Title 2, Chapter 3, Montana Code Annotated (MCA), in

two parts. Part 1, Notice and Opportunity to be Heard, was
enacted in 1975 to establish the legislative guidelines mandated
by Article II, Section 8 of the 1972 Montana constitution. Part
2, Open Meetings, was enacted in 1963, a decade before the new
constitution was ratified. Part 2 was amended in 1975 after

i “ratification of the new constitutien, and again in 1977 and in

o ~* The 1972 constitution_inciuded“the following new
provision: ' : ' - ,

. No person shall be deprived of the right to
“.examine documents or to observe the :
"'deliberations of all public bodies or agencies
' of state government and its subdivisions,

except in cases in which the demand of

individual privacy clearly exceeds the merits
of public disclosure., (Art. II, §9, MONT.

CONST. 1972).




This new constitutional right—to—know was preceded by a 1963
statute which stated:

The legislature finds and declares that public
boards, commissions, councils, and other public
agencies in the state exist to aid in the
conduct of the peoples' business. It is the

" intent of this act that actions and

- deliberations of all public agencies shall be
conducted openly. The people of the state do
not wish to abdicate their sovereignty to the
agencies which serve them. Toward these ends,
the provisions of the act shall be liberally
construed. (MONTANA SESSION LAWS, Ch. 159,
1963; Section 2-3-201, MCA, 1983). .

“The 1963 law provided that all meetings of public or
governmental bodies were to be open to the public, but it
allowed statutory exceptions to be "otherwise specifically
provided by law," and it listed six exceptions for meetings
"involving or affecting" national or state security, employee
discipline, other personnel matters, financial decisions,
license revocations, and law enforcement.

In 1975 the legislature expanded the scope of the open
meetings statute by deleting the exceptions for meetings
regarding security matters and financial decisions. It also
deleted the language allowing other exceptlons to be provided by
law and inserted the following language to conform the statute
to the new constitutional prov1sion.

o All meetings...shall be open to the public.:
Provided, however, the presiding officer of any -
meeting may close the meeting during the time
any of the following items are discussed, if,
and only if, the presiding officer determines
that the demands of individual privacy clearly
exceed the merits of public disclosure:... X
(MONTANA SESSION LAWS, Ch. 474, 1975, Section . -
2-3-202, MCA, 1983). ‘

Those items which could merit closure of a meeting were the four

_exceptions retained from the 1963 act relating to employee
disclipline, other personnel matters, 11cense revocatlon, -and

+ +. law enforcement.

In 1977, the legislature amended the open meetings law to
explicitly authorize closed meetings to discuss any matters of

"~ ®wjpndividual privacy", and clarifying that the individual could

‘waive the right of privacy and request that the meeting be

: The fou th s remaining from the 1963 act e
8gfeted In aaaitioh, the following language was addedvzver




However, a meeting may be closed to discuss a
strategy to be followed with respect to
collective bargaining or litigation when an

~open meeting would have a detrimental effect on
the bargaining or litigating position of the
public agency. (MONTANA SESSION LAWS, Ch. 567,
1977; section 2-3-202, MCA, 1983).

This amendment created -an exception to the open meetings law
which is consistent with the exceptions for notice and public
participation in part 1. In doing so, it raised some
interesting constitutional questions which are beyond the scope
of this memo. ‘

In addition, Chapter 567 defined "méeting““as a convening of-

a quorum of the public body, in person or by electronic means,
to "hear, discuss or act upon a matter™ within its authority;
set forth the contents of minutes to be kept and made available
for public investigation; provided that meetings could be
recorded by the press; and provided that decisions made in
violation of the law were voidable. - :

_ In 1979, the latest amendment to the open meetings law
clarified that the law applied to committees and subcommittees
appointed by a public body to conduct the business of the
agency. The legislative history of Chapter 380 indicates that
the intent of the legislature in adopting this amendment was to
make clear that a public body could not avoid the effect of the
open meetings law by meeting as a subcommittee. S

However, the 1egislatufe did not amend thevdefinition,of
"meeting” in the statute, so this amendment must be construed
together with that definition as it was written two years

earlier. Thus, it is not clear whether a subcommittee composed
.of less than a "quorum of the constituent membership® is subject

to the open meetings requirement. The degree of authority the
subcommittee has may be relevant to this issue.

Two members of the Commission,. the chairman and the
vice-chairman, are members of each negotiating team. Other
members also attend negotiating sessions, at their discretion;
but rarely is a quorum of commission members present at a
negotiating session. In my opinion, unless a quorum of - the
membership is present, negotiating sessions do not constitute
meetings within the meaning of the statute. It ig, in my
opinion, relevant that the negotiating team cannot act upon any
proposals which have not already been considered and acted upon
by the full Commission. ’
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" 'makes in the process of negotiations that are final and,

a compact, all decisions are necessarily tentative and subject
to further modification through the process of negotiations,

Even if a quorum of the Commission is present at a
negotiation session, the Commission may still rely on the
conclusion reached by David Ladd that negotiations sessions may
be closed if an open session would have a detrimental effect on
the negotiating position of the Commission. That conclusion is
based on analysis that includes the negotiations sessions within

- the collective bargaining and litigation exception to the open

meetings law. Again, that exception raises constitutional
issues that have not yet been addressed by the Court. However,
two recent cases by tge Montana Supreme Court do demonstrate
that the Court will look to the underlying purpose of the
statutes and will consider whether full public disclosure is a
reasonable and rational means to achieve the purpose inherent in
the constitutional provisions.

PENALTIES:

A review of the penalties for violation of the open meetings
law further suggests that the law is inapplicable to the
Commission negotiating sessions. 1In 1975, Chapter 474 revised -
the criminal statute on official misconduct to include in the
list of offenses "knowingly conduct(ing) a meeting of a public
agency in violation of section 82-3402 (now, section 2-3-203).

The State v. Conrad decision declared this provision of the
official misconduct statute void for vagueness as applied to
alleged violations of the open meetings law. Therefore, the
penalty for violation is that a decision made in a closed
meeting is voidable. Section 2-3-213 provides: .

'Any decision made in violation of 2-3-203 (open
meetings) may be declared void by a district
court having jurisdiction. A suit to void any.

- such décision must be commenced within 30 days
of the decision. ' - o
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It is difficult to‘idéntify any'decisions which the Commission

therefore, -subject to challenge. Prior to the final approval Off:

. ! £
The worst penalty that could be incurred would be that a ‘
decision could be voided by a court, and costs of the suit could o
be assessed against the Commission. But, if any decision were : ke
declared void, the Commission need only reconvene in open- R
session to reaffirm the decision.

o . Ot



In sum, it is highly advisable that final approval of a
compact be made at an open meeting of a quorum of the
Commissioners, even though legislative ratification of the
Compact would make any challenge of Commission approval moot.
Oof course, the issue of potential political costs from a
- challenge to a closed session is a separate issue and may be

much more significant than the legal costs.

MONTANA CASE LAW

The six decisions by the Montana Supreme Court concerning
the open meetings statutes which have been decided since the
Commission first considered this issue, neither confirm nor ,
refute the legal conclusions made by Mr. Ladd. However, it must
be emphasized that case law is always going to be of

.. -~questionable value in resolving the basic issue of whether the
‘.open meetings statute applies to the Compact Commission. The

Commission is a unique governmental entity, created solely to

- negotiate the settlement of pending federal and state suits

by publication, if a radio announcement provides sufficient
- opportunity to the public to be heard before final decision.

.. 8t. Rep. 179 (1983)) Further, school boards cannot close a

concerning federal reserved water rights. Cases involving other
state or local government entities will never be precisely on

point.

The recent cases decided by the Montana Supreme Court

" {nvolved actions of Boards of County Commissioners (2), local
school boards (2), the Public Service Commission (1), and the
Board of Regents of Higher Education (1).

These cases make it clear that two out of three County
Commissioners cannot meet either in person (State v. Conrad and
Pal mer, Mont. . ,643 P.2d4 239, 39 St. Rep. 680 (1982)) ) or
on the phone (Board of Trustees v. Board of County
Commissioners, 186 Mont. 148, 606 P.2d 1069 (1980))) and finally
decide any issue without giving notice in accord with statutes
governing Boards of County Commissioners. Obviously, a meeting
of two members of a three member board constitutes a quorum.

: ) Howevex, absent statutes like those direcfing‘specifié
notice procedures for county commissioners, notice need not be

'W‘(§gpstelie'v. Board of Trustees, . Mont._ . , 658 P.24 413, 40

.. meeting to a teacher to discuss that individual's salary under
the "collective bargaining" exception, where the teacher is

. acting on his own behalf and the decision would affect no other

teachers. (Jarussi v. Board of Trustees, _.__ Mont. s 664 : :

p.2d 316, 40 St. Rep. 720 (19834)) It is noteworthy that the i

court ‘did not address the constitutionality of the collective B

bargaining and litigatjon exception in the Jarussi case. It is
~assgme3 tgat the const tut%ona? issue was not raised by the
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These cases are useful to the Commission primarily because
the decisions suggest activities which might generate political
opposition and possible legal action against the Commission;
regardless of the merits of a legal challenge. To be cautious,
it may be advisable for the Commission not to make final
decisions through telephone "meetings". Also, continuation of
“public notice of Commission meetings in both written
andelectronic media is advisable, although the Commission's
‘activities are arguably exempt from the notice and opportunity
to be heard provisions of the Public Participation statutes.
(Ladd Memo, page 3). ' ' -

, Lastly, the Montana Supreme Court has balanced competing
constitutional rights in upholding closed meetings by the Board
of Regents during job performance evaluations for University
presidents (Missoulian v. Board of Regents, ___Mont. _ v

P.2d. _, 41 St. Rep. 110 (1984)) and in denying public access o

to trade secrets submitted by a private corporation in a rate

case. (Mountain States Telephone and Telegraph v. Department of

-Public Service Requlation, _.__ Mont. ., 634 P.24 181, 38 St.

_The Court has not yet been presented with a case where the
collective bargaining exception was the basis for closure of a

meeting and has therefore not ruled on the .constitutionality of

‘thatstatute; “A district court has held the collective :
bargaining and litigation exception unconstitutional. (Rickey
v. Board of Trustees, Fifth Judicial District, Beaverhead

County, Cause No. 10023 (1983). - The case was withdrawn on
appeal. ’ ' A '
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THE EFFECT OF STATUTORY REQUIREMENTS FOR PUBLIC PARTICIPATION IN
GOVERNMENTAL OPERATION ON THE ‘RESERVED WATER RIGHTS COMPACT COMMISSION
The Montana Code requires that the peop]e of Montana be afforded a
reasonable opportunity to part1c1pate in the operation of governmenta]
agencies prior to the final deCiSion of that agency. MCA 2-3-101.
In addition, statute mandatesthat meetings of public bodies be.openvto'
the public. MCA 2-3-201. These statutesare based on provisions of the
Montana Constitution Article II, Sections 8 and 9 which establish a
public right of-participationaand'a right to know. 'The question presented
is whether 1) these statutes do app]y to- the Compact Commission and 2) |
if they do app]y, what functions or meetings of the Comm1551on are subject

to these statutes?

- The Montana Statute

The chapter of the Montana Ccde dealing with public participation
contains twoe parts. Part 1, Notice and Opportunity to be Heard, requires
each agency to deve]op procedures for permitting and encouraging the public
to partic1pate in agency decisions that are of significant interest. to
‘the.public. Those procedures are intended to "assure adequate notice and
assist public participation before a final agency action is taken that
is of significant interest to the public" MCA 2-3- 103 (1).
The governor is charged with the responsibility of ensuring that each
gagency_adopt rules.and,guide]ines'which will facilitate pub]ic particrpation.
MCA 2-3-103. - | | |
' ‘Part 2, Open Meetings; requiree~that "all meetings of public or .
- governmental bodies, boards, bureaus, cohmissions, agencies of the state,

or any political subdivision of the state or organizations or agencies
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supported in whole or in part by public funds or expending public funds
shall be open to the public" MCA 2-3-203. The statute directs liberal

construction of these requirements. MCA 2-3-201.

Applicability of the Statute to the Compact Commission-
Part 1, Notice and Opportunity to be Heard. Initia]]yﬁtt must be

determined whether the Compact Commission is an-agency subject to these
 statutes. In Part 1 an "agency" is defined as "any board, bureau, commission,
department, authority or officer of the state or 10ca1fgovernment'authorized
by law to make rules, determine contested cases, or enter 1nto contracts.’
Exceptlons are prov1ded for the 1eg1s]ature, the Jud1c1a1 branch the -
governor and the state m111tarylestab11shment MCA 2-3-101 (1).

~ "Rule" is defined as "any agency regu]at1on, standard or statement

of general app11cab111ty that 1mp1ements, interprets, or prescribes law

or- policy or describes the organizatjon, procedures, or practice require-
ments of any agency:." Exceptions are provided for statements dealﬁng with
internal management of the agency and dec]aratory ru11ngs about the app11-
‘cab111ty of the statute |

YAgency action" is defined as "the whole orﬂa*part?otﬁthe adoption

of an;agency rule,vthe.isSUance of a ticense'or-onder,‘the award of a

;contract, or the equ1va1ent or denial thereof."

“The intent of Part 1 of the statute is to protect the rlghts of the e
public from secret f1na1 act1on taken ‘without an opportunlty for ‘those
affected by the decTs1on to be heard. The statute 1s directed at those
| agenc1es wh1ch have the power to "make rules, determlne contested .cases
or enter into contracts." The Compact Commission has none of these powers.
The powers granted to the Compact Commission are set out 1n title 85 chapter
2 part 7t "The Compact Commission may negotiate with the Indian tribes or

their authorized representatives-jointTy or'severally to conclude compacts...




for the equitable division and apportionment of waters between the state
and its peop]e‘and the several Indian tribes claiming reserved water rights
within the state." The Compact~Commission‘ it§e1fidoes not have the power -
ta take final. or hinding action. 'Any,compact.beCOmes effective and binding
~only "upon ratification by the legislature of Montana, 'any affected tribal
governing body, and the Congress of the Un1ted States." MCA 85-2-701 (2).
Thus it is unlikely that the Compact Commission is an agency for purposes
of Part 1 of this statute. |

_ Under this reasoning the.Compact Commission~may notibe dbverned by
Part 1. That section'basica]]y addresse§3constitutfona1 concerns about
secret decision-making which might deprive the residents of the state of
valuable entitlements without the due proeess of law. Since any compact
will undergo full pub11c debate in the 1egls1ature and would only become
effective and b1nd1ng upon approva] of the 1eg1s]ature, each res1dent 'S

constitutional r1ghts will be protected

~ Part 2, Open Meetings.- - The more troublesome port1on of the Public

Partlc1pat1on statute for the Compact Commission is Part 2 wh1ch deals
'w1th‘open meetmngs. In other jurisdictions part1es have attempted to avo1d
open meeting and pub11c participation Taws by arguing that subordinate.

_committees whose only function is to make recommendations to the governing

- body are not encompassed by those statutes. Adler v. City Council‘of
Culver City 184 Cal App. 2d 763, 7 Cal. Rptr.'805,(1960) (Zoning Commission).
. Selkowe v. Bean 249 A2d 35 (NH 1969) (Finance Comm1ttee of City Council).

ZThe case 1aw on the po1nt is somewhat conf11ct1ng, however,-a pattern 1s
discernable. Most of the cases which find an agencycnot to be bound by
a public participation law do so on the basis that the committee is ngt_a
governing body and_gg;_authorized by Taw to act on behalf of the state.

Commissions which arise independent of the governing body, most often under
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an independent city charter, are most likely to be found not to be governed

by public participation laws. Adler, supra, zoning commission, Selkowe,

supra, finance committee of city council, Beacon Journal Publishing Co. V.

Akron 209 NE2d 399 (OH 1965), City Civil Service.commission.and other bodies

created by executive order of the mayor. The Compact Commission's authority

arises by statute directly from the 1egis]ature, Most often commissions

authorized specifically by law to act on behalf of the state are subject to

public participation laws. Beacon Journal, supra, assessment equalization

board created by an act of the 1egisiature and subject to the open meeting-

llaw.

The statutory language of Part 2 removes any doubt about the app1iCa-
bility of the part to the Compact Commission: "A11 meetings of public or

governmental bodies, boards, bureaus, commisstons,’agehcies of the state or

' any p011t1ca1 subdivision of the state or organizations or agenc1es uggorte

in who]e or in part by public funds or expending public funds shall he open

to the public." The Compact Commission, which operates only on. public

funds, must be included.
It appears that the Open Meetings statute is app11cab1e to the Compact

Commission as an ent1ty. Even though it might be argued otherwise, it seems '

more prudent to proceed under the assumpt1on that the statute does app]y

Under this assumption it becomes necessary to cons1der whether the statute ’
app11es to the part1cu1ar k1nds of meetings which the Compact Comm1ss1on

holds.

.App1ication of the Statute to Compact Commission Meetings and Negotiating .

Sessions
In general, open meeting statutes have been 1liberally construed.
Their purpose is deemed to be protection of the pub11c and to that end the

statute is 1nterpreted ina 1lght most favorable to the pub11c ALR3d 1070§ 4
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The‘Montana statute specifically declares that the provisions‘of
the statute be liberally construed. MCA 2-3-201.
Such statutes are increasing]y»being interpreted as having application
to 1nforma1 meetings as well as formal sessions. The Montana statute de-

fines a meeting as any convening of a quorum of the agency to "hear, discuss

or ‘act upon a matter" even if the body only has adv1sory powers or is merely

a subcomm1ttee of another public body. MCA 2-3-202,203.

7 The Montana law does, however, allow a closed meet1ng "to discuss a
strategy to be fo]Towed with respect to collective barga1n1ng or 11t1gat1on
when an open meeting would have a detrimental effect on the bargaining or

litigation position of the public agency." MCA 2-3-203(3). ‘The meetings

of the Compact'-ComMission and the negotiating sessions with the tribes and

.federal government might be .excluded from the open meeting statute under

this exception.

‘There are two types of’meetings vifa1 to the function of the Compact
Commission F1rst the meetings of the Compact Comm1ss1on itself and
second the actua] negot1at1ng sessions. The except1on for strategy sess1ons
re1at1ng to 11t1gat1on appears to a]]ow the Compact Commission meet1ngs in.
which an approach and strategy for the negotiatTng sessions is discussed

to be closed. ¢Since'the state is undergoingda generaI’adjudication,of all

~water rights in the state and Indian water r1ghts are . 1nc1uded in that ad-

Jjudication by v1rtue of the Supreme Court s order requ1red by SB 76, the

Compact Comm1ss1on's.meet1ngs d1scuss1ng strategy may be considered strategy
sessions concerofng litigation. The Titigation waS»actoa]ly jnitiated by -the

Supreme Court's order. With respect to Indian and federal reserved rights

claims, such litigation is merely suspended while negotlatlons are proceeding.

Termination of the negot1at1ons would activate the adJud1cat1on of Ind1an
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attorney to discuss current or 1mpend1ng legal matters M1nneapolis Star
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and,federa]_reserved rights. To the extent that open meetings would have
a detrimental effect on thevbargaintng.or 1itﬁgatinq position of the
Commission, statutorv interpretation of both the Open Meeting law and
Senate B111 76 wou]d 1nd1cate that the Comm1ss1on s-meetings may be closed.

~ There is no case 1aw constru1ng relevant port1ons of the language of
the‘Montana statute. Numerous other states have similar open meetings .
statutes. Most ofkthose statutes provide excepttons.for personnel matters,
labor negotiations and 1ega1 consu]tatxons or strategy sessions re]at1ng
to pend1ng or 1mpend1ng 11t1gat1on or other 1ega1 proceed1ngs. Case Taw

c]ear]y supports the right of a public body to meet in pr1vate with an

V. ‘Housing and Redeve]opment Authority for M1nneapo11s 251 NW2d 620

©71978). However, such ho1d1ngs are based 1arge1y ‘on the attorney c11ent

(Minn. 1976), Oklahoma Ass' 'n. of Mun Attys V. State 577 P2d 1310 (0k1

_privilege rather than statutory 1nterpretat1on,_‘

Since the Montana statute plainly provides an exception for strategy
sessions about Titigation w1thout invoking the attorney-client pr1v11ege,
the 1mportant issue becomes whether the Compact Comm1ss1on s meet1ngs re-

late to 11t1gatﬂon. Statutory construction is determ1nat1ve of th1s 1ssue Li“'

: S'II’ICE there is no case 1aw

The 1eg1s]ature made c]ear the1r 1ntent that Ind1an and federa] reservedﬁ

',r1ghts be’ 1nc1uded in the general adJud1cat1on mandated by Senate Bill 76

It 1s the 1ntent of the 1eg1slature that the attorney genera] s pet1t1on ,f{yy*

requ1red in (section 16) include all c1a1mants of reserved Indian water

r1ghts as necessary and indispensable parties under author1ty granted the
state by 43 U.S.C. 666." - MCA 85 2-701. The McCarran Amendment (43 U.S.C.
666) waives sovereign immunity and gives consent to join the United States

as a defendant in a general adjudication conducted in a court.




Senate Bill 76 effectively commences the procedures for a general adjudi-
cation of water rights in the state courts, including Indian and federal
reserved rights. Further provisions of Senate Bi11 76 suspend all actions
to. adjudicate reserved Ind1an water rights while compact negot1at1ons are
being pursued. Breakdown of the negotiations wou]d remove that suspension
of the general ad3ud1cat1on | |

It ‘thus appears ‘that the meet1ngs of the Compact Comm1ss1on insofar
as they pertain to the negot1at1ons do relate to litigation. The meetings
of the Compact Commission may be closed to the extent that they,concern

diccussion of strategy to be pursued in the negotiatiens.

The'Negotiating Sessions
_* The actual negot1at1ng sessions ‘may be detr1menta]]y affected 1f they 3'
are required to be conducted in qpen meet1ngs The free exchange necessary |
for compromise may be restricted. It is in the best interests of all parties
that the negotiating sessions be closed.

Most of the arguments dxscussed thus far app]y equa11y well to the B
negotwat1ng sessions. It is poss1b1e that thecnegot1at1ng sessions may : ;
nct cOnstitute a "meeting," Montana statute defines a meeting as the .
~convening of a quorum of the members ‘MCA 2-3-202. There may not be a
~quorum of the Commission members at each negot1at1ng sess1on so those sess1ons .
would not be a “"meeting."

| Cases in other jurisdictions have found that meetings.need not;be open

%o SRR M e R kS

unless final action is to be taken. Adler v. CTtijouan1, supra, Beacon

Journal v. Akron, supra. These decisions are based on ﬁhe intent of open

meeting statutes to prevent secret decisions which affect rights of the public.
Since any compact must be approved by the legislature, it may be argued that

no final action is taken at the negotiating sessions.
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These arguments are not without merit; however, they do appear to be
a bit technical. In view of the fact that the legislature directed that
the open meeting statute be liberally cpnstrued, further support is needed
to copc]ude that the negotiatingvsessions_may'be closed. |
~ A new Hampshire case is anaiogous to thersituafion of the Compact

Commission. 1In Talbot v. Concord Union School District 323A2d 912 (1974)

a newspaper reporter was refused admission to the negot1at1ng sessions
between the school board and union representatives. In this case the
-parties.agreed that the facts did not fit any of the expressvexceptions of |
New Hampshire's right to know law. The court found that the right to know .
law did not apply to the barga1n1ng session.

" The New Hampsh1re Supreme Court noted that the presence of. the press.
;at the negotiating sessions "would inhibit the freevexchange of views and
freeze negotiators into fixed pos1t1ons from which they could not recede

"‘w1thout loss of face." The co11ect1ve barga1n1ng process itself m1ght be

deStroyed if each step of the negotTataons.was conducted in the presence
of the press and pub11c | -

The New Hampshire case, like the present s1tuat1on of the Compact.

Commission, involved conf11ct1ng 1eg1s]at1ve p011c1es In New Hampsh1re .

the ]eg1s1ature had adopted a bill guaranteeing the right of public emp]oyees

to “negot1ate the terms of the1r contractua] re1at1onsh1p w1th the govern-';
ment by us1ng the well estab11shed techniques of private sector barga1n1ng. ,
Open negot1at1ons would prevent the effective functioning of the collective -
bargaining process. The New Hampsh1re Court quotes a F]or1da dec1s1on, |
"meaningfu1}c011ect1ve barga1n1ng in the circumstances -here would be de-
stroyed if;fu11-pub1icity were accorded at each step of the'negotiations."

(Talbot at 914 quoting Bassett v. Braddock, 262 So. 2d, 425, 426 (Fla. 1972).

The court found it unlikely that the legislature intended the right to know
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law to destroy the very negotfations process established by 1egis]atiVe
action. Thus, it was-he]d that the negotiating sessions between the
school board and the union were not subject to the right to know law.

In so deciding, the court noted that any agreement reached in negot1at1ons

must be approved at a public meeting before final adopt1on.

. The situation w1th the Compact Commission is directly ana1ogous
Totally open negot1at1ng with the tribes would severe]y hamper if not com-

pletely halt the negotiations process. Open negotiating sessions would

have a detrimental effect on the bargaining position of the Commission.

That negotiating process was explicitly set up by the Montana 1egis1atuhe;

Thus if the negotiations are to continue in a meaningful fashion they must

be conducted in a closed session. It is improbab]e that the legislature:

would intend to so severely restrict the negotiating process it specifically

‘established. In,addﬁtion; like the agreement in the Talbot‘case, any......

‘compact agreed to must be-abproved'by the 1egis]ature. The pub]ic's right

to know will be amply protected by that approva] process.

It seems crucial to the success of the compact process that the nego-
tiating sessions be closed. The statutory 1anguage prOV1des except1ons |
where the- barga1n1ng pos1t1on of the public agency would be detr1menta11y
affected. MCA 2-3-203. While the negotiating sessions of the Compact

Commission do not fit directly within one of those specific exceptions, it

'seems 1ikely that the same reasoning shou]d apply to negot1at1ons of the

Compact Commission and.would have ‘been 1nc1uded in the statute had the
legislature considered the problem.
Conclosion _

. Whether the Compact Commission's,meetings anoAnegotiating sessions
may be closed to the press and public at large is a close question. There

is Tittle case law or prior experience with the statute to provide guidance.

T
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'ih abp]ying the statute to these facts. However, two conclusions may be
reached with reasonable certainty:
1. The meetings of the Compact Commission may be closed to the
extent fhat they concern strategy for thé.negotiatinq»sessions.
2. The negotiation sessions may be c]oséd because an open session

would be detrimental to the bargaining - position of the Commission

and could threaten the negotiating process itself.

The statutory 1anguage_and what little relevent case law exists support

these conc1u$ions. The intent of the pub]ic:participation‘statutés is to.

et

protect the public interest. Premature publicity could threaten the nego-
tiating process established by thellegiSIature and thus adversély affect
- the public interest. It is in the public interest that the negdtiations

proceed in & constructive fashion and therefore be closed to-the press. -
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‘ State of Monta’c; |

W. Gordon McOmber, Chairman

Ted Schwinden Jack E. Galt, Vice Chairman : A.B. Linford
Governor William M. Day : Joseph P. Mazurek
Everett C. Elliott ) Audrey G. Roth
Daniel Kemmis o : Chris D. Tweeten
Urban L. Roth, Special Counsel e
MEMORANDUM
TO: Urban Roth
FROM: Scott Brown

SUBJECT: DISCUSSION BY COMMISSION CONCERNING THE FLATHEAD
- JURISDICTION SUIT - PORTION OF MEETING OF JULY 25,
1985

DATE: September 9, 1985

Mr. McOmber: We've also received communication from Confederate
anrd Kecotenai Salish in regard to this case, Chris would you 11ke
to review that, Marcia?

Ms. Rundle:. Well, all of the Commission members were sent a
copy of the letter directly by Scott, and essentially their
position is that it seems inconsistent and inappropriate for the
state to, on one hand, to negotiate with the tribes and on the.
other hand advance them litigation on the same issue; and we did
discuss this off the record the last time and the Commission at
that time decided not to take a position on the state's action,
and the Chairman responded to Mr. Steele's letter and indicated
that we would discuss it at this meeting and get back to them.

Mr. Kemmis: What is the Attorney General's position on this
strategy? '

Mr. Tweeten: The background is that in about 1982 you may
recall that the Flathead Tribes severed negotiations and a
couple of months after that filed a law suit in federal court
challenging the on federal water grounds the entire .....76
adjudication process included presume we use negotiations. They
maintain that litigation posture and come back to the
negotiating table until last year. The law suit was stayed,
cross motion for summary judgement was filed in brief and the.
law suit was then stayed pending the outcome of the Adsit case.
After Adsit came down, the state and the tribe entered into a
settlement negotiations, the thought was that if we could come

D. Scott Brown, Program Manager
Marcia Beebe Rundle, Legal Counsel

32:South Ewing
Helena, Mogtana 59620
(406)34%-55601



up with some agreement as to the administration waters on the
Flathead Reservation, we could probaly settle that law suit and
negotiations on quantification could go forward from that point
with the understanding that whatever we agree with on
administration would then be brought into the compacting
process. The tribe then acquired their attorneys and their
in-house council took over the responsibility for awhile - see- -
and some of the negotiations essentially broke down and the
state of the law suit had been conditioned on the progress of
the settlement of the negotiations and when it became apparent
that the settlement negotiations broke down the Attorney
General's office and the jurisdiction project attorneys that
were handl ing the case determined that the case ought litgitated
ought to be dismissed. That was the position we discussed with
the Compact Commission and discussed it with Urban Roth and the
decision was made to ask Judge Smith to set a briefing schedule
- dissolve a stay and consider the cross motions for summary
judgement. The Tribe has asked the court for some additional
time to file an amended complaint in the case to "take into
account the decision in the Adsit Case and that motion is now

. revised and Judge Smith has now excused himself because he used
to represent the Flathead Irrigation District and the case as I
understand it will be transferred to Judge Lovell because all of
Judge Smith's cases will be transferred to Judge Lovell, and
that is where the law suit stands right now.

Mr. Kemmis: Why as a matter of pOllCV would it be more
appropriate to pursue that aspect of those Tribal rights, in
that way rather than through Compact negotiations?

Mr. TWeeten: I am not sure that we made the decision as a _
matter of policy. Our view is that this is their law suit. The
Attorney General's view is that .this is their law suit, they are
the ones that filed, and they are the ones that chose to
litigate rather than negotiate in the first instance and that 1f
there our a point in the negotiations is settled of the law suit -
and then the law suit ought to be either litigated or dismissed.
In our view they have nothing to lose by dismissing the law .
suit, they don't have a statute of limitations problem, because ~
this is an ongoing type of situation and they are not litigating
about a specific occurence so they don't have a statute of
limitations problem. There is no reason for the law suit to
remain on the books '

Mr. Kemmis: The question of administration is in effect it is
not substantially different from the question of administration
that we will face with other tribes as we negotlate compacts
with them. -

Mr. Tweeten: That's true, but the law suit does not only deal _
with administration. According to the law suit the allegations
of the complaint are that the Flathead Tribes have a prior and a

garamount right to ever¥ drop of water on the reservation.
here are no surplus waters on that reservation for the state to



administer or for the state to permit or to be appropriated
under state law. Those are the allegations of the complaint. It
goes beyond the subject of administration and they argue that as
a matter of federal law the state cannot do anything regarding
water rights within the boundaries of the Flathead Reservation
or regarding any waters outside the reservatlon wh1ch they claim
the water right. .

Mr. Kemmis: As I understand this the state's position is that
the Tribe would not be injured by dismissing the suit, the
corresponding question then, I take it, would be how is it that
the state is injured by maintaining the stay? Why should we
maintain the stay, what do we lose by taking that position. -
There is always in the background of negotlations such as the
ones that we are involved in here, there is always the threat of
litigation, we understand that , and so you are saying, the
Attorney General's office is saying, that yes, that is right, we
are not trying to take away the Tribe's threat of litigation but
if that is the case, what difference does it make, if it is .. -
under a stay, why not malntain the stay and go ahead and
negotiate?

Mr. Tweeten: Well,“a couple of reasons. I haven't been closely
connected with the specifics and the process for gsome time, so I
am not sure I am accurate of what the factors were that led up
to the decisxon, but our view is that we are in a very favorable
position in terms of the litigation. We think the Adsit case
resclved in our favor virtuvally all the issues raised in this -
case so if we were to litigate it we are in a strong position to
win the case. The second point is that the Tribe has not in the
past been reluctant to use these litigations as a lever in the-
negotation process and we think we can eliminate that if the -
case is either litigated or dismissed at least in the present

term we understand that there is always a possibility to dlsmlss;,

it that they can refile it a later time. Those are the
~considerations we have. I guess that is really beside the point
for purposes of what is on the table for the Commission today,
because whatever recommendation the decision has been made by
the Attorney General's Office to take that position and I think
this Commission is going to assert that it has any right to tell
the Attorney General not to litigate the case, and I don't think
the Tribe is asking for that. I think we have taken the
position at a prior meeting that we are not going to take any
position as far as the litigation is concerned, I think that is
the position the Commission ought to take. The Attorney General
doesn't...the law suit does not necessarily have any effect on
what the Commission does with negotiations. We offered to
negotiate with them after they filed the lawsuit we have always
been available to negotiate on that posuture and we are
continuing to make that offer and we are continuing to be
availble to negotiate and if the tribe wants to negotiate with -
us we will negotiate with them. If they prefer to litigate the
case, it is their law suit, they are the ones that f11ed it, and
they can litigate it if they want,



Mr. Remmis: I just don't think that we can take the position
that there isn't a vital connection. There is, of course, a
vital connection, there always is, it is in the nature of what
it is that we are opt to, that those who negotiate have in the
background the possibility of litigation, the alternative
courses of action, and you don't generally successfully pursue,.
both at the same time. I think that the tribes are right to "~
suggest that there is an inconsistency here. I think, that if
in fact the Commission has taken the position that we are not
going to even make recommendations to the Attorney General we
have fallen short of our responsibility. It is in effect one or
the other, and if we are going to negotlate the issue of
administration then that is what we are in the business to do
and we should do that, I am not saying that we should do
anything to take away the_Attorney General's capacity to
successfully litigate that 1ssue, but it just doesn't make sense
for the state of Montana to be in effect operating through two
instrumentalities at the same time in the way we are right now.

Mr. Tweeten: What I object to most about the entire course of
discussions that has gone on between the tribe and the state
regarding this litigation is the fact that they put the
responsibility on the state for the existence of this
litigation, it is equally and inconsistent, I would submit, that
the tribe to demand that this litigation would remain on the
docket and negotiate at the same time. It is their law suit,
they filed it in the first place, they chose to litigate, we
didn't, we didn't file the law suit. It was their decision,
they don't like having the law suit hanging over the head of
these negotiations they can dismiss it, they filed the suit,they-
made the decision, they are going to have to 11ve with. 1t.h- 5

Mr. Kemmis: Litigation is always in the background, sometlmes

. it is filed and sometimes it is not filed yet. It is not a

point of honor.

Mr. Tweeten: But Dan, do you think it is fair for tﬁem to =
suggest to us that it is our responsibility that this litigation
is in place and cast an appol(?) over these negotiations?

Mr. Remmis: No, to the extent that they are suggesting that the
existence of the litigation is our fault, I don't find that
those suggestions, but maybe I missed it, but I think that there
are two possible positions; one is to say you have to dismiss
the law suit, and take what they pursue to be certain risks
about whether they can refile it or not, when we say that you
don't have a statute of limitations problem, my understanding is
that they are not all that comfortable with it. .

Mr. Tweeten: We don't know that, we have asked- them why they
object to dismissing the case, and they have never given us a
satisfactory answer. We don't know what their theory is as to



why they want to keep the case on the books. We can't conceive
a sound reason for it so we are forced to conclude that they

have some strategic purpose in mind in terms of litigation.
That is the only rationale reason that we can come to.

Mr. Kemmis: But I think, it can also be said, that it isn't
clear why the state has to remove the litigation, why can't the,
state continue to operate under the stay. I don't hear the '~
logic of the response to that, so I think that both sides could
be accused of taking unreasonable positions, but what I don't
think is that we can go ahead and act as if there is no
connection between our ability to negotlate effectively with the
‘Salish and Kootenai and this question. There is a connection
and it ought to be resolved in some kind of unified manner, and
it is not.

Mr. Linford: Isn't it a point here, it may be a point here that
the Salish and Kootenai have terminated the services of their
former attorneys, they have a new attorney. Scott and I ran
into him the other day down in Bozeman and he indicated that
they were going to do something, and I guess this is part of
what he did. - :

Mr. Kemmis: Who was that?

Mr. Linford: Jim Goetz. We just met with him briefly, he didn't
brihg this matter up, except to say that = he thought thev would
be coming active in negotatlons with us, that was. the jlst of
what he said to us.

Mr. Kemmis: My point is that,'I don't understand how the state
of Montana can address this issue by speaking through, in
effect, two mouths at the same time. I think we have to decide
who it is that is going speak for the state on this. That is a
typical situation, that their attorney would be speaking to us
at the same time that they are speaking to a dlfferent attorney.

Mr. Tweeten: We attempted to do that, Dan, we tried to settle
this law suit through the Attoney General's Office, we
negotiated with them to try to get some sort of idea of what
they had in mind for settlement and to explain to me what the
process was. We had a meeting with them in March or April of
1984 at which we discussed this very subject, we had some of the
negotiations in mind at that time and this was about the time
Wilkinson, Cragun & Barker ceased to represent the tribe, and we
agreed with them, they said they had just had tribal government
put into place and it would take some time to formulate a
position, give us 90 days and we will give you some ‘idea of what
our position is on these issues. We were very specific. in-
discussing with them what we feel were the core issues on the’
law suit, on which we would like to know what thei® negotiating
position was. Well, 90 days came and went, and we didn't hear
anything from them, we contacted them again and told them we
were st 11 interested in negotiating and wanted to get this



information and wanted to negotiate a settlement and once again
they didn't give us any information. We had a second meeting
with them, we laid it on the table for them and they
consistently refused or declined to inform us of what position
they wanted to take to settle the law suit. Now, hopefully
negotiations in this form will be more productive than that.

Mr. Kemmis: But they won't work,vas long as the 1itigatibh'is
Mr. Tweeten: Well then the tribe can dismiss it.
“Mr. Kemmis: Or we could return to the stay.

Mr. Tweenten: We made the decision that that is not
satisfactory.

Mr. Remmis: Well, in doing so you'have seriously impacted the
prospect of negotiations. That is my point. Decisions like
that seriously impact the process of negotiations, in exactly
the same way that we were told by the Attorney General's Office.
that the decisions we had made in the earlier Fort Peck contract,-
affected the process of litigation.

Mr. Tweeten: I don't agree at all. If the Flathead Tribe are
going to negotiate with us in good faith, if they want to
negotiate a settlement rather than litigate a settlement they
will dismies their law suit and come to the table.

Mr. Kemmis: Well, then the questlon is does the Compact
Commission take that position as well or not. Are we in accord
with that position on the behalf of the Attorney General?

Mr. Tweeten: T don't think we have to be. All we have to say
~is that we are willing and able to negotiate with you, please
come to the table and we will sit down and discuss these issues.

Mr. McOmber: Will that effect issue that kind of invitation,
the first isssue of discussion is that it exists.

Mr. Kemmis: Well, tell me about that. What is the status of
the invitation.

Mr. McOmber: It is kind of informal

Mr. Brown: Well, Dan Decker tried to call you while you were in
Anchorage, but I spoke with him and they want very much to meet
"with the Commission as soon as possible and Dan did not dwell on
it but he did mention that this is one of the things he refers
often to the fact that the state appears to be speaking two
different sources here. _ o

Mr. Kemmis: Of course.



Mr. Brown: But he really did not over emphasize that, he

said, they were more interested in getting back to the
negotiating table and getting all of the issues in front of us,
and would like to hear from the Commission following this
meeting, not necessarily on this issue, he made that clear, but
simply on the request to meet in Pablo sometime on the 1lst or
15th of September, and so that is their request. o -

Mr. Tweeten: Maybe we should accept it.

Mr. Kemmis: Well when we do, then we have to know when we
appear there what our position is on this issue, and we have to
know what our position is as a Commission. That is my point.
We simply can't go there and say we don't have a position on
this question. We can't be in opposition.

Mr. McOmber: Why not?

Mr. Tweeten: I think we can. K -

Mr. McOmber: I mean this statement that has been made here that
there is no water left to negotiate about. That is a very
important question, if that is the case may be we should
(inaudible) I don't like to see this Commission used as a pawn
in this case. ' -

Mr. Tweeten: That is precisely .what is happening.

Mr. McOmber: I am wonderlng if the state had a case going that
the tr1be wanted to dismiss if they would look at it (inaudible)

Mr. Tweeten: I qguess my point is this, we do have a case. 1In -
SB 76 adjudicates those rights, but 1t stayed by statute while _
these negotiations take place.

Mr. Kemmis: My point is that if we go and sit down with the
tribe and we are asked in effect what is our position on this
law suit, and we say we have no position, what we really mean,
what we have to mean, is that our position is the position of "
the Attorney General. That we back the position of the Attorney
General. There has to be an answer to their question. We can't
- simply shrug and say that it is not our business. It is our
.business. If our position is that we agree with the Attorney
General's Office, and here is the issue, the issue is - must
the tribe dismiss the law suit in order to proceed with the
negotiations on the issues that were raised. That is the
guestion. 1If our answer to that, is yes, then fine, lets tell
them that that is our answer, but let's not shrug and say we
don't have a position, and the reason we shouldn't do that is
because it raises questions for our authority to negotiate, on”
behalf of the state and we cannot afford to have those guestions
raised. We have to have authority to negotiate on behalf of the
state and that means that we have to have positions on crucial
issues. So lets have a position on thlS issue. -



Mr. McOmber How‘about the rest of you members?
Mr. Galt: I thought we had taken a position.

Mr. Kemmis: No, we took a position to keep our hands off. And
that is not acceptable. e

Mr. Galt: That is not acceptable to you.

Mr. Kemmis: Thats right. But it is not acceptable - 'it should
not be acceptable to the Commission because it will raise the
question of our authority to negotiate on behalf of the state.

Mr. Galt: I think our authority has already been establ ished.
We have already made a compact. I don't think this questions
our authority at all. : '

Mr. Kemmis: They have questioned our authority.

Mr. Tweeten: I don't see that in the letter either. I mean
they can question on how the state arrives at its position as
far as the law suits are concerned, but I think we can make it
clear that our authority is to negotiate with a compact
quantifying the water rights. 1In addition to that we can take .
it upon ourselves to negotiate other ancillary issues regarding
water between the state and the tribe including issues of
administration. That is the authority we have, what we don'‘t
have is the authority to decide what is going to happen to the
law suit because that is the Attorney General's responsibility.

Mr. Kemmis: And that is exactly the reason that our authority
was questioned, and we were under a cloud of question for a
period of almost two years because it was not clear that we had
the authority to speak for the state; it was not clear for
exactly the same reason, because having attempted to speak for
the state we then got into the position where the Attorney
General said, no, but when it comes to matters of litigation
you, the Commission, whatever you may have said, is not to be
accepted. .

Mr. Tweeten: I think that is reputing history, I don't think
that is what happened.

- Mr. Kemmis: That is clearly the perception that the tribes
have.

Mr. Tweeten: That perception is inaccurate. The Commission

made the decision. The Attorney General did not- tell the .
Commission you may not submit this compact to .the Legislature. -

Mr. Kemmis: No, you probably understand that.



Mr. Tweeten: The decision was made by the Commission. The
Chairman has acknowledged that repeatedly in trying to deflect
these charges.

Mr. Kemmis: The key issue seems to me is one of maintaining the
situation that we have now established. where our authority is
accepted and the wa y to maintain that is, it seems to me, to _
make it clear that we have positions on the important issues . -*
that affect negotiations, not to simply sit down at the table;
this is the situation that exists. We would sit down, our
Commission, the tribe would ask us what is your positién on -
this, and we would in effect say we do not have a position on
it, some other instrumentality in the state has total control
over that. I don't want to be in that position. I want us to .
have a position. I am not afraid I am going to lose as far as
the position we take, I will be on the minority on that, that's
why, at least we will have a position. I guess that is what I
ask.

Mr. Elliott: I am just curious in relation to the time sequence
in relation to the position, we took the position at the May 15
meeting In -according to the information we have here, it was
May 17th when the state filed a motion. When we received the
letter dated June 27th from the Salish Kootenai, the feeling
that I got from reading the letter is because of the action of
the stay in place is the group --(inaudible) --negotiation
questioned by them. I mean that's the way they view us, and
that's the way I read the letter.

Mr. McOmber: Scott, did you (inaudible) is this what they
wanted to discuss among other things? Were they asking, did he
seem to implicate that they wanted a yes or no at thls time, or
do they want to discuss it?

Scott: Again, he didn't dwell on 1t, .and he certainly didn't
indicate that at that negotiating session he would expect the
Commission to have a position or anything else. We didn't
discuss 1t, in fact, at length. He just said that's one of the
important issues on our mind, but it is one of many issues and
we need to get back to the negotiating table, and the sooner the
better.

Mr. McOmber: Okay, Dan, don't you thlnk we could sit down and
talk to him before we make a yes or no decision on this. --look
-at some of the other issues.....

Mr. Kemmis: I don't know. I'm trying to be careful
(inaudible) and I think that in the long run our credibility
depends upon our being able to take p031tions. If you want to
go there and say we haven't formulated a position on this yet,
we would like to hear what your position is, we will consider
them what ours will be. I suppose that would be okay, but I
think what we are being asked to do by the Attorney General's
Office is not to take a position. ,



Mr. Tweeten: Mr. Chairman, the Attorney General's Office , I
don't think, has asked the Commission to do anything. This item
was on the agenda and we discussed what the Commission's
response to the existence of the lawsuit would be, and with that
feedback from the Commission in mind the decision was made by
the Attorney General on how to proceed. I don't know that there
has been a formal request from the Attorney General at this €ime
asking the Commission for a recommendation as to whether we
should proceed or not. I don't think that has happened.

Mr. Kemmis: I really don't have any quarrel with what the
Attorney General has done under the circumstances, I think that
as the litigating office of the state that basically doing what
it should do, I am concerned about maintaining not only the fact
that appearance of coordination between these two, and if
anything should know the importance about this body

—————— know. Sooner or later we are going to have to take a.
positlon on this issue. I don't see how it is going to get any
easier. _ i

Mr. McOmber: - What is the history of our negotiations? Scott,
f£ill us in. ,

Mr. Brown: They were one of the first tribes entering the
negotiations. In fact we met with the Flathead Tribes and the
" Northern Cheyenne Tribes in Billings back in June of 1980, but
we held only two negotiating sessions with them before they
terminated negotiations for reasons we still don't understand ~
and were never communicated to us. Then approximately two years
later they sent us another letter asking us to -reinitiate
negotiations. They had new representatives, a new attorney,-
they are represented by a new attorney, both a resident
attorney, Dan Decker and Jim Goetz, and as you know we ‘have had
one meeting with them, one formal negotiationing session and
they are requesting another. In my own, if our successes in
negotiations with other tribes are an indication, I agree, at
first you need to just sit down and get to know each other.- We
don't know their new negotiators, they don't know our new
negotiating team. This Commission has changed personalities,
and for two or three meetings, you just have to sit down and
come to an understanding with each other and then you start to
developing strategies. That is my suggestion.

Mrs. Roth: Jack and I went to a meeting in 1980, 1979,
something like that, with the Salish, Kootenai, they were very
‘hostile, very unaccepted, and they said they wanted no more
negotiations. They wanted nothing more to do with any of us.
Since that time, apparently their attitude has changed. -

‘Mr. Brown: That was not a member of the negotiating team.” In

fact, Mr. Swaney, you are talking about Bearhead Swaney? - who
was not a member of the Tribal Council at that time either, and

-10-



he entered the public meeting and if you know Bearhead Swaney, I
need not say anymore. I think he is on and off the Tribal
Council, and at that time he was not on the Tribal Council.

Mrs. Roth: He was very vocal.

Mr. Tweeten: Mr. Chairman, would you entertain a motion at this.
time. : . o

Mr. McOmber: Yes.

Mr. Tweeten: I would move that we accept their invitation to
schedule a negotiating session between the first and 15th of
September, and that we inform them at that time if the issue
arises that the Commission has not taken a position, and then
detetermine whether we must take a position on that issue in
order to proceed with the negotiations.

Mr. McOmber: Can you repeat that? ' '_'1 .

Mr. Tweeten: It is in three parts, first, I think it is clear
that we have to meet with them, and we should accept their

{nvitation to meet in Pablo, and we should do it between the lst

and 15th of September as they asked, if the issue arises,
secondly, we should inform them that we have not taken an issue
on that question because it is not a subject within our
jurisdiction. If ‘that position causes them a problem, and I am
not sure it will, then it seems to me we have to take steps to
reassess whether we want to go on record as saying the Attorney
General decision is right or wrong.

Mr. Galt: I second that motion.

Mr. Kemmis: No, The only part'of'the motion that I have any

difficulty with is that when you say that we have not taken a-

position, and you said somethlng about we are not sure whether
it is in our jurisdiction.

Mr. Tweeten: That's right..

Mr. Kemmis: Okay, is it necessary for us to say that.

Mr. Tweeten: I will strike that from the motion. That is my
view, but I don't necessarily think that is the representation

we have to make. I don't have any problem with that.

Mr. Kemmis: Okay. I think that we should be quite clear in
fact that the reason we have not taken a position is simply
because we want to hold judgement on the matter until we hear
what their position is. And that I don't want to give any -
information that we have any doubts about whether .4t is within
our juridiction. When I say that, I don't mean that I think
that the Commission has any jurisdiction over the decisions that
the Attorney General has. .

-11-



Mr. Tweeten: We can entertain those doubts, as long as we don't
express them. .

Mr. Kemmis: That's right. But sooner or later, I think, in
order to maintain our credability, we have to make it clear that
we know that we have jurisdiction to take positions on all
important issues, and then we can address ourselves to what our
position on that issue should be. With that, I support the
motion. - '

Mr. McOmber: It seems to me that with the trained diplomats we
have and the skilled attorneys we have, there should be a
resolution on this issue without - (inaudible)-- but anyway, any

further discussion about the motion. All in favor, say aye ---
those opposed - no.

Votes

Mr. McOmber: The ayes have it. So ordered.

-12-



September 5, 1985

TRIBE: Confederated Salish and Kootenai Tribes of the Flathead
: Reservation _

DESIGNATED NEGOTIATING REPRESENTATIVES:

August 16, 1984: The Tribe officially designated the
following representatives: Council Chairman Joseph
Felsman, Councilmen Michael Pablo and Ron Therriault,
and attorneys Daniel Decker and James Goetz.

MEETING S/ NEGOTIATING SESSIONS EELD:

~June 18, 1980: Introductory session; major topics

" ‘included discussion of open meetings, public e
‘participation, statements to news media, the process of
incorporating compacts into the water court
proceedings, standards for guantification, and federal
involvement.

September 16, 1980: Discussion topics included:
federal involvement in the negotiations, proposed Rule-
408 agreement on confidentiality, the finality of °
compacts, the incorporation of compacts into the
state's general adjudication process, public notice_of
meetings, exchange of information list, a future tour
of the Reservation, the status of non-Indian water uses
on the Reservation, and secretarial water rights

May 1981: The Confederated Tribes filed suit against
the State in federal court, seeking an injunction
against the State from issuing any permits for water
use on the Flathead Reservation, federal court
adjudication of all water rights on the Reservation,
and tribal jurisdiction over all water on the '
Reservation. The Tribes simultaneously discontinued
negotiations with the Compact Commission.

July 19, 1984: Informal meeting at the Tribal
Headguarters in Pablo to. discuss the possibility of
resuming negotiations.

November 19, 1984: Discussion topics included: the
proposed amendments to SB 76, a proposed Rule 408
agreement, the pending litigation and the relationship
between a proposed settlement of that litigation and
negotiations with the Commission, open meetings, public
participation, and aboriginal rights of f-reservation as
a proposed topic of negotiations.
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TYPES OF INFORMATION GATHERED

Historical Background

Important cases regarding the Flathead Reservation
include U,S. v. McIntire, 101 F.2d 650 (1939), State v.

:; Stasso, 172 Mont. 242 (1977), and the pending water -

POSITIONS

case, Confederated Tribes v. State , (Cv-81-147).

Technical information gathered includes soil survey
maps and data for Lake County and partial review of
land classification maps and data. ' _

TAKEN

-,

The Tribes resumed negotiations in the Fall of 1984 - -

»‘géaﬁﬁer'suspending talks in 1981. They have indicated - . .
- that they prefer to negotiate but that they intend to -
- proceed with caution. It is not known what effect the’

approval of the Fort Peck Compact will have on their
willingness to negotiate, nor what the effect of the

State's proposed action in the pending lawsuit will
‘have.

The Tribes suggested that the technical staff from. each
party meet and determine what information needs to be
developed; and they agreed to develop a general :
outline of the scope of aboriginal rights they will be
claiming off reservation. The Commission agreed to
keep the Tribes informed about legislative hearings as
they occurred; we also agreed to have the technical
staff meet and discuss the information base available
and what additional information is needed; and we
agreed to provide any memos Or research on the
questions they raised regarding challenges to compacts
in the water court.
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MEMO

To: CommLSsion Members

From: Marcia Rundle ;

Date: May 14, 1985

Re: - Confederated Salish & Kootenai Tribes v, State of

Montapa (United States District Court for Montana No. 81-149M)

: On Monday, May 13, 1985, I attended a meeting at the
Attorney General's office at which the pending "Flathead Water
Case" was discussed by Helena McClay and Deirdre Boggs ot the
Indian Jurisdiction Project, Assistant Attorney General Clay
Smith, Commission Member Chris Tweeten and DNRC Director Larry
Fasbender. My purpose in being at the meeting was to observe
the discussion and to advise the participants that the
Commission would discuss the case at its meeting on Wednesday,
May 15, 1985. ‘

The Confederated Tribes filed this suit in federal
court in 1981. It is the last civil case remaining on Judge -
Smith's docket. Ms. McClay has indicated that there is some
concern on the part of the court that the case be moved along
because it is the last one. 1In addition, the attorneys for the
Indian Jurisdiction Project feel that it is not desirable to
have a suit pending with no action for such an extended period.

Initially the Tribes filed the case to enjoin the

State DNRC from implementing SB76 on the reservation. Since ]

then, however, the Tribes have filed claims in water court and

have resumed negotiation with the Commission.' Last November,

the Tribes' representatives and the State's representatives met

and ultimately agreed to stay any action on the lawsuit until

after the legislature so that the Tribes would know if the

Commission was going to be extended. Now that the Commission

has been extended, the attorneys for the Indian Jurisdiction

Project are proposing that the state request that the court N -

_either dismiss the case or set a briefing schedule. - — el Lt

, Many of the issues addressed in the lawsuit will be - o

answered by the pending case in the Montana Supreme Court, -

... ... State of Moptana v. U.S. (Montana Supreme Court No. 84-333), -~ =~ — =

That case will not, however, resolve remaining issues of - .k

- administration of water rights on the reservation. Everyone

present at the meeting appeared to agree that it is preferable
to negotiate a resolution to the issue of administration. . '
However, the attorneys for the A.G. feel ‘that it is not
desirable to have this suit pending indefinitely.




It is likely that the Confederated Tribes may again
challenge the State to identify just who speaks for the State
of Montana on settlement of reserved water rights issues. The
A.G.'s office is proposing to litigate this case; the Compact
Commission is authorized to negotiate the same issues, and has
resumed negotiations with the Confederated Tribes at their
request. However, there are rumors afloat that the State
considers the Flathead Reservation "a good one to litigate."

If the Tribes are cautious about dismissing their federal suit,
it is probably not without reason. ‘ :

- While I cannot discern what,  if anything, of real
value is gained for the Tribes by keeping that case on hold, if
they believe that is is important for them to have it stayed,
it must have some value. It is very hard to judge whether they
will litigate rather than dismiss the case, but the consensus
of the attorneys at the meeting was that they will litigate.

: In my opinion, it won't hurt negotiations to stay the
"case at least until the Montana Supreme Court issues its
decision in Montana v. U.S, so that the Tribes can make a .
decision knowing the result of that case. On the other hand,
it is likely that negotiations will not be enhanced by a
decision to push for dismissal or briefing at this time. While
it probably is not desirable to leave this case pending
indefinitely, the Commission has successfully resolved the
issue of federal reserved rights for one Reservation by
focusing on practical solutions rather than erudite legal
pPositions. It does not seem that the long-range interests of
the State would be harmed by staying this suit another short.. .
while.




MEMO

TO: Commission Members, Urban Roth, Scott Brown
FROM: M. Rundle

RE: Flathead Negotiations

DATE: November 19, 1984

In his letter of October 31, 1984, agreeing to meet with the Compact
Commission, Tribal Council Chairman Joseph Felsman suggested three topics
for discussion at our November 19, 1984 meeting. Those items were:

(1) legislation to extend the compact negotiations deadline;

(2) coordination of the negotiations process with settlement

of the Tribes' regulatory jurisdiction case; and
(3) off-reservation water claims.

The following is an attempted "best guess" at the positions and the
bases for the positions of the Tribes on these three issues.

(1) Dan Decker indicated in an informal discussion with Gordon McOmber,
Scott Brown and myself that the Confederated Tribes support extension of
the deadline. They can be expected to support the proposed amendments
of the Select Committee on Indian Affairs.

Those “amendments have been discussed to some extent at each of our
recent negotiating sessions. There may be an offer from the Tribes to
testify at legislative hearings in support of the extension. They may
want to know the position of the Commission on the other proposed
amendments, especially those concerning the finality of negotiated
ccmpacts.

The Commission has not taken a position on these specific amendments
but my understanding of the discussions to date is thet the Commission
has always taken the position that the terms of any compact are final
and could not be changed by unilateral action by either party (or by
the Hater Court).

(2) The regulatory jurisdiction case filed in 1981, the Confederated

‘Salish and Kootenai Tribes v. Montana raised numerous issues, most of

which remain unresolved. Tne Adsit decision determined that under
federal law (the McCarran Amendment) state courts have concurrent Juris-
diction to join the Tribes in a general adjudication of water rights.
The issues of whather the SB 76 process is a gaeneral adjudication
within the meaning of the McCarran Amendment and whihier Montana law
(the disclaimer in the Montana Constitution) prevents the state from
asserting jurisdiction have been presented to the Montana Supreme Court
on a Writ of Supervisory Control. The Supreme Court has not yet decided
whether or not to accept jurisdiction %o hear these issues.
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Regardless, one of the primary issues in the Confederated Tribes'
suit remains; that is, the extent to which the state can assert regulatory
authority over water on the Reservation. -

The Tribes assert that the State has no regulatory power over water
on ithe reservation and rely on a Ninth Circuit case which ruled that water
rights could not be acquired on the Flathead Reservation by filing claims
for appropriated rights pursuant to Montana law. United States v. McIntire,
101 F.2d 659 (9th Cir. 1939). The following language is illustrative of .
the firmness with which the circuit court asserted that principle.

It is clear . . . that the lands now owned by appellees
were within the area mentioned in the treaty as being
reserved to the Indians.

The waters of Mud Creek wers impliedly reserved by the
treaty to the Indians. (citing Winters) ... . The United
States bacame a trustee, holding the legal title to the
lands and waters for the benefit of the Indians. (citing

Hitchcock) . . . Being reserved no title to the waters. .could
e acquirad by anyone except as specified by Congress . . .

Appellees seem to contend that Michael Pablo acquired
by prior appropriation the rights in question by local
statute or custom. . . (T)he Montana statutes regarding
water rights are not applicable, because Congress at no
time has made such statutes controlling in the reservation.
In fact, the Montana enabiing act specifically provided
that Indian lands, within the 1imits of the state, "shall
remain under the absolute jurisdiction and control of the
Congress of the United States."

It is likely that the Attorney General's office and the Tribes still
disagree on the effect of the passage of the McCarran Amendment and the

" Adsit decision on this decision.

(3) In 1984, the Ninth Circuit recognized a reserved right for instream
flows to protect hunting and fishing rights reserved by the 1864 treaty
with the Klamath. Indians. ‘United States y. Adair, 723 F.2d 1324, 1408-11.
Thé Adair decision recognized the survival of treaty rights to hunt and -
fish in ancestral territory reservad by treaty even after the termination

‘of the reservation. Adair at 1414.

(W)ithin the 1864 Treaty is a recognition of the Tribe's
aboriginal water rights and a confirmation to the Tribe of
“a continued right to support its hunting and fishing lifestyle
on the Klamath Reservation. Such rights were not created by
the 1864 Treaty, rather, the Treaty confirmed the continued
existence of these rights. Adair at 1414,
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The court identified the right as a non-tonsumptive, instream use
of water.

(T)he right to water reserved to further tha Tribe's
hunting and fishing purposes is unusual in that it is
basically non-consuniptive...The holder of such a right
is not entitled to withdraw water from the stream

for agricultural, industrial, or other consumptive

uses (absent indipendent consumptive rights). Rather,
the entitlement consists of the right to prevent other
appropriators from depleting the streams waters below
a protected level in any area where the non-consumptive
right applies. Adair at 1411.

The Hellgate Treaty with the Flathead and Kootenai Tribes (and others)

specifically reserved to the tribes their traditional hunting/fishing rights.

The exclusive right of taking fish in all the streams
running through or bordering said reservation is further
secured to said Indians; as also the right of taking

fish at all usual and accustomed places, in common with

the citizens of the Territory, and of erecting temporary
buildings for curing; together with the privilege of
hunting, gathering roots and berries, and pasturing their
horses and cattle upon open and unclaimed land. Article III.

The Montana Supreme Court has held that this provision was a reservation
of rights by the tribes rather than a grant of rights by the federal
government. The Court held that the aboriginal rights protected by
Article III reserved

for prasent day members of the tribes signing that v

docurent the right to hunt game animals free from state

regulation on lands ceded by the tribes to the federal
~government. State v. Stasso, 172 Mont. 242, 248 (1977).

Finding that the right to hunt on open and unclaimed lands outside the
present reservation boundaries, but within the aboriginal hunting territory
of the tribe, had not been impaired by subsequent laws or treaties, the
Court upheld the rights of tribal members to hunt on National Forests.

It is likely that the Tribes are going to want to talk about the
Adair case, in principle if not by name.
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MEMO

TO: Commission Members, Urban Roth, Scott Brown
FROM: M. Rundle

RE: Flathead Negotiations

DATE: November 19, 1984

In his létter of October 31, 1984, agreeing to meet with the Compact
Commission, Tribal Council Chairman Joseph Felsman suggested three topics
for discussion at our November 19, 1984 meeting. Those items were:

(1) legislation to extend the compact negotiations deadline;

(2) coordination of the negotiations process with settlement

of the Tribes' regulatory jurisdiction case; and
(3) off-reservation water claims.

The following is an attempted "best guess" at the positions and the
bases for the positions 6f the Tribes on these three issues.

(1) Dan Decker indicated in an informal discussion with Gordon McOmber,

-Scott Brown and myself that the Confederated Tribes support extension of

the deadline. They can be expected to support the proposed amendments
of the Select Committee on Indian Affairs.

- Those amendments have been discussed to some extent at each of our
recent negotiating sessions. There may be an offer from the Tribes to
testify at legislative hearings in support of the extension. They may
want to know the position of the Commission on the other proposed
amendments, especially those concerning the finality of negotiated
compacts.

The Commission has not taken a position on these specific amendments
but my understanding of the discussions to date is that the Commission
has always taken the position that the terms of any compact are final
and could not be changed by unilateral action by either party (or by
the Hater Court).

(2) The regulatory jurisdiction case filed in 1981, the Confederated
Salish. and Kootenai Tribes v. Montana raised numerous issues, most of
which remain unresolved. The Adsit decision determined that under
federal law (the McCarran Amendment) state courts have concurrent Juris-
diction to join the Tribes in a general adjudication of water rights.

The issues of whether the SB 76 process is a genoral adjudication
within the meaning of the McCarran ‘Amendment and whthar Montana law -
(the disclaimer in the Montana Constitution) prevents the state from
asserting jurisdiction have been presented to the Montana Supreme Court
on a Writ of Supervisory Control. The Supreme Court has not yet decided
whether or not to accept jurisdiction %o hear these issues.
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Regardliess, one of the primary issues in the Confederated Tribes'
suit remains; that is, the extent to which the state can assert regulatory
authority over water on the Reservation. -

The Tribes assert that the State has no regulatory power over water
on the reservation and rely on a Ninth Circuit case which ruled that water
rights could not be acquired on the Flathead Reservation by filing claims
for appropriated rights pursuant to Montana law. United States v. McIntire,
101 F.2d 659 (9th Cir. 1939). The following language is illustrative of
the firmness with which the circuit court asserted that principle.

It is clear . . . that the lands now owned by appellees
were within the area mentioned in the treaty as being
reserved to the Indians.

The waters of Mud Creek werz impliedly reserved by the
treaty to the Indians. (citing Winters) ... . The United
States became a trustee, holding the legal title to the
lands and waters for the benefit of the Indians. (citing

Hitchcock) . . . Being reserved no title to the waters could
be acquired by anyone except as specified by Congress . . .

Appellees seem to contend that Michael Pablo acquired
by prior appropriation the rights in question by local
statute or custom. . . (T)he Montana statutes regarding
water rights are not applicable, because Congress at no
time has made such statutes controlling in the reservation.
In fact, the Montana enabling act specifically provided
that Indian lands, within the limits of the state, "shall
remain under the absolute jurisdiction and control of the
Congress of the United States."

It is 1ikely that the Attorney General's office and the Tribes still
disagree on the effect of the passage of the McCarran Amendment and the
'Adsit decision on this decision.

{3) In 1984, the Ninth Circuit recognized a reserved right for instream
flows to protect hunting and fishing rights reserved by the 1864 treaty
with the Klamath Indians. United States v. Adair, 723 F.2d 1324, 1408-11.
The 'Adair decision recegnized the survival of iraaty rights. to hunt and
fish Tn ancestral territory reservad by treaty even after the termination
of the reservation. Adair at 1414.

(W)ithin the 1864 Treaty is a recognition of the Tribe's
aboriginal water rights and a confirmation to the Tribe of

a continued right to support its hunting and fishing lifestyle
on the Klamath Reservation. Such rights were not created by
the 1864 Treaty, rather, the Treaty confirmed the continued
existence of these rights. Adair at 1414,
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The court identified the right as a non-consumptive, instream use
of water.

(T)he right to water reserved to further the Tribe's
hunting and fishing purposes is unusual in that it is
basically non-consumptive...The holder of such a right
is not entitled to,wfthdraw water from the stream

for agricultural, industrial, or other consumptive

uses %absent indipendent consumptive rights). Rather,
the entitlement consists of the right to prevent other
appropriators from depleting the streams waters below
a protected level in any area where the non- consumpt1ve
right applies. Adair at 1411.

The Hellgate Treaty with the Flathead and Kootenai Tribes (and others)
specifically reserved to the tribes their traditional hunting/fishing rights.

The exclusive right of taking fish in all the streams
running through or bordering said reservation is further
secured to said Indians; as also the r1ght of taking

fish at all usual and accustomed places, in common with

the citizens of the Territory, and of erecting temporary
buildings for curing: together with the privilege of
hunting, gathering roots and berries, and pasturing their
horses and cattle upon open and unclaimed land. Article III.

The Montana Supreme Court has held that this provision was a reservation
of rights by the tribes rather than a grant of rights by the federal
government. The Court held that the aboriginal rights protected by
Article III reserved

for present day members of the tribes signing that

document the right to hunt game animals free from state

regulation on lands ceded by the tribes to the federal
~government. State v. Stasso, 172 Mont. 242, 248 (1977).

Finding that the right to hunt on open and unclaimed lands outside the
present reservation boundaries, but within the aboriginal hunting territory
of the tribe, had not been impaired by subsequent laws or treaties, the
Court upheld the rights of tribal members to hunt on National Forests.

It is Tikely that the Tribes are going to want to talk about the
Adair case, in principle if not by name.
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MEMORANDUM

T0: File
FROM: Program Manager
SUBJ: Ideas and concerns expressed by representatives of the

Compact Commission and the Flathead tribes at a meeting in
October, 1979. (From W.\obles notes)

DATE: July 8, 1980

Al Chronister: Should an agreement be reached, he believes that the

federal government would not interfere with the tribe's
wishes.

On Parens patria: Chronister thinks a compact would be binding on state

Tony Rogers:

Henry Loble:

Tony Rogers:

Tony Rogers:

water users. Tony Rogers thinks it would not legally
bind some citizens. Certain users are not required

to file under SB 76 (domestic and stockwater use s

are not required to be filed). Such users may, follow-
ing a compact, file a class action suit, challenging
the agreement.

He is uncertain how proceedings would be suspended during
negotiations and is concerned that the passage of time in
these negotiations might cause prejudice among judges,
particularly in the event that negotiations fail.

The state will be careful not to discuss these negotiations
with federal agency representatives unless tribal represent-
atives are present.

Winters Doctrine is open ended. The tribes will want to
consider uses other than irrigation. Loble agreed we would.
Rogers. asked: How will Montana justify its future needs?

He is also concerned that the tribes will be providing all
the data. He doesn't want it to be a one way exchange.

BIA may have much streamflow data.

The tribes would Tike to know what information will be needed
and how it will be exchanged.



