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2009 LEGISLATION OVERVIEW 

• HB40 – Major change in permitting 
process [MCA 85-2-102, 307, 309, 310]

• SB396 – Exemption for replacement 
point of diversion changes on surface 
water sources  [MCA, 85-2-402(18)]

Presenter
Presentation Notes
2 significant pieces of legislation that changed how water permits and changes are processed

HB40 Allows the Dept to make a preliminary determination on whether a permit or change authorization should be granted early in the process prior to publishing an application in the local paper

SB 396 – created an exemption for replacement points of diversion on surface water sources from proving the statutory criteria 



What led to the legislation?

• 2006 - Trout Unlimited v. DNRC, 2006 MT 
72, 331 Mont. 483, 133 P.2d 224

• Interim Water Policy Committee

• 2007 - HB831 Groundwater Permitting in 
Closed Basins [MCA, 85-2-360-369]

Presenter
Presentation Notes
Some may recall the 2006 Mt SC decision in TU v DNRC
Permit granted well in the upper Smith River in the Missouri river basin / large existing irrigation uses lower Smith
Upper Missouri basin closed in 1993 to new surface water diversion, some exception
Groundwater which is not I&D connected to surface water was an exception
DNR interpreted I&D to mean the GW was connected if the well induced infiltration from a surface water source
SC disagreed and said the Dept failed to include pre-stream capture of tributary groundwater
Virtually shut down permitting of groundwater in closed basins / well could be shown to cause depletion to a surface water source / already over appropriated
So, Interim Water Policy committee began discussions with water users and started drafting legislation to provide for groundwater permitting in closed basins
HB 831 Included a requirement - hydrogeologic assessment of a proposed application to analyze 
the consumptive use of the proposed well and the rate, timing and location of any net depletion to surface water source
Analysis of potential for adverse affect on senior water users as a result of depletion to surface water
An a mitigation or aquifer recharge plan that would offset the net depletion of the surface water



Interim Water Policy Committee

• Many other concerns from water users and 
interest groups
– Length of time to get a decision

– Don’t have any idea of the Dept. position until 
very end of process

– Objectors continually have to expend resources to 
protect their water rights

• Developed and enacted HB40



HB40 – What were some of the 
changes made?

85-2-307    Notice of application for permit or change

•Post notice on website

•Meet informally with applicant 

•Meet with other appropriators

•Issue Preliminary Determination (PD)

•If PD to grant , application proceeds to notice

•If PD to deny, applicant may request a hearing



HB40 Permit Process
85-2-309 Hearing on objections

• Hearing within 90 days of objection deadline

• 90-day  extension for good cause or upon request of 
applicant and objectors



HB40 Permit Process
85-2-310 Action on application for permit or change

• If PD proposes to deny, hearing held to show cause 
why the permit or change should not be denied

• Substitution of hearing examiner who did not 
participate in the PD (limited to 1 request)

• PD to grant after hearing on PD to deny, proceed to 
public notice



HB40 Permit Process
85-2-310  Action on application for permit or change

• Objections not received or unconditionally 
withdrawn 

• Dept. shall grant

• Objections conditionally withdrawn

• Dept. shall grant with conditions as necessary

• Grant or deny within 90 days of close of 
administrative record.





 

19. Objection withdrawn – Order Issued to 
Grant 
30 days to draft final order 

HB 40 PROCESS FLOW CHART 
For Permit and Change Applications 

July 1, 2009 
 

1.  Receive Application 

2.  Review Form for C/C 
 

3.  Incomplete 
180 days for dept. to draft deficiency letter 
with 15 day deadline for applicant to request a 
meeting. 
 
90 days for applicant to make application 
correct & complete – cannot extend beyond 
90 days 

4.  DNRC may meet with applicant to 
discuss deficiencies 
If applicant requests meeting, must waive 120 
day deadline for PD. (Box8). 
 
60 days after meeting for applicant to provide 
additional information. 
 

5.  Not Correct & Complete-TERMINATE 
91 days – Dept must terminate if not C/C 

6.  Form Deemed Correct & Complete (C/C) 
 

7.  Prepare Draft Preliminary Determination 
(DPD) & Meet with Applicant 
 
 

12. Deny 

14.  Public Notice  
Must be published 1 time 
45 days will be allowed for objection receipt 

13.  Appeal to 
District Court 
 

10.  Preliminary Determination to Grant 

15.  No Objection Received - Grant  
30 days to draft final order adopting PDD 

16.  Objections Received – Hearing 
Scheduled 
90 days to hold hearing 

8.  Issue Preliminary Determination 
Decision (PDD) 
120 days from C/C for Dept to write and send 
PDD  

9.  Preliminary Determination to Deny – 
Hearing Scheduled  
45 days from PDD to hold hearing 
90 days to draft decision  

18.  Applicant / objectors stipulate to 
conditions – Order Issued to Grant 
30 days to draft final order 

17.  Deny or Grant 
90 days to issue final 
order 

11. Grant 



SB396
Replacement PODs



SB 396 Replacement POD
85-2-402(18) Purpose

• Reduce the requirements for replacement 
point of diversion (POD) changes

• Previously a simple maintenance change in 
POD required an applicant to file a 606 form 
and prove criteria under 85-2-402(2), MCA

• Replacement PODs allowed without prior 
approval from the Department

• Effective October 1, 2009.

Presenter
Presentation Notes
 Allowed replacement PODs without prior approval where
It was a simply a maintenance change in POD
Could file a replacement change without having to prove the full change requirements in 402 of the statute
Became effective Oct 1 this year. Last Thurs, so we don’t have any history yet on how it is working





When does a POD change qualify?

• Existing POD is inoperable due to natural 
causes or deteriorated infrastructure

• No other changes to water right

• Capacity of the diversion is not increased

• No intervening points of diversion or water 
rights OR the appropriator obtains waivers

• Same surface water source;  located as close 
as reasonably practicable to the existing POD

Presenter
Presentation Notes
How does this work
Inoperable due to natural causes (flooding, washouts) or simple deterioration
No other changes to the water right, POU, purpose or POS
Capacity of diversion is not enlarged
No intervening PODs – if there are applicant, must get a waiver form the water users that they do not feel there will be an adverse affect nor object to the change when noticed
Same source and located as close as practicable to the existing POD



When does a change of POD 
qualify?

• Existing POD will no longer be used

• Existing POD has been used within past 10 years

• Will not increase access to water availability, 
change the method of irrigation, increase the 
amount of water diverted, used or consumed

• Notice of Replacement POD is filed 60 days after 
completion

Presenter
Presentation Notes
Existing POD no longer used
It has been used within last 10 years
New POD - Not increase access to water availability, change method of irrigation or increase amount diverted, used or consumed
Must file Notice within 60 days of completing installation of new diversion



What’s Next
The Process

• Department will review the Notice to 
determine if it is correct and complete and has 
met all the criteria in 85-2-402(18)(a), MCA
• May inspect the diversion to confirm

• May send a deficiency letter

• If above are met, Department  shall issue the 
change authorization

Presenter
Presentation Notes
Dept review the notice for correct and complete information
May inspect
May send deficiency letter
If C&C Dept will issue change authorization



The Process

• If a notice is not filed within the time allowed 
or the criteria under 85-2-402(18)(a) not all 
met

– The appropriator shall cease appropriation 
from the replacement POD

– Submit an application to change form 606 
under MCA, 85-2-402(1)

Presenter
Presentation Notes
If notice NOT timely filed or does not meet requirements of sub section 18
Must  cease the diversion and file change application and meet the full criteria under 402 for regular change



The Process

• If issued, authorization published and notice 
sent [ 85-2-307, MCA]

• Appropriator may file objection that change in 
POD will create adverse effect

• Contested case hearing
– Department may revoke or condition the 

Authorization

– Burden of proof for lack of adverse effect is on the 
appropriator changing the point of diversion

Presenter
Presentation Notes
If issued, public notice the application
Allow for objections from existing water users who feel they will be adversely affected
Hold a contested case hearing
Burden on the appropriator to prove the lack of adverse affect
Dept may revoke or condition the change authorization










RESOURCES
http://www.dnrc.mt.gov/wrd/water_rts/appro_info/default.asp

- Pending Applications
- Forms
- Rules-ARM,Title 36 Chapter 12
- MCAs Title 85 Chapter 2
- Closed Basins & Controlled       
Groundwater Areas
- Regional Office Contacts
- Find a Water Right  
http://nris.mt.gov/dnrc/waterright
s/default.aspx-


	��Water Right Permitting�Terri McLaughlin, DNRC�2009 AWSE Fall Conference���
	2009 LEGISLATION OVERVIEW �
	What led to the legislation?
	Interim Water Policy Committee
	HB40 – What were some of the changes made?
	HB40 Permit Process	
	HB40 Permit Process	
	HB40 Permit Process	
	Slide Number 9
	Slide Number 10
	SB396�Replacement PODs
	SB 396 Replacement POD
	When does a POD change qualify?
	When does a change of POD qualify?
	What’s Next�The Process
	The Process
	The Process
	Slide Number 18
	Slide Number 19
	Slide Number 20
	Slide Number 21

