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FINDING OF NO SIGNIFICANT IMPACT / NOTICE OF DECISION

MAY 16™, 2016

Dear Reader:

On February 8", 2016, the Montana Department of Natural Resources and Conservation
(DNRC) released a draft Environmental Assessment (EA) on the Willow Creek Dam and
Reservoir Transfer.

The Willow Creek Dam and Reservoir is located in Madison County, approximately 4 miles east
of Harrison and nine miles south of Willow Creek. The dam was constructed in 1938 by the
State Water Conservation Board. The Project is currently owned and administered by the
Montana Department of Natural Resources and Conservation (DNRC) through its State Water
Projects Bureau (SWPB) for the benefit of the Willow Creek Water Users Association
(WCWUA). The WCWUA operates the Project under a water marketing contract with the DNRC
for the purpose of marketing agricultural water to individual users. The WCWUA is currently a
private not for profit corporation organized pursuant to Mont. Code Ann. 8§ 85-6-101 et seq.
With a storage capacity at spillway crest of 18,000 acre feet, the Project’s original purpose was
to provide supplemental irrigation to 12,000 acres of land along the Willow Creek Valley.
Today, up to 12,000 shares (one share = one acre-foot) of water is marketed to individual
members of the WCWUA for agricultural purposes.

The WCWUA recently expressed interest in acquiring the project. At their request, Senate Bill
221 was introduced and passed into law in the 2015 legislative session. The bill directs DNRC
to attempt to dispose of the project by June 30th, 2015. Acting for the Department, SWPB
options for disposal of a state water conservation project are limited where there is an active
water user’'s association such as at the Willow Creek Project (see 85-1-211(5) (a) and 85-6-109
MCA). The water user’s association has a purchase preference and must approve any sale or
disposition to any other entity. Also, the preface to SB 221 and the legislative hearings indicate
that the transfer was to be to the WCWUA. Consequently, this EA does not consider
alternatives for disposal of the Project other than transfer to the WCWUA.

SWPB is authorized to transfer ownership of state water project property and facilities to a water
users’ association without regard to other laws that would otherwise pertain to the disposition of
state property (85-1-211(5) (a) MCA). Prior to taking that action, SWPB is required to determine
the market value of the property (85-1-210, 211(5) (a) MCA). The determination of market value
must consider all liens, encumbrances, and other limitations on the water project. This analysis
was conducted internally and included in the draft EA.

The findings of the market value analysis determined that the Project had limited value to any
entity other than the State of Montana or the WCWUA. This finding was due to the statutory
requirements of limiting transfer options to the WCWUA as well as maintaining the underlying
historical uses (agriculture). Because of the costs and liabilities that WCWUA would assume as
owners, the SWPB determined that a no fee transfer would be appropriate.

The Project was built with public funds. These costs, which included land purchases and the

original construction, were repaid in total by the WCWUA over a period of approximately 75
years. While the water stored is marketed for agricultural purposes, the project also provides
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flat water recreational opportunities. In order to minimize adverse effects for this action and
address concerns regarding transferring this state asset at no cost, the selected alternative
maintains these historical benefits. The transfer documents will reserve public recreational
access, prohibit development on the lands surrounding the Project except as necessary for the
safe and continued operations of the Project, and will limit the Project water rights to their
historic agricultural uses or non-consumptive uses. The SWPB also has the option to reacquire
the Project at no fee should the WCWUA dissolve or fail to operate the Project within the
parameters of their Operating Permit as issued by the Montana Dam Safety Program.

The EA was distributed for a thirty day comment period. A one-week extension was granted to
allow for additional public and agency review. The official comment period, including the one-
week extension, closed on March 15", 2016. Comments were received from Trout Unlimited,
Montana Fish, Wildlife and Parks (DFWP), and the Willow Creek Water Users Association
(WCWUA). Other comments were received by individuals (WCWUA members) who added their
support to the WCWUA comments previously received.

Please Note: Comment letters are attached in Notice of Decision Appendix A.

Trout Unlimited Comments:

The Trout Unlimited comments centered on the need to update the reservoir management and
operations plan and incorporate this into the transfer process. The comments included the need
to further assess impacts on water rights, downstream flows, and the perceived need to
incorporate hydrologic relationships into the EA. Trout Unlimited also stated that an updated
reservoir operating plan is needed to meet the State’s obligations under the Montana
Environmental Policy Act (MEPA).

In response to Trout Unlimited comments, the operation of the reservoir is guided by a current,
approved Operation and Maintenance Manual and meets all the statutory requirements of the
Montana Dam Safety Act and associated Operating Permit. The MEPA action for this site does
not require additional analysis other than what is provided in the existing EA, as long as
historical operations are continued. As stated in the Draft EA, maintaining historical operations
will continue as a condition of the transfer. Therefore, existing operations, water rights,
downstream flows, and reservoir water rights are unaffected by the transfer. The transferee will
be responsible to submit to the Montana Dam Safety Office a new Operation and Maintenance
Manual and approved Emergency Action Plan as requirements for obtaining a Dam Safety
Operating Permit. The submittal of these documents to maintain the Dam Safety Operating
Permit is required for all permitted high hazard dams and detailed hydrologic analyses are
typically not required.

Trout Unlimited brings up many good points in regards to overall planning and watershed basin
management. However, the current action under review is to maintain historical operations,
water deliveries, and storage practices, of which there is at least 75 years of record. Additional
studies on the existing conditions may provide better information for decision making; however
data above the site is limited. Regardless, that level of analysis is not warranted for the actions
under discussion. Should the owner of the Project at some time in the future wish to add uses
or otherwise modify the underlying water rights, at that time all appropriate rules, regulations,
and laws will control. In addition to requiring that the WCWUA maintain a Dam Safety
Operating Permit, DNRC is also requiring that water rights associated with the project be limited
to their historic agricultural uses with the exception of potentially adding non-consumptive uses
which would involve a change authorization that must be approved by DNRC.
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Willow Creek Water User Association Comments:

The WCWUA objected to several statements and requirements outlined in the “Purpose and
Need for Action” section of the EA., such as the requirement for a boundary survey, the
assumption of liability, the transfer of property to the DFWP, the restrictions on development,
and the requirement to maintain historical uses, as detailed in the associated reservoir water

rights.

The WCWUA also objected to the inclusion of various alternatives as part of the EA

analysis.

In response to the objections of the WCWUA to the “Purpose and Need for Action”, the
requirements outlined were included in the EA to:

Ensure that the public interest in the reservoir, which serves as a popular water based
recreation area, is protected and provided for into the foreseeable future. DNRC is
conducting a boundary relocation and retracement survey of the property between
DNRC and DFWP to eliminate any issues or discrepancies between public access prior
to transfer. This survey is limited to that specific area and will be recorded appropriately.
DNRC lands adjacent to existing DFWP property will be transferred to DFWP and
retained in State ownership to ensure permanent public access.

Ensure property ownership issues are resolved prior to the no-fee transfer. Typically,
boundary surveys are completed for any real estate transaction and said costs are
covered by the person or entity buying the property. Regardless, the State will use a
Quit Claim Deed to transfer the Project, thus not warranting that any of the parcels
transferred have property boundaries that are true and correct. The WCWUA has been
advised that DNRC does not have a high degree of confidence that all boundaries are or
were described appropriately. Should the WCWUA not conduct a proper survey for
recording, they assume the full risk and future liability for any and all property disputes,
etc. If the County requires a boundary survey of all the parcels in question prior to
recording, the Association will be responsible for costs associated with that requirement,
prior to transfer.

Limiting development on transferred property to those uses necessary only for the
continued safe operations of the Project ensures the continued public recreational
aspects of the Project and prevents profiteering on a project that was originally paid for
with public funds.

Regarding recreation, liability concerns are noted. However, ownership of any permitted
high hazard structure that has always allowed public access includes the corresponding
assumption of risks and liabilities. Recreational liabilities may be mitigated by existing
state law and further review of this issue to understand actual liabilities is the
responsibility of the WCWUA.

The WCWUA offered that should the Project return to State ownership, water rights
would remain with the adjacent landowners. This request by the WCWUA is misguided
as the water rights are storage rights and are neither tied to nor appurtenant to specific
properties. The Project’s water rights were developed to allow a fixed amount of shares
to be marketed during irrigation season within a defined service area. Any stored water
above this marketed amount remains in the reservoir as carry-over storage as insurance
to meet the next season’s demands. The Project water rights are integral to and cannot
be separated from the Project.

The WCWUA, upon acceptance of the transfer, is required to meet all State Dam Safety
Program requirements, including maintaining an approved and active Operating Permit.
In the unlikely event the WCWUA fails to operate the Project within their Operating
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Permit parameters and the Montana Dam Safety Program terminates the Permit, the
DNRC will have the option to reacquire the Project in its entirety (including but not limited
to all lands, water rights, dam, structures, easements, and any improvements made by
the WCWUA during their ownership) without compensation to the WCWUA or charge to
the DNRC or State. This right of reentry by the DNRC shall not be automatic or
obligatory and shall only be exercised upon due diligence and determination by the State
that reacquiring the Project is in the best interests of the State considering the condition
of the Project and property, the associated costs and liabilities, and the resources of the
State. Neither the DNRC nor the State shall be under any obligation to the Association
or the water users to reacquire the Project and resume operations and store and deliver
water. If the WCWUA abandons operations and does not transfer to an entity such as
an Irrigation District that can continue operations under the terms and conditions of this
transfer, the WCWUA understands that it will remain the owner of the Project and the
associated liabilities and that the State of Montana and DNRC are not liable as long as
the right of reentry is not exercised.

e The WCWUA objects to forming into an irrigation district. The DNRC will rescind this
requirement. The WCWUA and water users will not be precluded from reforming as an
irrigation district or other entity that may be able to operate under the conditions of this
transfer should they decide to do so.

Montana Department of Fish Wildlife and Parks Comments:

The Montana Department of Fish, Wildlife and Parks submitted comments in support of
maintaining public recreational access, to include the proposed boundary relocation and
recreational / public access easements on all State lands transferred to the WCWUA as part of
the Project.

The DFWP agrees, contingent upon obtaining Fish and Wildlife Commission approval, to accept
in fee title the transfer of land adjacent to the Fishing Access Site (FAS) as generally identified
in the EA. The DFWP also requested pubic access easements on all DNRC lands containing
roads leading to the FAS. The DNRC is evaluating this request. We presume that the general
recreational / public access easements already proposed to be implemented on transferred
parcels should satisfy DFWP’s request, however, if there is a question on maintaining access,
DNRC will consider the additional clarification prior to transfer. Without a properly conducted
property survey, it is unclear if portions of the existing road are on DNRC or private lands.

DFWP requested that DNRC assign a recreational easement on all land transferred allowing
existing recreational practices to continue. The DNRC will assign said easement to all project
lands transferred, with public access restrictions assigned to those portions of the dam, spillway,
and outlet for public safety, as determined by the WCWUA. Foot access over the dam will be
permitted to continue to allow for public downstream stream access.

The Draft EA erroneously states that the DFWP manages the FAS under a DNRC Lease (Draft
EA Appendix E). However, as DFWP points out in their comments, the DFWP owns 40-acres in
fee title, with some infrastructure inadvertently built on DNRC land (without a lease). The lands
in questions will be included within the proposed boundary relocation to ensure that
infrastructure and public access issues are resolved permanently.

DFWP requested additional details about past recreational use and seasonal reservoir level
changes as they relate to boat ramp access. This is to substantiate current recreational
opportunities and ensure that they are not negatively affected. The DFWP is the appropriate
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agency to provide that specific information. The DNRC does not maintain separate records of
recreational use on DFWP managed Fishing Access Sites. The recreational use information
used in the EA was taken directly from data obtained from the DFWP Fisheries Information
Webpage.

Other concerns expressed by DFWP related to both minimum reservoir storage and general
outflow releases for minimum flows. Although the DNRC understands the concerns expressed
by DFWP concerning hydrologic data (volumetric content or downstream releases), additional
analysis and studies are not pertinent to the proposed action of transferring the project to the
WCWUA as a condition of the transfer is to maintain historical operations.

The DFWP supports maintaining historical uses of the Project and suggested that the
association forms into a County Water District.  If this option has merit, the WCWUA has the
ability to look at this and any other option in the future to accommodate their needs.

Future Action:

Based on the EA’s disclosure and analysis of potential impacts and the comments received, the
DNRC concludes that the proposed action will not result in any significant impacts. The DNRC
will issue this Notice of Decision and the Draft EA as the Final EA. Where there are
discrepancies between the Notice of Decision and Draft EA, the Notice of Decision controls.

Future Actions to accomplish the transfer are:

o Complete limited property boundary survey and adjustment between DNRC and DFWP
parcels, file and record.

e Prepare Quit Claim Deed and transfer documents containing terms and conditions as
described in this Notice of Decision and EA and submit to the WCWUA for their review
and acceptance or rejection (85-6-109 (5) MCA).

e Upon approval of the WCWUA, finalize transfer. Should discussions with the
Association result in changes not discussed within this EA that substantially differ from
alternatives considered; a new Draft EA will be prepared for comment.
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Copies of the Final EA are available upon request. The Final EA and Finding of No Significant
Impact / Decision Notice can be viewed on the DNRC website at www.dnrc.mt.gov in the
Environmental Documents section. Please direct questions to:

James P. Domino

State Water Projects Bureau

MT DNRC, 1424 9" Ave., P.O. Box 201601
Helena, MT 59620-1601

(406) 444-6622 e-mail: jdomino@mt.gov

Thank you for your interest.

Sincerely,

| —
Tim Dayis
Water Resources Division Administrator
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Notice of Decision Appendix A — Comments Received
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