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MINUTES  
REGULAR MEETING OF THE BOARD OF LAND COMMISSIONERS 

Monday, December 16, 2013 at 9:00 am 
Capitol Building  

Helena, MT 
 

Please note: The Land Board has adopted the audio recording of its meetings as the official record, 
as allowed by 2-3-212, MCA. These minutes provide an abbreviated summary of the Land Board 
discussion, public testimony, action taken, and other activities. The time designations listed are 
approximate and may be used to locate the referenced discussion on the audio recording of this 
meeting.  Access to an electronic copy of these minutes and the audio recording is provided from 
the Land Board webpage at http://dnrc.mt.gov/LandBoard. The written minutes summary, along 
with the audio recordings, are listed by meeting date on the Land Board Archive webpage.  
 
Members Present 
 Governor Steve Bullock 
 Attorney General Tim Fox 
 Secretary of State Linda McCulloch 
 Superintendent of Public Instruction Denise Juneau 
 
Members Absent  
 Commissioner of Securities and Insurance Monica Lindeen 
 
Testifying Staff  
 John Tubbs, DNRC Director 
 Hugh Zackheim, FWP Lands Program Manager 
 John Grimm, DNRC Real Estate Management Bureau Chief 
 Patti Furniss, Department of Labor and Industry (DLI) Bitterroot Job Service Manager 
 Joe Lamson, DNRC Deputy Director 
 
Attachments 
 Related Materials, Attachment 1 – Sign-in sheet 
 Related Materials, Attachment 2 – Handout from Randall Knowles – Maps 

Related Materials, Attachment 3 – Handout from Richard Knowles – Article  
 
Call to Order   
 00:00:00 Governor Bullock called the meeting to order. 
 00:00:04 Ms. McCulloch moved to approve the November 18, 2013, minutes.  The motion was 

seconded by Ms. Juneau and carried unanimously. 
 
 
Business Considered 
 
1213-1 FWP: Land Acquisition – Otter Island Fisheries Conservation Area 
 00:00:10 Mr. Tubbs gave an overview of the item. 
 00:01:07 Governor Bullock 
 00:01:16 Mr. Zackheim 
 00:04:15 Ms. Juneau moved to approve item 1213-1.  The motion was seconded by Mr. Fox 

and carried unanimously. 
 
1213-2 Oil and Gas Lease Sale (December 3, 2013) 
 00:04:33 Mr. Tubbs gave an overview of the item. 

http://data.opi.mt.gov/bills/mca/2/3/2-3-212.htm�
http://dnrc.mt.gov/LandBoard�
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 00:05:15 Ms. McCulloch moved to approve item 1213-2.  The motion was seconded by Ms. 
     Juneau and carried unanimously. 
 
1213-3 Communitization Agreement: Denbury Onshore, LLC – MPG NCT 91AH Well 
 00:05:28 Mr. Tubbs gave an overview of the item. 
 00:06:03 Mr. Fox moved to approve item 1213-3.  The motion was seconded by Ms. 
     McCulloch and carried unanimously. 
 
1213-4 Administrative Rule Adoption – Sale of Cabin and Home Site Leases 
 00:06:15 Mr. Tubbs gave an overview of the item. 
  
Public Comment  
 00:07:23 Margaret Morgan, Montana Leaseholders Association 
 00:08:02 Randall Knowles 
 00:08:40 Governor Bullock 
 00:08:47 Mr. Knowles 
 
 00:10:02 Ms. McCulloch moved to approve item 1213-4.  The motion was seconded by Mr. 
    Fox. 
 
Board Discussion/Comments 
 00:10:10 Governor Bullock 
 00:10:36 Ms. McCulloch 
  
 00:11:55 The motion to approve item 1213-4 carried unanimously. 

 
1213-5 Land Banking Parcel: Preliminary Approval for Sale 
 00:11:00 Mr. Tubbs explained item 1213-5 had been withdrawn from the agenda (12/11/13). 
 
1213-6 Department of Labor and Industry: Set Minimum Bid for Sale – Bitterroot Job Service 
 00:11:12 Mr. Tubbs gave an overview of the item. 
 00:12:00 Mr. Fox moved to approve item 1213-6.  The motion was seconded by Ms. Juneau. 
 
Board Discussion/Comments 
 00:12:07 Governor Bullock 
 00:12:15 Mr. Tubbs 
 00:12:27 Patti Furniss 
 
 00:12:54 The motion to approve item 1213-6 carried unanimously. 
 
1213-7 Land Exchange: Final Approval – DNRC/Montgomery Exchange 
 00:13:00 Mr. Tubbs gave an overview of the item. 
 00:13:52 Ms. McCulloch moved to approve item 1213-7.  The motion was seconded by Mr. 
    Fox. 
  
Board Discussion/Comments 
 00:13:57 Ms. McCulloch 
 00:14:13 Mr. Tubbs 
 00:14:49 Ms. McCulloch 
 00:14:54 Mr. Tubbs 
 00:15:01 Mr. Grimm 
 
 00:15:43 The motion to approve item 1213-7 carried unanimously. 
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1213-8 Timber Sale: Lower McGinnis 
 00:15:50 Mr. Tubbs gave an overview of the item. 
 
Public Comment 
 00:17:31 Chuck Roady, F.H. Stoltze Land and Lumber Vice President 
 
 00:18:12 Mr. Fox moved to approve item 1213-8.  The motion was seconded by Ms. 
    McCulloch. 
  
Board Discussion/Comment 
 00:18:21 Governor Bullock 
 
 00:18:37 The motion to approve item 1213-8 carried unanimously. 
 
1213-9 Easements 
 00:18:45 Mr. Tubbs gave an overview of the items. 
 00:19:35 Ms. Juneau moved to approve item 1213-9.  The motion was seconded by Ms. 
    McCulloch and carried unanimously. 
 
General Public Comment 
 00:20:35 Mr. Knowles 
  
General Land Board Comments 
 00:32:18 Governor Bullock 
 00:32:53 Mr. Fox 
 00:33:40 Ms. McCulloch 
 00:34:44 Joe Lamson, DNRC Deputy Director 
 00:35:48 Ms. Juneau 
 00:36:26 Governor Bullock 
 
Adjournment 
 00:36:32 Adjournment 
 
PRESIDENT    ATTEST 
 
 
 
/s/ Steve Bullock    /s/ John E. Tubbs       
Steve Bullock, Governor John E. Tubbs, DNRC Director 
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http://scholarshipJaw.umtxdu/cgi/viewcontentxgi?article=1014&context=faculty_lawreviews

The University of Montana School of Law, The Scholarly Forum @ Montana Law,
Faculty Law Review Articles, Faculty Publications1-1-2012. The Public Trust Doctrine
and the Montana Constitution as Legal Bases for Climate Change Litigation in Montana
by Gregory S. Munro, qreq.munro@umontana.edu

Montana Law Review Vol. 73 pages 136-142

IV. ORIGINOF THE PUBLIC TRUST DOCTRINEAND THE COURTS' RECOGNITION OF IT.

A. Ancient Foundations of the Doctrine

Professor Mary Christina Wood argues that law can only address the atmospheric pollution causing global warming
by imposing common-law trust theory on the air we breathe.98 The public trust doctrine has an ancient lineage that
reflects that certain resources are, by their nature, public. As the New Jersey Supreme Court aptly put: "The genesis
ofthis principle is found in Roman jurisprudence, which held that '[b]y the law ofnature' "the air, running water,
the sea, and consequently the shores ofthe sea" were 'common to mankind.^ The Roman Emperor Justinian is
credited with having laid the foundation for this doctrine by declaring that certain elements ofthe environment
should be protected: "The things which are naturally everybody's are: air, flowing water, the sea, and the sea
shore." 100 The public trust doctrine requires the government to act as a trustee, to maintain some level ofquality in
the resources, and toprotect those re-sources from being depleted by private interests orexpended tothe detriment
of future generations." 101

The foundation ofthe public trust doctrine is the government's authority to supervise and control the natural
resource that isthe subject ofthe trust. 102 Normally, political leaders, in the exercise of their offices, have wide
latitude to balance interests and mediate disputes between competing interests. However, they are much more
restricted when they wear the hat ofa trustee over a public resource. Atrustee has the duty to protect the trust
property. 103 Atrustee may not act in his own interest or the interest ofany third party but must act with utmost good
faith toward the beneficiary. 104 Hence, a trustee's duty may forbid balancing of interests or trade-offs that would
damage or deplete the resource.

B. United States Supreme CourtAdoption of Public Trust Doctrine.

The United States adopted the public trust doctrine from English common law in order to protect public commerce
along navigable waters. losThe United States Supreme Court first recognized the doctrine in 1892 in Illinois Central
Railroad Company v. Illinois. 106

The possession by private individuals of lands under them could not be per-mitted except by
license of the crown, which could aloneexercise such do-minion over the waters as would insure
freedom in their use so far as consistentwith the public interest. The doctrine is founded upon the
necessity ofpreserving to the public the use ofnavigable waters from private interruption and
encroachment, a reason as applicable to navigable fresh waters as to waters moved by the tide. 107

In Illinois Central Railroad Company, theCourt reversed the granting of shoreline property on Lake Michigan to a
railroad company:

The state can no more abdicate its trust over property in which the whole people are interested, like
navigable waters and soils under them, so as to leave them entirely under the use and control of
private parties ...than itcan abdicate its police powers in the administration ofgovernment and the
preservation of the peace. k«

Hence, in one stroke the Court established that all navigable waters inthe United States and the lands under them are
held inpublic trustby the government for the public interest.

The Court furthered the public trust doctrine in Geer v. Connecticut in 1896.109 Geer involved ownership of
feral game in a case involving hunting violations. 110 The Court discussed ancient law and English common law
regarding the public trust over air and water, and, in speaking ofthose things that remain in common ownership,
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