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AGENDA 
REGULAR MEETING OF THE BOARD OF LAND COMMISSIONERS 

September 15, 2014, at 9:00 a.m. 
State Capitol, Room 303 

Helena, MT 
 
ACTION ITEMS 
 
914-1 FWP: Land Acquisition - Otter Island Fisheries Conservation Area  
 Benefits: N/A (non-trust land) 
 Location: Flathead County   
 APPROVED 5-0 
 
914-2 Communitization Agreement: Paul Byron 2758 41-13H Well 
 Benefits: Common Schools 
 Location: Roosevelt County 
 APPROVED 5-0  
 
914-3 Oil and Gas Lease Sale (September 3, 2014)  
 Benefits: Common Schools, MSU Morrill, Public Buildings, Montana Tech, Eastern – 

MSU/Western – UM, Pine Hills, Public Land Trust – Navigable Rivers 
 Location: Big Horn, Lewis and Clark, Teton Counties  
 APPROVED 5-0 
 
914-4 Land Banking Parcels: Preliminary Approval for Sale  
 A. Fergus County  
  Benefits: Common Schools 
  Location: Fergus County 
  APPROVED 5-0 
 B. Wheatland County  
  Benefits: Common Schools 
  Location: Wheatland County 
  APPROVED 5-0 
 
914-5 Commercial Lease: Proposed Agreement – Lewis and Clark Commerce Center  
 Benefits: Common Schools 
 Location: Gallatin County 
 APPROVED 5-0 
 
914-6 Easements 
 Benefits: Common Schools, Public Buildings, Public Lands 
 Location: Glacier, Lewis and Clark, Missoula, Phillips, Powder River, Rosebud, Valley Counties 
 APPROVED 5-0  
   
 
PUBLIC COMMENT  
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Check to be added to 
the interested parties 
list. 

~ 

Contact Lucy Richards at Irichards@mt.gov or indicate on this sign-in sheet if you would like to be placed on the Land Board interested 
parties list. 

This sign-in sheet is a public record under Title 2, Chapter 6 of the Montana Code Annotated, but may not be reproduced 
or distributed for use as a mailing list without the permission of the named individuals under 2-6-109, MCA. 
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914-1 FWP: Land Acquisition – Otter Island Fisheries Conservation Area 
 
 Location: Flathead County 
 
 Trust Benefits: N/A 
 
 Trust Revenue: N/A 
 
 
Item Summary 
 
In 2013 the Department of Fish, Wildlife and Parks (FWP) acquired the 147-acre Otter Island 
Fisheries Conservation Area (FCA) from the Confederated Salish and Kootenai Tribes (CSKT) 
with funding from the Bonneville Power Administration (BPA) Hungry Horse Dam mitigation 
program at no cost to FWP.  FWP proposes acquisition of approximately 14 acres on the 
Flathead River adjacent to Otter Island FCA for approximately $108,800 or $8,000 per acre 
(Figure 1, Addition 1).  The property was appraised for $9,000 per acre in 2014.  The Montana 
Outdoor Legacy Foundation recently acquired the property and will hold it for FWP until BPA 
funding is available.  BPA would retain a conservation easement on the property.  
 
The property contains riparian and wetland habitat along the Flathead River. Acquisition of this 
property and an adjacent property located between Addition 1 and the Otter Island FCA would 
create a strip of continuous FWP-managed land. The land would stretch from the 126-acre Old 
Steel Bridge Fishing Access Site on the north, downstream to the Owen-Sowerwine Natural 
Area, which Montana Audubon manages under a land use license from the Department of 
Natural Resources and Conservation (DNRC) (Figure 2).  FWP is concurrently finalizing 
acquisition of the parcel immediately to the north of Addition 1 (Figure 1, Addition 2).  Additions 
1 and 2 would create approximately three miles of Flathead River shoreline accessible to the 
public, two miles of which would be managed by FWP for fish and wildlife habitat, open space, 
and dispersed public recreation, all as provided for in BPA’s conservation easement and FWP’s 
management plan.  
 
Acquisition of the property by FWP will enhance management efficiency of the combined  
273-acre Otter Island – Old Steel Bridge area and contribute to conserving a high-quality public 
recreation site just outside the Kalispell urban boundary.  
 
On July 9, 2014, FWP released a draft environmental assessment for public review and 
comment.  Public comments were largely in support of the project, and FWP issued a Decision 
Notice on July 31, 2014, recommending acquisition of the property. The Fish and Wildlife 
Commission approved the parcel for acquisition on August 26, 2014. 
 
FWP Recommendation 
 
FWP recommends that the Land Board approve the acquisition of the Otter Island Fisheries 
Conservation Area Addition 1. 
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Figure 1:  Otter Island Fisheries Conservation Area and Potential Additions 

914-1

Page 2 of 3 Created 9/5/14



 
 

 
Figure 2:  Current and Proposed Land Ownership Adjacent to Kalispell, MT  
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Region 1 
490 N. Meridian Road 
Kalispell, MT 59901 

 
DECISION NOTICE 

and 
Finding of No Significant Impact 

for the 
PROPOSED OTTER ISLAND FISHERIES CONSERVATION AREA ADDITIONS 

LAND ACQUISITIONS 
 

July 31, 2014 
 
Description of the Proposed Action 
Montana Fish, Wildlife & Parks (MFWP) proposes to acquire 19.72 acres of island habitats, 
called the Otter Island Fisheries Conservation Area (FCA) Additions (Additions), and add these 
parcels to the existing Otter Island FCA that is located along the west side of the mainstem 
Flathead River, about 1.5 miles east of downtown Kalispell  (Figure 1). The purpose of the 
proposed acquisitions is to expand protection of riparian and wetland habitats along the Flathead 
River mainstem, islands, and side channels for the benefit of fish and wildlife species. The 
Additions would be purchased at below appraised value using fisheries mitigation funds from the 
Bonneville Power Administration (BPA) to help offset the fishery impacts due to inundation of 
the lands behind Hungry Horse Dam. The parcels would be managed primarily for their habitat 
values and dispersed public recreation as part of MFWP’s Otter Island FCA and guided by the 
proposed revised Otter Island FCA Management Plan.  
 
The Additions occupy islands on both the east and west banks of the Flathead River mainstem 
about a mile south of the existing MFWP Old Steel Bridge Fishing Access Site (FAS) and just 
south and east of the main Otter Island FCA. The proposed land acquisitions include privately 
held parcels in two different ownerships. If completed, the acquisitions of both these Otter Island 
FCA Additions would complete about 2.5 miles of connected public land ownership along the 
west side of the Flathead River mainstem from just north of the Old Steel Bridge to the south end 
of Owen Sowerwine Natural Area. 
 
Montana Environmental Policy Act (MEPA) Process and Public Involvement 
On July 9, 2014, MFWP released a draft EA for the Otter Island Fisheries Conservation Area 
Additions Land Acquisitions. FWP notified the public about the land acquisitions through legal 
ads, press releases, and emails/letters to all adjoining landowners and other interested publics. 
The EA evaluated the potential impacts of the following alternatives: 
 
Alternative A: Proposed Action - Pursue acquisition of one/both of the Otter Island FCA 
Additions. 
MFWP would pursue purchase of the Otter Island FCA Additions consisting of two privately 
held parcels that total 19.72 acres from two different willing sellers using BPA funding, add 
these parcels to the existing Otter Island FCA, and manage the lands for the protection of its 
riparian and wetland areas according to the attached proposed revised management plan. 
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Alternative B: No Action - the property would remain under private ownership. 
Under the No-Action Alternative, MFWP would not acquire either of the Otter Island FCA 
Additions, and they will likely be sold on the private market. 
 
Summary of Public Comment 
MFWP received a total of seven emails or letters during the 21-day public comment period. All 
were in favor of the acquisitions. One person had questions regarding what happens if/when the 
Flathead River channel changes course in the area around the properties. 
 
Comment: 
“I have read the basic proposal for the Otter Creek addition. I am in agreement with the 
proposal to acquire.  2 issues that have been a point in other areas when the water course 
changes channels.  1.  Will the original acquisition stand if the channel to the west of the main 
stream decreases, or if the main channel changes to the smaller channel to the east?   2.  Will 
FWP monitor the additional acreage for compliance with the hunting and firearms 
restrictions?” 
 
MFWP Response:   
Land along a river channel tends to erode or deposit material over time, so river landowners can 
lose land or gain land depending on which process is occurring. MFWP’s total property acreage 
could increase or decrease over time depending on river movements. This is simply part of 
owning land along a river channel. MFWP will monitor any additional acreage that we acquire 
through aggradation for compliance with all rules and regulations under the OIFCA Management 
Plan. 
 
MFWP Recommended Alternative and Final Decision Recommendation 
In reviewing all the public comment and other relevant information, and evaluating the 
environmental effects, I recommend that MFWP pursue acquiring the Otter Island Fisheries 
Conservation Area Additions and recommend that the MFWP Fish & Wildlife Commission, and 
the State Board of Land Commissioners (where applicable) approve the proposed action.  
 
Through the public review process described above, MFWP found no significant impacts on the 
human or physical environments associated with this proposal. Therefore, the EA is the 
appropriate level of analysis, and an environmental impact statement is not required.   
 
Noting and including the responses to public comments, this decision notice together with the 
final EA and revised management plan will serve as the final documents for this proposal. 
MFWP believes the completion of this project is in the best interests of protecting water quality 
and aquatic resources associated with the Flathead Lake and River System; it would provide 
opportunities to manage and improve habitat for fish and wildlife, and it would provide 
additional recreational opportunities for the public. 
 
 

       July 31, 2014  
James Williams        Date 
Acting Regional Supervisor 
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Figure 1. Map showing the location of Otter Island Addition 1 and 2. 
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FISH & WILDLIFE COMMISSION AGENDA ITEM COVER SHEET 
 

Meeting Date: August 26, 2014 

Agenda Item: Otter Island Fisheries Conservation Area Additions - Land Acquisitions 

Division: Fisheries       Action Needed: Final Action 

Time Needed for this Presentation: 10 minutes 

Background 
On June 14, 2012, the F&W Commission endorsed FWP's request to evaluate four parcels along 
the upper Flathead River for potential purchase, including two located just south of Otter Island 
Fisheries Conservation Area (FCA). FWP now proposes to acquire these two parcels that total 
19.72 acres. If acquired, these parcels will be added to the existing Otter Island FCA that is 
located along the west side of the mainstem Flathead River, about 1.5 miles east of downtown 
Kalispell. The purpose of the proposed acquisitions is to expand protection of riparian and 
wetland habitats along the Flathead River mainstem, islands, and side channels for the benefit of 
fish and wildlife species. The additions would be purchased for below appraised value (Addition 
#1 $108,800 and Addition #2 for $48,960, for a combined total of $157,760) using fisheries 
mitigation funds from the Bonneville Power Administration to help offset the fishery impacts 
due to inundation of the lands behind Hungry Horse Dam. The parcels would be managed 
primarily for their habitat values and dispersed public recreation as part of FWP’s Otter Island 
FCA and guided by the revised Otter Island FCA Management Plan. If completed, the 
acquisition of these properties would complete 2.5 miles of connected public land ownerships 
along the west side of the Flathead River mainstem from the north end of Old Steel Bridge FAS 
to the south end of DNRC’s Owen Sowerwine Natural Area. 
 
Public Involvement Process & Results 
FWP issued its draft environmental assessment for a 21-day public review on July 9. FWP 
notified the public about the land acquisitions and associated management plan through legal 
ads, press releases, and emails/letters to all adjoining landowners and other interested parties. 
FWP received seven comments supporting the proposed project and none against.  
 
Alternatives and Analysis 
The EA considered the no-action alternative, under which the private landowners would continue 
to own these properties. Since both landowners are interested in selling their properties, the 
parcels would most likely be sold on the private market and possibly developed. The EA 
identified the benefits to riparian and wetland habitat as well as public recreation opportunities of 
FWP ownership of these parcel, and did not find any significant negative impacts associated with 
proceeding with the proposed action.  
 
Agency Recommendation & Rationale 
FWP recommends that the Commission approve the project as proposed in the Final EA and 
Decision Notice. These additions to Otter Island FCA will secure and protect fish and wildlife 
habitat along the Flathead River, consolidate FWP ownership in the Otter Island-Old Steel 
Bridge area, improve management and enforcement efficiencies, and maintain public access for 
2.5 miles along the western bank of the Flathead River. 
 
Proposed Motion 
I move that the Commission approve FWP's fee acquisitions of the Otter Island Fisheries 
Conservation Area Addition #1 and Otter Island Fisheries Conservation Area Addition #2, as 
described in the  July 31 Decision Notice. 
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914-2 Communitization Agreement: Paul Byron 2758 41-13H Well 
 
 Location: Roosevelt County 
  T27N R58E Sections 12 & 13  
   
 Trust Benefits: Common Schools 
 
 Trust Revenue: Unknown 
 
 
Item Summary 
 
Oasis Petroleum North America, LLC, has filed a request with the Department of Natural 
Resources and Conservation (DNRC) for the approval of a communitization agreement to 
communitize state owned acreage in conformity with Montana Board of Oil and Gas 
Conservation Commission (BOGC) regulations. 
 
A communitization agreement brings together small tracts sufficient for the granting of a well 
permit under applicable spacing rules.  The agreement allows the state to receive its proper 
share of production from the spacing unit and must be approved by the Land Board and DNRC 
for state lands.   
 
The Paul Byron 2758 41-13H well is a horizontal Bakken/Three Forks Formation oil well.  The 
well is located approximately five miles southeast of Bainville, Montana, and was drilled on 
private land in the SW4SW4 of Section 13.  DNRC owns 40 acres of the 1280 mineral acres in 
the permanent spacing unit that will be communitized.  The agreement encompasses the 
Bakken/Three Forks formation in Sections 12 and 13 of T27N R58E.  
 
DNRC’s tract comprises 3.125 percent of the communitized area.  DNRC will consequently 
receive 0.5209 percent of all oil production (16.67 percent royalty rate x 3.125 percent tract 
participation).   

 
 DNRC Recommendation 
 
The director recommends the Land Board approve this communitization agreement.  
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Page 1 of 3 Created 9/5/14



Vicinity Map
Paul Byron 2758 41-13H Well
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Tract No. Type Acres
Tract 

Participation Royalty %

1 Larsen 40.00 3.125% 15.00% 0.004688

2 Larsen 320.00 25.000% 18.00% 0.045000

3 Fee 160.00 12.500% 12.50% 0.015625

4 Fee 40.00 3.125% various 0.536458

5 Mellum 40.00 3.125% 18.75% 0.005859

6 Fee 80.00 6.250% N/A 0.062500

7 Fee 160.00 12.500% various 0.020194

8 Fee 160.00 12.500% various 0.015000

9 240.00 18.750% 20.00% 0.037500

10 40.00 3.125% 16.67% 0.005209

Total 1280.00 100.000%

* The Operator of the Communitized Area is Oasis Petroleum North America LLC

Township 27 North Range 58 East
Sections 12 & 13

Recapitulation

Owners     Interest 
Decimal

State of Montana OG-36454-05

Fee

Tract 4 
40 Acres 
State of Montana 
OG-36454-05 

Tract 8 
160 acres 
Fee 

 

12 

Tract 3 
160 acres 
Fee 

13 

Tract 4 
40 acres 
Fee 

Tract 5 
40 acres 
Fee 

Tract 2 
320 acres 
Fee 

Tract 6 
80 acres 
Fee 

Tract 9 
240 acres 
Fee 

Tract 1 
40 acres 
Fee 

Tract 7 
120 acres 
Fee 
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914-3 Oil and Gas Lease Sale (September 3, 2014) 
 
 Location: Big Horn, Lewis and Clark, Teton Counties 
 
 Trust Benefits: Common Schools, MSU Morrill, Public Buildings, Montana Tech, 

Eastern – MSU/Western – UM, Pine Hills, Public Land Trust – 
Navigable Rivers 

 
 Trust Revenue: $50,797.58 
 
 
Item Summary 
The Department of Natural Resources and Conservation (DNRC) held an oil and gas lease sale 
on September 3, 2014 in the auditorium at the Montana Department of Transportation building.  
A total of twenty-five tracts were offered for lease.  Twenty-five tracts were leased for a total of 
$50,797.58.  The twenty-five tracts that were sold covered a total of 7,638.26 acres.  The 
average bid per acre was $6.65.  
 
The high competitive bid for the September 3, 2014 sale was $14.00 per acre and the largest 
total bid was $8,400.00 for Tract 11 in Lewis and Clark County.   
 
DNRC Recommendation 
The director requests Land Board approval to issue the leases from the September 3, 2014 oil 
and gas lease sale.   
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Tract Stipulations Twp Rng Sec Description Acres Bid/Acre Total Bid Lessee

Big Horn
1 1, 2, 3, 4, 5, 6, 12, 13 1.N 33.E 2 Big Horn Riverbed and 

related acreage
73.00 $1.50 $109.50 BRISCOE PETROLEUM, 

LLC
2 1, 2, 3, 4, 5, 6, 7, 10, 12, 

13
1.N 33.E 11 Lots 1, 5, 6, 9, SE4NE4, 

E2SE4, Big Horn Riverbed 
and related acreage

* 435.00 $1.50 $652.50 BRISCOE PETROLEUM, 
LLC

3 1, 2, 3, 4, 5, 6, 7, 9 1.N 36.E 16 All 640.00 $1.50 $960.00 BRISCOE PETROLEUM, 
LLC

4 1, 2, 3, 4, 5, 6, 7, 9 3.N 34.E 36 All 640.00 $1.50 $960.00 BRISCOE PETROLEUM, 
LLC

Lewis and Clark
5 1, 2, 3, 4, 5, 6, 10 19.N 6.W 11 NW4NW4 40.00 $2.75 $110.00 JP FURLONG CO.

6 2, 3, 4, 5, 6, 14 19.N 6.W 15 S2 320.00 $10.00 $3,200.00 MAUIFISH, LLC

7 2, 3, 4, 5, 6, 14 19.N 6.W 16 All 640.00 $12.00 $7,680.00 MAUIFISH, LLC

8 2, 3, 4, 5, 6, 14 19.N 6.W 18 Lot 2, SE4NW4 76.36 $12.00 $916.32 MAUIFISH, LLC

9 2, 3, 4, 5, 6, 14 19.N 6.W 19 Lots 1, 2, 3, 4, E2NW4, 
NE4, NE4SW4

* 423.55 $13.00 $5,506.15 JP FURLONG CO.

10 2, 3, 4, 5, 6, 14 19.N 6.W 20 N2, SE4, N2SW4, SE4SW4 * 600.00 $13.00 $7,800.00 MAUIFISH, LLC

11 2, 3, 4, 5, 6, 14 19.N 6.W 21 N2, N2SE4, SW4SE4, SW4 * 600.00 $14.00 $8,400.00 MAUIFISH, LLC

12 2, 3, 4, 5, 6, 14 19.N 6.W 22 S2NE4, N2SE4 160.00 $13.00 $2,080.00 JP FURLONG CO.

13 2, 3, 4, 5, 6, 14 19.N 6.W 28 All * 640.00 $11.00 $7,040.00 JP FURLONG CO.

14 2, 3, 4, 5, 6, 14 19.N 6.W 34 NW4 * 160.00 $10.00 $1,600.00 MAUIFISH, LLC

Teton
15 1, 2, 3, 4, 5, 6 23.N 1.W 14 S2SW4 * 80.00 $1.50 $120.00 LEVIATHAN OIL, LLC

16 1, 2, 3, 4, 5, 6, 7 23.N 1.W 15 NW4SE4, SE4SE4, 
NE4SW4

* 120.00 $1.50 $180.00 LEVIATHAN OIL, LLC

17 1, 2, 3, 4, 5, 6, 8 23.N 1.W 16 All * 640.00 $1.75 $1,120.00 MAUIFISH, LLC

18 1, 2, 3, 4, 5, 6 23.N 1.W 17 E2SE4 80.00 $1.75 $140.00 MAUIFISH, LLC

19 1, 2, 3, 4, 5, 6 23.N 1.W 19 Lots 3, 4, S2NE4, SE4SW4 190.43 $1.75 $333.25 MAUIFISH, LLC

20 1, 2, 3, 4, 5, 6 23.N 1.W 20 S2NW4, NW4NE4 120.00 $1.75 $210.00 MAUIFISH, LLC

21 1, 2, 3, 4, 5, 6 23.N 1.W 21 W2NE4 80.00 $1.75 $140.00 MAUIFISH, LLC

22 1, 2, 3, 4, 5, 6 23.N 1.W 23 N2NE4 * 80.00 $1.75 $140.00 MAUIFISH, LLC

23 1, 2, 3, 4, 5, 6, 10 23.N 1.W 30 Lots 1, 2, NE4NW4 110.49 $1.75 $193.36 MAUIFISH, LLC

24 1, 2, 3, 4, 5, 6, 7, 8 23.N 1.W 35 N2SE4, SE4SW4 less 
12.47 acre patented RR 
R/W

* 107.53 $1.75 $188.18 MAUIFISH, LLC

25 1, 2, 3, 4, 5, 6, 13 23.N 1.W 36 All, less part of NW4, 
including patented RR 
R/Ws

* 581.90 $1.75 $1,018.32 MAUIFISH, LLC

* Part or all of tract is not state-owned surface

State of Montana
Oil & Gas Lease Sale - September 3, 2014

Lease Sale Results

The following described lands were offered for oil and gas leasing through oral competitive bidding in the Department of 
Transportation auditorium, 2701 Prospect Avenue, Helena, Montana, beginning at 9:00 am, September 3, 2014.
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914-3



Summary by Lessor
Total Acres Total Tracts

Dept. of Natural Resources and Conservation 7,638.26 25

Oil and Gas Lease Sale Summary
Total Tracts

Total Acres

Total Bid Revenue

Average Bid Per Acre

25

7,638.26

$50,797.58

$6.65

Page 2 of 2
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1 Lessee shall notify and obtain approval from the Department's Trust Land Management Division (TLMD) prior to 
constructing well pads, roads, power lines, and related facilities that may require surface disturbance on the tract.  
Lessee shall comply with any mitigation measures stipulated in TLMD's approval.

2 Prior to the drilling of any well on or into the lease premises, lessee shall send one copy of the well prognosis, 
including Form 22 "Application for Permit" to the Department's Trust Land Management Division (TLMD).  After a 
well is drilled and completed, lessee shall send one copy of all logs run, Form 4A "Completion Report", and geologic 
report to TLMD.  A copy of Form 2 "Sundry Notice and Report of Wells" or other appropriate Board of Oil and Gas 
Conservation form shall be sent to TLMD whenever any subsequent change in well status or operator is intended or 
has occurred.  Lessee shall also notify and obtain approval from the TLMD prior to plugging a well on the lease 
premises.  

Issuance of this lease in no way commits the Land Board to approval of coal bed methane production on this lease.  
Any coal bed methane extraction wells would require subsequent review and approval by the board.

3 The TLMD will complete an initial review for cultural resources and, where applicable, paleontological resources of 
the area intended for disturbance and may require a resources inventory.  Based on the results of the inventory, the 
TLMD may restrict surface activity for the purpose of protecting significant resources located on the lease premises.

4 The lessee shall be responsible for controlling any noxious weeds introduced by lessee's activity on State-owned 
land and shall prevent or eradicate the spread of those noxious weeds onto land adjoining the lease premises.

5 The definitions of "oil" and "gas" provided in 82-1-111, MCA, do not apply to this lease for royalty calculation 
purposes.

6 If the State does not own the surface, the lessee must contact the owner of the surface in writing at least 30 days 
prior to any surface activity.  A copy of the correspondence shall be sent to TLMD.

7 Due to unstable soil conditions on this tract and/or topography that is rough and/or steep, surface use may be 
restricted or denied.  Seismic activity may be restricted to poltershots.

8 The lessee is responsible to pay for all damages, including penalties and charges assessed by the USDA-CFSA on 
CRP lands, as a result of drilling and production on the tract.

9 This lease is located within MT-DFWP sage-grouse general habitat.  Active general area sage-grouse leks are not 
currently known to exist on or within 2 miles of this lease.  Proposed activities must comply with the Montana 
Greater Sage-Grouse Habitat Conservation Strategy and amendments thereto.

10 Unless otherwise approved by the Department in writing, wells and related surface infrastructure, including new road 
construction, are prohibited within 1/2 mile of the centerline of a navigable river, lake or reservoir, and within 1/4 mile 
of direct perennial tributary streams of navigable waterways, on or adjacent to the tract.  No surface occupancy is 
allowed within the bed of a river, stream, lake or reservoir, islands and accretions or abandoned channels.  

11 Due to the floodplain/wetlands area(s), surface use may be restricted or denied.

12 This tract contains navigable riverbeds.  No surface occupancy is allowed within the bed of the navigable river, 
abandoned channels, or on islands and accretions.  In addition, upon completion of a successful well, where river 
title is disputed, the lessee will file an interpleader action under Rule 22, M.R.Civ.P. in the Montana District Court, or 
other court having jurisdiction, in which the leased lands are located for all acreage within the lease in which the title 
is disputed.  The lessee shall name all potential royalty claimants as defendants.

13 If the lessee completes a successful oil and/or gas well, and if land title is disputed, the lessee shall fund 
professional land surveys as needed to determine the location and acreage encompassed by the spacing and/or 
pooling unit and the state lease acreage within that unit.  Surveys shall be conducted by a licensed land surveyor 
acceptable to the Department, and shall be prepared pursuant to survey requirements provided by the Department.

State of Montana
Oil & Gas Lease Sale - September 3, 2014

Stipulations
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14 This lease is located near the Rocky Mountain Front and includes areas that are environmentally sensitive.  
Therefore, except as otherwise provided below, the lessee shall not conduct any surface operations on the lease 
premises.  If the lessee determines that surface operation on the lease premises may be required, the lessee shall 
submit a proposed Operating Plan or Amendment to an existing Operating Plan to the State Board of Land 
Commissioners describing in detail the proposed operations.  No surface activities shall occur on the lease premises 
unless and until the Operating Plan or Amendment is approved by the Board.  In determining whether to approve 
the proposed Operating Plan or Amendment, the following provisions shall apply:  

1)  If the lessee proposes an activity that does not entail any significant surface disturbance, the Board may approve 
the same after completion of the appropriate environmental review in accordance with the Montana Environmental 
Policy Act (MEPA) and an opportunity for public comment on the proposed activity has been provided.  

2)  Before the Board approves any proposed activity on the lease premises that entails a significant surface 
disturbance, an environmental impact statement (EIS) shall be completed in accordance with MEPA.  The EIS shall 
analyze the potential impacts of alternative and future potential levels of oil and gas development and extraction on 
an ecosystem scale as the ecosystem is defined by the "Limits of Acceptable Change - Bob Marshall Wilderness 
Complex" adopted by the Montana Department of Fish, Wildlife and Parks in December 1991.  The analysis shall 
consider all relevant information, which may include, but is not limited to, existing environmental reviews and 
management plans.  Public involvement in the environmental review process shall be actively solicited by the 
preparer of the environmental review document and shall include, at minimum, adequately noticed public meetings 
in at least three communities including Great Falls and Helena.  

3)  The proposed surface activity shall adhere to the "Interagency Rocky Mountain Front, Wildlife 
Monitoring/Evaluation Program, Management Guidelines for Selected Species" adopted by the Montana 
Department of Fish, Wildlife and Parks in September 1987, or any successor guidelines thereto.  

4)  The Board may refuse to approve any proposed surface operations if it determines that they do not constitute the 
best use of trust resources or are not in the best interest of the State of Montana.
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 B. Wheatland County 





Land Board Agenda Item 
September 15, 2014 

 
 
914-4A Land Banking Parcels: Preliminary Approval for Sale – Fergus County 
 
 Location:  Fergus County 
 
 Trust Benefits: Common Schools 
 
 Trust Revenue:  (appraisal to be completed after preliminary approval) 
 
 
Item Summary 
 
The Department of Natural Resources and Conservation (DNRC) requests preliminary approval 
of one parcel totaling approximately 640 acres nominated for sale in Fergus County.  The sale 
was nominated by the lessee and the parcel is located approximately ten miles southeast of 
Winifred, Montana.   
 
 

Sale # # of 
Acres Legal Nominator Trust 

715 640±        ALL, 
        Section 16, T20N-R20E Edward Butcher Common 

Schools 
 
 
Sale parcel 715 includes approximately 121 acres of hay land and 519 acres of grazing land.  
The parcel has below average productivity for agricultural and grazing lands statewide. 
 
The parcel is not legally accessible by the public.  
 
No potentially negative issues were identified through the Montana Environmental Policy Act 
(MEPA) process regarding the sale of this parcel.   
 
 
DNRC Recommendation 
The director recommends that the Land Board grant preliminary approval to sell this parcel. 
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Fergus County Sale Location Map 
 

 
 

Sale 715 
ALL, Section 16, T20N-R20E  

Edward Butcher 

             

Sale 715 
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Land Board Agenda Item 
September 15, 2014 

 
 
914-4B Land Banking Parcels: Preliminary Approval for Sale – Wheatland County  
 
 Location:  Wheatland County 
 
 Trust Benefits: Common Schools 
 
 Trust Revenue:  (appraisal to be completed after preliminary approval) 
 
 
Item Summary 
 
The Department of Natural Resources and Conservation (DNRC) requests preliminary approval 
of one parcel totaling approximately 640 acres nominated for sale in Wheatland County.   The 
sale was nominated by the lessee and the parcel is located approximately twelve miles 
southeast of Judith Gap, Montana. 
 
 

Sale # # of 
Acres Legal Nominator Trust 

716 640±        ALL, 
        Section 16, T10N-R17E Douglas Ross Common 

Schools 
 
 
Sale parcel 716 is used primarily for livestock grazing purposes.  The parcel has below average 
productivity for grazing lands statewide. 
 
The parcel is not legally accessible by the public.  
 
No potentially negative issues were identified through the Montana Environmental Policy Act 
(MEPA) process regarding the sale of this parcel.   
 
 
DNRC Recommendation 
The director recommends that the Land Board grant preliminary approval to sell this parcel. 
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Wheatland County Sale Location Map 

 

 
 

Sale 716 
ALL, Section 16, T10N-R17E 

Douglas Ross 
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COMMERCIAL LEASE: PROPOSED 
AGREEMENT – LEWIS AND CLARK 

COMMERCE CENTER 
  

 





 Land Board Agenda Item 
September 15, 2014 

 
 
914-5 Commercial Lease: Proposed Agreement – Lewis and Clark Commerce Center  
 
 Location:  Gallatin County 
 
 Trust Benefits: Common Schools 
 
 Trust Revenue:  $51,000 annually 
 
 
Item Summary 
 
The Department of Natural Resources and Conservation (DNRC) is requesting approval to issue a long term 
lease for 5.343 acres within the southwest quarter of Section 36, Township 1S, Range 5E, in Gallatin County, 
Montana.  The lease area is located within the Lewis and Clark Commerce Center subdivision on the corner 
of Simmental Way and Boot Hill Court Road in Bozeman. 
 
CS Construction, whose address is 2149 West Durston #31, Bozeman, MT 59718, plans to lease and 
develop the site for a combination of mini storage units as well as office and conference space.   
 
Lease Area:  5.343 + acres 
 
Term:   40 years with options to renew for one additional 40-year term, and subsequently one 

additional 19-year term, for a maximum lease term of 99 years. 
  
Rent:   Base rent for year 1 will be $51,000, which is 5.477 percent of market value.  The 

rental amount will increase annually at a rate of 2 percent.  Market adjustments will 
occur every 15 years; the land will be reappraised and the rent for that year will be 
the new land value multiplied by the higher of the bid rate (5.477 percent) or the 
minimum statutory lease rate at the time.     

 
Improvements:  Lessee will be responsible for construction of all improvements.  All improvements 

will revert to the state at termination. 
 
Utilities:   Lessee will install all utility lines, roads, and sidewalks necessary to serve the 

planned development.  Lessee is responsible for payment of all applicable utilities.  
 
Taxes:   Lessee will pay taxes and specials assessments assessed by the City of Bozeman, 

and/or Gallatin County. 
 
Insurance:   Lessee is required to obtain and maintain liability, property, and worker’s 

compensation insurance.   
 
Security Deposit:  Lessee agrees to pay the lessor a security deposit of $17,000.  
 
DNRC Recommendation 
 
The director recommends that the Land Board approve the issuance of a commercial lease agreement to CS 
Construction. 
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 COMMERCIAL LEASE 
 

HELENA, MONTANA 

THIS COMMERCIAL LEASE (this “Lease”) is entered into as of the 1st day of 
September, 2014, (the “Commencement Date”), by and between the Montana State Board of 
Land Commissioners, whose address is P.O. BOX 201601 Helena, MT 59620-1601 
(hereinafter referred to as “Lessor”), and Chase–Skogen Construction Co., a Montana company 
whose address is 2149 W. Durston #31, Bozeman, Mt 59718 (hereinafter referred to as the 
“Lessee”).  

 
1. DEFINITIONS AND EXHIBITS. 

1.1 Definitions.  In this Lease, the following defined terms have the meanings set 
forth for them below: 

“Adjusted Base Rent” is the previous year’s Base Rent multiplied by the 
Adjustment Period Escalator.   

“Adjustment Period” is a multi-year Lease period as specified in Exhibit B, Rent 
Schedule during which a calculated Adjustment Period Escalator is applied annually to the prior 
year’s Base Rent. 

 “Adjustment Period Escalator” is 2% annually.  

“Affiliates” means, with respect to any party, any entities or individuals that 
control, are controlled by, or are under common control with such party, together with its and 
their respective partners, members, venturers, directors, officers, shareholders, trustees, trustors, 
beneficiaries, agents, employees and spouses.  

“Base Rent” means the amount obtained by (a) multiplying the Land Value by the 
Lease Area, and (b) multiplying the resulting product by the Lease Rate Percentage, and as 
periodically adjusted by the Adjustment Period Escalator.  Base rent for the First Lease Year is 
$51,000, as bid in the lease proposal and prorated per the terms of this lease in section 3.1 BASE 
RENT.  

 
 “Building” means any enclosed building constructed or installed upon the Land.  

“Commencement Date” means the effective first date of this lease, as written 
herein above.    

“Commercial Purpose” per MCA 77-1-902(3)(a) means an industrial enterprise, 
retail sales outlet, business and professional office building, warehouse, motel, hotel, hospitality 
enterprise, commercial or concentrated recreational use, multifamily residential development, 
and other similar business.   
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“Default Rate” shall mean 1% per month. 

 “Environmental Claims” means any and all administrative, regulatory or judicial 
actions, suits, demands, demand letters, claims, liens, notices of non-compliance or violation, 
investigations or proceedings relating in any way to any Environmental Law (hereafter, 
“Claims”) or any permit issued under any such Environmental Law, including, without limitation 
(a) any and all Claims by governmental or regulatory authorities for enforcement, cleanup, 
removal, response, remedial or other actions or damages pursuant to any applicable 
Environmental Law, and (b) any and all Claims by any third party seeking damages, 
contribution, indemnification, cost recovery, compensation or injunctive relief resulting from 
Hazardous Substances or arising from alleged injury or threat of injury to health, safety or the 
environment.  

“Environmental Laws” means any existing and future Laws relating to, or 
imposing liability or standards of conduct concerning the protection of human health, the 
environment or natural resources, or relating to the manufacture, processing, distribution, use, 
treatment, storage, disposal, transport, handling, Releases or threatened Releases of Hazardous 
Substances, including, without limitation, The Comprehensive Environmental Cleanup and 
Responsibility Act, 75-10-701, et seq., MCA; the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.; the Hazardous 
Materials Transportation Act, as amended, 49 U.S.C. § 1801, et seq.; the Resource Conservation 
and Recovery Act, as amended, 42 U.S.C. § 6901, et seq.; the Federal Water Pollution Control 
Act, as amended, 33 U.S.C. § 1251, et seq.; the Toxic Substances Control Act, 15 U.S.C. § 2601, 
et seq.; the Clean Air Act, 42 U.S.C. § 7401, et seq.; and the Safe Drinking Water Act, 42 U.S.C. 
§ 300(f), et seq.  

“Expiration Date” means the date the Term ends. 

“First Lease Year” means the first twelve month period starting on the 
Commencement Date. 

“Foreclosure Transferee” means any foreclosure purchaser or other transferee of 
Lessee’s interest under this Lease who acquires such interest at the sale conducted by virtue of, 
or otherwise in connection with, a foreclosure of any Leasehold Mortgage or any conveyance in 
lieu of such foreclosure.  

“Hazardous Substances” means any and all substances, materials or wastes that 
are declared to be, or defined or regulated as, hazardous or toxic in CECRA, Section 75-10-701, 
et seq., MCA, or under any Environmental Law.   

“Improvements” mean any Buildings, structures, pavement, landscaping, lighting 
fixtures or other improvements now or later installed or constructed upon the Land.  

“Land” means the real property within the lease area consisting of approximately 
5.343 acres located within Section 36 in Township 1 South Range 5 East, PMM, City of 
Bozeman, Gallatin County, Montana, as generally depicted on Exhibit A. 
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“Land Value” means the full market value of the Lease Area as determined by the 
applicable appraisal.   

 “Laws” means, subject to Section 5.2, any and all present or future federal, state 
or local laws (including common law), statutes, ordinances, rules, regulations, orders, decrees or 
requirements of any and all governmental or quasi-governmental authorities having jurisdiction 
over the Land described in this Lease.   

  “Lease Area” means the Land as shown and described on Exhibit A.  
 

“Lease Rate Percentage” means 5.477% of the appraised value of $931,000. 
 
“Lease Year” means, after the First Lease Year, each successive Lease Year is the 

one-year period during the Term from March 1 to the last day of February.  
   

“Leasehold Mortgage” means any mortgage, deed of trust, assignment of rents, 
assignment of leases, security agreement or other hypothecating instrument encumbering 
Lessee’s interest under this Lease or the leasehold estate in the Premises hereby created, Lessee’s 
rents and other sums due from any Sublessees, Lessee’s rights under Subleases and any other 
agreements executed in connection with Lessee’s use or operation of the Premises, or Lessee’s 
interest in any fixtures, machinery, equipment, Land, Buildings, Improvements or other property 
constituting a part of the Premises. 

“Leasehold Mortgagee” means the holder(s) of any promissory note or the 
obligee(s) of any other obligation secured by a Leasehold Mortgage. 

“Lessee’s Address” means:  
 Chase – Skogen Construction Co. 
 2149 W. Durston #31 

Bozeman, MT 59718  
 

“Lessor’s Address” means: 
Montana Department of Natural Resources and Conservation 
Attn: Real Estate Management Bureau Property Mgmt Section 
1625 Eleventh Avenue 
PO BOX 201601 
Helena, MT 59620-1601 

 
  With copies to: 

DNRC Central Land Office 
8001 North Montana Avenue 
Helena, MT 59602 
 
DNRC Bozeman Unit 
2273 Boot Hill Court Suite 110 
Bozeman, MT 59715 
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“Market Adjustment” shall have the meaning and will occur as set forth in 

Exhibit B, Schedule 1.   

 “Premises” means the Land and all Improvements.  

  “Qualified Mortgagee” means any Leasehold Mortgagee who notifies Lessor in 
writing of its name, its address for notices and the fact that it is a Leasehold Mortgagee and 
includes with such notice a copy of any Leasehold Mortgage by virtue of which it became a 
Leasehold Mortgagee.   

 “Release” means disposing, discharging, injecting, spilling, leaking, leaching, 
dumping, emitting, escaping, emptying, seeping, placing or the like, into or upon any land, 
surface water, groundwater or air, or otherwise entering into the environment.  

“Rent” means Initial Rent, Base Rent, Reduced Rent and all other amounts 
required to be paid by Lessee under this Lease.  

“Security Deposit” means a dollar amount equal to $17,000 and further defined in 
section 18.1. 

“Sublease” means a sublease, license, concession or other agreement (whether 
written or oral) according to which Lessee grants any party the right to use or possess all or any 
portion of the Premises.  

“Sublessee” means any party to whom Lessee grants the right to possess all or any 
portion of the Premises according to a Sublease.  

”Substantial Damage” means harm to Improvements that renders the Premises 
inoperable for its intended use for more than 180 days.  

“Substantial Taking” means a Taking of at least 15% of the Land or 
Improvements which, in Lessee’s and Lessor’s reasonable judgment, will materially and 
adversely interfere with any development or use of the Premises that Lessee is then conducting 
or intends in good faith to conduct in the future.  

“Supplemental Billing” means a one-time rental for the difference in time between 
the end of the First Lease Year and the beginning of lease year two.  The purpose for the rental 
period is to facilitate the transition to a standard Lease Year for billing, and contract management 
purposes. The supplemental billing will be in the amount of the First Lease Year rental and prorated 
through the first occurrence of February 28. 

“Taking” means the taking of all or any portion of the Premises as a result of the 
exercise of the power of eminent domain or condemnation for public or quasi-public use or the 
sale or conveyance of all or part of the Premises under the threat of condemnation.  
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“Taking Date” means, with respect to any Taking, the date on which physical 
possession of the portion of the Premises that is the subject of such Taking is transferred to the 
condemning authority.  

“Taxes” means all general ad valorem real and personal property taxes and 
assessments levied upon or with respect to the Premises or the personal property used in 
operating the Premises, and all taxes, levies and charges which may be assessed, levied or 
imposed in addition to, or in replacement of, all or any part of ad valorem real or personal 
property taxes or assessments as revenue sources, and which in whole or in part are measured or 
calculated by or based upon the Premises, the leasehold estate of Lessor, Lessee or the 
Sublessees, or the rents and other charges payable by Lessee or the Sublessees.  Taxes will not 
include any income taxes of Lessor.  Taxes shall also include any so-called “beneficial” use taxes 
imposed by Laws.  

“Tax Year” means a 12-month period for which Taxes are assessed by the 
applicable taxing authority.  

“Term” means the duration of this Lease, beginning on the Commencement Date 
and ending on the Expiration Date, unless terminated earlier or extended further as provided in 
this Lease.  

“Title Company” means a national title company having offices in the state of 
Montana.  

1.2 Exhibits.  The Exhibits listed below are attached to and incorporated in this 
Lease.  In the event of any inconsistency between such Exhibits and the terms and provisions of 
this Lease, the terms and provisions of the Lease will control.  The Exhibits to this Lease are:  

Exhibit A Plat  

Exhibit B - Rental Schedule. 

Exhibit C - Limited Power of Attorney. 

Exhibit D – Sample Ground Lessor Non-disturbance and Attornment Agreement.  

 

2. LEASE TERM. 

2.1 Lease.  Subject to the terms, covenants, conditions and provisions of this Lease, 
Lessor leases to Lessee and Lessee leases from Lessor the Land for the Term of 40 years from and 
after the Commencement Date. 

2.2 Lessee’s Renewal Option.  Subject to the terms and provisions of this 
Section 2.2, Lessee, at its option, may extend the Term of this Lease for an additional 40 year 
term and subsequently one additional 19 year term, (collectively, the “Renewal Terms”) provided, 
however, that the last of any such Renewal Terms must terminate no later than a date that is 99 
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years after the Commencement Date, per MCA 77-1-904 (1).  The lease fee will be adjusted at 
renewal according to the process outlined in Schedule 1 of Exhibit B.  To exercise each such 
option, Lessee must deliver notice of the exercise thereof to Lessor no later than 120 days prior to 
the expiration of (a) the initial Term as described in section 2.1, in the case of Lessee’s option 
with respect to the first Renewal Term, or (b) the Term as extended by the previously exercised 
Renewal Term. Should Lessee fail to give said timely notice, and Lessor gives notice to Lessee 
that the Lease is therefore terminated, Lessee shall have sixty days to cure notice provision and to 
exercise extension option.  

2.3 Lessor and Lessee Covenants.  Lessor covenants to observe and perform all of 
the terms, covenants and conditions applicable to Lessor in this Lease.  Lessee covenants to pay 
the Rent when due, and to observe and perform all of the terms, covenants and conditions 
applicable to Lessee in this Lease.  

2.4 Quiet Enjoyment.  Lessor covenants that during the Term, Lessee will have quiet 
and peaceful possession of the Premises, subject only to the terms and conditions of this Lease.  

2.5 Condition of Premises.  Except as expressly set forth in this Lease, Lessee 
accepts possession of the Premises on the Commencement Date in their then-current condition on 
an “AS IS, WHERE IS AND WITH ALL FAULTS” basis.   

3. RENT.   

3.1 Base Rent.  Commencing on the Commencement Date, then throughout the 
Term, Lessee agrees to pay Lessor, without deduction or offset of any kind or prior notice or 
demand, according to the following provisions.  Base Rent during each Lease Year will be 
payable annually in the amount specified, for such Lease Year, in advance, on or before the first 
day of March.   

3.2 Terms of Payment.  Per MCA 77-1-905 (1) The First Lease Year is the twelve 
month period beginning on the commencement date.  The First Lease Year rental payment must 
be paid by cashier's check, and payment is due upon execution of the lease.  Failure to pay the 
First Lease Year's rental at the time of lease execution will result in the cancellation of the lease 
and forfeiture of all money paid.   

Following the First Lease Year, a Lease Year will be March 1st – February 28th.  Further, lease 
year two rental will begin at the first occurrence of March 1 following the First Lease Year.  If the 
First Lease Year does not end on February 28, there will be a Supplemental Billing for the 
difference in time between the end of the First Lease Year and the beginning of the lease year 
two. The supplemental billing will be in the amount of the First Lease Year rental and prorated 
through the first occurrence of February 28.  See Schedule 1 to Exhibit B for the rental exhibit 
payment table.   

All Rent will be paid to Lessor in lawful money of the United States of America, at Lessor’s 
Address, without notice or demand and without right of deduction, abatement or setoff, or to such 
other person or at such other place as Lessor may from time to time designate by written notice to 
Lessee.  Lessee hereby acknowledges that late payment by Lessee to Lessor of Rent will cause 
Lessor to incur costs not contemplated by this Lease, the exact amount of which will be extremely 
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difficult to ascertain.  Accordingly, if any installment of Rent shall not be received by date 
such amount is due, then, without further notice, Lessee shall pay to Lessor a late charge 
equal to 10% of the overdue amount.  The parties hereby agree that such late charges represent 
a fair and reasonable estimate of the cost that Lessor will incur by reason of the late payment by 
Lessee.   

3.3 Net Lease; Additional Rent.  It is the intent of the parties that the Base Rent 
provided in this Lease will be a net payment to Lessor and that Lessor will not be required to pay 
any costs or expenses or provide any services in connection with the Premises and Lessee will 
bear all costs and expenses relating to the Premises.  Accordingly, Lessee covenants and agrees to 
pay, in addition to Base Rent, as additional Rent, but subject to the foregoing and the other 
provisions of this Lease, all costs and expenses relating to the Premises which accrue during or 
are allocable to the Term, including, without limitation:  (a) the entire cost of designing, 
constructing or altering the Improvements; (b) insurance costs; (c) taxes and special assessments; 
(d) utility charges; and (e) maintenance and repair expenses of the lease land or lessee owned 
improvements..  This provision shall not be deemed to require Lessee to pay any overhead, 
supervisory or management costs incurred by Lessor concerning this Lease. 

4. IMPROVEMENTS AND ALTERATIONS. 

4.1 Lessor’s Approvals Under Lease.  Lessor has the right to review or approve 
matters relating to the development, placement, replacement or modification of the Premises by 
Lessee or the installation, construction, change or alteration of, addition to or removal or 
demolition of, any Improvements, or the use or enjoyment of the Premises, for any of which a 
Major Amendment is required to effectuate the change. For purposes of this Section 4.1, “Major 
Amendment” means an amendment of land use regulations that requires (by applicable Laws in 
effect as of the Commencement Date) an official vote by the City Council or, if the City Council 
delegates or is required to delegate by Laws its authority to a commission or other governmental 
or quasi-governmental authority, an amendment that would have required an official vote by the 
City Council as of the Commencement Date.  Any approval of Lessor hereunder will not be 
unreasonably withheld.   

4.2 Improvements and Alterations.  Per MCA 77-1-906 (1) the Lessee shall be 
solely responsible for the expense of maintenance and operation of the enterprise, business, or 
venture and all improvements made and constructed in support of any commercial purpose during 
the term of the Lease.  The foregoing sentence shall in no way impose on Lessee any obligation to 
maintain or operate any public utilities, roads or other infrastructure placed, installed or 
constructed on the Premises that are owned by a utility company or the public or that have 
otherwise been dedicated for public use unless the City requires otherwise.  Subject to the terms 
and conditions of Section 4.1, Lessee, may at any time and from time to time during the Term, 
with the prior consent or approval from Lessor, which consent or approval shall not be 
unreasonably withheld (except as provided in Section 4.1), cause or permit any Buildings, 
structures, utilities, roadways or other Improvements to be installed or constructed on, over, under 
or across the Land or any part thereof and may cause or permit any Improvements now or later 
installed or constructed on the Land to be changed, altered, added to or removed or demolished in 
whole or in part. After approval from Lessor has been obtained, Lessee will provide Lessor notice 
of the commencement of any of the work set forth in the preceding sentence at least 10 business 
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days before the commencement of the same. Such requirement for Lessor approval and of giving 
notice of commencement of work shall not be required for work conducted solely within any 
Building or for routine exterior maintenance or repair of any Improvement. Lessee will pay all 
costs and expenses arising out of the installation, construction, change or alteration of, addition to 
or removal or demolition of, any Improvements by Lessee and will cause all Improvements to be 
installed, constructed, changed, altered, added to, removed or demolished in accordance with 
applicable Laws.  Lessor will have the right to post notices of non-responsibility or similar notices 
on the Premises in order to protect the Premises against any liens resulting from such work.  Upon 
completion of the initial Improvements for the Premises or thereafter at the same time as the City 
may require the same, Lessee shall deliver to Lessor an engineer’s certificate for the Premises and 
an electronic “as-built” survey of the Premises in both AutoCAD and .pdf format as soon as 
reasonably practicable.  

4.3 Governmental Approvals and Permits.  Subject to the terms and conditions of 
Section 4.1, Lessee will have the right to apply for and secure, in Lessor’s name if necessary, such 
governmental approvals, permits or other authorizations (including, without limitation, rezonings, 
master or final site plans, subdivision or P.U.D. plats and agreements, building permits, grading 
permits, sign permits and certificates of occupancy) as may be necessary or appropriate in 
connection with the development of the Premises or the installation, construction, change or 
alteration of, addition to or removal or demolition of, any Improvements, or the use or enjoyment 
of the Premises.  Lessor will fully cooperate with Lessee’s efforts to obtain such approvals, 
permits and other authorizations, including, without limitation, the execution by Lessor of any 
and all required submissions or applications within 10 days after Lessee submits the same to 
Lessor.  Without limitation on Lessor’s obligations set forth above, Lessor may agree to execute a 
revocable power of attorney appointing Lessee as its true and lawful attorney-in-fact to execute 
and deliver any such instruments and documents in Lessor’s name or Lessee’s name or otherwise, 
consistent with the terms, conditions, and restrictions set out in this Lease.   The Lessor, in its sole 
discretion, shall decide whether such a Power of Attorney shall be issued and shall decide its 
term.  In any event, any such Power of Attorney shall terminate upon the expiration or 
termination of the Term of this Lease.  Lessor acknowledges and agrees that Lessee’s subdivision 
application will seek subdivision and plat solely of the Land and will not include the plat of 
additional lots within the property owned by Lessor in the vicinity of the Land.  

4.4 Title to Improvements.  During the Term, Lessee or its designated Sublessees 
will be deemed to own, and will hold title to, all Improvements and will be entitled to all 
depreciation deductions, investment tax credits, deductions for taxes and any other tax advantages 
resulting from the ownership of the Improvements, subject to the Lessor’s reversionary interest in 
the Improvements upon the expiration or termination of the Lease.  Lessee, with the consent of 
Lessor which shall not be unreasonably withheld, shall have the right to grant liens or other 
security interests in the Improvements.  On the expiration or earlier termination of the Term: 
(a) title to all Improvements then held by Lessee, except moveable personal property not 
constituting fixtures, will automatically vest in Lessor without representation or warranty per 
Montana Code Annotated 77-1-906 (2); and (b) title to all Improvements then held by any 
Sublessee will remain in such Sublessee until the expiration or earlier termination of the term of 
such Sublessee’s Sublease, at which time title to such Improvements will automatically vest in 
Lessor without representation or warranty. 
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4.5 Utility and Road Infrastructure.  Lessee will install water, sewer, stormwater, 
electric, communication lines, natural gas lines (the “Utility Lines”), and roads (including 
sidewalks) as required by the City for the development of the leased land    

5. USE AND OCCUPANCY. 

5.1 Use.  Subject to the requirements of Section 4.1, Lessee may make use of the 
Premises for any and all lawful uses and purposes that are consistent with applicable Laws.  
Lessee shall maintain the Premises in a clean, orderly and neat fashion, ordinary wear and tear 
and damage by casualty and condemnation excepted.  Lessee shall keep the Premises in good 
repair and shall not commit waste or permit impairment or deterioration of the Premises, ordinary 
wear and tear and damage by casualty and condemnation excepted. 

5.2 Shared Access.  A mutual access route for a common driveway and ingress and 
egress for Lewis and Clark Commerce Center Lot 1 and Lot 2 of Block 2, has been established as 
described on Exhibit E.    The mutual access route is established for the benefit of, and inure to, 
the lessees of the above described lots, their successors and assigns, their agents, employees, 
tenants, and guest of tenants, and shall burden their respective parcels.  The lessees and their 
assigns shall be responsible for the maintenance and repair of their respective portions of the 
shared access route, including the street approach and public sidewalk.  The mutual access route 
shall remain free and clear at all times from all encumbrances.  

5.3 Compliance.  Lessee will comply with all Laws applicable to Lessee’s use and 
occupancy of the Premises and will keep and maintain the Premises in compliance with all 
applicable Laws.  Lessee covenants and agrees that Lessee will not modify any document 
encumbering the Land that will (a) cause Lessee to be in violation of the terms of this Lease, 
and/or (b) materially increase the financial obligations of Lessor that exist in the documents 
encumbering the Land as of the date of execution of this Lease.  Lessee will have the right, 
however, to contest or challenge by appropriate proceedings the enforceability of any Law or their 
applicability to the Premises or Lessee’s use or occupancy thereof provided that Lessee complies 
with such Law during the pendency of Lessee’s contest or challenge of it, so long as Lessee 
diligently prosecutes the contest or challenge to completion and, in the event Lessee loses the 
contest or challenge, thereafter continues to abide by and conform to such Law.  Lessor and 
Lessee shall reasonably cooperate with one another and shall in no event attempt to hinder the 
other’s efforts or take a position adverse to one another and their rights under this Lease.  Lessee 
agrees to defend (with attorneys reasonably satisfactory to Lessor), protect, indemnify and hold 
harmless Lessor and its employees, agents, and representatives from and against any and all 
liabilities, obligations, losses, damages (excluding consequential damages and punitive damages), 
penalties, actions, judgments, suits, claims, costs, expenses and disbursements (including 
reasonable attorneys’ and consultants’ fees and disbursements) of any kind or nature whatsoever 
that may at any time be incurred by, imposed on or asserted against any of them directly or 
indirectly based on, or arising or resulting from Lessor, at Lessee’s request, joining in any contest 
permitted under this Section 5.2.  Notwithstanding anything contained in this Lease to the 
contrary, Lessor and Lessee specifically acknowledge and agree that this Lease is subject to the 
further provisions of Title 77 of the Montana Code Annotated.  The Lessee agrees to comply with 
all applicable laws, rules, and regulations in effect upon the Commencement Date of this Lease 
and those laws, rules, and regulations which may be enacted or adopted thereafter from time to 
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time and which do not impair or impede the obligations of this Lease and which do not deprive 
the Lessee of an existing property right recognized by law.  

5.4 Environmental Matters.   

(a) Compliance with Environmental Laws. Lessor has made no 
representations to Lessee concerning the presence of Toxic or Hazardous Substances 
within the definition of MT Comprehensive Environmental Cleanup and Responsibility 
Act (CECRA) on the Land.  Based upon Lessor’s lack of representations, the Lessee 
agrees as follows: 

(i) Lessee will (A) comply with all Environmental Laws applicable to 
the operation or use of the Premises by Lessee or the construction, installation, 
alteration or demolition of any Improvements by Lessee; (B) use reasonable 
efforts to cause all Sublessees and other persons occupying the Premises to 
comply with all Environmental Laws; (C) immediately pay or cause to be paid all 
costs and expenses incurred by Lessee in such compliance; and (D) keep or cause 
the Premises to be kept free and clear of any liens arising from Lessee’s use and 
occupancy of the Premises imposed thereon pursuant to any Environmental Laws. 

(ii) Lessee will not generate, use, treat, store, Release or dispose of, or 
permit the generation, use, treatment, storage, Release or disposal of, any 
Hazardous Substances on the Premises, or transport or permit the transportation of 
any Hazardous Substances to or from the Premises, in each case in any quantity or 
manner which violates any Environmental Law. 

(iii) However, the provisions of this Lease shall not prohibit the 
transportation to and from, and use, storage, maintenance and handling within, the 
Premises of chemicals, substances or medical supplies customarily and lawfully 
used in medical offices (or such other business or activity expressly permitted to 
be undertaken in the Premises, but only as an incidental part of such business or 
activity); provided: (a) such chemicals, substances or medical supplies shall not 
be disposed of, released, discharged or permitted to leak or spill on the Land and 
shall be transported to and from the Premises in compliance with all applicable 
Laws; and (b) any remaining such chemicals, substances or medical supplies shall 
be completely, properly and lawfully removed from the Property upon expiration 
or earlier termination of this Lease.  Further, the provisions of this lease shall not 
prohibit the generation, treatment, storage, disposal or transport of medical waste 
in connection with the use of all or any portion of the Premises as medical offices.  
Lessee covenants and agrees that the storage, handling, removal, and disposal of 
all medical waste at or from the Premises shall be done in compliance with all 
applicable Laws, and such storage handling, removal, and disposal shall be 
performed at Lessee’s sole cost and expense. 

(iv) If Lessor has knowledge of any pending or threatened 
Environmental Claim against Lessee or the Premises or has good reason to 
believe that Lessee or the Premises are in violation of any Environmental Law, at 

914-5



16 
 

Lessor’s written request (such request shall describe the basis for such request in 
reasonable detail), at any time and from time to time, Lessee will provide to 
Lessor an environmental site assessment report concerning the Premises, prepared 
by an environmental consulting firm reasonably approved by Lessor, indicating 
the presence or absence of Hazardous Substances and the potential cost of any 
removal or remedial action in connection with any Hazardous Substances on the 
Premises.  Any such environmental site assessment report will be conducted at 
Lessee’s sole cost and expense.  If Lessee fails to deliver to Lessor any such 
environmental site assessment report within 90 days after being requested to do so 
by Lessor pursuant to this Section 5.3(a)(iii), Lessor may obtain the same, and, 
subject to the limitations set forth in Section 18.18 below, Lessee hereby grants to 
Lessor and its agents access to the Premises and specifically grants to Lessor an 
irrevocable non-exclusive license to undertake such an assessment, and the cost of 
such assessment (together with interest thereon at the Default Rate) will be 
payable by Lessee on demand. 

(v) Lessor may, at its option, at any time and from time to time, obtain 
at its sole cost and expense an environmental site assessment report for the 
Premises, and, subject to the limitations set forth in Section 18.18 below, Lessee 
hereby grants to Lessor and its agents access to the Premises and specifically 
grants to Lessor an irrevocable non-exclusive license to undertake such an 
assessment. 

(vi) At its sole expense, Lessee will conduct any investigation, study, 
sampling or testing, and undertake any cleanup, removal, remedial or other action 
necessary to remove and clean up all Hazardous Substances from the Premises, 
which are on the Premises as a result of Lessee’s activities under the Lease, which 
must be so removed or cleaned up in accordance with the requirements of any 
applicable Environmental Laws, to the reasonable satisfaction of a professional 
environmental consultant selected by Lessor, and in accordance with all such 
requirements and with orders and directives of all governmental authorities. 

(b) Lessee Indemnity.  Lessee agrees to defend (with attorneys reasonably 
satisfactory to Lessor), protect, indemnify and hold harmless Lessor from and against 
any and all liabilities, obligations (including removal and remedial actions), losses, 
damages (excluding punitive damages), penalties, actions, judgments, suits, claims, 
costs, expenses and disbursements (including reasonable attorneys’ and consultants’ 
fees and disbursements) of any kind or nature whatsoever that may at any time be 
incurred by, imposed on or asserted against Lessor directly or indirectly based on, or 
arising or resulting, in whole or in part, from: (i) the actual or alleged presence of 
Hazardous Substances on the Premises Released by Lessee or anyone acting by, 
through or under Lessee in any quantity or manner which violates Environmental Law, 
or the removal, handling, transportation, disposal or storage of such Hazardous 
Substances by Lessee or anyone acting by, through or under Lessee; or (ii) any 
Environmental Claim with respect to Lessee or the Premises resulting from a Release 
by Lessee or anyone acting by, through or under Lessee (collectively, the “Lessee 
Indemnified Matters”), regardless of when such Indemnified Matters arise.  
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(c) Survival.  The remedial indemnification and reimbursement obligations 
under this Section 5.3 will survive the expiration or earlier termination of this Lease. 

6. UTILITIES AND REPAIRS. 

6.1 Utilities.  Lessee will pay before delinquency all water, sewer, natural gas, 
electricity, telephone and any other utility charges related to the Premises including, without 
limitation, those which, if not paid, may be asserted as a lien or charge against the Premises under 
applicable Laws. 

6.2 Repairs.  Lessee will maintain, repair, replace and keep any Improvements or 
landscaping on the Land from time to time in reasonably good condition and repair in accordance 
with all applicable Laws, including necessary repairs to the interior, exterior and structure of any 
Buildings, mowing of grass and care of shrubs and general landscaping; pay all costs and 
expenses in connection therewith (subject to Section 14.2); and contract for the same in Lessee’s 
own name.  The foregoing will not be construed to limit Lessee’s rights under Section 4.2.   

7. TAXES. 

7.1 Payment of Taxes.  Subject to Section 7.4, Lessee will pay before delinquency, 
directly to the taxing authority, all Taxes that accrue during or are attributable to any part of the 
Term, including privilege taxes, also known as beneficial use taxes, per MCA 15-24-1203.  
Lessee will deliver to Lessor reasonable evidence of payment of all Taxes within 60 days after 
Lessee pays all Taxes.   

7.2 Proration at Beginning and End of Term. If the Term begins on other than the 
first day of a Tax Year or if the Term expires or otherwise terminates on other than the last day of 
a Tax Year, Taxes for the Tax Year in which the Term begins or ends, as the case may be, will be 
prorated between Lessor and Lessee, based on the most recent levy and most recent assessment.  
Such proration will be subsequently adjusted when the actual bills become available for Taxes for 
the Tax Year for which Taxes were prorated.  Any taxes or assessments payable in the first Lease 
Year prior to the Commencement Date shall be the sole responsibility of Lessor.  

7.3 Special Assessments.  Lessee will pay all special assessments and other like 
impositions levied, assessed, or attributable to the Land during the Term; provided, however, that 
Lessee may pay in installments any such special assessments or like impositions that may be so 
paid according to applicable Law and, in such event, Lessee will only be required to pay those 
installments of any such assessments or impositions that become due and payable during the 
Term.  

7.4 Tax Contests.  Lessee will have the right to contest any Taxes or special 
assessments payable by Lessee, provided Lessee (a) provides Lessor with written notice of such 
contest, and (b) makes timely payment of the contested Taxes or special assessments if the Lessee 
loses the contest.  In connection with any such contest, Lessee will have the right, at its sole 
expense, to institute and prosecute, in good faith and with due diligence and in Lessor’s name if 
necessary, any appropriate proceedings.  If requested by Lessee, Lessor may, at Lessee’s expense, 
reasonably cooperate with and join in Lessee’s efforts to contest any such Taxes or special 
assessments.  Lessee agrees to defend (with attorneys reasonably satisfactory to Lessor), protect, 
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indemnify and hold harmless Lessor from and against any and all liabilities, obligations, losses, 
damages (excluding consequential damages and punitive damages), penalties, actions, judgments, 
suits, claims, costs, expenses and disbursements (including reasonable attorneys’ and consultants’ 
fees and disbursements) of any kind or nature whatsoever that may at any time be incurred by, 
imposed on or asserted against Lessor directly or indirectly based on, or arising or resulting from 
Lessor joining in any contest pursuant to this Section 7.4. 

8. WAIVERS AND INDEMNITIES; LIABILITY AND CASUALTY INSURANCE. 

8.1 Acquisition of Insurance Policies.  Lessee shall, at its sole cost and expense, 
procure and maintain, or cause to be procured and maintained during the entire Term, the 
insurance described in this Section 8 (or if not available, then its available equivalent), issued by 
an insurance company or companies licensed to do business in the State of Montana that are 
reasonably satisfactory to Lessor.  

8.2 Types of Required Insurance.  Lessee shall procure and maintain, or cause one 
or more of its Sublessees to provide and keep in force and name Lessor as an additional insured, 
the following during the Term: 

(a) Liability Insurance.  Comprehensive or commercial general liability 
insurance covering claims arising out of the ownership, operation, maintenance, 
condition or use of the Premises, for personal and bodily injury and death, and damage to 
others’ property, with limits of not less than $5,000,000.00 for any one accident or 
occurrence.  Lessee may obtain some portion of this required coverage in the form of an 
excess liability policy.  Lessor will be named as an additional insured in the policy(ies) 
providing such liability insurance, which will include cross liability and severability of 
interests clauses. 

 
(b) Property Insurance.  All-risk fire and extended coverage insurance 

(including standard extended endorsement perils, leakage from fire protective devices 
and other water damage) covering loss or damage to the Improvements on a full 
replacement cost basis, excluding existing architectural and engineering fees, undamaged 
excavation, footings and foundations.  Some or all of such property coverage with respect 
to any Building or other Improvements subject to a Sublease may be maintained through 
self-insurance by the Sublessee, provided that in Lessee’s reasonable judgment such 
Sublessee has sufficient financial capacity to self-insure such Building or Improvements. 

 
(c) Workers’ Compensation Insurance.  Workers’ compensation and 

employer’s liability insurance (with limits satisfying applicable Laws) covering Lessee’s 
employees, officers, agents and representatives employed at the Premises. 

 
8.3 Terms of Insurance.  The policies required under Section 8.2 above, shall name 

Lessor as additional insured and Lessee shall provide promptly to Lessor certificates of insurance 
evidencing the policies obtained by Lessee hereunder as hereinafter described.  Proof of insurance 
(“Proof”) shall consist of either (a) an insurance binder or premium payment receipt, (b) a copy of 
the policy, or (c) an “ACORD 27 Evidence of Property Insurance” or “ACORD 25 Certificate of 
Liability Insurance,” whichever is appropriate (or such other similar certificates), issued by 
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Lessee’s insurer with respect to each required policy.  If Lessee does not deliver the evidence 
required by the preceding sentence before taking possession of the Premises, then Lessee will 
deliver the same within 30 days after taking possession of the Premises.  Thereafter, during the 
Term, within 30 days after the renewal date of each policy, the issuance of a new policy or on 
such other date as Lessor reasonably requires, Lessee will deliver a copy of the latest Proof to 
Lessor.  Each policy of insurance will require the issuer of the insurance policy to give Lessor 
30 days’ advance written notice of the termination or modification of the policy.  Further, all 
policies of insurance described in Section 8.2 above, shall: 

(a) Be written as primary policies not contributing with and not in excess of 
coverage that Lessor may carry. 

(b) Contain an endorsement providing that such insurance may not be 
materially changed, amended or canceled except after 30 days’ prior written notice from 
insurance company to Lessor.  

(c) Expressly provide that Lessor shall not be required to give notice of 
accidents or claims and that Lessor shall have no liability for premiums.  

(d) Any deductibles in excess of $20,000.00 must be approved to in writing 
by Lessor, provided that Lessor shall approve the same within 10 days of request using its 
commercially reasonable business judgment, which for purposes hereof, shall be 
measured by taking into consideration the opinions of three independent insurance 
companies having at least five years of experience insuring projects that are substantially 
similar to Lessee’s project at the Premises. 

9. DAMAGE OR DESTRUCTION. 

 (a) In the event of any Substantial Damage to or destruction of the Property or 
any Improvements thereon from any causes whatever, Lessee shall promptly give written 
notice thereof to Lessor.  Lessee shall promptly repair or restore the Property as nearly as 
possible to its condition immediately prior to such damage or destruction unless Lessor 
and Lessee mutually agree in writing that such repair and restoration is not feasible, in 
which event this Lease shall thereupon terminate.  All such repair and restoration shall be 
performed in accordance with the requirements of Section 4 above.  Lessee's duty to 
repair any damage or destruction of the Property or any Improvements shall not be 
conditioned upon the availability of insurance proceeds, from Lessee's insurance, to 
Lessee from which the cost of repairs may be paid.  Unless this Lease is so terminated by 
mutual agreement, there shall be no abatement or reduction in Rent during such repair 
and restoration.  If a Default by Lessee shall have occurred and be continuing at the time 
such damage or destruction occurs, Lessor may elect to terminate this Lease by providing 
written notice of such election to Lessee. 

 
(b) In the event such damage or destruction occurs within the last ten (10) 

years of the term of this Lease, and if such damage or destruction cannot be substantially 
repaired within one hundred eighty (180) days, either Lessor or Lessee may elect by 
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written notice to the other, within ninety (90) days after the date of such damage or 
destruction, to terminate this Lease.  If neither Lessor nor Lessee elects to terminate this 
Lease, Lessee shall repair or restore the Property as nearly as possible to its condition 
immediately prior to such damage or destruction or construct thereon such other 
improvements as may be approved by Lessor subject to the provisions of Section 9(a) 
above.  In the event Lessor or Lessee elects to terminate this Lease, the Term of this 
Lease shall terminate one hundred twenty (120) days after the date of such damage or 
destruction.   

10. CONDEMNATION. 

10.1 Notice.  If either Lessor or Lessee learns that all or any portion of the Premises 
has been or is proposed to be subjected to a Taking, such party will immediately notify the other 
of such Taking. 

10.2 Termination Option on Substantial Taking.  If a Substantial Taking occurs 
during the Term, Lessee may, at its option, terminate this Lease by giving notice to Lessor on or 
before 60 days after the Taking Date.  In such event this Lease will terminate effective as of the 
Taking Date, Lessee will surrender the Premises according to Section 13 on or before 30 days 
after the date of Lessee’s notice of termination and all Base Rent and other Rent will be 
apportioned to the Taking Date, except that Lessee will also pay Lessor for the reasonable value 
Lessee’s occupancy of the Premises, if any, from the Taking Date until the date Lessee so 
surrenders possession. 

10.3 Continuation of Lease.  If a Taking occurs during the Term that is not a 
Substantial Taking, then this Lease will remain in full force and effect according to its terms, 
except that effective as of the Taking Date this Lease will terminate automatically as to the 
portion of the Premises that is the subject of such Taking and Base Rent will be adjusted to reflect 
the reduced Lease Area remaining after the Taking.  If a Substantial Taking occurs but Lessee 
does not exercise its termination option according to Section 10.2, then this Lease will remain in 
full force and effect according to its terms, except that effective as of the Taking Date:  (a) this 
Lease will terminate automatically as to the portion of the Premises that is the subject of such 
Taking; and (b) each payment of Base Rent due for any portion of the Term after the Taking Date 
will be will be adjusted to reflect the reduced Lease Area remaining after the Taking. 

10.4 Awards for Permanent Taking.  If there is an award, compensation, damages or 
consideration paid or payable as a result of or in connection with any permanent Taking or 
condemnation of the Premises, the award will be allocated as follows:  First, Lessee will be 
entitled to the then current value of the Improvements placed by the Lessee upon the Premises 
and the net present value of the Lessee’s interest in the unexpired Term of the Lease (including 
any Renewal Terms), net of the current value of the reversionary interest in favor of Lessor.  
Second, Lessor will be entitled to the value of the Land comprising the Premises (giving due 
effect to the Rent income in favor of Lessor hereunder, as if this Lease had not been terminated) 
and the value of Lessor’s reversionary interest in the Improvements.  Third, Lessee will be 
entitled to loss of fixtures that Lessee is entitled to remove pursuant to the terms hereof, to the 
extent it is a separate measure of damages in the condemnation award.  Fourth, Lessor will be 
entitled to any other portion of the award not allocated pursuant to the foregoing provisions.   
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10.5 Award for Temporary Taking.    If all or any  portion of the Premises shall be 
taken for temporary use or occupancy (a “Temporary Taking”), the foregoing provisions of 
paragraph  10.4 shall not apply and the Lessee shall continue to pay, the full amount of rent and, 
except only to the extent that Lessee may be prevented from so doing pursuant to the terms of any 
order of the condemning authority, the Lessee shall perform and observe all of the other terms, 
covenants, conditions and obligations of this Lease as though the Temporary Taking had not 
occurred. In the event of a Temporary Taking, Lessee shall be entitled to receive the entire 
amount of the condemnation award made for such taking (the “Temporary Taking Award”), 
unless the period of temporary use or occupancy shall extend beyond the Expiration Date in 
which case the Temporary Taking Award shall be apportioned between the Lessor and the Lessee 
as of the Expiration Date. 

11. ASSIGNMENT, SUBLETTING AND FINANCING. 

11.1 Assignment.  Throughout the Term, Lessee may from time to time, with Lessor’s 
prior written consent, assign in whole or in part, to a qualified Lessee, its interest under this 
Lease, such consent not to be unreasonably withheld.  Lessor’s consent will not be required for 
any transfer of Lessee’s interest under this Lease to a Foreclosure Transferee.  Lessor will 
recognize any Foreclosure Transferee as a substitute Lessee under this Lease and will honor all 
rights and interest of such substitute Lessee as if the substitute Lessee was the initial Lessee 
under this Lease and such Foreclosure Transferee shall be bound by the terms and conditions of 
this Lease.  Additionally, if the Foreclosure Transferee is a Qualified Mortgagee, such Qualified 
Mortgagee shall have the right to assign its interest under this Lease without the consent of 
Lessor and, upon such assignment, Lessor shall recognize the assignee as a substitute Lessee 
under this Lease and the Qualified Mortgagee shall be released of any further liability under the 
Lease.  If Lessee assigns its rights in this Lease, as permitted pursuant to this Section 11.1, and 
the assignee assumes, in writing, Lessee’s obligations hereunder which arise on or after the date 
of such assignment, then Lessee shall be relieved of all liabilities hereunder accruing from and 
after the date of such assignment, but this Lease shall otherwise remain in full force and effect. 

11.2 Subletting.  Throughout the Term, Lessee may from time to time, with Lessor’s 
prior written consent, sublet all or portions of the Premises.  No sublease shall be legal until a 
copy thereof has been filed with the Lessor and approved by the Director of the Montana 
Department of Natural Resources and Conservation, such approval not to be unreasonably 
withheld  Upon the expiration of the Term or earlier termination of this Lease or upon 
repossession of the Premises by Lessor, Lessor shall accept the attornment of any Sublessee and 
upon any such attornment by a Sublessee, such Sublessee’s sublease will become a direct 
agreement between Lessor and such Sublessee, binding upon each of them according to its terms; 
provided, however, that in no event will Lessor be obligated to accept the attornment of any 
Sublessee or create a direct agreement with any Sublessee after the date that is 99 years after the 
Commencement Date.  In addition, upon Lessee’s request, Lessor will execute and deliver to any 
Sublessee a subordination, non-disturbance and attornment agreement in substantially the same 
form attached hereto as Exhibit D.    
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11.3 Financing. 

(a) Lessee’s Right to Encumber.  Throughout the Term, Lessee may from 
time to time and without Lessor’s consent execute and deliver one or more Leasehold 
Mortgages securing any indebtedness or other obligation of Lessee.  Without limiting 
the generality of the foregoing, Lessee may execute and deliver Leasehold Mortgages 
to secure promissory notes evidencing construction, interim or permanent financing for 
the Premises or to secure Lessee’s obligations under development, reimbursement or 
other agreements with governmental or quasi-governmental entities, utility companies 
or other third parties concerning matters such as sales or property tax abatement or 
rebate programs, public improvements or utilities.     

(b) Qualified Mortgagees’ Cure Rights.  Prior to terminating this Lease or 
exercising any other right or remedy hereunder for a Default by Lessee, Lessor will 
give each Qualified Mortgagee notice of such Default by Lessee and afford it a period 
of 30 days after such notice is given in which to cure such Default by Lessee; provided, 
however, that (i) if such Default by Lessee is not a failure to pay Rent and is susceptible 
of cure by a Qualified Mortgagee but cannot reasonably be cured within such 30-day 
period, then so long as any Qualified Mortgagee commences a cure within such 30-day 
period (and notifies Lessor that it has done so), its cure period will be extended for as 
long as reasonably necessary for it to diligently pursue the cure to completion; (ii) if 
such Default by Lessee is not a failure to pay Rent and is susceptible of cure by a 
Qualified Mortgagee but cannot reasonably be cured until the Qualified Mortgagee 
obtains possession of the Premises, then so long as any Qualified Mortgagee 
commences to obtain possession of the Premises within such 30-day period (and 
notifies Lessor that it has done so), its cure period will be extended for as long as 
reasonably necessary for it to obtain possession of the Premises and then promptly 
commence and thereafter diligently pursue the cure to completion. 

(c) Prohibition Against Mutual Rescission.  No mutual termination, 
cancellation, rescission or modification of a material provision of this Lease by Lessor 
and Lessee will be effective unless and until the same is approved in writing by each 
Qualified Mortgagee.  All rights and remedies of the Qualified Mortgagee hereunder 
will be cumulative with, in addition to and non-exclusive of one another. 

11.4 Assignment by Lessor.  If Lessor sells or otherwise transfers the Land, or if 
Lessor assigns its interest in this Lease, such purchaser, transferee or assignee thereof shall be 
deemed to have assumed Lessor’s obligations hereunder which arise on or after the date of sale or 
transfer, and Lessor shall thereupon be relieved of all liabilities hereunder accruing from and after 
the date of such transfer or assignment, but this Lease shall otherwise remain in full force and 
effect. 

12. DISPUTE RESOLUTION.  

12.1 Issues Subject to Administrative Hearing.  Any controversy which may arise 
between Lessor and Lessee regarding the provisions hereof, including any amount of insurance 
to be maintained by Lessee, the allocation of any condemnation award, the degree of damage or 
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destruction suffered by the Premises, shall be resolved by an administrative contested case 
hearing before the Lessor under the Montana Administrative Procedures Act. 

12.2 Expert valuation for real property value disputes.  In the case of issues relating 
to the determination of values of real property, the Lessor and the Lessee each agree to submit 
testimony and evidence prepared by a real estate appraiser who has a professional designation as 
an “MAI” or “SREA,” or a member of a similarly recognized professional organization with at 
least five (5) years experience with the type of real estate at issue, in the area in which the 
Property is located.   

12.3 Administrative Hearing Procedure.  All administrative hearings hereunder shall 
be conducted in the offices of the Lessor in Helena, Montana.  The findings of fact, conclusions 
of law, and proposed decision of the hearing examiner shall be rendered within sixty (60) days of 
the completion of the hearing and submission of any briefs.  Either party may file exceptions to 
the hearing examiner’s findings, conclusions, and proposed decision with the Lessor’s Director.  
The Lessee may, as permitted by the Lessor’s administrative rules, petition for judicial review of 
the final administrative decision of the Lessor.  Fees of the respective counsel engaged by the 
parties, and fees of expert witnesses or other witnesses called for the parties shall be paid by the 
respective party engaging such counsel or calling or engaging such witness. 

13. LEASE EXPIRATION. 

13.1 Condition at End of Lease.  Upon vacating the Premises on the Expiration Date, 
Lessee shall leave the Premises in the state of repair and cleanliness required to be maintained by 
Lessee during the Term of this Lease and shall peaceably surrender the same to Lessor.   

13.2 Lessee Shall Yield Premises.  The Lessee shall upon the termination of this 
Lease peaceably yield up and surrender the possession of the Land to the Lessor or its agents or to 
subsequent Lessees or grantees for any cause.   

13.3 Holding Over.  Should the Lessee remain in possession of the Premises after the 
Expiration Date or termination without a written agreement providing for the same, Lessee will, 
at Lessor’s option be deemed to be a Lessee from month to month, at a monthly Base Rent, 
payable in advance, equal to 150% of monthly Base Rent payable during the last full "Lease 
Year" prior to the Expiration Date or termination of this Lease, and Lessee will be bound by all of 
the other terms, covenants and agreements of this Lease as the same may apply to a month-to-
month tenancy. 

 

14. LIENS AND ESTOPPEL CERTIFICATES. 

14.1 Liens.  Lessee will not allow to be recorded, filed, claimed or asserted against the 
Premises any mechanic’s lien for supplies, machinery, tools, equipment, labor or material 
contracted for, by, through or under such party and furnished or used in connection with any 
construction, development, alteration, improvement, addition to, demolition of or repair to or 
maintenance of any Building or other Improvement, or any lien for delinquent taxes, judgment 
lien or other involuntary lien of any nature arising by, through or under such party, and if the 
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Lessee causes or permits any such lien to be so recorded, filed, claimed or asserted, the Lessee 
will cause the same to be released or discharged within 90 days thereafter.  If the Lessee defaults 
under the foregoing covenant, then the Lessor may, upon written notice to Lessee, cause any such 
claimed lien to be released of record by bonding or payment or any other means available.  All 
sums paid and costs and expenses, including reasonable attorneys’ fees, incurred by the Lessor in 
connection therewith, together with interest on all such sums at the Default Rate from the date 
incurred until paid, will be due and owing from the Lessee to the Lessor upon demand therefore.  
The provisions of this Section 14.1 are subject in all respects to those set forth in Section 14.2 
below. 

14.2 Lien Contests.  If Lessee has a good faith dispute as to any lien for which Lessee 
is responsible according to Section 14.1 Lessee may contest the same by appropriate proceedings 
so long as Lessee bonds over the lien or deposits with Lessor security in an amount acceptable to 
Lessor (but in no event more than the amount required by applicable Laws) which may be used by 
Lessor to release such lien and pay interest and costs if Lessee’s contest is abandoned or is 
unsuccessful.  Upon final determination of any permitted contest, Lessee will promptly pay any 
judgment rendered and cause the lien to be released.  So long as Lessee is acting in conformity 
with this Section 14.2, Lessor will have no right to exercise its remedies under Section 14.1. 

14.3 Estoppel Certificates.  Lessor and Lessee agree that at any time and from time to 
time (but on not less than 10 business days’ prior request by the other party), each party will 
execute, acknowledge and deliver to the other a certificate indicating any or all of the following:  
(a) the date on which the Term commenced and the date on which it is then scheduled to expire; 
(b) that this Lease is unmodified and in full force and effect (or, if there have been modifications, 
that this Lease is in full force and effect, as modified, and stating the date and nature of each 
modification); (c) the date, if any, through which Rent had been paid; (d) that no Default by 
Lessor or Default by Lessee exists which has not been cured, except as to defaults stated in such 
certificate; (e) that the responding party has no existing defenses or set-offs to enforcement of this 
Lease, except as specifically stated in such certificate; and (f) such other matters as may be 
reasonably requested by the requesting party.  Any such certificate may be relied upon by the 
requesting party and, if Lessor is the requesting party, by any prospective purchaser of Lessor’s 
reversionary interest in the Premises, or if Lessee is the requesting party, by any or present or 
prospective Leasehold Mortgagee, Sublessee or assignee of Lessee’s interest under this Lease. 

15. DEFAULTS BY LESSEE AND LESSOR’S REMEDIES.  

15.1 Defaults by Lessee.  Each of the following events, which continue beyond any 
applicable notice and cure period,  will constitute a “Default by Lessee” under this Lease: 

(a) Failure to Pay Security Deposit or Rent.  Lessee fails to submit the 
Security Deposit or pay any Base Rent or any other Rent payable by Lessee under the 
terms of this Lease when due, and such failure continues for 30 days after written notice 
from Lessor to Lessee of such failure. 

 (b) Failure to Perform Other Obligations.  Lessee breaches or fails to comply 
with any provision of this Lease applicable to Lessee other than a covenant to pay Rent, 
and such breach or noncompliance continues for a period of 30 days after written notice 
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thereof from Lessor to Lessee; or, if such breach or noncompliance cannot be reasonably 
cured within such 30-day period, Lessee does not commence to cure such breach or 
noncompliance within such 30-day period and thereafter pursue such cure in good faith to 
completion.  Any non-payment or failure to pay debts and financial obligations can be 
grounds to cancel this Lease.  Financial obligations include, taxes, insurance, 
environmental bonding, utilities and others. 

(c) Execution and Attachment Against Lessee.  Lessee’s interest under this 
Lease or in the Premises is taken upon execution or by other process of law directed 
against Lessee, or is subject to any attachment by any creditor or claimant against Lessee 
and such attachment is not discharged or disposed of within 90 days after levy; provided, 
however, that this provision shall not apply in the event of a foreclosure or transfer in lieu 
of foreclosure under a Leasehold Mortgage by a Qualified Mortgagee or to a transfer of 
Lessee’s interest in this Lease and the Premises to a Foreclosure Transferee. 

(d) Cancellation.  Subject to the provisions of this Lease, the Lessor shall have 
the power and authority in its reasonable discretion to cancel a Lease for any of the 
following causes: (1) for fraud or misrepresentation, or for concealment of material facts 
relating to its issue, which if known would have prevented its issue in the form or to the 
party issued (as finally determined by a final judicial or administrative order); (2) for 
using the Land for other purposes than those authorized by this Lease and failing to 
remedy such unauthorized use within 30 days after written notice of such unauthorized 
use delivered to Lessee by Lessor.  Such cancellation shall not entitle the Lessee to any 
refund of rentals paid or exemption from the payment of any rents, penalties or other 
compensation due the State.  If any part of the Land or Premises is used or allowed or 
permitted to be used for any purpose contrary to the laws of this State, and of the United 
States, such unlawful use shall in the discretion of the Lessor constitute sufficient reason 
for the cancellation of the Lease, but only after Lessor has given Lessee written notice of 
the alleged unlawful use and Lessee fails to remedy or cure the unlawful use within 30 
days.  Lease cancellation is subject to appeal as provided in Section 77-6-211, MCA.   

15.2 Lessor’s Remedies.  Time is of the essence.  If any Default by Lessee occurs, 
Lessor will have the right, at Lessor’s election, then or at any later time, to exercise any one or 
more of the remedies described below.  Exercise of any of such remedies will not prevent the 
concurrent or subsequent exercise of any other remedy provided for in this Lease or otherwise 
available to Lessor at law or in equity. 

(a) Cure by Lessor.  Where there is a Default by Lessee, Lessor may, at 
Lessor’s option but without obligation to do so, and without releasing Lessee from any 
obligations under this Lease, make any payment or take any action as Lessor deems 
necessary or desirable to cure any Default by Lessee in such manner and to such extent as 
Lessor in good faith deems necessary or desirable, provided that, prior to making any 
such payment or taking any such action, Lessor notifies Lessee in writing of Lessor’s 
intention to do so and affords Lessee at least 10 days in which to make such payment or 
take such action.  Lessee will pay Lessor, upon written demand, all advances, costs and 
expenses of Lessor in connection with making any such payment or taking any such 
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action, including reasonable attorney’s fees, together with interest at the Default Rate, 
from the date of payment of any such advances, costs and expenses by Lessor. 

(b) Termination of Lease.  Where there is a Default by Lessee, Lessor may 
terminate this Lease, effective at such time as may be specified by written notice to 
Lessee, and demand (and, if such demand is refused, recover) possession of the Premises 
from Lessee.  In such event, Lessor will be entitled to recover from Lessee such damages 
as are allowable by applicable Laws. 

(c) Repossession and Reletting.  Where there is a Default by Lessee, Lessor 
may reenter and take possession of all or any part of the Premises, without additional 
demand or notice, and repossess the same and expel Lessee and any party claiming by, 
through or under Lessee, and remove the effects of both, without being liable for 
prosecution for such action or being deemed guilty of any manner of trespass, and 
without prejudice to any remedies for arrears of Rent or right to bring any proceeding for 
breach of covenants or conditions.  No such reentry or taking possession of the Premises 
by Lessor will be construed as an election by Lessor to terminate this Lease unless a 
notice of such intention is given to Lessee.  No notice from Lessor or notice given under 
a forcible entry and detainer statute or similar Laws will constitute an election by Lessor 
to terminate this Lease unless such notice specifically so states.  Lessor reserves the right, 
following any reentry or reletting, to exercise its right to terminate this Lease by giving 
Lessee such notice, in which event the Lease will terminate as specified in such notice.  
After recovering possession of the Premises, Lessor will use reasonable efforts to relet 
the Premises on commercially reasonable terms and conditions.  Lessor may make such 
repairs, alterations or improvements as Lessor considers appropriate to accomplish such 
reletting, and Lessee will reimburse Lessor upon demand for all reasonable costs and 
expenses, including reasonable attorneys’ fees, which Lessor may incur in connection 
with such reletting.  Lessor may collect and receive the rents for such reletting but Lessor 
will in no way be responsible or liable for any inability to relet the Premises or to collect 
any rent due upon such reletting.  Regardless of Lessor’s recovery of possession of the 
Premises, so long as this Lease is not terminated Lessee will continue to pay on the dates 
specified in this Lease, the Base Rent and other Rent which would be payable if such 
repossession had not occurred, less a credit for any payments actually received by Lessor 
through any reletting of the Premises.  However, in no event shall Lessee be responsible 
for the continuing payment of Base Rent or any other charges under this Lease for a 
period in excess of three years after Lessor’s repossession of the Premises.   

(d) Receiver. To properly effectuate the recovery of damages and other sums 
owing from Lessee to Lessor hereunder following a Default by Lessee, Lessor, in 
conjunction with any dispossession proceeding commenced pursuant to this Lease may 
seek an appointment of a receiver by a court of competent jurisdiction to the extent 
provided for in and compliance with the requirements of Title 25, Chapter 14, Part 2 of 
the Montana Code Annotated and Rule 66 of the Montana Rules of Civil Procedure, as 
they may be amended.  In no event will Lessor be obligated to post a bond in connection 
with the appointment of a receiver. 
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(e) Bankruptcy Relief.  Nothing contained in this Lease will limit or prejudice 
Lessor’s right to obtain adequate assurances of the Lessee’s future performance under 11 
USC Section 365 or other applicable laws, or any other legal rights, in any bankruptcy, 
insolvency, receivership, reorganization or dissolution proceeding. 

16. DEFAULTS BY LESSOR AND LESSEE’S REMEDIES. 

16.1 Defaults by Lessor.  The following event, which continues beyond the applicable 
notice and cure period, will constitute a “Default by Lessor” under this Lease:  Lessor breaches or 
fails to comply with any provision of this Lease applicable to Lessor, and such breach or 
noncompliance continues for a period of 30 days after notice thereof from Lessee to Lessor; or, if 
such breach or noncompliance cannot be reasonably cured within such 30-day period, Lessor does 
not commence to cure such breach or noncompliance within such 30-day period and does not 
thereafter pursue such cure in good faith to completion; provided, however, that any such cure 
period will terminate at such time, if ever, as the subject breach or failure to comply results in an 
actual or constructive eviction of Lessee. 

16.2 Lessee’s Remedies.  Time is of the essence.  If any Default by Lessor occurs, 
Lessee will have the right, at Lessee’s election, then or at any later time, to exercise any one or 
more of the remedies described below.  Exercise of any of such remedies will not prevent the 
concurrent or subsequent exercise of any other remedy provided for in this Lease or otherwise 
available to Lessee at law or in equity. 

(a) Cure by Lessee.  Lessee may, at Lessee’s option but without obligation to 
do so, and without releasing Lessor from any obligations under this Lease, make any 
payment or take any action as Lessee deems necessary or desirable to cure any Default by 
Lessor in such manner and to such extent as Lessee in good faith deems necessary or 
desirable, provided that, prior to making any such payment or taking any such action, 
Lessee notifies Lessor of Lessee’s intention to do so and affords Lessor at least 10 days in 
which to make such payment or take such action.  Lessor will pay Lessee, upon demand, 
all advances, costs and expenses of Lessee in connection with making any such payment 
or taking any such action, together with interest at the Default Rate, from the date of 
payment of any such advances, costs and expenses by Lessee. 

(b) Damages.  Without limiting remedies available to Lessee at law, in equity 
or pursuant to this Leasse, and regardless of whether this Lease is terminated, Lessee may 
commence and pursue any lawful action in a contested case proceeding before the Lessor 
under 2-4-101 MCA, et. seq., the Montana Administrative Procedures Act, to recover 
such damages as may be allowable as a result of or in connection with the Default by 
Lessor. 

17. LESSEE’S RIGHT TO TERMINATE LEASE ON SPECIFIED CONDITIONS. 

17.1 Failure to Obtain Necessary Approvals.  In the event that, during the Reduced 
Rent Period, the City does not approve the subdivision of the Land or Lessee is unable to obtain 
any permits or approvals necessary for the construction of the contemplated Improvements or 
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operation of the business to be conducted on the Premises, the Lessee shall have the right, in its 
sole discretion, to terminate this Lease upon 10 days written notice to Lessor.   

17.2 Effect of Termination.  If Lessee exercises its right to terminate this Lease 
pursuant to this Section 17, Lessee’s obligation to pay future Base Rent and all other rents and 
charges under the Lease shall terminate.  In the event that such termination occurs on a day other 
than the last day of the Reduced Rent Period, any  rent or charges which have previously been 
paid by Lessee to Lessor shall be forfeited.      

18. MISCELLANEOUS.  

18.1 Security Deposit.  The Lessee shall deposit with the Lessor the Security Deposit 
in the amount of $17,000.  The Security Deposit may be paid in annual installments, not to be less 
than $3,400, due with the annual lease fee of each applicable year.  The first installment will be 
due upon execution of this Lease, and the Security Deposit shall be paid in full by lease year 5 
(See Exhibit B).  The Security Deposit:  

(a) shall be held by Lessor , as security for the performance of Lessee’s obligations under 
this Lease; (b) not in any way be deemed an advance rental deposit or a measure of 
Lessor’s damages upon an Event of Default; (c) Lessor may, from time to time after an 
Event of Default but without obligation to do so or prejudice to or waiver of any other 
remedy available to Lessor, use or apply in the manner and to the extent deemed 
appropriate or necessary by Lessor, in its sole discretion (an “Application”) to remedy, 
cure, or otherwise address the Event of Default, which Application shall not, except to 
the extent provided by this Lease, cure or waive such Event of Default; and (d) shall, 
following any Application, be restored to its original amount upon request by Lessor.  

Unless otherwise required by Applicable Law, Lessor:  (a) shall not be required to 
segregate the Deposit from other funds of Lessor; (b) may use the Deposit for such 
purposes as Lessor may determine; (c) shall not be required to pay interest on the 
Deposit; (d) shall return the Deposit to Lessee (or, at Lessor’s sole election to the last 
approved assignee, if any, of Lessee’s interest hereunder) within sixty (60) days 
following the expiration of the Term or earlier termination of this Lease (but in any event 
not earlier than the date of re-delivery by Lessee of possession of the Premises to Lessor) 
if, at such time, Lessee has performed and complied with all its obligations under this 
Lease; and (e) shall, in the event of an assignment or other transfer of Lessor’s interest in 
this Lease, transfer the Deposit to Lessor’s successor-in-interest, whereupon Lessor shall 
be automatically deemed released from all liability in connection with the Deposit. 

18.2 Notices.  All notices required or permitted under this Lease must be in writing 
and will only be deemed properly given and received (a) when actually given and received, if 
delivered in person to a party who acknowledges receipt in writing; or (b) one business day after 
deposit with a private courier or overnight delivery service, if such courier or service obtains a 
written acknowledgment of receipt; or (c) 10 business days after the date postmarked on the cover 
of any correspondence or notice when deposited in the United States mails, certified – return 
receipt requested, with postage prepaid.  All such notices must be transmitted by one of the 
methods described above to the party to receive the notice at, in the case of notices to Lessor, 
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Lessor’s Addresses, in the case of notices to Lessee, Lessee’s Address, and in the case of notices 
to a Qualified Mortgagee, the address set forth as its notice address in its most recent notice to 
Lessor, or, in any case, at such other address(es) as Lessor, Lessee or a Qualified Mortgagee may 
notify the others of according to this Section. 

18.3 Binding Effect.  Each of the provisions of this Lease will extend to bind or inure 
to the benefit of, as the case may be, Lessor and Lessee, and their respective heirs, successors and 
assigns.   

18.4 Modifications.  This instrument contains the entire agreement between the 
parties, and no statement, promises or inducements made by either party, or agents of either party, 
which are not contained in this Lease shall be valid or binding and this Lease may not be 
enlarged, modified or altered except as provided in this Lease or unless signed by the parties.  If 
executed properly under this section, modifications of this Lease do not need independent 
consideration to be legally enforceable. 

18.5 Enforcement Expenses.  Regardless of any statutory rights, each party agrees to 
bear their own costs, charges and expenses, including the fees and out-of-pocket expenses of 
attorneys, agents and others retained, incurred in successfully enforcing the other party’s 
obligations under this Lease. 

18.6 No Waiver.  No waiver of any provision of this Lease will be implied by any 
failure of either party to enforce any remedy upon the violation of such provision, even if such 
violation is continued or repeated subsequently.  No express waiver will affect any provision 
other than the one specified in such waiver, and that only for the time and in the manner 
specifically stated. 

18.7 Captions.  The captions of sections are for convenience of reference only and will 
not be deemed to limit, construe, affect or alter the meaning of such sections. 

18.8 Severability.  If any provision of this Lease is declared void or unenforceable by 
a final judicial or administrative order, this Lease will continue in full force and effect, except that 
the void or unenforceable provision will be deemed deleted and replaced with a provision as 
similar in terms to such void or unenforceable provision as may be possible and be valid and 
enforceable. 

18.9 Waiver of Jury Trial.  Lessor and Lessee waive trial by jury in any action, 
proceeding or counterclaim brought by Lessor or Lessee against the other with respect to any 
matter arising out of or in connection with this Lease, Lessee’s use and occupancy of the 
Premises, or the relationship of Lessor and Lessee. 

18.10 Authority to Bind.  The individuals signing this Lease on behalf of Lessor and 
Lessee represent and warrant that they are empowered and duly authorized to bind Lessor or 
Lessee, as the case may be, to this Lease according to its terms. 

18.11 Only Lessor/Lessee Relationship.  Lessor and Lessee agree that neither any 
provision of this Lease nor any act of the parties will be deemed to create any relationship 
between Lessor and Lessee other than the relationship of Lessor and Lessee. 
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18.12 Reservation of Oil, Gas, and Minerals.  Lessor expressly excepts and reserves 
from this Lease all rights to all oil, gas and other minerals in, on or under the Land and that might 
be produced or mined from the Land; provided, however, that no drilling, mining or other surface 
disturbance will be undertaken on the surface of this Lease, nor shall the Lessor interfere with the 
Lessee’s right to subjacent support, during the Term of this Lease.   

18.13 Reasonableness. At any time during this Lease, if Lessee is to use reasonable 
judgment, it shall be deemed to mean ordinary business judgment.  

18.14 Governing Law; Venue and Jurisdiction.  This Lease will be governed by and 
construed according to the laws of the State of Montana. Venue and jurisdiction for any dispute 
arising under this Lease shall be before the Lessor as a contested case proceeding under the 
Montana Administrative Procedures Act in Lewis and Clark County.    

18.15 Time of Essence.  Time is expressly declared to be of the essence of this Lease 
and each and every covenant of Lessee hereunder. 

18.16 Broker.  Lessor and Lessee represent and warrant that no broker or agent 
negotiated, or was instrumental in negotiating or consummating this Lease (the “Brokers”).  
Neither party knows of any other real estate broker or agent who is or might be entitled to a 
commission or compensation in connection with this Lease.  Lessee and Lessor will indemnify 
and hold each other harmless from all damages paid or incurred by the other resulting from any 
claims asserted against either party by brokers or agents claiming through the other party.   

18.17 Lessor May Inspect Premises.  Representatives of the Lessor shall, upon 48 
hours notice to the Lessee, have the right to enter upon the Land (but not any Building thereon) 
for the purpose of inspecting and examining the Land and the exterior of]’[ Buildings and the 
exterior of other Improvements.  Upon five (5) business days written notice to Lessee, Lessor and 
its Representatives may enter the Buildings and other Improvements for the purpose of inspecting 
and examining same, provided, that all Representatives of Lessor must, at all times, be escorted 
by a representative of Lessee.  Any inspection or examination of the Buildings and Improvements 
shall not interfere with Lessee’s use of the Premises or the business conducted therein.  For 
purposes of this Lease, Protected Health Information (“PHI”) shall have the meaning defined by 
the Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. Part 160 and 
Subparts A and E of Part 164, as promulgated by the Department of Health and Human Services 
pursuant to the Administrative Simplification provisions of the Health Insurance Portability and 
Accountability Act of 1996. The parties agree that neither Lessor nor its Affiliates shall need 
access to, nor shall they use or disclose, any PHI of Lessee.   

18.18 Protected Health Information.  The parties agree that neither Lessor nor its 
Affiliates shall need access to, nor shall they use or disclose, any PHI of Lessee.   

Having read and intending to be bound by the terms and provisions of this Lease, Lessor 
and Lessee have signed it as of the Effective Date.   
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LESSEE, (Tenant): 

By:          

(Authorized signatory name and title) 

 
STATE OF   ) 
 )  ss: 
COUNTY OF _____________________ ) 

The foregoing instrument was acknowledged before me this ______ day of __________, 
20____ by _____________________ as authorized signatory of 
___________________________. 

Witness my hand and official seal. 

My commission expires:        . 

  
Notary Public 

 
LESSOR, STATE OF MONTANA, DNRC: 

By:         
__________, Area Manager  

     ________ Land Office 
 

STATE OF MONTANA  ) 
 )  ss: 
COUNTY OF ______________________ ) 

The foregoing instrument was acknowledged before me this ______ day of __________, 
20____ by ____________, Area Manager ___________Land Office, State of Montana, DNRC. 

Witness my hand and official seal. 

My commission expires:        . 

  
Notary Public 
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 Exhibit B, Page 1   

EXHIBIT B 

BASE RENT EXHIBIT  
This exhibit and subsequent projections is based on a Commencement Date of October 1, 2014, 
and is subject to change if the Commencement Date is a date other than October 1, 2014. 

The Base Rent for the first Lease Year is $51,000.  

Payment Table for Lease Year 1 through 15 (Adjustment Period 1).  Adjustment Period 1: 
The Adjustment Period Escalator is calculated using an Adjustment Period Escalator of 2%.  

Lease Year Calendar Period Adjustment 
Period Escalator Adjusted Base Rent 

Security Deposit 
Installment Option 
(due in addition to 

base rent) 

1 October 1 – September 30 0 $51,000.00 $3,400 

Supplemental 
Billing period October 1 – February 28 (5 Months) 0 $21,250.00 - 

2 March 1 – February 28 2% $52,020.00 $3,400 

3 March 1 – February 28 2% $53,060.40 $3,400 

4 March 1 – February 28 2% $54,121.61 $3,400 

5 March 1 – February 28 2% $55,204.04 $3,400 

6 March 1 – February 28 2% $56,308.12 - 

7 March 1 – February 28 2% $57,434.28 - 

8 March 1 – February 28 2% $58,582.97 - 

9 March 1 – February 28 2% $59,754.63 - 

10 March 1 – February 28 2% $60,949.72 - 

11 March 1 – February 28 2% $62,168.72 - 

12 March 1 – February 28 2% $63,412.09 - 

13 March 1 – February 28 2% $64,680.33 - 

14 March 1 – February 28 2% $65,973.94 - 

   
 

Lease Year 15: Annual Base Rent determined by the Market Adjustment in accordance 
with Schedule 1 attached to this Exhibit B; 

 

 

 

914-5



 

 Exhibit B, Page 2   

Lease Years 16 through 29 “Adjusted Rent” will be calculated by annually applying the 
Adjustment Period Escalator to the previous year’s Base Rent to determine Adjusted Base Rent.   

Lease Year 30: Annual Base Rent determined by the Market Adjustment in accordance 
with Schedule 1 attached to this Exhibit B; 

Lease Years 31 through 44 “Adjusted Rent” will be calculated by annually applying the 
Adjustment Period Escalator to the previous year’s Base Rent to determine Adjusted Base Rent.   

Lease Year 45: Annual Base Rent determined by the Market Adjustment in accordance 
with Schedule 1 attached to this Exhibit B; 

Lease Years 46 through 59 “Adjusted Rent” will be calculated by annually applying the 
Adjustment Period Escalator to the previous year’s Base Rent to determine Adjusted Base Rent.   

Lease Year 60: Annual Base Rent determined by the Market Adjustment in accordance 
with Schedule 1 attached to this Exhibit B; 

Lease Years 61 through 74 “Adjusted Rent” will be calculated by annually applying the 
Adjustment Period Escalator to the previous year’s Base Rent to determine Adjusted Base Rent.   

Lease Year 75: Annual Base Rent determined by the Market Adjustment in accordance 
with Schedule 1 attached to this Exhibit B; 

Lease Years 76 through 89 “Adjusted Rent” will be calculated by annually applying the 
Adjustment Period Escalator to the previous year’s Base Rent to determine Adjusted Base Rent.   

Lease Year 90: Annual Base Rent determined by the Market Adjustment in accordance 
with Schedule 1 attached to this Exhibit B; 

Lease Years 91 through 99 “Adjusted Rent” will be calculated by annually applying the 
Adjustment Period Escalator to the previous year’s Base Rent to determine Adjusted Base Rent.   
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EXHIBIT B, SCHEDULE 1 

MARKET ADJUSTMENT PROVISIONS - SAMPLE 

The Base Rent for the Premises shall be subject to Market Adjustments determined in 
accordance with the provisions of this Schedule 1 (“Market Adjustment”).  The Market 
Adjustments will occur for Lease Year 15, 30, 45, 60, 75 and 90.  The process for the Market 
Adjustment will commence on the date that is 90 days after the first day of Lease Years 14, 29, 
44, 59, 74, and 89 as applicable (the “Market Date”).   

The Market Adjustment will be determined by appraisal in accordance with the following 
provisions: 

1. Selection of Appraisers.  Within five days following the Market Date, Lessor and 
Lessee shall each hire an appraiser meeting the qualifications set forth in Section 3 below of this 
Schedule 1 and shall instruct such appraiser to prepare an appraisal of the fair market value of 
the Land based upon the assumptions and meeting the requirements set forth in Section 4 of this 
Schedule 1.  The appraiser so retained by Lessor is herein referred to as “Lessor’s Appraiser,” 
and the appraisal prepared by Lessor’s Appraiser is herein referred to as “Lessor’s Appraisal.”  
The appraiser so retained by Lessee is herein referred to as “Lessee’s Appraiser,” and the 
appraisal prepared by Lessee’s Appraiser is herein referred to as “Lessee’s Appraisal.”  Each 
appraiser shall be subject to the approval of the other party, which approval will not be 
unreasonably withheld.  Lessor’s Appraisal and Lessee’s Appraisal are collectively herein 
referred to as the “Party Appraisals.”  Lessor’s Appraiser and Lessee’s Appraiser shall each be 
instructed to complete their respective appraisals and deliver their results to both Lessor and 
Lessee simultaneously within 60 days following the Market Date. 

2. Determination of Base Rent. 

2.1 If the positive difference between the dollar amount of Lessor’s Appraisal and the 
dollar amount of Lessee’s Appraisal is equal to or less than 10% of the lower in dollar amount of 
the two Party Appraisals, then the Base Rent Factor (as hereinafter defined) shall be deemed to be 
the mathematical average of the two Party Appraisals.  For example, in Lease Year 30, assume 
the following: 

Lessor Appraisal = $6.50 per square foot 

Lessee Appraisal = $6.10 per square foot 

Average/Base Rent Factor = $6.30 per square foot 

New Annual Base Rent = $6.30 x 170,240 (or applicable square footage) x 5% = $54,885 

2.2 If the positive difference between the dollar amount of Lessor’s Appraisal and the 
dollar amount of Lessee’s Appraisal is greater than 10% of the lower in dollar amount of the two 
Party Appraisals, then: 
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(a) Lessor and Lessee shall have 30 days within which to agree upon the 
Base Rent Factor; and 

(b) If Lessor and Lessee are unable, within such 30 day period, to agree 
upon the Base Rent Factor, then Lessor’s Appraiser and Lessee’s Appraiser shall jointly 
select a third appraiser meeting the qualifications set forth in Section 3 of this Schedule 
1 (the “Third Appraiser”) and instruct such Third Appraiser to prepare an appraisal of 
the fair market value of the Premises based upon the assumptions and meeting the 
requirements set forth in Section 4 of this Schedule 1 (the “Third Appraisal”).  The 
Third Appraiser shall be provided copies of all data utilized by Lessor’s Appraiser and 
Lessee’s Appraiser in preparing the Party Appraisals, as well as copies of Lessor’s 
Appraisal and Lessee’s Appraisal.  The Third Appraiser shall be given 30 days within 
which to prepare and deliver the Third Appraisal to both Lessor and Lessee 
simultaneously.  Each of Lessor’s Appraisal, Lessee’s Appraisal and the Third 
Appraisal are sometimes herein referred to individually as an “Appraisal” and 
collectively (in any combination or two or more) as the “Appraisals.” 

(c) In the event a Third Appraisal is required as aforesaid, the Base Rent 
Factor shall be deemed to be the mathematical average of the two Appraisals that are 
closest in dollar amount.  Should the dollar amount of any one of the Appraisals happen 
to be exactly equal to the mathematical average of the other two Appraisals, then such 
dollar amount shall constitute the Base Rent Factor hereunder.  

The Base Rent Factor determined in accordance with the foregoing provisions shall be 
binding and conclusive on the parties.  “Base Rent Factor” means the per square foot fair market 
value of the Premises.  Base Rent for the Premises, as adjusted by the Market Adjustment, shall 
be amount obtained by (a) multiplying the Base Rent Factor by the number of square feet of area 
of the Land, and (b) multiplying the resulting product by a percentage determined in accordance 
with 77-1-905, MCA, or the rate bid in the lease proposal, whichever is higher.  

3. Qualifications of Appraisers; Replacement.  Each of Lessor’s Appraiser, Lessee’s 
Appraiser and the Third Appraiser must (a) have an MAI designation by the Appraisal Institute 
(or similar designation available on the Market Date); (b) be a Certified General Appraiser 
licensed in the State of Montana (or similar designation available on the Market Date); and 
(c) have appraised similar types of uses in the three years prior to such Market Date.  If any 
appraiser designated to serve in accordance with this Schedule 1 shall fail, refuse or become 
unable to act, a new appraiser meeting the foregoing requirements shall be appointed in his or 
her place by the party who appointed the appraiser being replaced.   

4. Briefing Session.  Lessor’s Appraiser and Lessee’s Appraiser, should either so elect, 
shall be entitled to require a briefing session, to be held at Lessor’s offices on a day and at a time 
mutually acceptable to Lessor, Lessee, Lessor’s Appraiser and Lessee’s Appraiser but in all 
events not earlier than 10 nor later than 15 days following the Market Date.  At such session, 
both such appraisers shall be present and each shall be entitled to ask such questions of Lessor 
and Lessee.  
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5. Payment.  Lessor shall pay all costs, fees and expenses of Lessor’s Appraiser, and 
Lessee shall pay all costs, fees and expenses of Lessee’s Appraiser.  If a Third Appraiser is 
required, Lessor and Lessee shall share equally all costs, fees and expenses of such Third 
Appraiser.   
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EXHIBIT C 

LIMITED POWER OF ATTORNEY 

THIS LIMITED POWER OF ATTORNEY is made by 
________________________________________ (“Lessor”), for the benefit of 
_____________________________________________ (“Lessee”), with respect to the 
following facts: 

RECITALS 

A. Lessor and Lessee entered into that certain Commercial Ground Lease dated as of 
____________________, 20__, (the “Lease”), pursuant to which Lessor demised and leased to 
Lessee and Lessee leased and accepted from Lessor the real property in ________, Montana, that 
is legally described on Exhibit A attached hereto and made a part hereof (the “Premises”).  The 
Lease is evidenced by that certain Memorandum of Commercial Ground Lease dated 
_______________________________, recorded on ___________, 20__, in the real property 
records of the County of _________________, State of Montana (the “Official Records”), in 
Book _____ at Page ______, under Reception No. __________ (the “Memorandum”). 

B. Pursuant to the terms and conditions of Section 4 of the Lease, Lessee has certain 
rights to apply for and seek entitlements for the Premises, in Lessor’s name, without the prior 
consent of Lessor.  For purposes of administrative convenience in evidencing Lessee’s rights 
pursuant to the Lease, the parties now desire to enter into this Limited Power of Attorney. 

AGREEMENT 

KNOW ALL MEN BY THESE PRESENTS, that Lessor does hereby make, constitute 
and appoint Lessee as its true and lawful attorney-in-fact to act for it and in its name, place and 
stead, with full power and authority to accomplish and complete only the following acts or 
transactions: 

1. Authorization for Governmental Entitlements and Permits.  To apply for and 
secure, in Lessor’s name if necessary, such governmental approvals, permits or other 
authorizations (including, without limitation, rezonings, master or final site plans, subdivision or 
P.U.D. plats and agreements, building permits, grading permits, sign permits and certificates of 
occupancy) as may be necessary or appropriate in connection with the development of the 
Premises or the installation, construction, change or alteration of, addition to or removal or 
demolition of, any improvements, or the use or enjoyment of the Premises. 

2. Exculpation.  Lessee will not incur any liability to Lessor for acting or refraining 
from acting hereunder so long as Lessee is acting or refraining from acting in accordance with 
the terms, provisions and conditions of the Lease.  In the event that Lessee acts or refrains from 
acting in contravention to the terms of the Lease, Lessor will have all rights and remedies 
available to it as “Lessor” under the Lease. 

3. Durability.  This Power of Attorney shall not be affected by any dissolution, 
disability, incompetence or incapacity which Lessor may suffer at any future time or times, 
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whether or not the same shall be adjudicated by any court, it being the intent of Lessor that the 
authorizations and powers granted herein shall remain exercisable notwithstanding any such 
subsequent occurrence. 

4. Governing Law.  This Limited Power of Attorney shall be governed by the laws 
of the State of Montana in all respects, including its validity, construction, interpretation and 
termination. 

5. Limited or Special Power.  This Limited Power of Attorney is limited and special 
in nature, shall extend only to those specific matters described herein and shall not, in any way, 
be construed as a General Power of Attorney granted by Lessor. 

6. Termination.  This Limited Power of Attorney shall terminate on 
_____________________ [Insert Expiration Date from Lease]; provided, however, that if the 
Lease is earlier terminated in accordance with the terms and provisions of the Lease, as 
evidenced by a termination of the Memorandum recorded in the Official Records, then this 
Limited Power of Attorney will automatically terminate.  

7. Incorporation of Recitals.  The Recitals set forth above are hereby incorporated 
into and made part of this Limited Power of Attorney. 

8. Recordation.  At the election of Lessee, this Limited Power of Attorney will be 
recorded in the Official Records.   

IN WITNESS WHEREOF, Lessor has made this Limited Power of Attorney as of the 
_____ day of _________, 20__. 

LESSOR: 

________________, a __________ 

By: _______________, a __________, its  

By: _________________________________ 
Its: ______________________________ 

 
LESSEE: 

________________, a __________ 

By: _______________, a __________, its  

By:  
Its: ______________________________ 
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STATE OF ________________             ) 
 )  ss: 
COUNTY OF ______________________  ) 

The foregoing instrument was acknowledged before me this ______ day of __________, 
20__, by ____________________. 

Witness my hand and official seal. 

My commission expires:___________________________________. 

  
Notary Public 

STATE OF ________________  ) 
 )  ss: 
COUNTY OF ______________________ ) 

The foregoing instrument was acknowledged before me this ______ day of __________, 
20__, by ____________________. 

Witness my hand and official seal. 

My commission expires:___________________________________. 

  
Notary Public 
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EXHIBIT D 

SAMPLE GROUND LESSOR NON-DISTURBANCE 
AND ATTORNMENT AGREEMENT 

THIS GROUND LESSOR NON-DISTURBANCE AND ATTORNMENT 
AGREEMENT (this “Agreement”) is made this _____ day of _________________, 20__, by 
and among _______________, __________ (“Lessor”), ________________, __________ 
(“Ground Lessor”), and ______________, a ___________ (“Lessee”).  

RECITALS 

A. Ground Lessor is the owner of certain real property (the “Real Property”) 
that Ground Lessor has leased to Lessor pursuant to the terms of that certain Ground Lease 
between Ground Lessor and Lessor dated __________, 20__, (the “Ground Lease”).  The Real 
Property is more particularly described in the Ground Lease. 

B. Lessor and Lessee have entered into a Lease (the “Lease”), dated 
_______________, 20__, demising a portion of the Real Property to Lessee as further described 
in the Lease (the “Leased Premises”). 

C. Ground Lessor, Lessor and Lessee are executing this Agreement to 
provide Lessee and Ground Lessor with certain rights upon expiration and/or termination of the 
Ground Lease. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual promises herein contained and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
Lessee, Lessor and Ground Lessor, intending to be legally bound hereby, covenant and agree as 
follows: 

1. Consent.  Ground Lessor hereby consents to and approves of the Lease 
and the leasing of the Leased Premises to Lessee.  In addition, Ground Lessor consents to and 
approves of the construction of the improvements described in the Lease and all alterations and 
modifications required in connection therewith so long as the same comply with the Ground 
Lease. 

2. Status of Ground Lease.  Ground Lessor represents and warrants to Lessee 
that, to the best of Ground Lessor’s knowledge and belief, as of the date of this Agreement:  
(a) Ground Lessor is the “Lessor” under the Ground Lease; (b) Ground Lessor is the sole holder 
of fee title to the Leased Premises; and (c) Ground Lessor has the full right and authority to enter 
into this Agreement.  Ground Lessor further represents and warrants to Lessee that, to the best of 
Ground Lessor’s knowledge and belief:  (i) the Ground Lease is unmodified and in full force and 
effect and represents a valid lease of the Real Property; and (ii) neither Ground Lessor nor Lessor 
are in default under any terms or conditions of the Ground Lease.   
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3. Non-Disturbance.  Provided that Lessee is not in default under the Lease 
or this Agreement beyond any applicable notice and cure period, and no circumstances exist 
which with the giving of notice or passage of time would be a default of Lessee under the Lease, 
Ground Lessor hereby agrees that Ground Lessor:  (a) shall not disturb or deprive Lessee in or of 
its use, quiet enjoyment and possession (or its right to use, quiet enjoyment and possession) of 
the Leased Premises, or of any part thereof, or any right, benefit or privilege granted to or inuring 
to the benefit of Lessee under the Lease (including any right of renewal of extension thereof); 
(b) shall not terminate or affect the Lease; (c) shall recognize Lessee’s rights, benefits and 
privileges under the Lease; and (d) shall recognize the leasehold estate of Lessee under all of the 
terms, covenants and conditions of the Lease for the remaining balance of the term of the Lease 
with the same force and effect as if Ground Lessor were the Lessor under the Lease.  Ground 
Lessor covenants that any sale by it of the Leased Premises shall be made subject to the Lease 
and the rights of Lessee thereunder and hereunder. 

4. Ground Lessor’s Rights.  By virtue of the attornment of Lessee set forth 
herein, Ground Lessor shall be entitled to exercise the claims, rights, powers, privileges, options 
and remedies of Lessor under the Lease and shall be further entitled to the benefits of, and to 
receive and enforce performance of, all of the covenants to be performed by Lessee under the 
Lease as though Ground Lessor were named therein as Lessor.  Ground Lessor shall not, by 
virtue of the operation of this Agreement, be or become: 

(a) Liable for any act or omission of Lessor arising prior to the date 
Ground Lessee takes possession of Lessee’s interest in the Lease except to the extent 
such act or omission is of a continuing nature, such as, for example, a repair obligation; 

(b) Liable for any offsets or deficiencies which Lessee might be 
entitled to assert against Lessor arising prior to the date Ground Lessor takes possession 
of Lessor’s interest in the Lease, except to the extent that Ground Lessor has received the 
benefit of the act of Lessee giving rise to the right of deduction, such as, for example, 
relief of an obligation that would otherwise have been paid by Ground Lessor as Lessor 
under the Lease; 

(c) Bound by any payment of rent or additional rent made by Lessee to 
Lessor for more than one month in advance, which payment was not required under the 
terms of the Lease; or 

(d) Liable for any application, payment, repayment or reimbursement 
of all or any portion of the Security Deposit (as defined in the Lease) to or on behalf of 
Lessee unless or until Ground Lessor actually receives all or a portion of the Security 
Deposit from Lessor or otherwise obtains possession or control thereof, and then only to 
the extent of the amounts of the Security Deposit actually received or obtained by Ground 
Lessor. 

5. Attornment.  In the event of the termination or expiration of the term of 
the Ground Lease for any reason whatsoever, and if Lessee is not in default under the terms and 
conditions of the Lease beyond any applicable notice and cure period, then, and in any such 
event, Lessee shall not be made a party in the action or proceeding to terminate the Ground 
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Lease.  Further, notwithstanding any contrary provisions in the Ground Lease, provided that 
Lessee is not in default under the Lease or this Agreement beyond any applicable notice and cure 
period, and no circumstances exist which with the giving of notice or the passage of time would 
be a default of Lessee under the Lease, Lessee shall not be evicted or moved or its possession or 
right to possession under the terms of the Lease be disturbed or in any way interfered with.  
Subject to the provisions of this Agreement, Lessee will attorn to Ground Lessor or any other 
party which obtains title to the Leased Premises pursuant to any remedy provided for by the 
Ground Lease or otherwise.  Such attornment shall be effective and self-operative without the 
execution of any other instruments on the part of any party, provided that Ground Lessor notifies 
Lessee thereof, and in all events, the Lease shall continue in full force and effect, subject to the 
terms of this Agreement, as a direct Lease between Ground Lessor (or such party) and Lessee 
under all of the exact and verbatim terms and provisions of the Lease (including any rights of 
Lessee to renew or extend the term thereof), without the necessity for executing any new lease.  
In the event of such attornment, Ground Lessor shall be deemed to have assumed and shall 
assume, subject to the provisions of Section 4 herein, the performance of all of the affirmative 
covenants of Lessor occurring under the Lease from and after the time Ground Lessor becomes 
Lessor and until such time as such obligations are assumed by a bona fide purchaser, if any. 

6. Acknowledgement of Lessee.  Lessee acknowledges and agrees that this 
Agreement satisfies any condition or requirement for a non-disturbance agreement from Ground 
Lessor pursuant to the terms of the Lease.  Except as otherwise expressly set forth in this 
Agreement, Lessee agrees that in the event of a conflict between the terms and provisions of the 
Lease and the terms and provisions of the Ground Lease, the terms and provisions of the Ground 
Lease will control. 

7. Notice of Payment.  After notice is given to Lessee by Ground Lessor 
pursuant hereto that the Ground Lease has been terminated or has expired and that the rentals 
under the Lease should be paid to Ground Lessor, Lessee shall pay to Ground Lessor, or in 
accordance with the directions of Ground Lessor, all rentals and other monies due and to become 
due to the Lessor under the Lease, and Lessor hereby expressly authorizes Lessee to make such 
payments to Ground Lessor and hereby releases and discharges Lessee of any from any liability 
to Lessor on account of any such payments.   

8. Modifications.  On and after the date of the Lease and throughout the term 
of the Lease, Ground Lessor and Lessor shall not enter into any cancellation, amendment or 
termination of the Ground Lease, which would materially and adversely affect Lessee’s 
leasehold interest or Lessee’s business operation in the Leased Premises, without Lessee’s prior 
written consent, which consent shall not be unreasonably withheld, conditioned or delayed.   

9. Terms of Lease.   

10. Liability.  Ground Lessor and Lessee agree that neither of them has any 
liability to the other by reason of any default by Lessor under the Ground Lease, and that their 
only liability to each other with respect to Lessee’s use of the Leased Premises is as expressly 
provided herein.  Furthermore, Lessee has no liability to Ground Lessor under the Lease until the 
expiration or earlier termination of the Ground Lease and Ground Lessor’s assumption of the 
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Lease, pursuant to Section 5 of this Agreement.  Nothing contained herein or in the Lease 
releases Lessor from its obligations under the Ground Lease. 

11. Amendments.  No modification, amendment, waiver or release of any 
provision of this Agreement or of any right, obligation, claim or cause of action arising 
hereunder shall be valid or binding for any purpose whatsoever unless in writing and duly 
executed by the party against which the same is brought to be asserted.  This Agreement:  
(a) contains the entire understanding of Ground Lessor, Lessor and Lessee regarding the matters 
dealt with herein (any prior written or oral agreements between them as to such matters being 
superseded hereby); and (b) can be modified or waived in whole or in part only by a written 
instrument signed on behalf of the party against whom enforcement of the modification or 
waiver is sought. 

12. Litigation.  Provided that Lessee is not in default under the Lease beyond 
any applicable notice and cure period, Ground Lessor shall not institute any litigation naming 
Lessee as a defendant or otherwise terminating Lessee’s leasehold interest in the Leased 
Premises unless Lessee is required to be named in such litigation by law, and only so long as 
Lessee’s failure to defend against any such action shall not result in a waiver of its rights to 
continued possession under the Lease as set forth in this Agreement.  The term Ground Lessor as 
used herein shall include any successor-in-interest to Ground Lessor. 

13. Miscellaneous.  This Agreement shall inure to the benefit of and shall be 
binding upon Lessee, Lessor and Ground Lessor, and their respective heirs, personal 
representatives, successors and assigns.  In the event any one or more of the provisions contained 
in this Agreement shall for any reason be held to be invalid, illegal or unenforceable in any 
respect, such invalidity, illegality or unenforceability shall not affect any other provision of this 
Agreement, but this Agreement shall be construed as if such invalid, illegal or unenforceable 
provision had never been contained therein.  This Agreement shall be governed by and construed 
according to the laws of the State of Montana. 

14. Notices.  Any notice, demand or request required hereunder shall be given 
in writing at the addresses set forth below by personal delivery, nationally-recognized overnight 
courier service, or certified, first class mail, return receipt requested.  Notice shall be deemed 
delivered (a) upon personal delivery, (b) the next business day after deposit with a nationally 
recognized overnight courier service, or (c) three days after deposit with certified, first class 
mail, postage prepaid.  Rejection or other refusal to accept, or inability to deliver because of a 
changed address of which no notice has been given, will constitute receipt of the notice or other 
communication.  The addresses may be changed by notice to the other party given in the same 
manner as provided above. 
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If to Ground Lessor:       
      
      
      
 

 With a copy to: 
 
      
      
      
      
 

If to Lessor:       
      
      
      
 

  
If to Lessee:       

      
      
      
 

15. Attorneys’ Fees.  In the event of any litigation arising out of the 
enforcement or interpretation of any of the provisions of this Agreement, each party shall bear its 
own costs and attorney's fees. 

16. Other Documentation.  The parties hereto covenant and agree that they 
shall execute such other and further documents as are or may become necessary to carry out the 
objectives of this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed on the day and year first above written. 

 

     LESSOR: 

(TENANT): 

By:  
      (Authorized signatory name and title) 
 
 
 
 

 
STATE OF ____________________     )   
 )  ss: 
COUNTY OF __________________ ) 

The foregoing instrument was acknowledged before me this _____ day of 
__________, 20__, by _________________________ as _________________________ of 
_________________________, a ___________________. 

Witness my hand and official seal. 

My commission expires:  . 

  
Notary Public 
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      GROUND LESSOR 

STATE OF MONTANA, DNRC: 

By: _______________________________________ 
       John E. Tubbs, Director 

STATE OF MONTANA ) 
 )  ss: 
COUNTY OF __________________ ) 

The foregoing instrument was acknowledged before me this _____ day of 
__________, 20__, by _________________________ as _________________________ of 
_________________________, a ___________________. 

Witness my hand and official seal. 

My commission expires:  . 

  
Notary Public 
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      LESSEE: 
___________________________: 

By: _______________________________________ 
       _____________________  
 Its:_____________________ 
 
STATE OF MONTANA ) 
 )  ss: 
COUNTY OF __________________ ) 

The foregoing instrument was acknowledged before me this _____ day of 
__________, 20__, by _________________________ as _________________________ of 
_________________________, a ___________________. 

Witness my hand and official seal. 

My commission expires:  . 

  
Notary Public 
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EASEMENTS 

  

 





Land Board Agenda Item 
September 15, 2014 

 
 
914-6 Easements 
 
 Location: Glacier, Lewis and Clark, Missoula, Phillips, Powder River,  
   Rosebud, Valley Counties 
 
 Trust Benefits: Common Schools, Public Buildings, Public Lands  
 
 Trust Revenue: Common Schools= $4364.00 
   Public Buildings= $450.00 
  Public Lands=$600.00 
 
 
Item Table of Contents 
 
Applicant Right-of-Way Purpose Page(s) 
Montana Department of Transportation New Highway Construction 1-2 
Omimex Canada, LTD New Gas Utility 3-4 
Range Telephone New Telecommunications Utility 5-8 
Triangle Telephone Cooperative New Telecommunications Utility 9-10 
Missoula Electric Cooperative New Electric Utility 11-12 
John W. Andes Historic Private Access Road 13-14 
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Rights of Way Applications 
 

September 15, 2014 
 

APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________ 
 
 Applicant:   Montana Department of Transportation 
    PO Box 201001 
    Helena, MT  59620-1001 
 
Application No.:  16665 
R/W Purpose:   highway construction and maintenance including occupancy by  
    public utilities 
Lessee Agreement:  ok 
Acreage:   0.22 
Compensation:  $500.00 
Legal Description:  part of Government Lots 13 & 14, Sec. 1, Twp. 27N, Rge. 41E,  
    Valley County 
Trust Beneficiary:  Public Lands 
 
 
Item Summary 
 
Montana Department of Transportation has made application for highway construction and 
maintenance including occupancy by public utilities for a project known as Fort Peck Northeast.  
The scope of the project is to rehabilitate approximately ten miles of State Primary Route 17/MT 
117, a minor arterial route in Valley county between the towns of Fort Peck and Nashua.  
Included in the project are gravel and grading, new culverts and drainage, curb and gutter, and 
the complete reconstruction of a major curve.  Upon completion, the roadway will feature a 32-
foot finished top with two 12-foot driving lanes and 4-foot shoulders.  The fundamental purpose 
of this project is to improve safety and drivability for the traveling public.  
 
DNRC Recommendation 
 
The director recommends approval of this highway construction project.  
____________________________________________________________________________ 
 
 

1 
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Rights of Way Applications 
 

September 15, 2014 
 

APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________ 
 
 Applicant:   Omimex Canada, LTD 
    65 East Broadway, Suite 401 
    Butte, MT  59701 
 
Application No.:  16672 
R/W Purpose:   a buried 4-inch natural gas gathering pipeline 
Lessee Agreement:  ok 
Acreage:   0.62 
Compensation:  $1235.00 
Legal Description:  a 20-foot strip through NW4NE4, Sec. 29, Twp. 36N, Rge. 5W,  
    Glacier County 
Trust Beneficiary:  Common Schools 
 
 
Item Summary 
 
Omimex Canada, LTD, has made application for a 4-inch natural gas gathering pipeline.  This 
application is to convert from an existing land use license to a 30-year term easement.  The 
purpose of the pipeline is to move gas from the Stufft #15-19 well located in SW4SE4 of Section 
19, Township 35N, Range 5W to the main sales line which is located approximately two miles 
due east of the said well.  The route taken is the most direct route to the said sales line avoiding 
a wetland area due east of well by routing the pipeline south of the wetland area.  
 
DNRC Recommendation 
 
The director recommends approval of a 30-year term easement for this natural gas pipeline. 
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________ 
 
 Applicant:   Range Telephone 
    PO Box 127 
    Forsyth, MT  59327 
 
Application No.:  16673 
R/W Purpose:   a buried telephone distribution line 
Lessee Agreement:  ok 
Acreage:   2.32 
Compensation:  $754.00 
Legal Description:  a 20-foot strip through E2SE4, SE4NE4, W2NE4,  
    Sec. 16, Twp. 4S, Rge. 45E, Powder River County 
Trust Beneficiary:  Common Schools 
 
 
Item Summary 
 
Range Telephone has applied for a buried telephone distribution line.  This is for the installation 
of the Ashland to Fort Howe buried fiber optic project, which would upgrade Range Telephone’s 
existing telecommunication facilities with the Fort Howe service area.  Facilities to be installed 
include a new buried fiber optic cable, handhole access vaults, pedestals, and fiberglass utility 
marker posts. No other reasonable alternative routes exist within the immediate area.  
 
DNRC Recommendation 
 
The director recommends approval of this buried telephone distribution line.  
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________ 
 
 Applicant:   Range Telephone 
    PO Box 127 
    Forsyth, MT  59327 
 
Application No.:  16674 
R/W Purpose:   a buried telephone distribution line 
Lessee Agreement:  ok 
Acreage:   0.04 
Compensation:  $100.00  
Legal Description:  a 20-foot strip through Government Lot 4,  
    Sec. 14, Twp. 1N, Rge. 44E, Rosebud County 
Trust Beneficiary:  Public Land Trust 
 
 
Item Summary 
 
Range Telephone has applied for a buried telephone distribution line.  This is for the installation 
of the Ashland North to A-Hut buried fiber optic project, which would upgrade Range 
Telephone’s existing telecommunication facilities within the North Ashland Exchange service 
area.  Facilities to be installed include a new buried fiber optic cable, handhole access vaults, 
pedestals, wooden stub poles, and fiberglass utility marker posts. No other reasonable 
alternative routes exist within the immediate area. This line crosses the Tongue River. 
 
DNRC Recommendation 
 
The director recommends approval of this buried telephone distribution line.  
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________ 
 
 Applicant:   Triangle Telephone Cooperative 
    PO Box 1220 
    Havre,  MT  59501 
 
Application No.:  16675 
R/W Purpose:   two buried telephone distribution lines 
Lessee Agreement:  ok 
Acreage:   0.12 
Compensation:  $100.00 
Legal Description:  a 20-foot strip through NW4SE4, Sec. 36, Twp. 32N, Rge. 30E,  
    Phillips County 
Trust Beneficiary:  Common Schools 
 
 
Item Summary 
 
Triangle Telephone Cooperative has made application for two buried telephone distribution 
lines.  This request is due to the Montana Department of Transportation’s plans to reconstruct 
an 11.5 mile portion of US Highway 191 north of the town of Malta.  This project is known as 
Malta North and was approved at the August 18, 2014 Land Board meeting.  The new 
installation is required as new highway construction will destroy old buried telephone line. The 
proposed route is the most direct route between terminus locations while also providing access 
to existing and future network considerations.   
 
DNRC Recommendation 
 
The director recommends approval of this buried telephone distribution line request.  
____________________________________________________________________________ 
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________ 
 
 Applicant:   Missoula Electric Cooperative 
    1700 West Broadway  
    Missoula, MT  59808 
 
Application No.:  16676 
R/W Purpose:   a buried 7.2kV power distribution line 
Lessee Agreement:  ok 
Acreage:   0.35 
Compensation:  $2275.00 
Legal Description:  a 10-foot strip through N2NW4, Sec. 36, Twp. 15N, Rge. 14W,  
    Missoula County 
Trust Beneficiary:  Common Schools 
 
 
Item Summary 
 
Missoula Electric Cooperative (MEC) has made application for a new easement to relocate and 
bury an existing overhead distribution line that currently crosses the Blackfoot River.  The 
existing overhead line would be removed from the state trust land and the adjacent Russell 
Gates fishing access site.  Removal of the overhead line will improve aesthetics in the Blackfoot 
River area and reduce possible raptor conflicts.  MEC will reconfigure poles within 100 feet of 
the river with pedestals for raptor nesting sites.  
 
DNRC Recommendation 
 
The director recommends approval of this buried 7.2kV distribution line.  
____________________________________________________________________________ 
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________ 
 
 Applicant:   John W. Andes 
    300 Estate Dr.  
    Mount Juliet, TN  37122-2032 
 
Application No.:  16677 
R/W Purpose:   a private access road to a single family residence and associated  
    outbuildings to conduct normal farming and ranching operations  
    and for timber management 
Lessee Agreement:  N/A (Historic) 
Acreage:   0.3 
Compensation:  $450.00 
Legal Description:  a 30-foot strip through SW4NW4, Sec. 6, Twp. 14N, Rge. 8W,  
    Lewis and Clark County 
Trust Beneficiary:  Capitol Buildings 
 
 
Item Summary 
 
Applicant is requesting approval for the use of an existing road to access private lands for a 
single family residence and associated outbuildings, to conduct normal farming and ranching 
operations, and for timber management.  The road has been in place for years and 
authorization for continued use is being requested pursuant to §77-1-130, MCA, which allows 
for recognition of such historic access. 
 
DNRC Recommendation 
 
The director recommends approval of this historic right of way application. 
\ 
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AGENDA

REGULAR MEETING OF THE BOARD OF LAND COMMISSIONERS

September 15, 2014, at 9:00 a.m.

State Capitol, Room 303

Helena, MT



ACTION ITEMS



914-1	FWP: Land Acquisition - Otter Island Fisheries Conservation Area 

	Benefits:	N/A (non-trust land)

	Location:	Flathead County		



914-2	Communitization Agreement: Paul Byron 2758 41-13H Well

	Benefits:	Common Schools

	Location:	Roosevelt County	



914-3	Oil and Gas Lease Sale (September 3, 2014) 

	Benefits:	Common Schools, MSU Morrill, Public Buildings, Montana Tech, Eastern – MSU/Western – UM, Pine Hills, Public Land Trust – Navigable Rivers

	Location:	Big Horn, Lewis and Clark, Teton Counties		



914-4	Land Banking Parcels: Preliminary Approval for Sale 

	A.	Fergus County	

		Benefits:	Common Schools

		Location:	Fergus County

	B.	Wheatland County	

		Benefits:	Common Schools

		Location:	Wheatland County



914-5	Commercial Lease: Proposed Agreement – Lewis and Clark Commerce Center 

	Benefits:	Common Schools

	Location:	Gallatin County



914-6	Easements

	Benefits:	Common Schools, Public Buildings, Public Lands

	Location: Glacier, Lewis and Clark, Missoula, Phillips, Powder River, Rosebud, Valley Counties	

		



PUBLIC COMMENT 

Complete agenda item information can be found on the DNRC website.

http://dnrc.mt.gov/LandBoard 
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914-1	FWP: Land Acquisition – Otter Island Fisheries Conservation Area



	Location:	Flathead County


	Trust Benefits:	N/A



	Trust Revenue:	N/A





Item Summary



In 2013 the Department of Fish, Wildlife and Parks (FWP) acquired the 147-acre Otter Island Fisheries Conservation Area (FCA) from the Confederated Salish and Kootenai Tribes (CSKT) with funding from the Bonneville Power Administration (BPA) Hungry Horse Dam mitigation program at no cost to FWP.  FWP proposes acquisition of approximately 14 acres on the Flathead River adjacent to Otter Island FCA for approximately $108,800 or $8,000 per acre (Figure 1, Addition 1).  The property was appraised for $9,000 per acre in 2014.  The Montana Outdoor Legacy Foundation recently acquired the property and will hold it for FWP until BPA funding is available.  BPA would retain a conservation easement on the property. 



The property contains riparian and wetland habitat along the Flathead River. Acquisition of this property and an adjacent property located between Addition 1 and the Otter Island FCA would create a strip of continuous FWP-managed land. The land would stretch from the 126-acre Old Steel Bridge Fishing Access Site on the north, downstream to the Owen-Sowerwine Natural Area, which Montana Audubon manages under a land use license from the Department of Natural Resources and Conservation (DNRC) (Figure 2).  FWP is concurrently finalizing acquisition of the parcel immediately to the north of Addition 1 (Figure 1, Addition 2).  Additions 1 and 2 would create approximately three miles of Flathead River shoreline accessible to the public, two miles of which would be managed by FWP for fish and wildlife habitat, open space, and dispersed public recreation, all as provided for in BPA’s conservation easement and FWP’s management plan. 



Acquisition of the property by FWP will enhance management efficiency of the combined 

273-acre Otter Island – Old Steel Bridge area and contribute to conserving a high-quality public recreation site just outside the Kalispell urban boundary. 



On July 9, 2014, FWP released a draft environmental assessment for public review and comment.  Public comments were largely in support of the project, and FWP issued a Decision Notice on July 31, 2014, recommending acquisition of the property. The Fish and Wildlife Commission approved the parcel for acquisition on August 26, 2014.



FWP Recommendation



FWP recommends that the Land Board approve the acquisition of the Otter Island Fisheries Conservation Area Addition 1.







[image: ]

Figure 1:  Otter Island Fisheries Conservation Area and Potential Additions

[image: ]

Figure 2:  Current and Proposed Land Ownership Adjacent to Kalispell, MT	
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914-2	Communitization Agreement: Paul Byron 2758 41-13H Well



	Location:	Roosevelt County

		T27N R58E Sections 12 & 13 

		

	Trust Benefits:	Common Schools



	Trust Revenue:	Unknown





Item Summary



Oasis Petroleum North America, LLC, has filed a request with the Department of Natural Resources and Conservation (DNRC) for the approval of a communitization agreement to communitize state owned acreage in conformity with Montana Board of Oil and Gas Conservation Commission (BOGC) regulations.



A communitization agreement brings together small tracts sufficient for the granting of a well permit under applicable spacing rules.  The agreement allows the state to receive its proper share of production from the spacing unit and must be approved by the Land Board and DNRC for state lands.  



The Paul Byron 2758 41-13H well is a horizontal Bakken/Three Forks Formation oil well.  The well is located approximately five miles southeast of Bainville, Montana, and was drilled on private land in the SW4SW4 of Section 13.  DNRC owns 40 acres of the 1280 mineral acres in the permanent spacing unit that will be communitized.  The agreement encompasses the Bakken/Three Forks formation in Sections 12 and 13 of T27N R58E. 



DNRC’s tract comprises 3.125 percent of the communitized area.  DNRC will consequently receive 0.5209 percent of all oil production (16.67 percent royalty rate x 3.125 percent tract participation).  



 DNRC Recommendation



The director recommends the Land Board approve this communitization agreement.	
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914-3	Oil and Gas Lease Sale (September 3, 2014)

[bookmark: _GoBack]

	Location:	Big Horn, Lewis and Clark, Teton Counties



	Trust Benefits:	Common Schools, MSU Morrill, Public Buildings, Montana Tech, Eastern – MSU/Western – UM, Pine Hills, Public Land Trust – Navigable Rivers



	Trust Revenue:	$50,797.58





Item Summary

The Department of Natural Resources and Conservation (DNRC) held an oil and gas lease sale on September 3, 2014 in the auditorium at the Montana Department of Transportation building.  A total of twenty-five tracts were offered for lease.  Twenty-five tracts were leased for a total of $50,797.58.  The twenty-five tracts that were sold covered a total of 7,638.26 acres.  The average bid per acre was $6.65. 



The high competitive bid for the September 3, 2014 sale was $14.00 per acre and the largest total bid was $8,400.00 for Tract 11 in Lewis and Clark County.  



DNRC Recommendation

The director requests Land Board approval to issue the leases from the September 3, 2014 oil and gas lease sale.  
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914-4A	Land Banking Parcels: Preliminary Approval for Sale – Fergus County



	Location:  Fergus County


	Trust Benefits:	Common Schools



	Trust Revenue:  (appraisal to be completed after preliminary approval)





Item Summary



The Department of Natural Resources and Conservation (DNRC) requests preliminary approval of one parcel totaling approximately 640 acres nominated for sale in Fergus County.  The sale was nominated by the lessee and the parcel is located approximately ten miles southeast of Winifred, Montana.  





		Sale #

		# of Acres

		Legal

		Nominator

		Trust



		715

		640±

		       ALL,

        Section 16, T20N-R20E

		Edward Butcher

		Common Schools









Sale parcel 715 includes approximately 121 acres of hay land and 519 acres of grazing land.  The parcel has below average productivity for agricultural and grazing lands statewide.



The parcel is not legally accessible by the public. 



No potentially negative issues were identified through the Montana Environmental Policy Act (MEPA) process regarding the sale of this parcel.  





DNRC Recommendation

The director recommends that the Land Board grant preliminary approval to sell this parcel.

























Fergus County Sale Location Map


 (
Sale 715
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Sale 715

ALL, Section 16, T20N-R20E 

Edward Butcher
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914-4B	Land Banking Parcels: Preliminary Approval for Sale – Wheatland County 



	Location:  Wheatland County


	Trust Benefits:	Common Schools



	Trust Revenue:  (appraisal to be completed after preliminary approval)





Item Summary



The Department of Natural Resources and Conservation (DNRC) requests preliminary approval of one parcel totaling approximately 640 acres nominated for sale in Wheatland County.   The sale was nominated by the lessee and the parcel is located approximately twelve miles southeast of Judith Gap, Montana.





		Sale #

		# of Acres

		Legal

		Nominator

		Trust



		716

		640±

		       ALL,

        Section 16, T10N-R17E

		Douglas Ross

		Common Schools









Sale parcel 716 is used primarily for livestock grazing purposes.  The parcel has below average productivity for grazing lands statewide.



The parcel is not legally accessible by the public. 



No potentially negative issues were identified through the Montana Environmental Policy Act (MEPA) process regarding the sale of this parcel.  





DNRC Recommendation

The director recommends that the Land Board grant preliminary approval to sell this parcel.


























Wheatland County Sale Location Map


 (
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)[image: ]



Sale 716

ALL, Section 16, T10N-R17E

Douglas Ross
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914-5	Commercial Lease: Proposed Agreement – Lewis and Clark Commerce Center 



	Location:  Gallatin County


	Trust Benefits:	Common Schools



	Trust Revenue:  $51,000 annually





Item Summary



The Department of Natural Resources and Conservation (DNRC) is requesting approval to issue a long term lease for 5.343 acres within the southwest quarter of Section 36, Township 1S, Range 5E, in Gallatin County, Montana.  The lease area is located within the Lewis and Clark Commerce Center subdivision on the corner of Simmental Way and Boot Hill Court Road in Bozeman.



CS Construction, whose address is 2149 West Durston #31, Bozeman, MT 59718, plans to lease and develop the site for a combination of mini storage units as well as office and conference space.  



Lease Area:		5.343 + acres



Term:			40 years with options to renew for one additional 40-year term, and subsequently one additional 19-year term, for a maximum lease term of 99 years.

	

Rent:			Base rent for year 1 will be $51,000, which is 5.477 percent of market value.  The rental amount will increase annually at a rate of 2 percent.  Market adjustments will occur every 15 years; the land will be reappraised and the rent for that year will be the new land value multiplied by the higher of the bid rate (5.477 percent) or the minimum statutory lease rate at the time.    



Improvements:		Lessee will be responsible for construction of all improvements.  All improvements will revert to the state at termination.



Utilities:			Lessee will install all utility lines, roads, and sidewalks necessary to serve the planned development.  Lessee is responsible for payment of all applicable utilities. 



Taxes:			Lessee will pay taxes and specials assessments assessed by the City of Bozeman, and/or Gallatin County.



Insurance:			Lessee is required to obtain and maintain liability, property, and worker’s compensation insurance.		



Security Deposit:		Lessee agrees to pay the lessor a security deposit of $17,000.	



DNRC Recommendation



The director recommends that the Land Board approve the issuance of a commercial lease agreement to CS Construction.
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914-6	Easements



	Location:	Glacier, Lewis and Clark, Missoula, Phillips, Powder River, 
 		Rosebud, Valley Counties


	Trust Benefits:	Common Schools, Public Buildings, Public Lands 



	Trust Revenue:	Common Schools= $4364.00
 		Public Buildings= $450.00

		Public Lands=$600.00





Item Table of Contents



		Applicant

		Right-of-Way Purpose

		Page(s)



		Montana Department of Transportation

		New Highway Construction

		1-2



		Omimex Canada, LTD

		New Gas Utility

		3-4



		Range Telephone

		New Telecommunications Utility

		5-8



		Triangle Telephone Cooperative

		New Telecommunications Utility

		9-10



		Missoula Electric Cooperative

		New Electric Utility

		11-12



		John W. Andes

		Historic Private Access Road

		13-14










APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________



 Applicant:			Montana Department of Transportation

				PO Box 201001

				Helena, MT  59620-1001



Application No.:		16665

R/W Purpose:			highway construction and maintenance including occupancy by 					public utilities

Lessee Agreement:		ok

Acreage:			0.22

Compensation:		$500.00

Legal Description:		part of Government Lots 13 & 14, Sec. 1, Twp. 27N, Rge. 41E, 					Valley County

Trust Beneficiary:		Public Lands





Item Summary



Montana Department of Transportation has made application for highway construction and maintenance including occupancy by public utilities for a project known as Fort Peck Northeast.  The scope of the project is to rehabilitate approximately ten miles of State Primary Route 17/MT 117, a minor arterial route in Valley county between the towns of Fort Peck and Nashua.  Included in the project are gravel and grading, new culverts and drainage, curb and gutter, and the complete reconstruction of a major curve.  Upon completion, the roadway will feature a 32-foot finished top with two 12-foot driving lanes and 4-foot shoulders.  The fundamental purpose of this project is to improve safety and drivability for the traveling public. 



DNRC Recommendation



The director recommends approval of this highway construction project. 

____________________________________________________________________________





1










[image: ]















Rights of Way Applications



September 15, 2014



2



1





APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________



 Applicant:			Omimex Canada, LTD

				65 East Broadway, Suite 401

				Butte, MT  59701



Application No.:		16672

R/W Purpose:			a buried 4-inch natural gas gathering pipeline

Lessee Agreement:		ok

Acreage:			0.62

Compensation:		$1235.00

Legal Description:		a 20-foot strip through NW4NE4, Sec. 29, Twp. 36N, Rge. 5W, 					Glacier County

Trust Beneficiary:		Common Schools





Item Summary



Omimex Canada, LTD, has made application for a 4-inch natural gas gathering pipeline.  This application is to convert from an existing land use license to a 30-year term easement.  The purpose of the pipeline is to move gas from the Stufft #15-19 well located in SW4SE4 of Section 19, Township 35N, Range 5W to the main sales line which is located approximately two miles due east of the said well.  The route taken is the most direct route to the said sales line avoiding a wetland area due east of well by routing the pipeline south of the wetland area. 



DNRC Recommendation



The director recommends approval of a 30-year term easement for this natural gas pipeline.
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________



 Applicant:			Range Telephone

				PO Box 127

				Forsyth, MT  59327



Application No.:		16673

R/W Purpose:			a buried telephone distribution line

Lessee Agreement:		ok

Acreage:			2.32

Compensation:		$754.00

Legal Description:		a 20-foot strip through E2SE4, SE4NE4, W2NE4, 

				Sec. 16, Twp. 4S, Rge. 45E, Powder River County

Trust Beneficiary:		Common Schools





Item Summary



Range Telephone has applied for a buried telephone distribution line.  This is for the installation of the Ashland to Fort Howe buried fiber optic project, which would upgrade Range Telephone’s existing telecommunication facilities with the Fort Howe service area.  Facilities to be installed include a new buried fiber optic cable, handhole access vaults, pedestals, and fiberglass utility marker posts. No other reasonable alternative routes exist within the immediate area. 



DNRC Recommendation



The director recommends approval of this buried telephone distribution line. 
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________



 Applicant:			Range Telephone

				PO Box 127

				Forsyth, MT  59327



Application No.:		16674

R/W Purpose:			a buried telephone distribution line

Lessee Agreement:		ok

Acreage:			0.04

Compensation:		$100.00 

Legal Description:		a 20-foot strip through Government Lot 4, 

				Sec. 14, Twp. 1N, Rge. 44E, Rosebud County

Trust Beneficiary:		Public Land Trust





Item Summary



Range Telephone has applied for a buried telephone distribution line.  This is for the installation of the Ashland North to A-Hut buried fiber optic project, which would upgrade Range Telephone’s existing telecommunication facilities within the North Ashland Exchange service area.  Facilities to be installed include a new buried fiber optic cable, handhole access vaults, pedestals, wooden stub poles, and fiberglass utility marker posts. No other reasonable alternative routes exist within the immediate area. This line crosses the Tongue River.



DNRC Recommendation



The director recommends approval of this buried telephone distribution line. 
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________



 Applicant:			Triangle Telephone Cooperative

				PO Box 1220

				Havre,  MT  59501



Application No.:		16675

R/W Purpose:			two buried telephone distribution lines

Lessee Agreement:		ok

Acreage:			0.12

Compensation:		$100.00

Legal Description:		a 20-foot strip through NW4SE4, Sec. 36, Twp. 32N, Rge. 30E, 					Phillips County

Trust Beneficiary:		Common Schools





Item Summary



Triangle Telephone Cooperative has made application for two buried telephone distribution lines.  This request is due to the Montana Department of Transportation’s plans to reconstruct an 11.5 mile portion of US Highway 191 north of the town of Malta.  This project is known as Malta North and was approved at the August 18, 2014 Land Board meeting.  The new installation is required as new highway construction will destroy old buried telephone line. The proposed route is the most direct route between terminus locations while also providing access to existing and future network considerations.  



DNRC Recommendation



The director recommends approval of this buried telephone distribution line request. 

____________________________________________________________________________
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________



 Applicant:			Missoula Electric Cooperative

				1700 West Broadway 

				Missoula, MT  59808



Application No.:		16676

R/W Purpose:			a buried 7.2kV power distribution line

Lessee Agreement:		ok

Acreage:			0.35

Compensation:		$2275.00

Legal Description:		a 10-foot strip through N2NW4, Sec. 36, Twp. 15N, Rge. 14W, 					Missoula County

Trust Beneficiary:		Common Schools





Item Summary



Missoula Electric Cooperative (MEC) has made application for a new easement to relocate and bury an existing overhead distribution line that currently crosses the Blackfoot River.  The existing overhead line would be removed from the state trust land and the adjacent Russell Gates fishing access site.  Removal of the overhead line will improve aesthetics in the Blackfoot River area and reduce possible raptor conflicts.  MEC will reconfigure poles within 100 feet of the river with pedestals for raptor nesting sites. 



DNRC Recommendation



The director recommends approval of this buried 7.2kV distribution line. 

____________________________________________________________________________
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APPLICANTS AND RIGHTS OF WAY INFORMATION______________________________



 Applicant:			John W. Andes

				300 Estate Dr. 

				Mount Juliet, TN  37122-2032



Application No.:		16677

R/W Purpose:			a private access road to a single family residence and associated 					outbuildings to conduct normal farming and ranching operations 					and for timber management

Lessee Agreement:		N/A (Historic)

Acreage:			0.3

Compensation:		$450.00

Legal Description:		a 30-foot strip through SW4NW4, Sec. 6, Twp. 14N, Rge. 8W, 					Lewis and Clark County

Trust Beneficiary:		Capitol Buildings





Item Summary



Applicant is requesting approval for the use of an existing road to access private lands for a single family residence and associated outbuildings, to conduct normal farming and ranching operations, and for timber management.  The road has been in place for years and authorization for continued use is being requested pursuant to §77-1-130, MCA, which allows for recognition of such historic access.



DNRC Recommendation



The director recommends approval of this historic right of way application.

\
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