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BEFORE THE DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 
* * * * * * * * * 

IN THE MATTER OF CHANGE APPLICATION 
NO. 41I-30110489 BY BLUE BOX RANCH 
LLC  

)
)
) 

 FINAL ORDER ON MOTION FOR 
SUMMARY JUDGMENT 

* * * * * * * * * 
 Pursuant to the provisions of §§ 85-2-309 through 311, MCA (the Water Use Act); § 2-4-

601, et. seq., MCA (the contested case provisions of the Montana Administrative Procedure 

Act); and Admin. R. Mont. 36.12.201, et. seq., this matter comes on as a contested case before 

the Department of Natural Resources and Conservation (Department or DNRC).  The purpose 

of the contested case is to resolve objections to Application for Beneficial Water Use Permit No. 

41I 30110489 by Blue Box Ranch LLC., for which the Department issued a Preliminary 

Determination to Grant pursuant to § 85-2-307, MCA, on October 17, 2018.  This Final Order 

must be read in conjunction with the Preliminary Determination to Grant (PDG) which is hereby 

incorporated by reference and is attached to this Order as “Attachment A”. 

BACKGROUND 

 On February 27, 2017 Blue Box Ranch LLC (Applicant) submitted Application to Change 

Water Right No. 41I 30110489 to change Water Right Claim No. 41I 17090-00 to the 

Department’s Helena Regional Office.  The Department published receipt of the Application on 

its website.  The Department sent Applicant a deficiency letter under §85-2-302, Montana Code 

Annotated (MCA), dated August 21, 2017.  The Applicant’s consultant, Kyle Mace (WGM 

Group), responded with information dated September 1, 2017, and February 13, 2018. The 

Application was determined to be correct and complete as of June 19, 2018 and an 

Environmental Assessment was completed the same day.  (PDG) 

 The Department issued the PDG on October 17, 2018, and published notice of that 

determination on November 1, 2018, in the Broadwater Reporter.  The Department also 

provided notice to interested individuals on October 31, 2018.  The deadline for objections to be 

filed was December 17, 2018.  The Application received one valid objection.  Albert Bodle Jr., 

Mary Huth, and Thomas Huth (Objectors) objected to the Application on the grounds of adverse 

effect and adequacy of the diversion works pursuant to § 85-2-402(2)(a) and (b), MCA.  (File) 
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 A contested case hearing was scheduled for April 10, 2019.  On March 15, 2019 counsel 

for the Applicant filed a Motion for Summary Judgment and Brief in Support (Motion).  Pursuant 

to ARM 36.12.213(1)(b) the Objectors deadline for filing a response to the Motion was March 

29, 2019.  No response was filed.  On March 29, 2019 this Hearing Examiner vacated the April 

10, 2019 hearing in order to rule on the Motion.  (File) 

 By this Order the Hearing Examiner rules on the Motion for Summary Judgment.  This 

Order must be read in conjunction with the PDG which is incorporated by reference. 

PROPOSED CHANGE AND OBJECTION 

 Applicant seeks to add a point of diversion to Water Right Claim No. 41I 17090-00, with 

a priority date of April 1, 1878. The Montana Water Court Temporary Preliminary Decree for 

Basin 41I, issued on March 8, 1995, identified a flood irrigation use of 70.10 acres for 41I 17090-

00 in the N2 of Sec.12, Township 8 North (T8N), Range 2 East (R2E), Broadwater County. This 

water right has a claimed flow rate of 1.13 cubic feet per second (CFS) and an unquantified 

volume. The historical point of diversion (POD), located in the NWNWSW of Sec. 6, T8N, R3E, 

is a headgate on Duck Creek. The claimed period of use and period of diversion is from April 15 

to October 19, annually.  (PDG ¶ 1) 

 The Applicant proposes to add an additional pump POD to Statement of Claim No. 41I 

17090-00.  The additional POD would be approximately 1.0 mile downstream from the existing 

POD.  The proposed POD is located in the NWNENW of Sec. 12, T8N, R2E. The new diversion 

will utilize a pump and pipeline system to irrigate approximately 32 acres of the 70.10 acre place 

of use in rotation with the existing POD.  (PDG ¶ 3) 

 If approved, the Applicant will install a new pump, pipe, and sprinkler system that will be 

used in rotation with the existing POD. Applicant plans to divert 155.77 AF through the pump 

and pipeline system in rotation with the historic point of diversion that consisted of a headgate 

and ditch system. Historically the Applicant would divert 520.76 AF through the headgate and 

ditch system.  (PDG ¶ 4) 

 The place of use will not change, but the method will change in part from flood irrigation 

to a pivot system irrigating 32-acres utilizing the pump and pipeline system.  The remaining 

acres in the POU will continue to be flood irrigated utilizing both PODs in rotation with one 

another.  (PDG ¶ 5) 
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 The Hearing Examiner notes that there is only one objection to this Application and that 

Objection was signed by three individuals.  Those three individuals use the same address.  The 

original objection only objected to the criteria of adverse effect.  A single deficiency letter was 

sent to those individuals at that address prompting them if they also meant to include the criteria 

of adequacy of diversion.  A response was received, signed by all three objectors, simply stating 

“. . . we would like to amend our original objection so that it will include Diversion Works as a 

valid objection.”  No further supporting materials were included.  The Department subsequently 

determined the objection valid as to the criteria of adverse effect and adequacy of diversion.  

(Objection; Response to Deficiency Letter) 

 The basis for the objection is that Objectors believe that the existing POD and ditch have 

not been used for 10 years and that the ditch requires extensive maintenance.  Objectors also 

contend that the existing headgate leaks a great deal of water and that there is no way to 

accurately measure the water entering the ditch.  Objectors “feel that the ability for Blue Box 

Ranch LLC to exceed their flow rate is too great with two POD’s” and only one POD should be 

approved.  Objectors contend that if both POD’s are approved the existing headgate needs to 

be fixed and have an adequate measuring device.  (Objection) 

APPLICABLE LAW  

 Summary judgment is appropriate if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.  Capital One v. Guthrie, 2017 MT 75, ¶11; 387 Mont. 147; 392 P.3d 158 (citing: 

M. R. Civ. P. 56(c)(3); Roe v. City of Missoula, 2009 MT 417, ¶ 14, 354 Mont. 1; 221 P.3d 

1200). 

 The moving party has the burden of establishing the absence of a genuine issue of 

material fact and entitlement to judgment as a matter of law.  In re Estate of Harmon, 2011 MT 

84A, ¶ 14, 360 Mont. 150, 253 P.3d 821.  Once established, the non-moving party must then 

present substantial evidence that raises a genuine issue of material fact essential to one or 

more elements of the case.  Apple Park LLC v. Apple Park Condos LLC, 2008 MT 284, ¶ 11, 

345 Mont. 359, 192 P.3d 232. 

 Rule 56(e)(2), M.R.C.P. provides “[w]hen a motion for summary judgment is properly 

made and supported, an opposing party may not rely merely on allegations or denials in its own 
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pleading; rather, its response must – by affidavits or as otherwise provided in this rule – set out 

specific facts showing a genuine issue for trial.  If the opposing party does not so respond, 

summary judgment should, if appropriate, be entered against that party.” 

 The Hearing Examiner is authorized to rule on motions filed in a contested case 

proceeding, including motions for summary judgment. ARM 36.12.203(2)(b); ARM 

36.12.213(1)(a). 

ANALYSIS 

 Applicant’s Motion asks that this Hearing Examiner grant summary judgment on the 

issues of adequacy of diversion and adverse effect.  Applicant also requests a determination 

that this Hearing Examiner does not have jurisdiction to grant the relief that the Objectors 

request. 

Summary Judgment 

 Applicant supports its Motion with the Objectors’ responses to its “First Discovery 

Requests to Albert Bodle Jr. and Thomas and Mary Huth.”  Applicant argues that those 

responses show that there are no genuine issues of material fact as to either the adequacy of 

diversion or adverse effect criteria.   

 While Objectors’ responses to the First Discovery Requests is unsigned by the Objectors 

and appears to be filed out by one individual, the Hearing Examiner notes that the Requests 

were addressed and sent to all three individuals at the address they provided, and given the 

history of correspondence with these individuals in this matter, it is reasonable to conclude that 

the responses provided represent the viewpoint of all the individuals listed on the Objection.  

(Motion, Exhibit A) 

 Request for Admission No. 2 states “[p]lease admit that the proposed means of 

diversion, construction, or operation of the proposed diversion works associated with the 

change application are adequate.”  Response: “yes.”  (Motion, Exhibit A) 

 Interrogatory No. 13 asks “[p]lease identify by paragraph number each and every finding 

of fact or conclusion of law contained under the Preliminary Determination to Grant Change 

which you contend is incorrect or not accurate.”  Answer: “none.”  (Motion, Exhibit A) 

 Interrogatory No. 14 asks “[f]or each finding of fact or conclusion of law identified in your 

answer to Interrogatory No. 13, please state the factual basis for any contention you have that 



 
Final Order on Motion for Summary Judgment   Page 5 of 8 
Application No. 41I-30110489 by Blue Box Ranch LLC 

the finding or conclusion is incorrect or not accurate.”  Answer: “none.”  (Motion, Exhibit A). 

 There is no indication in either the Objection or Response to Deficiency Letter that 

Objectors contend that the new POD in and of itself will create an adverse effect or that the new 

means of diversion are inadequate.  (Objection; Response to Deficiency Letter) 

 Based upon the Objectors’ discovery responses, they have admitted that the proposed 

means of diversion, construction or operation of the proposed diversion works associated with 

the change application are adequate.  Under Rule 36(b), M.R.C.P., a matter admitted under a 

request for admission is deemed to be conclusively established.   

 In answering Interrogatory Nos. 13 and 14, which are specific to the findings and 

conclusions contained in the PDG, the Objectors state they could identify no finding of fact or 

conclusion of law which they contend is inaccurate or incorrect. 

 As stated above, Objectors did not file a response to the Motion.  In failing to respond to 

the Motion Rule 56(e)(2) is applicable. 

 The PDG establishes that the criteria for adequacy of diversion and adverse effect have 

been met.   

 As for adequacy of diversion the PDG states “[t]he additional point of diversion will be 

approximately 1 mile downstream and west of the existing POD, located in the NWNWNW of 

Section 12, T8N, R2E. The Applicant will install a Cornell 2.5YH or similar pump with an in-line 

flow meter. The system will be built to ensure that the flow rate will not exceed the historical use 

of 1.13 CFS and a maximum diverted volume of 155.77 AF.”  (PDG ¶21)  Based on this finding 

the PDG concludes that the criteria for adequacy of diversion, § 85-2-402(2)(b), MCA, has been 

met.  (PDG ¶ 40) 

 As for adverse effect, the PDG finds, inter alia, [t]he Applicant will not use both points of 

diversion simultaneously, and more water will be left instream from the existing POD to the 

pump system when the pump system is active. The proposed pump system will be designed to 

ensure that the maximum flow rate of 1.13 CFS will not be exceeded. The pump system can be 

shut down and the operators can cease to divert water to ensure that the proposed use will not 

exceed historical practices or affect senior water users.”  (PDG ¶ 15)  The PDG concludes that 

the criteria of adverse effect, § 85-2-402(2)(a), MCA, has been met.  (PDG ¶ 36) 

 Objectors’ admissions support a conclusion that the PDG is accurate and correct. 
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 This Hearing Examiner finds that summary judgment is appropriate and concludes that 

there are no genuine issues of material fact concerning the Mont. Code Ann. § 85-2-402(2)(a) or 

(b) criteria.  The PDG should be affirmed by summary judgment on the issues of adverse effect 

and adequacy of diversion.  

Jurisdiction 

 Applicant also contends that Objectors’ sole concern with the Application are related to 

the existing point of diversion in that the existing headgate leaks and that there is not an 

adequate measuring device at the existing diversion.  Applicant contends that this Hearing 

Examiner lacks jurisdiction over the Objectors’ concerns and that the instant proceeding is not 

the proper forum to provide the relief that the Objectors desire.  This Hearing Examiner agrees. 

 Responding to Interrogatory No. 9 and Request for Production No. 9 regarding how the 

Objectors may be adversely affected, the Objectors provided photos of the existing headgate 

structure situated at the existing POD and provided a narrative answer that “photos showing 

holes in original POD.”   

 Interrogatory No. 11 goes on to ask “[p]lease state the basis in fact for any contention 

you have that the existing headgate at the existing point of diversion for Water Right 41I 17090-

00 does not function adequately.”  Response: “it has holes and leaks.”  When asked about 

issues Objectors had with the existing headgate at the existing POD Objectors responded, “it 

has holes and leaks.”   

 Interrogatory No. 12 asks “[p]lease state the basis in fact for any contention you have 

that water cannot be properly measured at the existing point of diversion for Water Right 41I 

17090-00 and also at the proposed additional point of diversion under the application.”  

Response: “no measuring scale & not a measuring device by definition [at the] existing POD.”   

 It is clear to this Hearing Examiner that the Objectors’ concerns are related to the 

adequacy of the existing headgate and not to this change application per se.  This Hearing 

Examiner notes that the Applicants water right, 41I-17090-00, is not the only water right utilizing 

the existing headgate.  There are at least twelve other water rights that are diverted through the 

existing headgate.  The existing headgate will continue to be utilized as authorized by Water 

Right No. 41I 17090-00 and the other water rights with or without the instant change 

proceeding.  The Objectors’ concerns can be properly characterized as a potential water 

distribution controversy. 
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 “The district courts shall supervise the distribution of water among all appropriators.  This 

supervisory authority includes the supervision of all water commissioners appointed prior or 

subsequent to July 1, 1973.”  Mont. Code Ann. § 85-2-406(1).  “A district court may order the 

distribution of water pursuant to a district court decree entered prior to July 1, 1973, until an 

enforceable decree is entered [through the general stream adjudication] . . ..”  The Applicant 

points out, “[a]s the existing water rights of the Objectors, and the Applicant under 41I 17909-00 

[sic] are the subject of a prior decree on Duck Creek, and the subject of an enforceable Water 

Court decree issued for Basin 41I, the district court has authority on the issues related to the 

adequacy of the existing headgate to which Objectors complain in this proceeding . . ..”  Motion 

p. 6, citing. § 85-5-101, MCA (appointment of water commissioners) and § 85-5-302, MCA 

(requirement for suitable headgate and water measurement devices). 

 Because Objectors concerns regarding the adequacy of the existing diversion is a 

potential water distribution controversy within the jurisdiction of the district court which could 

involve multiple parties (including parties not party to the instant proceeding) this Hearing 

Examiner concludes that he lacks jurisdiction to address Objectors’ objection on adverse effect 

on the issues alleged and cannot provide relief to the Objectors concerning their allegations in 

this proceeding. 

CONCLUSION 

 For the foregoing reasons Blue Box Ranch LLC’s Motion for Summary Judgment on the 

issues of adverse effect and adequacy of diversion (§ 85-2-402(2)(a) and (b)) is GRANTED. 

 In addition, this Hearing Examiner does not have jurisdiction to address the Objectors’ 

concerns regarding the existing headgate.  To the extent that Objectors’ objection regarding 

adverse effect is related to the existing headgate, said objection is DISMISSED. 

 Application to Change an Existing Irrigation Water Right No. 41I 30110489 by Blue Box 

Ranch LLC is GRANTED as provided in the Preliminary Determination to Grant Change dated 

October 17, 2018. 

 IT IS SO ORDERED. 

 

/// 
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NOTICE 

This Final Order is the Department’s final decision in this matter. A Final Order may be 

appealed by a party who has exhausted all administrative remedies before the Department in 

accordance with the Montana Administrative Procedure Act (Title 2, Chapter 4, Mont. Code 

Ann.) by filing a petition in the appropriate court within 30 days after service of the order.  

Dated this 28th day of June 2019. 
 
 

/Original signed by David A. Vogler/ 
 

David A. Vogler, Hearing Examiner  
Department of Natural Resources  
   and Conservation 
Water Resources Division 
P.O. Box 201601 
Helena, Montana 59620-1601 
(406) 444-6835 

 
 
 

CERTIFICATE OF SERVICE 
This certifies that a true and correct copy of the FINAL ORDER ON MOTION FOR SUMMARY 

JUDGMENT was served upon all parties listed below on this 28th day of June 2019 by first class United 

States mail. 

 
JOHN E BLOOMQUIST - ATTORNEY 
BLOOMQUIST LAW FIRM PC 
3355 COLTON DR STE A 
HELENA, MT 59602 0252 
 
THOMAS W & MARY K HUTH 
ALBERT R BODLE JR 
589 GURNETT CREEK RD 
TOWNSEND, MT 59644-9620 
 
 
 
      /Original signed by Jamie Price/ 
      Jamie Price, Hearings Assistant 
      Hearings Unit, (406) 444-6615
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