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BEFORE THE DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 
* * * * * * * * * * * * * * * *  

IN THE MATTER OF APPLICATION FOR 
BENEFICIAL WATER USE PERMIT NO.  
40A-30105384 BY DEBUFF, DANIEL G.  
AND SANDRA L.  

)
)
)
) 

FINAL ORDER 

* * * * * * * * * * * * * * * *  
 Pursuant to its authority under §§ 2-4-601 et seq., 85-2-310, 85-2-402, MCA, and Mont. 

Admin. R. 36.12.201 et. seq, and 36.12.501 et seq., the Department of Natural Resources and 

Conservation (Department or DNRC) conducted a show cause hearing in this matter on 

November 1, 2018, to allow Daniel G. and Sandra L. Debuff (Applicants or Debuffs) the 

opportunity to show cause why Application No. 40A-30105384 should not be denied under the 

terms of the Preliminary Determination to Deny dated August 14, 2018 (PD to Deny or (PDD)). 
 

APPEARANCES 
 Debuffs appeared at the hearing through counsel John E. Bloomquist.  Dr. Willis D. Weight 

of WDW Writing, Consulting & Planning Inc., and Pat Riley, water right consultant, testified on 

behalf of Applicants.  Mr. Bloomquist also called Doug Mann, DNRC Lewistown Regional Office 

Specialist/Hydrologist and Attila Folnagy, DNRC Groundwater Hydrologist and questioned them 

about the Application. 

EXHIBITS 
 Four Exhibits were admitted at the hearing as evidence: 
 Exhibit A-1 – consists of a 14 page “Summary of Expert Opinion” by Dr. Weight plus a 

hardcopy of a power point presentation prepared by Dr. Weight consisting of 39 pages. 
 Exhibit A-2 & A-2a – are two memoranda from Pat Riley to John Bloomquist on the 

subject “Debuff Determination to Deny and Show Cause” consisting of a total of 34 pages. 
 Exhibit A-3 – consists of a copy of a 4-page memorandum from Doug Mann to the 

Application file entitled “Monthly Watershed Yield of Elk Creek, tributary to Roberts Creek in 

Wheatland County.” 

 Exhibit A-4 – is a copy of a Proposal for Decision issued by DNRC in 1987 entitled “In 

the Matter of the Application for Beneficial Water Use Permit No. 55880-40A by Daniel Debuff” 

consisting of 16 pages. 
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PRELIMINARY MATTERS 

 On February 11, 2016, Applicants submitted Application for Beneficial Water Use Permit 

No. 40A 30105384 to the Department’s Lewistown Water Resources Regional Office. The 

Department published receipt of the Application on its website.  The Department sent Applicants 

a deficiency letter under § 85-2-302, Montana Code Annotated (MCA), dated August 8, 2016.  

Applicant responded with information received November 7, 2016.  The Application was 

determined to be correct and complete on January 18, 2017.  After the Department issued its 

Technical Report on March 23, 2017, the Applicant requested a waiver of the 120-day statutory 

timeline for issuing a Preliminary Determination on April 4, 2017.  The waiver was requested for 

the Applicants to collect additional information/evidence to address the statutory criteria for permit 

issuance.  On April 17, 2017 Applicants submitted additional information, upon which time the 

Department issued a revised/second Technical Report on November 14, 2017.  An amendment 

to the application was received by the Department on March 5, 2018, requesting changes to the 

proposed flow rate, place of use, and irrigated acreage.  The amendment resulted in a reset of 

the application received date to March 5, 2018.  The Department reanalyzed the application and 

determined it to be correct and complete on April 16, 2018 and issued a revised/third Technical 

Report.  Applicants responded to the Technical Report with an email memorandum on May 18, 

2018.  An Environmental Assessment for this Application was completed on July 27, 2018. 

 Upon review of Department File 40A-30105384, a PD to Deny was issued by the 

Lewistown Water Resources Regional Office on August 14, 2018.  The denial was based on the 

Department’s determination that the Applicants failed to prove by a preponderance of the 

evidence that “surface water is legally available from the Southern Springs discharge point and 

downgradient in the Elk Creek drainage, nor have they proven adverse effects would not result to 

water users in that drainage.” (PDD p. 31) 

“If the department proposes to deny an application for a permit or a change in appropriation 

right under 85-2-307 . . . the department shall hold a hearing pursuant to 2-4-604 after serving 

notice of the hearing by first-class mail upon the applicant for the applicant to show cause . . . as 

to why the permit or change in appropriation right should not be denied.” § 85-2-310, MCA. 

The Applicants were given the opportunity to show cause why Application for Beneficial 

Water Use Permit No. 40A-30105384 should not be denied.  A show cause hearing was 

scheduled and held on November 1, 2018, before this Hearing Examiner. 
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The Department has followed the proper procedure as provided in §§ 85-2-307, 85-2-310 

and 2-4-604, MCA, in this matter. 

 Having fully reviewed the record in this matter and the testimony and evidence produced 

at the show cause hearing, the Hearing Examiner makes the following Findings of Fact and 

Conclusions of Law. 

 This Order only addresses the Department’s findings and conclusions, and the Applicants’ 

argument why those findings and conclusions should be reversed, related to legal availability of 

surface water (specifically regarding what is referred to as the Southern Springs) and adverse 

effect of depletions in the Elk Creek drainage.  All other Findings of Fact and Conclusions of Law 

in the PDD, including the legal availability of ground water are adopted and incorporated by 

reference in this Order.  This Order must be read in conjunction with the Department’s “Preliminary 

Determination to Deny Permit” dated August 14, 2018. 

 

PROPOSED APPROPRIATION 

FINDINGS OF FACT 

1. The application was initially filed with the Department on February 11, 2016.  The 

proposed appropriation of water included a flow rate of 3.63 cubic feet per second (CFS) and a 

volume of 552.69 acre-feet (AF).  After the completion of various processing stages, analysis, and 

reporting by the Department, and submission of a waiver of statutory timelines for processing the 

application, the Applicants amended their proposed appropriation on March 5, 2018.  The 

proposed appropriation of water was amended to a flow rate of 2.38 CFS, and the volume was 

amended to 216.4 AF.  During a phone conversation with Applicants’ Consultant, Pat Riley, on 

June 14, 2018, the flow rate was adjusted/clarified to 2.43 CFS (1,090 GPM).  File; Memorandum 

dated June 14, 2018. (PDD) 

2. Applicants propose to divert groundwater from a shallow, unconfined gravel and sand 

aquifer system, by means of four wells (well depths are 54.5 feet, 55 feet, 65 feet, and 70 feet) 

and a groundwater pit (the pit is 39 feet deep and taps the shallow groundwater aquifer).  The 

wells will discharge groundwater into the pit, and the combined, stored water will be pumped to a 

center pivot irrigation system.  The combined flow rate of all wells is 2.43 CFS, based on pump 

testing.  The flow rate of the secondary pumping system in the pit is 2.38 CFS.  Since the 

secondary system diverts water from the pit at a flow rate less than the combined capacity of the 
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wells, no additional flow rate from the pit is factored into the appropriation.  The period of diversion 

and use is from April 20 through October 10.  The purpose of use is irrigation on 173.1 acres.  

Applicants’ Amendment dated March 5, 2018; Memorandum dated June 14, 2018. (PDD) 

3. The diversion points (wells and pit) are generally located in the E2 Section 26, and the 

place of use (center pivot) is located in Section 35, all in T10N, R17E, Wheatland County.  The 

project is approximately 12 miles southeast of Judith Gap, Montana, adjacent to what is known 

as Living Springs.  Application. (PDD) 

4. The proposed capacity of the groundwater pit is 19.5 AF.  The surface area is projected 

to be 1.0 acre in size, and its maximum depth is 39 feet.  The pit is considered one of five 

diversions, as it is constructed (dug) to a depth that exposes the shallow groundwater system.  It 

contains a buried, 5-foot diameter culvert that will act as a secondary diversion system.  It will 

directly divert groundwater exposed by the pit as well.  Application; Memorandum dated June 14, 

2018. (PDD)  
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ARGUMENTS 
5. Applicants make three arguments at the show cause hearing why the Application should 

not be denied.  First, Applicants contend that the Department’s own watershed yield analysis 

shows that water is legally available and there is enough water available to prevent adverse effect.  

Second, Applicants contend that the source aquifer for this Application is isolated and 

discontinuous with the surrounding aquifer.  Applicants finally contend that the water rights that 

could be adversely affected are of a nature that would prevent them from being adversely affected 

and/or have been abandoned.  (Applicants’ Show Cause Hearing Memorandum) 

 
FINDINGS OF FACT (Monthly Watershed Yield) 

6. Applicants contends that for the period of April through August, the figures in ¶ 7, infra, 

show that 761.4 AF is physically available in Elk Creek and that the “[l]egal demands for this 

period for irrigation . . .  is 438.4 AF.  This equates to 323 AF of surface water [being] legally 

available during this period.”  Applicants conclude that even if all 216.4 AF of Applicants 

groundwater withdrawals resulted in depletions to Elk Creek, water would still be legally available.  

While the Hearing Examiner is unsure why the Applicants only included the irrigation component 

of legal demands, ultimately, as explained below, it is of no moment.  (Applicants Show Cause 

Hearing Memorandum, p. 8) 

 

7. The Department initially conducted an analysis of physical surface water availability for 

the Elk Creek drainage using “A monthly water-balance model driven by a graphical user 

interface: U.S. Geological Survey Open-File report 2007-1008” (“Thornthwaite Program”).  While 

the Thornthwaite Program produces a reasonable annual runoff yield of 996.5 AF per year from 

the Elk Creek drainage, the Department determined that the monthly allocation of that annual 

yield was not reflected accurately by the Thornthwaite Program and made adjustments using a 

program known as Monthly Water Balance Model Futures Portal.  The results are as follows: 

 Percent by 
Month 

 

Elk Creek 
AF 

Jan 1.3% 13.3 
Feb 1.3% 13.3 
Mar 2.7% 26.6 
Apr 7.3% 73.1 
May 18.7% 186.0 
June 22.7% 225.9 
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 Percent by 
Month 

 

Elk Creek 
AF 

July 15.3% 152.8 
Aug 12.4% 123.6 
Sept 9.2% 91.7 
Oct 5.3% 53.1 
Nov 2.4% 23.9 
Dec 1.3% 13.3 
   
Total 100% 996.5 acre-feet 

 

 The total annual runoff and monthly distribution as determined by the Thornthwaite 

Program and the Monthly Water Balance Model Futures Portal appear to give a reasonable 

picture of the physical water availability above the furthest downstream water right diversion within 

the Elk Creek drainage based on the assumption that Elk Creek is an intermittent drainage.  

(Exhibit A-3; File, “1st Technical Report” undated; testimony of Doug Mann) 

 

8. There are water users that appropriate water from Elk Creek downstream from the Southern 

Springs.  The following table reflects surface water rights downstream of the Southern Springs in 

the Elk Creek drainage (legal demands).  (Department Revised Technical Reports 11/13/17 and 

4/18/18; PDD ¶ 28) 

 
TABLE 1: SURFACE WATER RIGHTS IN THE ELK CREEK DRAINAGE (ALSO KNOWN AS 
COLD SPRING CREEK) THROUGH THE POTENTIALLY AFFECTED AREA 

Water Right Purpose  Period of 
diversion 

Flow Rate Volume  

40A 205932 Stock (415 AU) 1/1 to 12/31 35 GPM 14.0 AF** 

40A 17798 Stock (150 AU) 1/1 to 12/31 35 GPM 5.1 AF** 

40A 198179 Stock (50 AU) 4/1 to 10/31 35 GPM 1.0 AF** 

40A 198181 Stock (50 AU) 4/1 to 10/31 35 GPM 1.0 AF** 

40A 110133 Irrigation (100 
acres) 

4/1 to 7/15 3.78 CFS 274.0 AF 

40A 110228 Irrigation (60 
acres) 

5/1 to 8/31 1.50 CFS 164.4 AF 

Totals   5.59 CFS 459.5 AF 

** Based on use of 30 gallons per day per animal unit. 
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9. Table 1 indicates legal demands of 459.5 AF within the potentially affected area.  Notably, 

the estimated volume does not include an additional 458.5 AF of water rights from the Southern 

Springs complex (water right numbers 40A 184511, 40A 145907, 40A 205425, 40A 30107177, 

and 40A 30107178).  Those five water rights were accounted for under the Department’s 

groundwater analysis of the PDD because their sources are identified as springs.  However, these 

water rights rely on natural groundwater discharge from the Southern Springs, and from the same 

aquifer as proposed under the appropriation.  (Department Revised Technical Report; PDD ¶ 29) 

10. The basis of the Department’s use of the Thornthwaite Program to determine total annual 

runoff and distribute that runoff on a monthly basis was premised on an initial determination that 

the Elk Creek drainage is “an unmeasured, intermittent drainage.” (Exhibit A-3) Subsequently, the 

Applicants and the Department agreed that the drainage area of Elk Creek above the Southern 

Springs is ephemeral in nature.  (4/16/18 Depletion Report; 11/13/17 and 4/18/18 Technical 

Reports; Exhibit A-1 p. 5) As stated in both the 11/13/17 and 4/18/18 Technical Reports “Elk 

Creek and its tributaries are all ephemeral prior to reaching the southern springs and therefore a 

drainage basin analysis to estimate surface water availability is not appropriate for comparing 

legal availability of surface water.”  The Department thus abandoned its previous determination 

that there was an annual water yield of 996.5 AF from the Elk Creek drainage above the furthest 

downstream water right diversion.  Applicants’ reliance on the Department’s analysis under the 

Thornthwaite Program is not well taken. 

FINDINGS OF FACT (Nature of the Aquifer) 
11. Exhibit A-1 and testimony from Applicants expert, Dr. Weight, characterize the source 

aquifer for the proposed wells as discontinuous and that no connection exists between the source 

aquifer and the Southern Springs.  Dr. Weight contends that there will only be depletions to what 

is known as Living Springs (a large wetland complex adjacent to the project area) but that the 

aquifer being pumped is distinctly isolated and there is no communication of the aquifer with the 

Southern Springs.  Dr. Weight bases his opinion on the fact that there is a syncline structure just 

to the north of the project area and his analysis of well logs both of which point to the aquifer 

“thinning or pinching out” towards the south before it reaches the Southern Springs.  (Exhibit A-

1; Testimony of Dr. Weight, audio Tk 5; PDD ¶21; File) 

12. The zone of influence (ZOI) from pumping the proposed wells was determined by the 0.01 

drawdown contour using the Theis solution.  This resulted in a ZOI that would extend to wells up 

to 41,000 feet away from the Applicants’ wells, however, that contour is beyond the aquifer 
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boundaries and the Department therefore truncated the ZOI by only extending the ZOI to Timber 

Creek to the west, Elk Creek to the east, and contacts with bedrock to the north/south.  The 

geologic map of the ZOI shows the entire area to be classified as a Pediment Gravel (QTab) with 

a syncline slightly north of the proposed wells.  The Southern Springs are within this zone of 

influence.  The QTab is shown on the geologic map as continuous throughout the ZOI.  (4/17/18 

Revised Aquifer Test Report) 

13. While the Department’s hydrogeologist, Attila Folnagy, agrees that the source aquifer 

pinches out to the south of the project area, that does not necessarily mean that the aquifer, in a 

broader sense is discontinuous.  The Department’s review of well logs shows a shallow sand and 

gravel aquifer at a depth similar to the Applicants’ wells and the Applicants have not identified a 

geologic structure or bedrock high between the Applicants’ wells and the Bunkhouse well to the 

south.  Consistent with the QTab, the Department finds that the aquifer is continuous throughout 

the ZOI.  Importantly, as described by Folnagy: 

The applicant describes [the Southern Springs] as the only surface expression of 
discharge from the Alluvium of braid plains (Qtab).  This is the same geologic unit that is 
mapped by Porter et al. (1996) at the applicant’s property.  The applicant describes three 
of the four southern springs [ ] as having a perennial surface water flow, while they state 
that [the fourth spring] does not flow regularly. 
 

(4/16/18 Revised Depletion Report; Testimony of Folnagy) 
 
14. The Department relied in part on a prior permit proceeding from 1987 regarding this same 

Applicant(s) and location.  To wit: 

In the1987 permit proceeding before the Department, In the Matter of the Application for 
Beneficial Water Use Permit No. 40A 55880, by Daniel Debuff, the same Applicant as in 
the present proceeding acknowledged a hydraulic connection between the source aquifer 
at Living Springs and the Southern Springs.  Additionally, the Department’s 
Geohydrologist in 1987, Brian Harrison, projected a hydraulic connection between the two 
points.  Both Debuff and Harrison believed there would be depletions to the Southern 
Springs from the irrigation project proposed at that time, which was to appropriate water 
from roughly the same area as in the present application.  File for Application for Beneficial 
Water Use Permit No. 40A 55880, by Daniel Debuff. 

(PDD ¶ 23) 
15. Applicants take issue with the Department relying on a previous Department decision that 

denied a similar application in this same area.  “DNRC’s reliance on a 1987 Decision is also 

troubling in that at no time was it presented to the Applicants or its consultants for review.  In fact, 

it is not even within the administrative record provided to the Hearing Examiner and the 

Applicants.”  (Applicants Show Cause Hearing Memorandum p. 5)   
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 However, DNRC is well within its authority to rely on previous decisions as precedent 

especially in this instance where the facts at issue are identical (i.e. are the Southern Springs 

hydrologically connected to the source aquifer). 

16. While there may be a legitimate expert disagreement over the continuity or connectivity of 

the source aquifer with the Southern Springs, the Hearing Examiner finds there is sufficient 

evidence in the record to support the Department’s finding that the aquifer is continuous and that 

groundwater discharging to the Southern Springs is from the same aquifer that supplies 

Applicants’ proposed wells and pit.  (FOF 10 – 13; PD ¶¶ 20 - 23) 

17. At the Department’s review stage of the Application no evidence was provided regarding 

surface water issuing from the Southern Springs and their downstream channels.  The only flow 

reading of record was made in 1987 from the previous permit proceeding and found an one time 

instantaneous flow from “a spring” “about one mile below” the DeBuff pit of 16.3 gpm.  (Exhibit A- 

18. At the show cause hearing the Applicants provided information regarding flows from two 

of the Southern Springs (DeBuff #2 and Holmes).  That data shows that the Holmes spring flowed 

intermittently throughout the summer of 2018 with flows ranging from zero up to a maximum peak 

of over 1400 gallons per minute (gpm).  The DeBuff #2 spring flowed more regularly than Holmes 

spring with most flows ranging from 50 to 100 gpm.  No flow measurements have been provided 

further downstream from all the springs.  (Exhibit A-1; Testimony of Weight) 

19. As the Department noted, “[t]o determine if the physical water supply exceeds legal 

demands, the amount of water flowing from the Southern Springs and into the Elk Creek drainage 

must be known.  However, insufficient data is available on water discharging from these springs 

and flowing in Elk Creek, and therefore no comparison between physical water availability and 

legal water availability can be made.”  The Applicants did not provide sufficient information to the 

Department or to the Hearing Examiner at the show cause hearing to support a finding by a 

preponderance of the evidence that water is legally available or that there will be no adverse 

effect. 

FINDINGS OF FACT (Nature of Potentially Affected Water Rights) 
20. Applicants assert that the potentially adversely affected water rights are used for water 

spreading and/or have been abandoned.  Applicants also assert that some elements of the 

potentially adversely affected water rights are wrong (i.e. the period of diversion is excessive.  

(Exhibit A-2; Testimony of Riley) 
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21. The Department, in evaluating water rights that may be adversely affected, evaluates the 

water right as claimed in the Statement of Claim or issued permit.  “A claim of existing right filed 

in accordance with 85-2-221 . . . constitutes prima facie evidence of its content until the issuance 

of a final decree.”  § 85-2-227, MCA.  The Department has no authority to find a claim abandoned 

and must view the water right as filed.  Rights 40A-110133 and 40A-110288 both show that they 

are surface water rights with a use of flood irrigation.  The Department is without authority to 

consider them in any other capacity.  (Exhibit A-2) 

22. The Department must consider the entire proposed period of use in its analysis of legal 

availability and adverse effect.  An applicant must prove “water can reasonably be considered 

legally available during the period in which the applicant seeks to appropriate.  § 85-2-

311(1)(a)(ii), MCA (emphasis provided).  Even if Applicants in this matter are correct that “no 

adverse effect is even possible in the months of September and October”, the Department’s 

analysis is not limited to only that time.  The Application under consideration is for a period of use 

from April 20 through August 10 and the Department must analyze for legal availability and 

adverse effect throughout that time period.  Applicants have not provided sufficient information to 

enable the Department to conduct that analysis.   

CONCLUSIONS OF LAW (Legal Availability and Adverse Effect) 
23. Pursuant to § 85-2-302(1), MCA, except as provided in §§ 85-2-306 and 85-2-369, MCA, a 

person may not appropriate water or commence construction of diversion, impoundment, 

withdrawal, or related distribution works except by applying for and receiving a permit from the 

Department. See § 85-2-102(1), MCA.  An applicant in a beneficial water use permit proceeding 

must affirmatively prove all of the applicable criteria in § 85-2-311, MCA.  However, as previously 

explained, the show cause proceeding in this matter was limited to the legal availability and 

adverse effect criteria which provide in relevant part:  

… the department shall issue a permit if the applicant proves by a preponderance of 
evidence that the following criteria are met:  
     (a) (i) there is water physically available at the proposed point of diversion in the 
amount that the applicant seeks to appropriate; and  
     (ii) water can reasonably be considered legally available during the period in which the 
applicant seeks to appropriate, in the amount requested, based on the records of the 
department and other evidence provided to the department. Legal availability is 
determined using an analysis involving the following factors:  
     (A) identification of physical water availability;  
     (B) identification of existing legal demands on the source of supply throughout the area 
of potential impact by the proposed use; and  
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     (C) analysis of the evidence on physical water availability and the existing legal 
demands, including but not limited to a comparison of the physical water supply at the 
proposed point of diversion with the existing legal demands on the supply of water;  
     (b) the water rights of a prior appropriator under an existing water right, a certificate, a 
permit, or a state water reservation will not be adversely affected. In this subsection (1)(b), 
adverse effect must be determined based on a consideration of an applicant's plan for the 
exercise of the permit that demonstrates that the applicant's use of the water will be 
controlled so the water right of a prior appropriator will be satisfied . . .; 
      

§ 85-2-311(1)(a) and (b), MCA (emphasis provided) 

24. To meet the preponderance of evidence standard, “the applicant, in addition to other 

evidence demonstrating that the criteria of subsection (1) have been met, shall submit hydrologic 

or other evidence, including but not limited to water supply data, field reports, and other 

information developed by the applicant, the department, the U.S. geological survey, or the U.S. 

natural resources conservation service and other specific field studies.” § 85-2-311(5), MCA 

(emphasis provided). The determination of whether an application has satisfied the § 85-2-311, 

MCA criteria is committed to the discretion of the Department.  Bostwick Properties, Inc. v. DNRC 

(Bostwick I), 2009 MT 181, ¶21, 351 Mont. 26, 208 P.3d 868.  The Department is required grant 

a permit only if the § 85-2-311, MCA, criteria are proven by the applicant by a preponderance of 

the evidence.  Id. 

25. With regard to the burden of proof, the Montana Supreme Court further recognized: 

Nothing in that section [85-2-313], however, relieves an applicant of his burden to 
meet the statutory requirements of § 85-2-311, MCA, before DNRC may issue that 
provisional permit. Instead of resolving doubts in favor of appropriation, the Montana 
Water Use Act requires an applicant to make explicit statutory showings that there 
are unappropriated waters in the source of supply, that the water rights of a prior 
appropriator will not be adversely affected, and that the proposed use will not 
unreasonably interfere with a planned use for which water has been reserved. 
 

Matter of Beneficial Water Use Permit Numbers 66459-76L, Ciotti: 64988-G76L, Starner, 278 

Mont. 50, 60-61, 933 P.2d 1073, 1079, 1080 (1996)(superseded by legislation on another issue; 

See also, Wesmont Developers v. DNRC, CDV-2009-823, First Judicial District Court, 

Memorandum and Order (2011).  

The Supreme Court likewise explained that: 

.... unambiguous language of the legislature promotes the understanding that the 
Water Use Act was designed to protect senior water rights holders from 
encroachment by junior appropriators adversely affecting those senior rights.  
 

Montana Power Co. v. Carey, 211 Mont. 91, 97-98, 685 P.2d 336, 340; see also Mont. Const. art. 
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IX §3(1). 

26. It is well settled that a ground water appropriation can deplete hydrologically connected 

surface water and impact surface water rights through induced infiltration and/or pre-stream 

capture.  E.g. Montana Trout Unlimited v. DNRC, 2006 MT 72, 331 Mont. 483, 133 P.3d 224; 

Perkins v. Kramer, 148 Mont. 355, 423 P.2d 587 (1966); Granite Ditch Co. v. Anderson, 204 Mont. 

10, 662 P.2d 1312(1983).  E.g. Montana Trout Unlimited v. DNRC, 2006 MT 72, 331 Mont. 483, 

133 P.3d 224; Perkins v. Kramer, 148 Mont. 355, 423 P.2d 587 (1966); Granite Ditch Co. v. 

Anderson, 204 Mont. 10, 662 P.2d 1312(1983).  Where a proposed groundwater appropriation 

will deplete surface water, an applicant must analyze legal availability and adverse effect for both 

ground water and surface water even if the hydrologic connection is attenuated and the depletion 

small.  E.g. Bostwick v. DNRC (Bostwick II) 2013 MT 48, ¶¶ 32-41, 369 Mont. 150, 296 P.3d 1154; 

Sitz Ranch v. DNRC, DV-10-13390, Fifth Judicial District Court, Order Affirming DNRC Decision, 

Pg. 4-5 (2011); ARM §§ 36.12.1705(2) and 1706(2) 

27. An applicant must prove legal availability of amount of depletion to hydrologically connected 

surface water throughout the period of diversion either by establishing surface water is legally 

available in the amount of the depletion through comparative analysis of the legal demands and 

physical availability of water in the surface water source; or, through a mitigation/aquifer recharge 

plan to offset depletions to the surface water source.  §85-2-311(1)(a), MCA; §§ 36.12.1704 

through 1706; Eg. Bostwick v. DNRC (Bostwick II) 2013 MT 48, ¶¶ 32-36, 369 Mont. 150, 296 

P.3d 1154; Sitz Ranch v. DNRC, DV-10-13390, Fifth Judicial District Court, Order Affirming DNRC 

Decision, (2011) Pg. 5 (Court affirmed denial of permit in part for failure to prove legal availability 

of stream depletion to slough and Beaverhead River);  Takle v. DNRC et al., Cause No. DV-92-

323, Montana Fourth Judicial District for Ravalli County, Opinion and Order (June 23, 

1994)(affirming DNRC denial of permit application explaining that ground water tributary flow 

cannot be taken to the detriment of other appropriators including surface appropriators and 

ground water appropriators must prove unappropriated surface water); Wesmont Developers v. 

DNRC, CDV-2009-823, First Judicial District Court, Memorandum and Order, (2011) Pgs. 11-12 

(“DNRC properly determined that Wesmont cannot be authorized to divert, either directly or 

indirectly, 205.09 acre-feet from the Bitterroot River without establishing that the water does not 

belong to a senior appropriator”; applicant failed to analyze legal availability of surface water 

where projected surface water depletion from groundwater pumping); In the Matter of Beneficial 

Water Use Permit Nos. 41H 30012025 and 41H 30013629 by Utility Solutions LLC (DNRC Final 
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Order 2006)(mitigation of depletion required)(affirmed, Faust v. DNRC et al., Cause No. CDV-

2006-886, Montana First Judicial District (2008)); In the Matter of Application for Beneficial Water 

Use Permit No. 41H 30023457 By Utility Solutions LLC (DNRC Final Order 2007) (permit denied) 

In the Matter of Beneficial Water Use Permit No. 63997-42M by Joseph F. Crisafulli (DNRC Final 

Order 1990)(since there is a relationship between surface flows and the ground water source 

proposed for appropriation, and since diversion by applicant's well appears to influence surface 

flows, the ranking of  the proposed appropriation in priority must be as against all rights to surface 

water as well as against all groundwater rights in the drainage); In the Matter of Application for 

Beneficial Water Use Permit No. 76H-30028713 by Patricia Skergan and Jim Helmer (DNRC 

Final Order 2009)(permit denied in part for failure to analyze legal availability for surface water  

depletion);  In the Matter of Application for Beneficial Water Use Permit No. 76D-30045578 by 

GBCI Other Real Estate, LLC (DNRC Final Order 2011) (in an open basin, applicant for a new 

water right can show legal availability by using a mitigation/aquifer recharge plan or by showing 

that any depletion to surface water by groundwater pumping will not take water already 

appropriated). 

28. Analysis of adverse effect must be determined based on a consideration of an applicant's 

plan for the exercise of the permit that demonstrates that the applicant's use of the water will be 

controlled so the water rights of all prior appropriators will be satisfied. See Montana Power Co., 

211 Mont. 91, 685 P.2d 336 (purpose of the Water Use Act is to protect senior appropriators from 

encroachment by junior users); Bostwick I, at ¶ 21; Sitz Ranch, Order Affirming DNRC Decision, 

Pg. 4.  In analyzing adverse effect to other appropriators, it is appropriate to rely upon the water 

rights claims of potentially affected appropriators as evidence of their “historic beneficial use.” See 

Matter of Application for Change of Appropriation Water Rights Nos. 101960-41S and 101967-

41S by Royston, 249 Mont. 425, 816 P.2d 1054 (1991).  Similar to proof of legal availability, a 

mitigation plan may be used to prove lack of adverse effect.  § 36.12.1706(2), ARM. 

29. The analysis conducted by the DNRC in the PDD establishes that the proposed 

groundwater withdrawals will deplete surface water in the Southern Springs at a constant year-

round rate equally proportioned between the individual sources.  Although the Applicants criticized 

the findings and conclusions reached in the PDD, they did not provide reliable model as an 

alternate to that used by the DNRC.  The assertion that the source aquifer is not hydrologically 

connected to the Southern Springs fails to meet the Applicants’ burden.  Bostwick II, at ¶ 36. 

30. The evidence establishes that the proposed appropriation will cause year-round 
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depletions at a constant rate at Southern Springs.  The record is devoid of information regarding 

the physical availability of surface water in Elk Creek below Southern Springs and as such no 

finding of legal availability or lack of adverse effect can be made.   Accordingly, this Hearing 

Examiner concludes that the Applicants have not proven by a preponderance of evidence that 

surface water can reasonably be considered legally available in Elk Creek during the period in 

which the Applicants seek to appropriate, in the amount consumed nor have they proven by a 

preponderance of the evidence that no adverse effect would result from their proposed use. 

CONCLUSION 

For the reasons set forth above and those found in the Preliminary Determination to Deny 

dated August 14, 2018, Application for Beneficial Water Use Permit No. 40A-30105384 by Daniel 

G. and Sandra L. DeBuff is DENIED. 

NOTICE 
This Final Order is the Department’s final decision in this matter.  A Final Order may be 

appealed by a party who has exhausted all administrative remedies before the Department in 

accordance with the Montana Administrative Procedure Act (Title 2, Chapter 4, Mont. Code Ann.) 

by filing a petition in the appropriate court within 30 days after service of the order  

 If a petition for judicial review is filed and a party to the proceeding elects to have a written 

transcript prepared as part of the record of the administrative hearing for certification to the 

reviewing district court, the requesting party must make arrangements for preparation and 

payment of the written transcript. If no request is made, the Department will transmit only a copy 

of the audio recording of the oral proceedings to the district court. 

 
Dated this 28th day of January 2019. 

 
/Original signed by David A. Vogler/ 
 
David A. Vogler, Hearing Examiner  
Department of Natural Resources  
   and Conservation 
Water Resources Division 
P.O. Box 201601 
Helena, Montana 59620-1601 
(406) 444-6835 
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CERTIFICATE OF SERVICE 
This certifies that a true and correct copy of the FINAL ORDER was served upon all parties 

listed below on this 28th day of January 2019 by first class United States mail. 

 
 
JOHN E. BLOOMQUIST – ATTORNEY 
BLOOMQUIST LAW FIRM PC 
3355 COLTON DR STE A 
HELENA MT 59602-0252 
 
Cc: 
DOUG MANN 
DNRC, LEWISTOWN REGIONAL OFFICE 
613 NE MAIN STE E 
LEWISTOWN, MT 59457-2020 
 
ATTILA FOLNAGY 
DNRC, WATER MANAGEMENT BUREAU 
PO BOX 201601 
HELENA, MT 59620-1601 
 
 
 
 
 
      /Original signed by Jamie Price/ 
      Jamie Price, Hearings Assistant 
      Hearings Unit, (406) 444-6615
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