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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

O S R N N S R
T —R R KT R K XN

IN THE MATTER OF THE APPLICATION FOR
BENEFICIAL WATER USE PERMIT 430-112059 BY
CATTLE DEVELOPMENT CENTER, LLC

FINAL
ORDER

L A )

* % ¥ * * *x * *

The Proposal for Decision (Proposal) in this matter was entered

Proposal. No responses to Applicant's exception were received. No
- party requested oral argwment.
The Proposal recommended granting a Beneficial Water Use Permit 1o

appropriate 70 gallons per minute (gpm) up to 75.6 acre-feet of water
per year from two groundwater wells for stockwater in a commercial
cattle feedlot operation.

Applicant. excepted to Conditions A and C of the Proposed Order.
Condition A limits the pumping cycle to 76 minutes followed by 24
minutes of recovery. Condition C required pumping water level (PWL)
measurements every two weeks in sufficient number to show it was taken
at or near the maximum PWL. Applicant, Department staff Bill Uthman,
Hydrogeologist, and Marty Van Cleave, Water Resources Specialist, all
agree that the computer generated pumping cycles cannot be replicated
in actual pumping operation. In addition, the limited pumping cycles
will not allow Applicant to fully utilize the cistern which was
specifically installed to allow long periods of time between pumping
either of the two wells.

Applicant suggested removing the last full sentence of Condition
A which removes the cyclic pumping details from the condition. The
Proposal determines that when limited to cyclic pumping, water is
available. Therefore, the cycle details are not necessary to show the
criteria are met. Condition A is modified by removing the last full
sentences containing the details of the pumping cycles. The reference
to cyclic pumping in the Order is also deleted.

Applicant suggested an alternative Condition C. In essence,
Applicant's suggestion is to make pumping water measurements when the
'storage tank is within four inches (4") of being full instead‘of
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taking multiple PWL measurements to show the recording made is the

maximum level. Conditions must be achievable. The condition Applicant

make sure the PWL is measured at the end of the pumping cycle to

assure it does not drop below the top of the upper confined aquifer.

: fore it S L will ] ] 3 witl

Applicant's suggested alternative condition C.

hi . ; _ ] 1

Findings if the findings are based upon competent substantial

evidence. The Department may modify the conclusions of law if it

disagrees with the Proposal for Decision. Mont. Code Ann. § 2-4-
621(3) (1999) and Mont. Admin. R. 36.12.229 (1999). The Department has
considered the exceptions and reviewed the record under these
standards. The Department finds the Proposal is supported by the
record and the facts were properly applied to the law. However, since
the limitations imposed by Condition A and Condition C are not
achievable, but the same protections can be achieved in another way,
Conditions A and C will be modified.

THEREFORE, the Department of Natural Resources and Conservation
hereby accepts and adopts the Findings of Fact and Conclusions of Law
as contained in the February 11, 2003, Proposal for Decision, and
incorporates them by reference, with Condition A and Condition C
modified as shown below.

Based on the record in this matter, the Department makes the
following:

ORDER

Subject to the terms, conditions, restrictions, and limitations
listed below, Beneficial Water Use Permit 430-112059 is ISSUED to
Cattle Development Center, LLC, to appropriate 70 gallons per minute
(gpm) up to 75.6 acre-feet of water per year from two groundwater
wells. CDC well #2 (CDC #2) is limited to cyclic pumping at 55 gpm and
is located in the NE%SW4SW% of Sectien 5; CDC well #1 (CDC #1) is
limited to pumping at 15 gpm and is located in the SWMNE¥NWY% of
Section 8, both in Township 04 North, Range 34 East, Yellowstoné
County, Montana. The period of appropriation and period of use is from
January 1 to December 31, inclusive, of each year. The use is for a
commercial cattle feedlot operation of 10,000 animals at peak
operation. The place of use is in the SW% of Section 5, and in the NW4%
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of Section 8, all in Township 04 North, Range 34 East, Yellowstone
County, Montana.

A. CDC well #2 located in the NE®SWY4SW4 of Section 5, Township 04
North, Range 34 East, Yellowstone County, Montana, shall not be pumped
at rates greater than 55 gpm.

B. The appropriator shall install a department approved in-line flow
meter at a point in the delivery line approved by the Department to
measure the flow rate from CDC #1 and CDC #2, and to measure the
combined volume pumped from both wells. Measurements must be taken
once every two weeks and recorded on a form provided by the Department
of all water diverted. Water must not be diverted until the required

measuring device 1s in place and operating. Records shall be submitted

quarterly and upon request at other times during the year. Failure to
submit records may be cause for revocation or modification of a
permit. The records must be submitted to the Water Resources Regional
Office. The appropriator shall maintain the measuring device so it

always operates properly and measures flow rate and volume accurately.

C. Permittee shall monitor the pumping water levels in CDC #1 and
CDC #2 wells once every two weeks. Measurements shall be made when the
pump is operating and the cistern is within 4 inches of full. A record
of the pumping water levels and the level of the cistern must be
recorded together with the flow rate in gallons per minute. The
records shall be submitted to the Water Resources Regional Office on a

quarterly basis.

D. The Appropriator shall measure and record the static water level
in well CDC #3 once every two weeks. Records must include the water
level, method of measurement, date and time of measurement and
description of the measuring point on the casing. The measurement
shall be recorded only at a time when the water level is static or
there is no significant change in measurements taken 1-2 minutes
apart. The Appropriator must submit the records to the Water Resources
Regional Office quarterly and/or upon request to the Water Resources

Regional Office.

E. Permittee shall cease pumping when the pumping water level drops
below the top of the upper confined aquifer located 289 feet below the
top of casing in CDC #1 and located 273 feet below the top of casing
in CDC #2.
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: 11-CDe#4 be drilled : .

application to the Department.

NOTICE
The Department’s Final Order may be appealed in accordance with
the Montana Administrative Procedure Act by filing a petition in the
appropriate court within 30 days after service of this Final Order.

If a petition for judicial review is filed and a party to the

proceeding elects to have a written transcription prepared as part of
fh e p » . . ] «

reviewling district court, the requesting party must make arrangements

and payment of the written transcript. If no request is made, the
Department will transmit a copy of the tape of the oral proceedings to

the district court.

w74
Dated this /<J?—— day of June, 2003. —////1;7/// L
/%577//// //4553fol

Jack”Stults, AdmiwFsStrator

Water Resources Division
epartment of Natural
Resources and Conservation

PO Box 201601
Helena, MT 59620-1601
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BEFORE THE DEPARTMENT OF

OF THE STATE OF MONTANA
x k k k k Kk %

FOR

)
BENEFICIAL WATER USE PERMIT 43Q-112059 ) PROPOSAL FOR DECISION
BY CATTLE DEVELOPMENT CENTER, LLC )

w K ® * Kk ¥ k¥ * *

Pursuant to the Montana Water Use Act and to the contested case

provisions of the Montana Administrative Procedure Act, and after

notice required by Mont. Code Ann. §85-2-307, a hearing was held on
October 24, 2001, in Billings, Montana, to determine whether a
beneficial water use permit should be issued to the Applicant for the
above application under the criteria set forth in Mont. Code Ann. §

85-2-311.

APPEARANCES
Applicant appeared at the hearing by and through counsel, John R.
" Christensen. Jay Stender, Aspect Consultant Group; Dr. Matthew Cherni,

President, Cattle Development Center, LLC (CDC); Eric Donaldson, P.G.,
Aqua Terra Consultants, Inc. (ATC); Joe Gerlach, P.G. and President,
ATC; John Trewella, Montana Department of Transportation employee, and
James R. McGill, Engineering Geologist, HKM Engineering, testified for
the Applicant.

Objectors Wendell Harris; Dean and Debbie Jensen; Robert E. and
Lynn Lowe, Sr.; Robert E. and Pam Lowe, Jr.; Mark Lowe; John C. and
Margaret Roan; Jack C. and Patricia Payer; Dale Lee Nunez, M.D.; Rev.
Dr. Elsa Patt all appeared at the hearing by and through co-counsel
David L. Pengelly and Jeff Jaraczeski. Ross Miller, Hydrogeologist,
Land & Water Consulting, Inc., testified for the grou@ of private
individual objectors (OPI). The Crow Tribe of Indians (Crow Tribe)
appeared by and through counsel, Nathan Espeland. The United States
Department of Interior, Bureau of Indian Affairs (BIA) appeared by and
through counsel, John Chaffin. William Bishop, BIA, testified for
Objector BIA.
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Marty VanCleave, Water Resources Specialist with the Billings

Water Resources Regional Office of the Department of Natural Resources

and Conservation (Department), was called to testify by the Applicant.

Bill Uthman, Hydrogeologist, Department of Natural Resources and

EXHIBITS s

Examiner accepted Applicant's Exhibits 1-9, 11-12, 14-15, 17-47;

Applicant did not offer exhibits numbered 10 or 16.
Applicant's Exhibit Al is a photocopy of four photographs (1A-D).
Applicant's Exhibit A2 is a photocopy of four photographs (2A-D).

Applicant's Exhibit A3 is a photocopy of four photographs (3A=Dy.

Applicant's Exhibit A4 is a photocopy of four photographs (4A-D).

Applicant's Exhibit A5 is a photocopy of four photographs (5A-D).

Applicant's Exhibit A6 is a seven-page copy of the Water Use
Permit Application from the Department file.

Applicant's Exhibit A7 is a copy of the bound Water Use Permit
Application Criteria Addendum from the Department file.

Applicant's Exhibit A8 is a two-page copy of the cover and page 81
of a National Research Council publication, Nutrient Requirements Of
Beef Cattle, revised in 1996.

Applicant's Exhibit A9 a five-page copy of the February 22, 2001
Environmental Assessment (EA) from the Department file. |

Applicant's Exhibit All a six-page copy of the August 3, 2001
Environmental Assessment (EA) from the Department file.

Applicant's Exhibit Al2 is a copy of the CDC ownership map showing
well locations. )

Applicant's Exhibit Al4 is five-page copy from the Proceedings of
the Meeting of the Academy of Veterinary Consultants, June 3-5, 1993

regarding calf water consumption.
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River Basin And Surrounding area, Wyoming, Montana, South Dakota,

der

Applicant's Exhibit Al7 consists of 127 pages of area well

informa

Information Center (GWIC).

Applicant's Exhibit Al8 consists of 52 pages of GWIC area well

information and hydrographs.

Applicant's Exhibit Al9 is a copy of the United States Geologic

Survey (USGS) Potentiometric-Surface Map of Water In The Fox Hills-
Lower Hell Creek Aquifer In The Northern Great Plains Area Of Montana,
(Open-File Report 82-564, Levings, 1982).

Applicant's Exhibit A20 is a copy of the USGS Map Showing Altitude
Of The Top Of The Fox Hills-Lower Hell Creek Aquifer, Montana, (Water
Resources Investigations 82-4041, Feltis, 1982).

Applicant's Exhibit A21 is a large topographic map showing CDC

well locations.

Applicant's Exhibit A22 consists of eleven pages entitled Theis
Non-Equilibrium Well Equation Evaluation For November 21, 2000 Montana
Department of Natural Resources and Conversation Water Right Search
Requested by HKM Engineering Inc.

Applicant's Exhibit A23 is a Water Level Data Sheet for CDC Well

#1.

Applicant's Exhibit A24 is a Water Level Data Sheet for CDC Well
#2.

Applicant's Exhibit A25 is a Water Level Data Sheet for CDC Well
#3.

Applicant's Exhibit A26 is a copy of an Inter-Mountain
Laboratories, Inc. water sample report for the-CbC #1 well.

Applicant's Exhibit A27 is a copy of an Inter-Mountain
Laboratories, Inc. water sample report for the CDC #2 well..

Applicant's Exhibit A28 is a copy of an Energy Laboratories, Inc.
Laboratory Analysis Report for the CDC #3 well.

Proposal for Decision
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Applicant's Exhibit A29 is an Energy Laboratories, Inc. Laboratory

Analysis Report for the KEN'S HOUSE (sic) well.

Applicant's Exhibit A30 is an Energy Laboratories, Inc. Laboratory

Applicant's Exhibit A31 is an Energy Laboratories, Inc. Laboratory

Analysis Report for the § RUFF FEEDLOT well
Applicant's Exhibit A32 is an Energy Laboratories, Inc. Laboratory
Analysis Report for the JOE RUFF FEEDLOT well.

Applicant's Exhibit A33 is a copy of the Well Log Report for the

area in NESWY4SEY Section 18, Township 4 North, Range 3 East.

Applicant's Exhibit A34 is a copy of an Energy Laboratories, Inc.
Laboratory Analysis Report for the CUSTER W.B. REST AREA well.

Applicant's Exhibit A35 is an Energy Laboratories, Inc. Laboratory
Analysis Report for the REST STOP WEST well.

Applicant's Exhibit A36 is a four-page listing of GROUNDWATER
RIGHTS AND WELLS WITHIN APPROXIMATELY TWO MILES OF CATTLE DEVELOPMENT
CENTER, LLC FACILITIES.

Applicant's Exhibit A37 is a topographic map entitled GROUNDWATER
RIGHTS AND WELLS WITHIN AND APPROXIMATELY TWO MILES ADJACENT TO CATTLE
DEVELOPMENT CENTER, LLC FACILITIES prepared by ATC.

Applicant's Exhibit A38 is a map entitled GENERALIZED MAP OF
AQUIFER OUTCROPS IN THE CUSTER, MONTANA ARFA prepared by ATC.

Applicant's Exhibit A39 is a map entitled SELECTED WELLS IN
CUSTER, MONTANA AREA THAT ARE DEVELOPED IN THE FOX HILLS - LOWER HELL
CREEK AQUIFER prepared by ATC.

Applicant's Exhibit A40 consists of fifteen pages of well
information used to construct the A-A' cross section in A39.

Applicant's Exhibit A4l is a drawing entitled HYDROGEOLOGIC CROSS
SECTION DRAWN THROUGH THE CATTLE DEVELOPMENT CENTER, LLC FACILITIES
USING WATER WELLS HAVING LITHOLOGIC LOGS prepared by ATC.

Applicant's Exhibit A42 is a copy of the Montana Well Log Report
for CDC #3.

Proposal for Decision Page 4
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for well the Kim Walter well.

Applicant's Exhibit A44 is a one-page copy entitled ESTIMATED
CATTLE NUMBERS AND WATER USAGE - 2001 CATTLE DEVELOPMENT CENTER WATER
USE.

Applicant's Exhibit A45 is two-page GWIC water quality sample
comparison for the MONTANA DEPT HIGHWAYS-CUSTER I-94 WESTBOUND well.

Y ater u

Investigations Report 85-4281 entitled HYDROGEOLOGY AND SIMULATION OF

EASTERN MONTANA AND NORTHEASTERN WYOMING, W. R. Hotchkiss & Julianne

F. Levings, April 1986

Applicant's Exhibit A47 consists of a USGS map folder entitled
HYDROGEQLOGY OF THE FORT UNION COAL REGION, EASTERN MONTANA, sheets 1
and 2.

OPI offered three exhibits for the record. The Hearing Examiner
accepted CPI's Exhibits 1-3

Objector's Exhibit OPI1 is a three-page copy entitled Water
Requirements for Beef Cattle.

Objector's Exhibit OPI2 is a five-page copy entitled Locating a
New Feedlot (introduced by Applicant; obtained through discovery reply
of Private Individual Objectors).

Objector's Exhibit OPI3 is a large bound document entitled CDC
FEEDLOT GROUNDWATER FLOW MODEL REPORT prepared by Land & Water
Consulting, Inc, dated October 8, 2001.

Objector BIA offered two exhibits for the record. The Hearinj
Examiner accepted BIA Objector's Exhibits 1-2

Objector's Exhibit BIAl is a copy of a plat map for Township 4
North, Range 33 East highlighting an 80 acre piece of land with the
following handwritten notation; "Tribal Tract that could be adversely

affected by H,O Permit in 4 N 33E, Cattle Dev. Co."

Proposal for Decision Page 5
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Objector's Exhibit BIA2 is a copy of a title status report for

Section 24, Township 4 North, Range 33 East with yellow highlighting

regarding the 80 acre piece of land owned by the Crow Tribe.

PRELIMINARY MATTERS

Prior to the hearing Objector Joe Ponessa withdrew his objection.
ha

beneficial use and possessory interest criteria are not at issue.

At the request of Objector BIA the Hearings Examiner took

judicial notice of the Crow Tribe-Montana Compact, Mont. Code Ann. §

85-20-901 (2001), specifically ARTICLE III - TRIBAL WATER RIGHT, F.

Tribal Water Right in the Ceded Strip.

After the hearing the Hearing Examiner decided the sustainable
flow rate had not been determined by the Applicant. Thus, the annual
volume available could not be determined, nor could the impacts to
wells of prior appropriators be determined. As specified in the
Interlocutory Ordef dated February 8, 2002, Applicant was allowed time
to supplement the record with construction details of well CDC #4,
test CDC wells and determine the sustainable flow rate, and estimate
the effect on nearby wells when the sustainable flow rate is used, and
prepare a report of the findings.

On November 22, 2002, Applicant's report was sent to the Hearing
Examiner; Bill Uthman, Staff Expert and Department Hydrogeologist; and
copied to the Objectors. Mr. Uthman had been provided a copy of
Applicant's report before November, 2002, and on October 31, 2002,
provided the Hearing Examiner with a written evaluation of Applicant's
report and copies were sent to all Parties. The Interlocutory Order
allowed Parties to file a petition within 30 days of the postmarking
of the Department evaluation to reopen the hearing in this matter for
the limited purpose of cross-examining witnesses in regard to
Applicant's water availability and adverse effect test data and
report, as well as the Department evaluation of Applicant's report,

and to present rebuttal evidence. No petition to reopen the hearing

Proposal for Decision Page 6
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was received. Thus, the present record will be supplemented by both

the Applicant report and Department evaluation.

The Hearing Examiner, having reviewed the record in this matter

and being fully advised in the premises, does hereby make the

following:
FINDINGS OF FACT
General
1. Application for Beneficial Water Use Permit 43Q-112059 in the

name of Cattle Development Center, LLC, signed by Colin Foster was

filed with the Department on December 4, 2000. (Department file)

this application was reviewed and is included in the record of this

proceeding. (Department file)

3. Applicant seeks to appropriate 70 gallons per minute (gpm) up to
75.6 acre-feet of water per year from two groundwater wells. CDC well
#2 (CDC#2) is located in the NE*SW*SWY of Section 5, and CDC well #1
(CDC#1) is in the SWNE*NW)% of Section 8, all in Township 04 North,
Range 34 East, Yellowstone County, Montana. The proposed period of
appropriation and period of use is from January 1 to December 31,
inclusive, of each year. The proposed use is for a commercial cattle
feedlot operation. The proposed place of use is in the SW¥4 of Section
5, and in the NWY% of Section 8, all in Township 04 North, Range 34
East, Yellowstone County, Montana. (Department file, Applicant's
Supplemental Evidence Pursuant to Interlocutory Order, AQUIFER TESTING
OF CATTLE DEVELOPMENT CENTER'S WELLS CDC #2 AND CDC #1, page 5, July
25, 2002)

Physical Availability

4. Applicant has drilled two of the three wells (CDC #1 and CDC #2)
originally proposed. The CDC wells are completed in the Fox Hills-
Lower Hell Creek Aquifer which covers much of southeastern Montana and
is extensive in size. Applicant has not drilled CDC well #4 (CDC #4)

Proposal for Decision Page 7
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which was originally included in the application. The variation in .
production between CDC #1 and CDC #2 shows that wells in this area

must be drilled and tested to show flows at the rate requested are

Supplemental Evidence Pursuant to Interlocutory Order)

5. Applicant test pumped CDC #1 continuously for 24 hours at 18.5

gpm in June, 2002. Computer analysis projects that continuous pumping
CDC #1 at 18.5 gpm will begin to dewater the confined aquifer after

about 33 days. Dropping the pumping water level into the confined

aquifer will result in dewatering the aquifer and diminished well

flows in Applicant's wells. The top of the upper confined aquifer is

at 289 feet below the top of the casing in CDC #1. When pumping CDC #1

continuously at 15 gpm, computer analysis indicates that drawdown in
the well remains above the top of the upper confined aquifer and
indicates that 15 gpm is sustainable without dewatering the aquifer.
(Department file, Cattle Development Center Response to Interlocutory

Order, Bill Uthman, October 31, 2002)

6. Applicant test pumped CDC #2 continuously for 48 hours at 61 gpm
in June, 2002. Computer projections indicate that continuous pumping
CDC #2 at 61 gpm will begin to dewater the confined aquifer after
about 3.8 days. Dropping the pumping water level into the confined
aquifer will result in dewatering the aquifer and diminished well
flows in Applicant's wells. The top of the upper confined aquifer is
at 273 feet below the top of the casing in CDC #2. (Department file,
Cattle Development Center Response to Interlocutory Order, Bill

Uthman, October 31, 2002)

7. Reduction of pumping rates from the test rates of 18.5 gpm in CDC
#1 and 61 gpm in CDC #2, and pumping the wells on a daily cyclic
schedule are options that would provide sustainable discharge rates
during the peak-use period because cyclic pumping produces less
drawdown than continuous pumping. CDC does not intend to pump €DC #2
at a continuous flow rate. (Department file, Cattle Development Center

Response to Interlocutory Order, Bill Uthman, October 31, 2002)

Proposal for Decision Page 8
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one foot in the cistern, the wells cycle on to refill the cistern. The
number of cycles in twenty-four hours is dependent upon the number of

cattle in the feedlot. (Department file, Cattle Development Center

Response to Interlocutory Order, Bill Uthman, October 31, 2002)

9. Computer analysis shows reducing the rates to 15 gpm in CDC #1

and cyclic pumping at 55 gpm in CDC #2 can produce the 75,000 gallon

pumping scenario shows that at peak feedlot capacity cyclic pumping

CDC #1 for 69.8 minutes at 15 gpm and off for 30.71 minutes, and CDC
#2 for 76.2 minutes at 55 gpm and off for 24.4 minutes will not cause
pumping water levels to drop into the confined aquifer and cause
diminishment of the well'yield. (Department file, testimony of Dr.
Matthew Cherni, Cattle Development Center Response to Interlocutory
Order, Bill Uthman, October 31, 2002)

10. Water is physically available during the peak use period of
November 15" through March 15" for continuous 15 gpm pumping from CDC
#1 and cyclic 55 gpm pumping from CDC #2. Computer analysis of the
peak use period projects that water will be available. This computer
analysis also shows that pumping CDC #2 at 55 gpm at a continuous rate
could drop the pumping water level below the top of the confined
aquifer in fifteen (15) days, which would affect Applicant's pumping
rate. To show water remains available, the drawdown in the wells must
be monitored and controlled so well yields do not decrease.
(Department file, Cattle Development Center Response to Interlocutory

Order, Bill Uthman, October 31, 2002)

Legal Availability

11. 2Applicant has shown water is physically available and the
existing legal demands are not affected. Applicant test-pumped wells
CDC #1 and CDC #2 while monitoring four nearby wells. While test
pumping CDC #2 at the rate of 58 gpm in October, 2002, Applicant

Proposal for Decision Page 9
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water) and the nearby domestic wells of Mr. Small and Objectors Jensen

pumping of CDC #2. However, CDC #3 was pumped during the test pumping

of CDC #2, so it is not clear whether the measurements represent

recovering water levels or drawdown interference from CDC #2. Drawdown

interference from pumping CDC #2 did not impact Small, Jensen, and

Lowe wells. (Department file, Cattle Development Center Response to

Interlocutory Order, Bill Uthman, October 31, 2002)

12 | Tribe I Ll  ahtyve 1
Section 24, Township 4 North, Range 33 East, which is about 2.5 miles

southwest of the proposed CDC #4 well. There are no current uses of
water on the eighty acre parcel which is recognized as a part of the
"Ceded Strip" referenced in the Crow Tribe-Montana Compact (Mont. Code
Ann. § 85-20-901, Article III Tribal Water Right, F. Tribal Water
Right in the Ceded Strip), so the water is not destined to a use by a
senior Crow Tribe appropriator. However, the potential future use of
the compacted right of the Crow Tribe of Indians is acknowledged.

(Department file, testimony of William Bishop)

Adverse Effect

13. Although there are existing wells in the area which withdraw
water from the Fox Hills-Lower Hell Creek aquifer, the Billings Water
Resources Regional Office has received no complaints of lack of water
in area wells, or impacts affecting the ability to reasonably exercise
use from existing wells in the area. There are no designated
groundwater closure areas in the vicinity of the proposed use or for
the Fox Hills-Lower Hell Creek Aquifer. The record does not show that
the water is under constant call. Applicant can stop diverting by
shutting off the well pumps in the event of a legitimate call from a
senior appropriator. Applicant has short-term storage to provide water
to feedlot animals in the event the wells need to be shut down.

(Department file, testimony of Marty Van Cleave)

Proposal for Decision Page 10
Application 43Q-112059 by Cattle Development Center, LLC



(Page 245 of 313)

o o

14. Applicant's experts regional approach, CDC well lithology, and
well testing performed as a result of the February 8, 2002,
Interlocutory Order prove withdrawal of the requested flows and

volumes would n sely affect existi water rights.

Applicant's plan for the exercise of their permit demonstrates

applicant’s use of the water will be controlled so the rights of prior

will be the CBC wells. Applicant will be the first affected, the first

to have advance knowledge of any adverse impacts, and will be able to

take remedial action to prevent adverse effect to other area

groundwater users. Applicant has no opposition to regular water level

monitoring of CDC #1, #2, or #3 on a bi-weekly basis. (Department

fTe, I 5 Supplementa vidence Pursuan o Inter

Order, Cattle Development Center Response to Interlocutory Order, Bill
Uthman, October 31, 2002)

15. Prior to the hearing the group of private individual objectors
(OPI) used a groundwater model prepared by their expert to predict
impacts of Applicant's well operation. It models an area of 10.2 miles
by 10.7 miles, centered near the Applicant's group of wells. The model
used data from Applicant's CDC #2 well, driller logs, and water right
records to make the assumptions necessary to model different
scenarios. Neither staff expert Uthman nor OPI's expert believes the
nearby rivers recharge the aquifer in the area in question. Recharge
from these sources was not used in OPI's model. OPI's Model Scenario
#3 predicts effects of pumping CDC #2, CDC #4, and wells with water
rights within the model boundary at a continuous daily rate (24/7)
that would produce the annual volume of the right. Model Scenario #3
predicts pumping water levels in the CDC wells below the top of the
confined Fox Hills-Lower Hell Creek sandstone aquifer. It predicts the
pumping water level in some wells within the model boundary will
either be too low to use, or the well will be dry after 2.5 years of
CDC pumping. A typical operating depth of ten feet of water in a well

to cover the pump and not stir up sediment in bottom of the well
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during use was used to predict low or dry wells. The model does not
distinguish whether the wells modeled were adequately constructed to
the bottom of the aquifer. (Department file, testimony of Ross Miller,

Bill Uthman)

16. The expert predictions of pumping effect differ in lateral extent

and actual depth to water; however, all agree that dropping the

pumping water level below the top of the confined aquifer may compact
portions of the aquifer, thus diminishing future withdrawal rates. All

agree that it is Applicant's wells which will be first affected,

eventually reducing flows to Applicant wells. This flow reduction to

Applicant's wells will not inhibit use by other area appropriators

sufficiently such that other appropriators with area wells cannot
reasonably exercise their water rights from their wells that are
adequately constructed to a reasonable depth into the aquifer from
which they withdraw water. At hearing Applicant proposed monitoring
flow rate and cumulative volume pumped, and monitoring the water
levels/in the CDC #3 well and neighboring Kim Walters' well to
forewarn of water levels approaching the top of the confined Fox
Hills-Lower Hell Creek Aquifer. Monitoring static and pumping water
levels in the aquifer will allow Applicant to know how the aquifer is
being affected by their use. The water level, the pumping rate, and
the cumulative volume pumped must be monitored to forewarn of adverse
effects. (Department file and records; testimony of Dr. Matthew
Cherni, BEric Donaldson, Joe Gerlach, Ross Miller, Bill Uthman;
Applicant's Supplemental Evidence Pursuant to Interlocutory Order,
Cattle Development Center Response to Interlocutory Order, Bill

Uthman, October 31, 2002)

Adequacy of Appropriation Works

17. Applicant has not constructed CDC #4, and has revised the
requested flow and volume downward so it is not needed to meet the
requested needs under this application. Therefore, it is no longer a

part of this application. Applicant has constructed and used CDC #1
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and CDC #2 in the manner proﬁosed which shows the two wells, storage

cistern with float switches to control and cycle the well pumps are

adequate. The flow rate pumped from the wells can be regulated with

the valves installed in the delivery line to the storage tank.

(Department file, testimony of Dr. Matthew Cherni, Eric Donaldson, Joe
Gerlach, Bill Uthman)

Beneficial Use !

cattle feedlot is beneficial. A reasonable daily animal water
requirement is 7.5 gallons per head per day for the use proposed by
Applicant. A feedlot with 10,000 head of mixed weight animals and off-
peak use equal to 85% of peak use, the annual volume of 75.6 acre-feet
is reasonable. Applicant agrees this annual volume is adequate.
(Department file, testimony of Jay Stender, Dr. Matthew Cherni,
Applicant's Supplemental Evidence Pursuant to Interlocutory Order,
November 22, 2002, and Cattle Development Center Response to
Interlocutory Order, Bill Uthman, October 31, 2002)

Possessory Interest

19. Applicant has proven they have possessory interest in the
property where the water is to be put to beneficial use. (Department

file, testimony of Dr. Matthew Cherni)

Water Quality Issues

20. At hearing Objectors OPI stated their water quality objection is

. directly related to water levels. There will not be an effect on water

quality of prior appropriators unless prior appropriators must deepen
their wells into the lower sandstone portion of the aquifer. Here,
water has been shown physically available only if the pumping water
level remains above the top of the upper confined aquifer. There will
be no adverse affect to the water quality of a prior appropriator
because the pumping water level will stay above the top of the upper
confined aquifer. The issue is considered in the physical availability
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criteria. (Department file, Finding Of Fact Nos. 4, 5, 6, 7, 8, 9, 10
and 13, 14, 15, 17 above)

matter, the Hearing Examiner makes the following:

CONCLUSIONS OF LAW

1. The Department has jurisdiction to issue a provisional permit for

Mont. Code Ann. § 85—2—311 by a preponderance of the evidence. Mont.
Code Ann. § 85-2-311(1).

2. A permit shall be issued if there is water physically available
at the proposed point of diversion in the amount that the applicant
seeks to appropriate; water can reasonably be considered legally
available during the period in which the applicant seeks to
appropriate, and in the amount requested, based on an analysis of the
evidence on physical water availability and the existing legal
demands, including but not limited to a comparison of the physical
water supply at the proposed point of diversion with the existing
legal demands on the supply of water; the water rights of a prior
appropriator under an existing water right, a certificate, a permit,
or a state reservation will not be adversely affected based on a
consideration of an applicant's plan for the exercise of the permit
that demonstrates that the applicant's use of the water will be
controlled so the water right of a prior appropriator will be
satisfied; the proposed means of diversion, construction, and
operation of the appropriation works are adequate; the proposed use of
water is a beneficial use; the applicant has a possessory interest, or
the written consent of the person with the possessory interest, in the
property where the water is to be put to beneficial use; and, if
raised in a valid objection, the water quality of a prior appropriator
will not be adversely affected, the proposed use will be substantially
in accordance with the classification of water, and the ability of a

discharge permitholder to satisfy effluent limitations of a permit
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will not be adversely affected. Mont. Code Ann. § 85-2-311 (1) (a)

~

through (h).

3. Pumping groundwater at a rate greater than 55 gpm from CDC #2

will result in dewatering of the confined aquifer. Dewatering of the

rate from the confined aquifer. Measurement of the individual flow

from each well and the combined volume diverted from both wells will

provide information so Applicant does not divert more water than what

CDC #2, and CDC #3 are necessary to show water levels remain above the

top of the upper confined aquifer. The top of the upper confined
aquifer is at 273 feet below the top of the casing in CDC #2. The
'3 111 ]

automatically record water levels hourly. Applicant suggests that bi-

weekly measurements are adequate unless an unforeseen water level
problem develops because the wells have been producing for more than
twelve months at the projected rates without adverse effects on
Applicant's or Objectors' wells. Detailed explanation for both these
measurement schemes is not clear and it is possible that a pumping
water level below the top of the confined aquifer could go undetected.
It would appear that a pressure transducer set to record continuous
water levels would give the best informatidn. The key to physical
availability is to keep the pumping water level above the top of the
upper confined aquifer. Continuous pumping of CDC #2 for two weeks at
55 gpm will drop the pumping water level below the top of the aquifer.
Therefore, pumping water level measurementsltaken at the maximum or
deepest pumping water level during a pumping cycle are necessary to
show water is physically available. After consideration of Applicant’s
plan for the exercise of their permit, the Applicant has proven that
water 1s physically available at the proposed point of diversion for
continuous pumping at CDC #1 at 15 gpm and for cyclic pumping at CDC
#2 at 55 gpm for 76 minutes followed by 24 minutes of recovery when

Applicant’s permit is conditioned according to this plan to measure
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legally available. Applicant monitored wells of nearby appropriators
and objectors effects during the test pumping CDC #2 at 58 gpm and saw
no effect. Applicant awareness of potential future use of the prior -

compacted reserved water right of the Crow Tribe of Indians must be a

part of any forthcoming right to usSe water. Applicant has sShown water

5. Applicant plans to use a gate valve between the wells and the

storage tank to restrict flows to the 15 gpm and 55 gpm shown to be
available or otherwise contrcl the flows as needed and monitor well
flow rates and cumulative volume. After consideration of Applicant’s
plan for the exercise of their permit, the Applicant has proven that
the water rights of prior appropriators under existing water rights,
certificates, permits, or state reservations will not be adversely
affected when Applicant’s permit is conditioned according to this plan
to measure and control flows and to monitor well water levels. Mont.

Code Ann. § 85-2-311(1) (b). See Finding of Fact Nos. 13, 14, 15, 16.

6. The Applicant has proven for wells CDC #1 and CDC #2 that the
proposed means of diversion, construction, and operation of the
appropriation works are adequate. CDC #4 has not been drilled and has
not been proven adequate. In addition, CDC #4 is not needed to fill
Applicant's revised request of 70 gpm. Mont. Code Ann. § 85-2-

311 (1) (c). See Finding of Fact Nos. 3, 17.

7. The Applicant has proven the proposed use of water is a
beneficial use of water for which Applicant can establish a water
right under a permit. Mont. Code Ann. § 85-2-311(1) (d). See Finding of
Fact No. 18.
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8. The Applicant has proven a possessory interest in the property

where water is to be put to beneficial use. Mont. Code Ann. § 85-2-

[4

if water levels do not drop below the confining layer of the aquifer.

A condition limiting withdrawals so the water level does not drop

below the confining layer will prevent the water quality of a prior

appropriator from being adversely affected. Mont. Code Ann. § 85-2-

311 (1) (£f), (g), (h). See, Finding of Fact No. 20.

10. The Department may issue a permit subject to terms, conditions,

restrictions, and limitations it considers necessary to satisfy the
criteria for issuance of a beneficial water use permit. Applicant has
met the criteria for issuance of a permit when conditions are applied
requiring monitoring of flow rate, volume, and water level in
Applicant's wells, and limiting withdrawals to a rigid cyclic pumping
schedule and stopping pumping if the pumping water level drops below
the aquifer confining layer. Mont. Code Ann. § 85-2-312. See

Conclusions of Law Nos. 3, 4, 5, 6, 9.

WHEREFORE, based upon the foregoing Findings of Fact and

Conclusions of Law, the Hearing Examiner makes the following:

PROPOSED ORDER

Subject to the terms, conditions, restrictions, and limitations
listed below, Beneficial Water Use Permit 43Q-112059 is ISSUED to
Cattle Development Center, LLC, to appropriate 70 gallons per minute
(gpm) up to 75.6 acre-feet of water per year from two groundwater
wells., CDC well #2 (CDC #2) is limited to cyclic pumping at 55 gpm as
defined below (See Paragraph A below) and is located in the NE%SWY4SW
of Section 5; CDC well #1 (CDC #1) is limited to pumping at 15 gpm and
is located in the SWWNEWNW! of Section 8, both in Township 04 North,
Range 34 East, Yellowstone County, Montana. The period of
appropriation and period of use is from January 1 to December 31,

inclusive, of each year. The use 1s for a commercial cattle feedlot
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operation of 10,000 animals at peak operation. The place of use is in
] i ’ i 1 o) P

North, Range 34 East, Yellowstone County, Montana.

A, CDC well #2 located in the NEMSWYMSWY4 of Section 5, Township 04

North, Range 34 East, Yellowstone County, Montana, shall not be pumped

at rates greater than 55 gpm. The pumping cycle for this well shall

not exceed 76 minutes and shall be followed by 24 minutes of recovery.

B. The appropriator shall install a department approved in-line flow

meter at a point in the delivery line approved by the Department to

measure the flow rate from CDC #1 and CDC #2, and to measure the

combined volume pumped from both wells. Measurements must be taken
once every two weeks and recorded on a form provided by the Department
of all water diverted. Water must not be diverted until the required
measuring device is in place and operating. Records shall be submitted
quarterly and upon request at other times during the year. Failure to
submit records may be cause for revocation or modification of a
permit. The records must be submitted to the Water Resources Regional
Office. The appropriator shall maintain the measuring device so it

always operates properly and measures flow rate and volume accurately.

C. Permittee shall monitor the pumping water level at the maximum or
deepest pumping water level during a pumping cycle in well No. CDC #2
once each week during November 15 through March 15, and once every two
weeks during March 16 through November 14 of each year and must submit
the data to the Water Resources Regional Office quarterly. Sufficient
measurements shall be made and recorded to show that the deepest or
maximum pumping water level was actually measured at the end of the

pumping cycle and prior to the recovery cycle.

D. The Appropriator shall measure and record the static water level
in well CDC #3 once every two weeks. Records must include the water
level, method of measurement, date and time of measurement and
description of the measuring point on the casing. The measurement
shall bg recorded only at a time when the water level is static or
there is no significant change in measurements taken 1-2 minutes
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apart. The Appropriator must submit the records to the Water Resources

Regional Office

E. A Permittee shall cease pumping when the pumping water level drops
below the top of the upper confined aquifer located 289 feet below the
top of casing in CDC #1 and located 273 feet below the top of casing
in CDC #2.

F. Well CDC #4 cannot be drilled or put to use prior to proper

application to the Department.

MEMORANDUM

This permit shall contain the following paragraph as a remark to
be printed on the permit to fully inform the permittee of the risks
involved:

‘This right is subject to all existing rights including the

reserved water rights of the Crow Tribe as determined in the

Crow Tribe-Montana Compact dated June 22, 1999. It is the

Tribe's position that the exercise of junior water rights

either within or outside of the exterior boundaries of the

Crow Indian Reservation may adversely affect the compacted

rights of the Crow Tribe.

Monitoring may show impacts of all area wells including future
wells excepted from the permitting requirements (i.e., maximum uses of
35 gpm or less not to exceed 10 acre-feet per year). If future wells
excepted from the permitting requirements currently beyond Applicant's

and Objectors' control begin creating negative agquifer impacts, a

controlled groundwater area should be considered.

NOTICE
This Proposal for Decision may be adopted as the Department's
final decision unless timely exceptions are filed as described below.
Any party adversely affected by this Proposal for Decision may file
exceptions and a supporting brief with the Hearing Examiner and

request oral argument. Exceptions and briefs, and requests for oral
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argument must be filed with the Department by March 3, 2003, or

postmarked by the same date, and copies mailed by that same date to
R - all parties.

Parties may file responses and response briefs to any exception

filed with the Department by March 24,
date,

2003, or postmarked by the same
and copies must be mailed by that same date to all parties. No

above time periods, and due consideration of timely oral argument

requests, exceptions, responses, and briefs.

Dated this 11" day of February, 2003.

(il Pa) ')
Ul g ™ 93

ph— -

Charles F Brasen

Hearings Officer

Water Resources Division

Department of Natural Resources
and Conservation

PO Box 201601

Helena, Montana 59620-1601
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CERTIFICATE OF SERVICE

. . o
—parties listed below onthis 1 1th-day of February, 2003.

JOHN CHRISTENSEN KEITH KERBEL, MANAGER
BROWN LAW FIRM, PC MARTY VAN CLEAVE, WRS
~ POBOX849  BILLINGSREGIONALOFFICE
BILLINGS MT 59103-0849 1371 RIMTOP DRIVE
BILLINGS MT 59105-1978
JEFF JARACZESKI
PO BOX 1697 CURT MARTIN, CHIEF
HELENA MT 59624 CHUCK BRASEN, HEARINGS
EXAMINER
NATHAN A ESPELAND WATER RIGHTS BUREAU
3317 3 AVENUE NORTH 48 N LAST CHANCE GULCH
BILLINGS, MT 59101 PO BOX 201601

‘ HELENA MT 59620-1601
JOHN C CHAFFIN .
PO BOX 31394 DAVID L. PENGELLY

BILLINGS MT 59107-1394 ATTORNEY AT LAW
210 NORTH HIGGINS, SUITE 234
PO BOX 8106

MISSOULA MT 59807-8106 ‘
Il Wilkinson

earings Unit
406-444-6615

L4
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