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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* * * * * ¥ % *

IN THE MATTER OF THE APPLICATION FOR )

EXTENSION OF TIME ON AUTHORIZATION TO) FINAL ORDER
CHANGE NO. G(W)110476-76H GRANTED TO )

MELVIN CHRISTLEY

* % % * % * % %

The time period for filing exceptions, objections, or
comments to the Proposal for Decision in this matter has expired.
No timely written exceptions were received.

Therefore, having given the matter full consideration, the
Department of Natural Resources and Conservation hereby accepts
and adopts the Findings of Fact and Conclusions of Law as
contained in the June 16, 1989 Proposal for Decision, and
incorporates them herein by reference.

WHEREFORE, based on the record herein, the Department makes

the following:
ORDER

That Application for Extension of Time to Perfect Authoriza-
tion to Change No. G(W)110476-76H is granted., Appropriator shall
complete the appropriaticn works and put water to beneficial use
as specified in the Authorization on or before November 30, 1989.
The Notice of Completion of Change of Appropriation Water Right

shall be filed on or before November 30, 1989.
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NOTICE
The Department}s Final Order may be appealed in accordance
with the Montana Administrative Procedure Act by filing a
petition in the appropriate court within 30 days after service of

the Final Order.
Dated this :22 day of July, 1989.

(fe 0.2

Charles F. Brasen, Hearing Examiner

Department of Natural Department of Natural Resources
Resources and Conservation and Conservation

Water Resources Division P.O. Box 860

1520 East 6th Avenue Kalispell, Montana 59903-0860

Helena, Montana 59620-2301 (406) 752-2288
(406) 444-6605

CERTIFICATE_OF SERVICE

This is to certify that a true and correct copy of the
foregoing Final Order was duly served upon all parties of record
at their address or addresses this A28 day of July, 1989, as

follows:
Melvin G. Christley Mike McLane
1051 NE Willow Creek Road Missoula Field Office
Corvallis, MT 59828 P.0. Box 5004

Missoula, MT 59806

Susy Birse
Daly Ditches Irrigation Dist.

SE 534 Tammany Lane
. R » |
{iﬂw)-) . 95/»{3 e

Hamilton, MT 59840
Irene V. LaBare

Legal Secretary
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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % * k¥ * ¥ & * *

IN THE MATTER OF THE APPLICATION FOR )
EXTENSION OF TIME ON AUTHORIZATION TO ) PROPOSAL FOR DECISION
CHANGE NO. G(W)110476-76H GRANTED TO )
MELVIN CHRISTLEY )

* % * ¥ * * % * & *

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Prodedure'Act, a
hearing was held in the above-entitled matter on March 8, 1989,
in Hamilton, Montana. The Applicant appeared pro se. The
Cbjector, Daly Ditches Irrigation District, appeared through
Susie Birse, District Secretary, and Tom Hollings, District
Manager. Mike McLane, Field Office Manager, Missoula Water
Rights Bureau Field Office of the Department of Natural Resources
and Conservation (hereafter, "Department® or "DNRC") appeared as
Department staff witness.

The Department extension file, which contains the original
Application for Extension and Objections thereto, photocopies of
the Change Authorization (with attached Final Order), corres-
pondence between the Department and parties, and Department
processing documents, was made available at the hearing for
review by the parties.

No objection was registered to any part of the Department's
file; therefore, the Departmenf extension file remains a part of

the record in its entirety.
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The parties were given notice at the hearing that the
Hearing Examiner would take notice of the maps contained in the
original Change Application. No objections wefe registered.

Having reviewed the record in this matter and being fully
advised in the premises, the Examiner proposes the following

Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1. Section 85-2-312(3), MCA, states in pertinent part:

The department may, upon a showing of
good cause, extend time limits specified in
the permit for commencement of the appropria-
tion works, completion of construction, and
actual application of the water to the
proposed beneficial use. All requests for
extensions of time must be by affidavit and
must be filed with the department prior to
the expiration of the time limit specified in
the permit or any previously autheorized
extension of tire. The department may issue
an order temporarily extending the time limit
specified in the permit for 120 deys or until
the department has completed its acticn under
this section, whichever is greater. Upon
receipt of a proper request for extension of
time, the department shall prepare a notice
containing the facts pertinent to the request
for extension of time and shall publish the
notice in a newspaper of general circulation
in the area of the source. The department
may serve notice by first-class mail upon any
public agency or other person the department
determines may pe interested in or affected
by the request for extensicn of time. The
department shall hold a hearing on the
request for extension of time on its own
motion or if requested by an interested
party.

2. Section 85-2-402 (7), MCA, states in pertinent part:
~ The department or the legislature, if
applicable, may approve a change subject to

such terms, conditions, restrictions, and

e
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limitations as it considers necessary to
satisfy the criteria of this section, includ-
ing limitations on the time for completion of
the change. The department may extend time
limits specified in the change approval under
the applicable criteria and procedures of
85-2-312(3).

3. On December 20, 1985, Authorization to Change No.
G110476 was issued to add an additional point of diversion and
change the place of use of 20 acres of irrigation as described in
Water Right Claim W110476.

4. The underlying water right Statement of Claim No.
W110476-76H, has a period of appropriation of May 15 through
October 15 of each year. (Department records.)

5. Under the Authorization, the Applicant was required to
have completed the authorized change on or before November 30,
1987. A Notice of Completion of Change of Appropriation was due
on or before November 30, 1587. |

6. On October 28, 1987, the Applicanﬁ requested an
Extension of Time, through his daughter, Gail Christley.

7. On November 30, 1987, the Missoula Water Rights Bureau
Field Office issued a Temporary Extension of Time with a Notice
of Completion due date pending final action on the (extension)
application.

8. The pertinent portions of the Application for Extension
of Time were published in the Ravalli Republic, a newspaper of

general circulation in the area of the source on November 25,

1987. Additionally, the DNRC served notice by first-class mail
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on entities which it determined had an interest in, or could be
affected by, the extension request.

9. The Department received a timely objection to the
Application for Extension of Time from Daly Ditches Irrigation
District.

10. Mr. Christley purchased sufficient irrigation pipe to
irrigate the new place of use and a five horsepower pump prior to
the fall of 1986. (Applicant testimony.)

11. Mr. Christley was asked by his church to serve in the
South Pacific in the fall of 1985. (Applicant testimony. )

12. Mr. Christley left to serve his church in March of 1987
and returned in October, 1988. (Applicant testimony.)

13. - No work on the project occurred after Mr. Christley was
summoned by his church in the fall of 1986, except for.the
application for additional time to complete the project. Mr.
Christley explained that he intended to complete the project
himself, rather than hiring a contractor to do the installation
work. Since he was out of the country, no work could be done.

14. The work remaining to be done includes design and
installation of two measuring devices, pump site preparation and
pump installation, and acquisiticn of any environmental permits
to accomplish these tasks.

15. Time estimates needed to complete the project range
from "this year" (Applicant testimony) to "a week to obtain a 310
Permit and 1 day to install the measuring device." (Objector

testimony.)
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16. The basis of the objection in this matter is twofold:

A. The amount of time allowed by the Department to
complete the project should have been six months and not two
years that was allowed;

B. The Applicant allowed one year of his allotted time
to complete the change to go by without pursuing any of the
activity required to perfect the change, nor was there any
project activity during the time the Applicant was away
serving his church. Thus, it was alleged that the Applicant
was not proceeding diligently towards completion of the
project.

CONCLUSIONS QF TLAW

1. The Department has jurisdiction over the subject matter
herein, and over the parties hereto.

2. The Department gave proper notice of the hearing, and
all relevant substantive and procedural regquirements of law or
rule appearing fulfilled, the matter is properly before the
Examiner.

3. The Department did set limitaticns on the time for
completion of the change. There are no statutory criteria for
information to be used by the Department in fixing any time
limits for completion of changes. The Examiner infers from the
language in the statutory criteria for fixing limits on time for
completion of water right permits (85-2-312(2), MCA) that the
time must be "reasonable for the task at hand". The original

limitation of 771 days (date of issuance of the authorization,

-~5-
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December 20, 1985, until notice of completion due date, November
30, 1987) is reasonable (see Finding of Fact #15 ). Therefore,
the objection based upon the length of time originally allowed by
the Department is without merit.

4. This is an Application to Change an Existing Water
Right. Accordingly, the "due diligence” requirement as set forth

in In the Matter of Application for Extension cf Time to Perfect

Beneficial Water Use Permit No. 39787 Transferred to Marvin and

Mary Ann Rehbein is not binding.

5. The holder of an Authorization to Change is required to
show good cause why the time limit for completion stated on the
Authorization should be extended. Section 85-2-312(3), MCA.
"Good cause" is defined in part as ". . . substantial reason, one
that affords a legal excuse. Legally sufficient ground or
reason. Phrase depends upon circumstances of individual case,
and finding of its existence lies largely in discretion of
officer or court to which decision is committed.® (Black's Law
Dictionary, 5th ed. 1983)

6. Regarding whether the Applicant has good cause, the
record shows Mr. Christley did not have advance knowledge that he
would have to leave the country for one and one-half years;
therefore, his absence may be considered an unforeseeable cir-
cumstance. Mr. Christley can complete the change of point of
diversion and place of use if allowed the time he would have had

available had he not been summonéd to serve his church.

CASE # o



7. The period during which Mr. Christley can appropriate
water ends October 15 of each year. Thus, any time that exceeds
a week and a day (see Finding of Fact #15) prior to October 15 is
a reascnable time limit.

WHEREFORE, the Hearing Examiner proposes the following:

CRDER

That Application for Extension of Time to Perfect Authoriza-
tion to Change No. G(W)110476-76H is granted. Appropriator shall
complete the appropriation works and put water to beneficial use
as specified in the Authorization on or before November 30, 1989.
The Notice of Completion of Change of Appropriation Water Right
shall be filed on or before November 230, 1989.

Dated this /& Za(day of June, 1989.

—

//’ [d; , )f N /,cu, . ”fzgh_,

Charles F. Brasen, Hearing Examiner.
Department of Natural Resources
and Conservation
P.0. Box 860
Kalispell, Montana 59903-0860
(406) 752-2288
NOTICE
This proposal is a reccmmendaticn, not a final decision.
All parties are urged to review carefully the terms of the
proposed order, including the legal land descriptions. Any party

adversely affected by the Proposal for Decision may file excep-

tions thereto with the Hearing Examiner (P.0. Box 860, Kalispell,
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MT 59903); the exceptions must be filed within 20 days after the
proposal is served upon the party. Section 2-4-623, MCA.

Exceptions must specifically set forth the precise portions
of the proposed decision to which exception is taken, the reason
for the exception, and authorities upon which the exception
relies. No final decision shall be made until after the expira-
tion of the time period for filing exceptions, and the due
consideration of any exceptions which have been timely filed.

Any adversely affected party has the right to present briefs
and oral arguments pertaining to its exceptions before the Water
Resources Division Administrator. A reguest for oral argument
‘must be made in writing and be filed with the Hearing Examiner
within 20 days after service of the proposal upon the party.
Section 2-4-621(1), MCA. Written reguesis for an oral argument
must specifically set forth the party's exceptions to the pro-
posed decisicn. |

Oral arguments held pursuant to such a request normally will
be scheduled for the locale where the contested case hearing in
this matter was held. However, the party ésking for oral argu-
ment may regquest a different location at the time the exception
is filed.

Parties who attend oral argument are not entitled to intro-
duce evidence, give additional testimony, offer additional
exhibits, or introduce new witnesses. Rather, the parties will
be limited to discussion of the evidence which already is present

in the record. Oral argument will be restricted to those issues

-
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which the parties have set forth in their written request for

oral argument.

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the
foregoing Proposal for Decision was served b¥7mail upon all
parties of record at their address this /¢« %“6-day of June, 1989,
as follows:

Melvin G. Christley
1051 NE Willow Creek Road
Corvallis, MT 589828

Daly Ditches Irrigation District
Attn: Susie Birse

SE 534 Tammany Lane

Hamilton, MT 59840

Mike ¥McLlane

Missoula Field QOffice
P.0. Box 5004
Missoula, MT 59806

¥

/ 4
LA el R L

Irene LaBare ] _
Legal Secretary
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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % * % % % % % % *

IN THE MATTER OF THE APPLICATION )
FOR CHANGE OF APPROPRIATION )
WATER RIGHT NO. G 110476-76H )
BY MELVIN G. CHBRISTLEY )

AMENDED FINAL ORDER

* % % % % % % * * *

The Final Order of April 2, 1985 required the Change
Authorization herein to be completed by December 1, 1985. As the
final authorization has yet to be processed, such a time period
is obviously inappropriate. The time period within which the
Permittee must complete the change as authorized by the Final
order of April 2, 1985 is therefore extended to November 30,

1987.

DONE this (- day of _Syeieeis 1986.

4

~

]
e \31aie

cary Friﬂz, Administrator

Water Resources Division

Department of Natural Resources
and Conservation

1520 E, 6th Avenue

Hel ena, Montana 59620

(406) 444 -~ 6605
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AFFIDAVIT OF SERVICE
MAILING

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on January 7, 1986, she deposited in the United States
first class mail, postage prepaid, an order by the pepartment on the
Application by Melvin G. Christley, Application No. G 110476-76H, an
Application for Change of Appropriation water Right addressed to
each of the following persons oOr agencies:

1. Melvin G. Christley, 1051 NE Willow Creek Rd., Corvallis, HT
59828

2. JIvan A. & Ellonia Sylvester, 664 NE Willow Creek Rd., Corvallis,
MT 59828

3. Andrew T. Lloyd, 644 NE Coal Pit Rd., Corvallis, MT 59828

4, Daly Ditch Irrigation District, Attention Suzie Birse, S.E. 534
Tamany Ln., Wamilton, MT 59840

5. Mike McLane, Water Rights Bureau Field Office, Missoula, MT
{inter-departmental mail)

6. Sarah Bond, Bearing Examiner, (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERV

;;JON
by (L luan i Ll

STATE OF MONTANA )
} ss.
County of Lewis & Clark )

On this Vﬂ' day of , 1986, before me, a Notary
public in and for said statg, persohally appeared Donna Elser, known
to me to be the Hearings Récorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written,
AjLLU1£U 3§ééiL

Notary Pub1f3 fdy the state of Montana
Recsiding at “ , Montana
My Commission expires 3-/-4
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BEFORF THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

& k k¥ % % % % % k %

IN THE MATTFR OF THE APPLICATTON
FOR CHANGE OF APPROPRIATION WATER
RIGHT NO. G 110476-76H BY MELVIN G.
CHRISTLEY

FINAL ORDER

L s ™

* % £ % % % *x *x % %

The time period for filing comments or exceptions to the
Proposal for Decision (hereafter, "Proposal®) of January 16, 1985
has expired.

Melvin G. Christley, and Mike McLane, Field Manager for the
Missoula Water Rights Bureau Field Office, submitted comments.
The Department of Natural Resources and Conservation (hereafter.
"pDepartment”) responds thereto below. Having given due
consideration to the comments. and being fully advised in the
premises, with the amendments included below, the Departmént_
hereby adopts the Proposal as the Final Order herein, and
incorporates same by reference herein.

The Department hereby corrects the typographical error on
page 4, under Case, sixth line down, the sentence is corrected to
read. "the old place of use..-"

Further, the total volume figure for the rights in issue was
inadvertently omitted from the order. The .appropriate volume
fiqures. using the Applicant's SB76 claimed volume and percentage

of flow rate changed, have been included in the Order.
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Mike McLane

At the time of the hearing. Dave Pengellv was Field Manager
for the Missoula Area Water Rights Bureau Field Office. Mr.
Pengelly has left this position, and Mr. McLane is now the Field
Manager for this office. Hence, Mr. McLane was thrust into the
position of trying to understand a water use pattern which was
unfamiliar to him. He was able to ferret out some errors in the
Proposal. Mr. McLane indicated he thought the reference to a
water exchange with the Hedge Ditch was an error, and should have
instead reflected exchange with the Bitterroot Irrigation
District and the Big Ditch (see Proposal p. 5).

Mr. Christley's comments indicated. however, that the
correct finding would be that the Objectors take water from Hedge
Ditch, but that the Applicant did not. Because of the
Applicant's familiarity with local irrigation practices, and
because the record supports the finding of the water exchange
agreements between Daly Ditch and the Objectors, the reference to
Daly Irrigation District Ditch and Hedge Ditch will not be
changed. The exchange involves waters flowing into the Hedge
Ditch from Coalpit Creek. The Hedge Ditch, according to the
Dept.-2, flows through both the Objectors' properties.

Mr. McLane guestioned whether the Apgl}gant was receiving
contract water from Daly or Bitterroot Irrigé&ion District.

(see, p.6. Proposal). Mr., Christley's comments corroborated that
this reference was erroneous. The Proposal is hereby amended as

follows:

Findings of Fact 2; the last sentence on p. 6, is amended to

read:
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The Applicant seeks. by this change. to irrigate his entire
80 acre parcel, adding the southern most 20 acres, to be
irrigated with the 15 inches by means of a pump. and continuing
to irrigate the upper 60 acres with the remainder of the 40
inches (i.e.: 25 inches). and with contract water frém Bitterroot
Irrigation District.

Finally Mr. McLane spotted the error in the legal
description on p. 13. The place of use should be 40 acres in the
NE%SWY, Section 35. not Section 33.:?

Reference to the evidence on file indicates that, indeed,
Section 35 is the correct section. Hence. the Proposal is being
corrected to read:

P. 13, Place of Use: 40 acres in the NEXSW%, Section 33,

Township 7 North, Range 20 West.

Mr. Christley

Mr. Christley's submission pointed out several errors in the
Proposal. The reference on p. 4 to contract water from Daly
Ditch should be corrected to reflect that the contract water is,
in fact, from Bitterroot Irrigation District. As indicated
above, the record reflects that the contract water is from
Bitterroot Irrigation District. The Proposal is therefore hereby

ey

corrected as follows:

1 This is the only reference to the old place of use in the
Proposal which erroneously describes the use as being in

Section 33.
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P. 4, C. Cagse "The old place of use would continue to be
irrigated with "contract" water from Bitteryoot Irrigation

District, and with other rights of the Applicant”.

Mr. Christley also questioned the import of paragraph 6 on
Page 7. That paragraph, supported in the record, merely finds
that on Mr. Christley's Statement of Claim for Existing Water
Right, or SB76 Claim, he marked, as the point of diversion, an
area where no diversion existed. According to Mr. Christley's
own testimony, the area denoted as the point of diversion is
actually the area Mr. Christley claims as the source for his
water. What impact this may have in the adjudication process is
not for the Department, at this time and in this forum. to say.
The finding is necessary for a proper understanding of the
disposition herein. and is supported by the record.

Mr. Christley also indicated that the power costs for the
project as authorized might be prohibitive. He asked that the
Change Authorization be granted for a different irrigation plan,

outlined in his comments.

The Department has processed the Change Authorization as
applied for, developing a record and issuipg a Proposal for
Decision, and now Final Order, thereon. gé;ghse the record
exists as it does, and because a Final Order as requested by Mr.
Christley would contravene the Objectors’ rights to a full and

fair oppportunity to be heard, the Department cannot issue a
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Change Authorization for a project other than that presented at
the hearing. Mr., Christley is not required to implement this
change, but because of the ambiguity in his comment, the Change
Authorization will be issued.

That is. if Mr. Christley had indicated a certain decision
not to implement the project as presented at the hearing, the
Department would treat the submission as a termination of the
application, and deny same. MrI. Christley's comments being
somewhat vague, however, the Department will grant the
Authorization. The Applicant has until December 1, 1985 to make
up his mind: should he ultimately decide to implement the change
as outlined in his submission, and to forego the change
authorized. this authorization will terminate. and Mr. Christley
must submit a new change application for the prbject he desires

to implement.

WHEREFORE, based upon the foregoing. the Department hereby

issueg the following:
FINAL ORDER

That, subject to the terms. conditiomns, restrictions and
limitations below, Application for Change of Appropriation Water
Right No. G 11M476-76H by Melvin Christley be granted to change

the following described water right.
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CLAIMED USE:

PQINT OF DIVERSION

PLACE OF USE

FLOW RATE

PERIOD OF USE
PRIORITY DATE

NEW USE:

ADDITIONAL POINT OF
DIVERSION

CHANGED PLACE OF USF

FLOW RATE

PERIOD OF USE

NW% SWkSWk, Section 36, Township 7
North, Range 20 West, Ravalli County.
Montana.

40 acres in the NEXSWk, Section 35,
Township 7 North. Range 20 West.

10 Acres in the NEXSEXSWk, Section 35.
Township 7 North- Range 20 West.

10 acres in the NWiSE4SWk%, Section 35.
Township 7 North. Range 20 West, all in
Ravalli County.

1 ¢fs up to 300 acre-feet

May 15 to October 15

9:04 a.m., February 24, 1912

Sk SEXSW%, SECTION 35, TOWNSHIP 7 NORTH,
RANGE 20 WEST, RAVALLI COUNTY.

20 acres in the S%SEXSW%, Section 35,
Township 7 North, Range 20 West,
Ravalli County.

40 acres in the NE}SW%, Section 35-
Township 7 North. Range 20 West.
Ravalli County. (This acreage is
currently irrigated-)

.375 cfs at the new point of dlver51on
up to 112.5 acre-feet.

.625 cfs at the historic point of
diversion up to 187.5 acre-feet.

May 15-October 15.

a. The Applicant must install adequate measuring devices at

the historic point of diversion, and at the new point of

diversion.

b. The Applicant must complete the fdié@oing Change

Authorization on or before December 1, 1985.
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NOTICE
The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) days after

service of the Final Order.

ﬁ
DONE this__;Z;_ day of f?éﬁf:f r 1985,

b
Gary Fritz, Administratet
Water Resources Division
Department of Natural Resources
and Conservation
32 South Ewing, Helena, MT 59620
(406) 444 - 6605
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AFFIDAVIT OF SERVICE
MAILING

STATE OF MONTANA )
) ss.

County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on gt , 1985, she deposited in the United
States mail, LIS pa? mail, an order by the Department
on the Application by Melvin G. Christley, Application No. G
110476-76H, for an Application for Change of Appropriation Water
Right, addressed to each of the following persons or agencies:

1. Melvin G. Christley, 1051 NE Willow Creek Rd, Corvallisg, MT

59828
2. 1Ivan A, & Ellonia Sylvester, 664 NE Willow Creek Rd., Corvallis,

MT 59828

3. Andrew T. Lloyd, 644 NE Coal Pit Rd., Corvallis, MT 59828

4. Daly Ditch Irrigation District, Attention Suzie Birse, S.E. 534
Tamany Ln., Hamilton, MT 55840

5. Mike McLane, Water Rights Bureau Field Office, Missoula
(inter-departmental mail)

6. Sarah A, Bond, Hearing Examiner (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVAT'ION

by Ll liry Lleye

STATE OF MONTANA }
} ss.
County of Lewis & Clark )
On this é’{' day of ﬂiﬁdaé' , 1985, before me, a Notary

Public in and for said statef personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department

executed the same.
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

V@ (s

Notary Public for the State of Montana
Residing at Hely Montana
My Commission expires I'ZJ'lng
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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % % % % * % * *

IN THE MATTER OF THE APPLICATION )
FOR CHANGE OF APPROPRIATION WATER )
RIGHT NO. G 110476-76H BY MELVIN G. )
CHRISTLEY )

PROPOSAL FOR DECISION

* % % % % * % * % %

Pursuant to the Montana Water Use Act, Title 85, Chapter 2,
MCA (1983) and to the contested case provisions of the
Administrative Procedure Act, Title 2, Chapter 4, Part 6, MCA
(1983) the Department of Natural Resources and Conservation

(hereafter, "Department™) held a hearing in the above-entitled

matter in Hamilton, Montana.

I. STATEMENT OF THE CASE
A. Parties
Thé Bpplicant, Mr. Christley, appeared pro se.
Objectors Ivan and Ellonia Sylvester appearea, pPro £e€.
Objector Andrew Lloyd appeared RIO SE€.
objector Daly Ditch Irrigestion District appezreu LRro r£,
through its representative Suzie LBirse.

The Field Manager for the Miessoula Area Ofiice or the Water

Righte Bureau of the Department, Dave Pengelly, appeared as stail
expert witness for the Department.
B. Exhibits

Tae Abpiicant ond Objectiors oifered nC exnlbits ior
Li J

ipeclusion into the record.
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The Department offered the following exhibits into the

record:

D-1 A photocopy of a map attached to HMr. Cnristley's Statement
of Claim of Existing Water Rights (hereafter, "SB76 Claim™)
Number 110476

D-2 A Memorandum dated August 24, 1983, by David L. Pengelly., to
file Number G-110476-76H regarding field investigation of
objections to the instant Application. Attached thereto is
a portion of a photocopy of a United States Geological
Survey topographic map of the area in issue. Drawn thereon
are the relevant lands owned by the Applicant and
Objectors. The Bedge Ditch, Coalpit Creek, the point where
Coalpit Creek enters Hedge Ditch, proposed diversion point
of Christley and point of diversion claimed by Christiey,
Lloyd and Sylvester. The map was used by all parties during
the hearing to illﬁstrate their testimony.

D-3 A photocopy of an SB76 Claim Number 110477-76H by Melvin G.
Christley, claiming 300 acre-feet per year of waste and
seepace from Coalpit Gultch (sgic) with a priority date ci
5:40 p.m. June 15, 1855.

D-4 B photocopy of an SB76 Claim, Number 10474-76R by Helvin G.
Christley, claiming 375 acre-feet per year from Willow
Creck, with a priority date of June 1, 1873.

n-5 A photocopy of & SB76 Ciain, Runber 15420-76K by Andrew T.

Lloyd, claiming 220 acre-feet per year from Coalpit Culch,

with a priority date of May 15, 1888,
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A photocopy of an SB76 Claim, Number 12690-76H by Andrew T.
Lloyd, claiming 135 acre-feet per year from Robbins Ditch
(the source being designated as Willow Creek) with a
pr;ority date of December 1, 1864.

A photocopy of an SB76 Claim, Number 12689-76H by Andrew T.
Lloyd, claiming 135 acre-feet per year from "Robbing" (the
source being designated as Willow Creek), with a priority
date of June 1, 1885.

A photocopy of an SB76 Claim, Number 15493-76H by Ivan A.
and Ellonia Sylvester, claiming 240 acre-feet per year from
Robbins Ditch-Willow Creek, with a priority date of June 1,
1885.

A photocopy of an amended SB76 Claim Number 15492-76H by
Tvan A. and Ellonia Sylvester, claiming an undisclosed
amount of water from Robbins Ditch, designating tne source
as Coalpit Creek and the point of diversion as the NWZSWXSWx
of Section 36, Township 7 North, Range 20 West, Ravalli
County, Montana. Attached thereto is a photocopy of the
original SB76 Claim Number 15492-76H by the Sylvesters.

B photocopy of an SB76 Claim, Number 15481 by Ivan A.
Sylvester, claiming 240 acre-feet per year from Robbins
Ditch, (designating Willow Creek as the source) witn &
priority date of Dec. 1, 1864.

A photocopy of an SB7G Claini Number 12688-76H by Ivan A.
Svlvester, claiming "&ll available secepage"” from the
Sylvester Ditch, (decignating as the source an unnameaq

stream, tributary to the Bitterroot River.
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The exhibits were received into the record without objection.

C. CASE

The Applicant seeks to change his point of diversion and
place of use for 15 miners' inches, .375 cubic feet per second
(hereafter, "cfs") of a 40 miners' inches (1.0 cfs) existing
right. He proposes to move his diversion point for the 15 inches
to the west, downstream, and install a pump to sprinkle irrigate
approximately 20 acres. The old place of*ig h;% approximately 60
acres to the north of the new place of use. The old place of use
would continue to be irrigated with "contract" water from paly
Ditch Irrigation District, and with other rights of the
Applicant. Basically, the Applicant would continue to irrigate
the NLNE%SWY (old place of use) and begin irrigating in the
SLSELSWY of Section 35, Township 7 North, Range 20 West, Ravalli
County.

The Objectors, Andrew Lioyd and Ivan and Ellonia Sylvester,
allege there is insufficient water in Coalpit Creek to satistiy
their prior existing rights tnerein, éend that the Applicant's
proposed use 1s infeasible and unvise, and that the changed use
would interfere with their existing rights.

Objector Daly Ditch (hereafter, "Daly") was not individually
notified of the Applicaticn in time to file an Objection tnereto,
apparently because of the contemporanecut change in its

ownership, from the Department to the usere of the District.
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Daly was notified in time for a representative to appear at the
hearing, however, and there, Ms. Birse indicated that Daly was
concerned that the change from flood to sprinkler would reduce
the return flows in Coalpit Creek, thereby increasing the
Applicant's consumptive use and reducing the flow of Coalpit
Creek into the Daly's Hedge Ditch. Daly has a claimed right to
water from Coalpit Creek which it relys upon, particularly late
in the irrigation season, to get water to its customers further
along the ditch.

The other Objectors, as well as the Applicant, also take
water from the Hedge Ditch. The Objectors have an exchange
agreement with Daly, allowing them to take "their" claimed water
out of Hedge, in return for their allowing a like amount to flow
into the ditch. The effect of the various exchange agreements
alluded to at the hearing is to move the Objectors' points of
diversion downstream. A photocopy of the map, a part of Exhibit
D-1 is attached hereto for reference.

The Objector's water rights are senior to those of tne
Applicant. The Applicant alleges his water righte Should not be
subordinatea, or, "jointly adminicterec” to theirs, because Lilsg
vsource" is ceepage and return flows rather than their "claimed"
source, Coalpit Creek water.

A large ditch, the "Big Ditch", runs along the contours of
the valley and uphill from the area in issue. Tne parties
+estified that the flow in their source, "Coalplt Creek",,

increased substantially 1C or 12 daye after the water is turned
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into the Big Ditch, and it is a generally recognized fact in the
area that seepage from the Big Ditch and return fiows from upper

flood irrigators accounted for this.

II. FINDINGS OF FACT

1. The Department has jurisdiction over the parties and the
subject matter herein.

2. The Applicant regularly filed the instant Application
with the Department seeking to change his diversion point and
place of use for an existing right. Apparently, the claimed
diversion point for SB76 Claim #110476-76H, the right sought to
be changed, is NWYSW4SW%, Section 36, Township 7 North, Range 20
West, Ravalli County. The proposed additional point is SLSEXSWx,
Section 35, Township 7 North, Range 20 West. Tile old diversion
point will continue to be used, as the proposed change only
involves approximately .375 cfs (15 miners inches) of a right to
1 cfs (40 miners inches). The remainder would continue to be
used as before. As for the place of use, all acreage previously
irrigated would continue to be irrigated, and 20 acrec in the
SLS8ELEVY, Section 335, Township 7 Lortls, RHange 20 West, woula pe
newly irrigated with the water throuch the new diversion point.
The Applicant seeks, by this cnange, to irrigate his entire 80
acre parcel, adding the southern most 20 acres, to be irrigated
with the 15 inches by means of a puwp, and contiruing to irrigate
the upper 60 acres with the remainder of the 40 inches (i.e.: 25

inches), and with contract water from Daly Irrigation District.
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3. The Department published a notice containing the facts
pertinent to the Application in The Ravalli_ Republic, a newspaper
of general circulation in the area of the source on May 25,

June 1, 8, 1983. The current point of diversion was incorrect
because the Applicant originally inaccurately claimed a diversion
point in NW%NWXNE%, Section 2, Township 6 North, Range 20 West,
and this is the claimed point of diversion in the Notice.

4. Objectors Ivan and Ellonia Sylvester timely filed an
objection to the change stating as the basis therefore, "not
enough water".

5. Andrew Lloyd timely filed an cbjection stating,
"Changing point of diversion in Christley Application would take
water out of ditch used by Lloyd and Sylvester. It would extend
water to areas not previously irrigated. There 1s not enough
water in Coalpit Creek after previous rights are taken out under
our 188§ filing. Such a change would materially interfere with
the water rights of all others in the area.”

6. Apparently, Mr. Christley had confused the area of
source with the diversion point. Tue original claimeu point oL
divercsion, RWYENWLNEX, Section 2, Township 6 North, Range 20 West,
is actually the claimed collection area for the geepace water the
Applicant claimg is his "source". The Applicant in fact has no
diversion facilities at that point.

7. Durinoc the notice period the Daly Ditch Irrigatiop
District was in the process oi changing ownerchip £rom the

Department to the users of the system. Dave Pengelly contactea
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Steve Fry, of the Department, regarding the instant Application.
Mr. Fry indicated the Department did not wish to object. A
representative of the District appeared at the hearing, however,
expressing the District’s concern that the changed use would
increase the consumptive use of Coalpit, and reduce the flow from
Coalpit into their Hedge Ditch. (Testimony, Dave Pengelly, Suzie
Birse).

8. The Sylvesters' claimed water rights indicate claimed
priority dates of June 1, 1885 (Claim No. 15493-76H); May 15,
1888 (15492-76H); December 1, 1864 (15491-76H); May 15, 1888
(12688-76H) .

9. Andrew Lloyd's claimed water rights indicate claimed
priority dates of Dec. 1, 1864 (Number 12690-76H); and June 1,
1885 (12689-76H).

10. The water table in the general area of the past and
proposed uces rises as a result of seepage and return flows from
the heavy irrigation there. (Testinmony of Applicant and of
Objectors).

11. 'The kpplicant's claimed priority date for the right

sougnt to be changed 9:04 a.m., February 24, 18212.

WHEREFORE, based upon the foregoing Findings of Fact and on
the evidence in the record herein, the Hearing Examiner hereby

nakes the folloving:
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I1I. CORCLUSIONS OF LAW

1. The Department has jurisdiction over the subject matter
herein, and the parties hereto,

2. The Department gave proper notice of the hearing, and
all substantive and procedural requirements of law or rule have
peen fulfilled and, therefore, the matter was properly before the
Hearing Examiner.

3. "An appropriator may not change the place of diversion ,
place of use.... except as permitted under this section and
approved by the Department". § 85-2-402(1) MCA (1983). The
Applicant herein has applied to the Department for approval of a
change in place of diversion and change in place of use for all
existing water rights.

4. The Department shall approve the proposed change if it
determines that the proposed change will not adversely affect the
rights of other persons... § 85-2-402(2) MCca (1983). Pursuant
to this statute, the Department held a hearing to receive
evidence on the change.

5. The "adverse affect" determination must follow the

precepts of the conmon-law, whicn the legislature did not change

by enactment of the Water Use Act, Castililo v, Kunpeman, 39 St.

Rep. 460, (1982).

6. Beneficial use is the base, measure, and limit of the

right. Toohey ¥. Camphell, 24 Mont. 13, 60 P. 396 (1¢00); Bailegy

v. Tintinger, 45 lont. 154, 122 PB. 575 (1912); Qsnec Livectock

Co, et _al, v. Warren, 103 Mont. 284, 62 P.2d 206 (1836); 78

rRanch, Inc. v. Pitch, 40 St. Rep. 981, 666 P.24a 215 (1983); In_
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the Matter of_ the Application for Beneficial Water Use_ Permit No,

35527-s41H by Glenp H. Lehrer (appeal on other grounds, pending)
Final Order July 25, 1984.

7. The appropriator may not bootstrap a new use.onto an
existing right through the guise of a change proceeding. Ipn the

Matter of the Application for Bepneficial Water Use Permit No.

20736-s418 and In the Matter of the Application for Sever or Sell

No. 20737-s4l1H by the citv of Bozeman., Proposal for Decisiopn June

4, 1984: Fipal Order, Japuary 9, 1985,

8. The SB76 claims are prima facie proof of their content
until issuance of a final decree. § §5-2-227 MCA (1983). In the
instant matter, although the parties gave conflicting testimonial
evidence regarding the historic use of the parties' claimed
rights, such evidence was insufficient to rebut the prima facie
effect of the claims. § 26-1-102(6); Vidal v. Kensler, 100 Mont.
592, 51 P.2d 235 (1935); Marshall v, Minlschmidt, 148 Hont. 263,
419 P.2d 186 (1966).

9. The Objectors' seniority protects them as against

interference from the Applicant's use. Beaverhead Canal Co. V.

=4

Dillopn Electric Light & Power Co.. 34 lont. 135, 85 P.88BO (19066);

Raypmond_v. Wimsette, 12 Mont. 551, 31 P. 537 (1892).

10. As a matter of law, the rights of seniors cannot pe
adversely affected by a chance in use by a junior, whose right to
uce weter is inferior to theirs in eilther case. Of coureger if
the chanced use enlarges the hictoric use, then the change 1g, to

that extent, & new use and sgubject to tire gtatutory and conlion
' J Y
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law requirements thereof. Feathermann V. Hennessey., 43 Mont.

310, 115 P. 983 (all); In +he Matter of the City of Bozeman.

Fipnal Order, January 9. 1985.

11. Due to the lack of evidence regarding historic use
herein, the best that can be fashioned is a requirement in the
change authorization that the Applicant install a measuring
device to insure that increased diversions will not result from
the change authorization. As in much of the state, the practical
aspects of enforcement are left to the users of the source
herein.

12. Whether the Applicant's "source” is wastewater oOr
seepage, or return flows from upper irrigation, is irrelevant
herein.

As a factual matter, seepage is a significant source for
most irrigation in the Bitterroot; as a legal matter, the
Applicant's source is tributary to that of the Objectors and
hence all rights must be administered on the same lagder of
priorities, Dern V. Tanner, 60 F.2d 626 (1932). It is sufficient
to note that the Objectors water source is tributary to tnat of
the Applicant. Ql&gni_gi_ﬁlL_EL_HQQEQIIXFQL_QLL, 41 B« Rep.
1669, (1984).

13. fThe Applicant has shown by substantial credible
evidence that the rights of other persons will not be adversely
sffected by the change in use if the change is appropriately
conditioned. The reguirement of & neasuring device at the
original point of giversion will enable the objectore to police

the Applicant's use. Certainly, by adding the southernmost 20
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acres, the likelihood of increased use under the guise of a
Change Authorization is high. Hence, the necessity for such a

measuring device,

14. There is no credible evidence on the record herein -that
the Objectors will suffer adverse affect from the Change sought
herein. The major objection raised at the hearing was that there
was insufficient water for satisfaction of all the users's
rights. Because the Objectors are senior, however, this is a
matter regarding stream administration rather than one
encompassed in the change proceeding. That is, the Objectors
claimed that no additional use could be made of Coalpit Creek
water, but no additional use is herein sought.

Certainly, the Applicant may find the expense of procuring
and installing an adequate measuring device prohibitive. In that
event, he may choose to forego implementation of the change
hereby authorized . This would result in tne Change
Authorization lapsing, but would not of course, affect the

underlying right.

WHEREFORE, based upon the foregoing, ana upon the eviaence

herein, the Hearing Examiner hereby makes the following:

PROPOSED ORDER
That, subject to the terms, conditionsg, restrictions and
jimitations below, Application for Change of Appropriation Wafér
Right No. G 110476-76H by Melvin Christley be granted to change

the following described water right.
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POINT OF DIVERSION NWhSWkSW¥%, Section 36, Township 7
North, Range 20 West, Ravalli County.
Montana.

PLACE OF USE 40 acres in the NEXSWY, Section 33,
Township 7 North, Range 20 West.
10 Acres in the NEYSEXSWk, Section 35,
Township 7 North, Range 20 West. .
10 acres in the NWLSE4SWY, Section 35,
Township 7 North, Range 20 West, all in
Ravalli County.

FLOW RATE 1 cfs

PERIOD OF USE May 15 to October 15

PRIORITY DATE 9:04 a.m., February 24, 1912
NEW_USE

ADDITIONAL POINT OF DIVERSION SLSE4%SW%, SECTION 35,
TOWNSHIP 7 NORTH, RANGE 20

WEST, RAVALLI COUNTY.
CHANGED PLACE OF USE 20 acres in the S4SE%SWY, Section 35,
Township 7 North, Range 20 West,
Ravalli County.
40 acres in the NE4SWY%, Section 35,
Township 7 North, Range 20 West,
Ravalli County.

FLOW RATE .375 cfs at the new point of diversion.
.625 cfs at the historic point of
diversion.

PERIOD OF USE May 15-October 15.

a. The Applicant must install an adequate measuring device

at the historic point of diversion.

DONE this _L(_g‘ﬁ\day of ——M—“*——' 1985.
Dl

Sarah A. Bond, Hearing Exaniner

Department of Natural Resources
and Conservation

32 S. Ewing, Helena, MT 59620

(406) 444 - 6625
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NOTICE

This proposal is a recommendation, not a final decision. All
parties are urged to review carefully the terms of the proposed
permit, including the legal land descriptions. Any party
adversely affected by the Proposal for Decision may file
exceptions thereto with the Hearing Examiner (32 S. Ewing,
Helena, MT 59620); the exceptions must be filed within 20 days
after the proposal is served upon the party. M.C.A. § 2-4-623.

Exceptions must specifically set forth the precise portions
of the proposed decision to which exception is taken, the reason
for the exception, and authorities upon which the exception
relies. No final decision shall be made until after the
expiration of the time period for £iling exceptions, and the due
consideration of any exceptions which have been timely filed.
Any adversely affected party has tnhe right to present briefs and
oral arguments before the Water Resources Administrator, but
these requests must be made in writing within 20 days after

service of the proposal upon the party. M.C.A. § 2-4-621(1).
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AFFIDAVIT OF SERVICE
MAILING

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on 2. .7, 1985, she deposited in the United
States mail, - LT e Y mail, an order by the Department
on the Application by Melvin G. Christley, Application No. G
110476-76H, for an Application for Change of Appropriation Water

Right, addressed to each of the following persons or agencies:

1. Melvin G. Christley, 1051 NE Willow Creek Rd, Corvallis, MT
59828

5. 1Ivan A. & Ellonia Sylvester, 664 NE Willow Creek Rd., Corvallis,
MT 59828

3. Andrew T. Lloyd, 644 NE Coal Pit Rd., Corvallis, MT 59828

4. Daly bitch Irrigation District, Attention Suzie Birse, S.E. 534
Tamany Ln., Hamilton, MT 59840

5. Mike McLane, Water Rights Bureau Field Office, Missoula
(inter-departmental mail)

6. Sarah A. Bond, Hearing Examiner (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND

CONSERVA?ION

by "'ﬂ"! ! S ".,! o b
STATE OF HMONTANA )

) ss.
County of Lewis & Clark )

on this _// __ Gay of _.._ . . __ , 1985, before me, & Notary
Pubiic in and for said state, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department tnat executed
this instrument or the persons who executed the instrument on benalf
of said Department, and acknowledged to me that such Department
executed the same.
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written.

|
‘Notary Public for the State of Montana
Residing at _Qeimwh _, Montana
My Commission expires e G L
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