BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* k x * & % k * %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT } FINAL ORDER
NO. 65936-g76G BY FAIRMONT HOT SPRINGS )

The time period for filing exceptions to the Hearing Examiner's Proposal
for Decision has passed. Timely exceptions were received from the Applicant
through its attorney of record, David L. Pengelly. After reviewing and fully
considering the filed exceptions, the Department accepts and adopts the Findings
of Fact and Conclusions of Law of the Hearing Examiner contained in the March 4,

1988 Proposal for Decision, and incorporates them herein by reference.

RESPONSE TO EXCEPTIONS

-

The exception Qas filed to the proposed condition E requesting that it be
modified. The Applicant suggests that instead of installing a measuring device
within the water system that it instead keep records of the power usage of the
pump which in turn could be converted to volume of water withdrawn. Applicant
further states that adequate records can be kept for the Department's purposes
under such a modification. While it is correct that the amount of water
diverted via a pump can be calculated using the power useage information, it is
not as simple as just keeping records of the power useage for a period of time.
A measured or determined flow rate must also be known for an accurate volume to

be calculated.
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Rased on the Applicant's apparent willingness to keep such records and make
the necessary determinations to be able to calculate the amount of water

diverted, the Department hereby modifies condition E to the following:

This permit is subject to the condition ﬁhat the Permittee shall keep a
written record of the flow rate and volume of all waters diverted,
including the period of time, and shall submit said records to the
Department upon requesf. I1f the Department determines that such
records are inadequate due to the method used to acquire them, it

may require that a flow measuring device be installed within the

water works system for more accurate records.

Based upon the Findings of Fact and Conclusions of Law and upon any
.modifications specified herein, and upcn all files and records in this matter,

the Department of Natural Resources and Conservation makes the following:

-

ORDER

Subject to the terms, coanditions, restrictions, and limitations specified
below, Application for Beneficial Water Use Permit No. 65936-g76G is hereby
granted to Fairmont Hot Springs to appropriate 180 gpm up to 144.5 acre-feet of

water per year for geothermal heating and recreational use.

The source of supply shall be grogndwater diverted by means of a well and
electric pump. The well shall be located in the SENESW of Section 2, Township 3
North, Range 10 West, Silver Bow County, Montana. The place of use of the water
shall be located in the SENW and SWSWNE of Section 2, Township 3 North, Range 10
West, The water may be appropriated during the period October 1 through April -

1, inclusive of each year. The priority date is May 13, 1987 at 11:32 a.m.
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This permit is issued subject to the following express terms, conditions,

restrictions, and limitations:

A. This permit is subject to all prior and existing rights, and to any
final determination of such rights as provided by Montana Law. Nothing herein
shall be construed to authorize appropriations by the Permittee to the detriment

of any senior appropriator.

B. Issuance of this Permit by the Department shall not reduce the
Permittee's liability for damages caused by exercise of this Permit, nor does
the Department, in issuing this Permit, acknowledge any liability for damages
caused by exercise of this Permit, even if such damage is a necessary and

unavoidable coasequence of the same.

C. This permit is subject to Section 85-2-505, MCA, requiring that all
wells be coastructed so they will not allow water to be wasted, or contaminate
other water supplies or sources, and all flowing wells shall be capped or
equipped so the-flow of water may be stopped when not being put to beneficial
use. The final completion of the well must include an access port of at least

.50 inch so that the static water level of the well may be accurately measured.

D. This permit is granted subject to the right of the department to modify
or revoke the permit in accordance with 85-2-314, MCA, and to enter onto the

premises for iavestigative purposes in accordance with 85-2-115, MCA.
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E. This permit is subject to the condition that the Permittee shall keep a
written record of the flow rate and volume of all waters diverted,
including the period of time, and shall submit said records to the Department
upon request. If the Department determines that such records are inadequate
due to the methpd used to acqpire them, it ma% require that‘a flow measuring

device be installed within the water works system for more accurate records.

F. This permit is issued in conjunction with Water Right No, W@S8746-~76G
for a combined appropriation not to exceed 320 acre-feet per annum., During the
period of appropriation of this permit, October 1 to April 1 of each year, only
one of the rights may be used., Water may not be diverted from both the well and

hot spring sources simultaneously.
NOTICE
The Department's Final Order may be appealed in accordance with the Montana

Administrative Procedure Act by filing a petition in the appropriate court

within thirty (30) days after service of the Final Order.

Doe this ___ /S  day of %4 l . 1988.
gﬂ_"k&-‘ M 4a_ g@é/# Z/’Wé

Gary Fritz, Administrator Scott Compton, Hearing Examiner
Department of Natural Resources and Department of Natural Resources and
Conservation Conservation

152@ East 6th Ave 1201 East Main

Helena, Montana 5962@-2301 Bozeman, Montana 59715

(406} 444-6645 (406) 586-3136
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing FINAL
ORDER was served banail upon all parties of record at their address or

addresses this [J7™ day of (Rdoad- | 1988, as follows:

Faimont Hot Springs
Attn: R.K. Pitman
Anacornda, MT. 59711

Carl Hafer
6050 Porter
Butte, MT. 59701

T.J. Reynolds

Helena Field Manager
1520 East Sixth Avenue
Helena, MT, 59620-2301

David Pengelly

Enight, McClay & Masar
PO Box 8957

Missoula, MT. 59807

~lameq ol Pdys-
Nancy M. Peters
Administrative Clerk
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BEFORE THE DEPARTMENT
OF NATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTANA

% % Kk Kk k k * Kk %

IN THE MATTER OF TEE &APPLICATION )
FOR BENEFICIAL WATER USE PERMIT } PRCPCSAL FOR DECISICON
NO. 63%36-g76G BY FAIRMONT HOT SPRINGS )
Pursuznt to the Montana Watzar Use Act and the contested case provisions of
the Montanz Aéministrative Procsdure 2ct, a hearing was held in the

zbove-entitled matter on Januerv 25, 1988 in ARnaccnda, Montana.

The apolicant in this matter, Fairmont Hot Springs, was representsd by
Counsel David Pengelly, and Dick Pitman, Water Operator and General Manager for

Fairmont Hot Springs; appeared as a witness for Apolicant.
The objector, Carl Hafer, appeared personally without legal representation.

Mark Shapley, Hydrogeoclogisi, Water Managsment Burezu, and Jim Beck,
Engineering Specizlist with the Helena Water Rights Field Office appeared as
staff expert witnesses for the Department of Natural Resources and Conservation

(herezfter, DNRC).

E{HIBITS

The applicant offersd one exhibit to be entered into the record.

2pplicant's Exhibit 1 is a map compiled using an aerial photograph of
Secticns 2 and 3, Township 3 North, Range 10 West. The map indicates the
location of Fairmont Hot Springs' motel, pool, golf course and the well

involved. It also indicates the general location of the objector's well.
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The Apolicants Exhibit 1 was acceptad into the record without objecticn.

The DNRC file was available at the hearing for all parties to rsview., No

cojections were meds to an DNRC file was therefore made
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& part of the record in its entirety.

STATEMENT CI' THE CASE

Zrelication has bkeen mads to appropriate groundwatsr for gsothermal heating,
and recreational purposes. 1t is proposed that naturally heated groundwater be
used to heat buildings and 2 swimming pool. The heated watsr will be pumped
into an existing piping systam for distribution on the resort grounds. The
heating nesds of the resort have praviously besn met through use of existing
water rights from the Gregsen Hot Spring. Warmer water from the proposed well
will be used to replace the use of the hot spring during the coldef winger

months.,

Mr., Carl Hafer had originally filed an cbjection expressing concern that
the proposed appropriation would have an adverse affect to his domestic water
right. During the initial proceedings of this hearing Mr, Hafer subsequently
withdrew his objection, stating that he no longer wished to proceed with any

action azgainst the proposed appropriatioen,

The hearing continued for the Applicant to prasent evidence cor testimony in

regard to mesting the critsria for issuancz of a permit.

The DNRC has prepared a hydrogeologic analysis of the proposed uses of the
groundwater and any possible adverse affect they might cause. This report has
been included as part of the DNRC file and all affected parties had received a

copy for review prior to the hearing.
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The Hearing Examiner, having reviewed the record in this matter and being
fully advissd in the premisas, does hereby make the following procosad Findings

of Fact, Conclusieons of Law, znd Order,

FINDINGS O FalT

1. MCA Secticn 83-2-392 states, in relevant part, "Exczpt as otherwiss
providsd in (1) through (3) of 85-2-306, a person mav not aopropriate water or
comrencs censtructicn of diversion, impoundment, withdrawel, or éistribution
works therafor except by aprlying for and receiving a permit from the
department." The excepticns to psrmit regquirements listed in Section §5-2-386

do not apply in this matter

2. Application for Beneficial Water Use Permit No. 65936-g76G was duly
filed with the Department of Natural Resources and Conservation on May 13, 1987

at 11:32 a.m.

3. The pertinent portions of the Application were published in the Montana
Standard, a newspaper of general circulaticn in the area of the source, on

6/17/1987.

4, The source of water for the proposed approoriation is groundwater to be

diverted by means of a well and electric pump.

5. The Application was mzde to cbtain a permit for the use of 180 gpm up
to 289.0 acre-feet of water per year for geothermal heating and recreation. The
point of diversion is to be in the SENESW Section 2, Township 3 Nerth, Range 14
West, Silver Bow County, Montana. The place of use is to be in the SENW and
SWSWNE of Section 2, Township 3 North, Range 10 West. The period of use of the

water is to be from October 1 through April 1 of each year.
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6. The application requests 289.0 acra—~fest of watér diverted at a rate of
180 grm. The volume of 289.0 acre-fest can not physiczally be diverted at that
flow rate in the period of time raquested, The volure of watsr for the uses
zprplied for are not cumulative but are rather z continucus use of the same water
throuchout the system. Aftsr the hot watzsr is circulated through the various
heat transisr svstems it is then run into thz swimming pool. For this reason
the Public Notice and Noticz of Hearing listed e corrsctsd volume of 144.5
acra-fest for the sprlication. Wnile the record does not reflect that the
Apolicant reguested the chancge to the volume amount be made, it is implied that
2policant agre=d to the change as the processing of the application has

proceeded using the lower volure amount since the public notice stage with no

chiection.

7. The water will be pumped into a pipe distribution system to heat
various facilities at the resort and then run to the swimming pool. After use,

the water is to be dischargsd into a existing lagoon.

8. The amount of water applied for appears reasonable for the uses
intended. This source is intended to replacs another hot water source, Gregson
Bot Spring, during the colder wintsr months, which has been filed as Statement
of Claim No. WO9G746-76G for 220 gom up to 328 acre-feet per yezr. The proposed
wall supplies warmer water which can be of additicnal benefit for heating

purposes.

9. The proposed means of diversien, construction and cperation appear
adequate. The well was constructed under the auspices of Montana Bureau of
Mines personnel, who are commonly relied upon as professionals in this field.
The water and delivery system have been in use for three winter seasons with no

apparent major deficiencies.
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18. The record does not reflect eny planned uses or developments for which
a permit has besn issued or for which watsr has besn ressrved that would be

interfered with., While the Clark Fork River system pressntly is involved in

1]

watzsr reservation procsss, thers was no indication that this propessd
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pprovriation of groundwater would have anv efizct on the large surfac
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systam invelved in ths ressrvation process.

11l. Testimony of Mr., Shzpley and information in his report indicats thet the
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prepcsed approoriation would be no additiconal burden on the g
since this proposed use of the well would replace the use of the hot spring

water during the colder wintsr months. The geothermal acquifer system lezks up
intos the overlying valley fill aquifer as a source of rechzrge.  There should

be no change in the geotharmal system's pressure head and thus little or no

effect as a supply to the valley aquifer,

Mr. Pitman alsc testified that the use of water from the well will replace
the use of the spring and that the hot spring natural flow is diminished but

dees not stop entirsly during the time the well is being punpsd.

12. The well propossd to be usad to aporopriate the hot water is
aperoximately 680 fzet in depth. The well is cased with stesl to a depth of 455
fezt. Below this depth the well is not cased in the reported fractured bedrock.
This effectively seals ocut any overlying valley fill aquifer waters from the

wall so that only hot watzar is encountered and pumped.

13, A timely objection was filed by Mr. Carl Hafer in regard to the
objection. Mr. Hafer has a water right from a 65 foot deep well developed
within the valley alluvial aquifer. Mr. Hafer withdrew his objection at the

beginning of the hearing.
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14. There is no evidences in the record of any other appropristions from

the ceocthsrmal agquifer scurce cthar than the Apolicants existing rights.

15. This creoposed use of the hot watzsr from the well has in fzct bean

cccurring for the past thres wintsr seszsons., Mr, Pitman statsd thaif thers have

1

cesn no problens in punping the desirad amounts of water from the well.

Bzased uron the forscoing Findings of Fact and upon the record in this

mattsr, the Hearing Examiner makes the following:

PROPOSED CONCLUSIONS OF LAW

1. The Department cave proper notice of the hearing, and all rslevant
substantive and procedural requirements of law or rule have been fulfilled,

therefore the matter was properly before the Hearing Examiner.,

2. Thne Depariment has Jjurisdictien over the subject matter herein, and all

the parties hereto.

3. The Department must issue a Beneficial Water Use Permit if the
Applicant proves by substantial credible evidence that the fellowing critsria

are met:
{(a)- theres are unappropriated waters in the source of supply:

(1} at times when the water can be put to the use proposed

by the applicant:

(ii) in the amount the applicant seeks to appropriate; and
(iii) throughout the period during which the applicant seeks to

appropriate the amount requested is available;
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(b) the water rights of a prior appropriator will not be adversely

() the prooossd mezns of diversion, consitruction, znd cpsraticn of ths
apprepriation works are adecuats;

(8) the provossd uss will not interfere unreasonsbly with other plamned

uses or developments for which & permit has been issuved or for

4, The propossd uses of watsr, geothermal hsating and recreation, ars

beneficial uses of water. Ses MCA 83-2-102 (2) & (14).

5. The preoposed means of diversion, censtruction, and coperation of the

aporopriation works are adequate. (S22 Findings of Fact 5 & 9.)

6. The proposed uses will not interfere unreasonably with other planned
usas or developments for which a permit has been issued or for which water has

bean reserved. . (Ses2 Finding of Fact 14.)

7. Therse are unappropriated waters available for Applicants propossd uses
in the amounts the Applicant se2Kks to zppropriate throughout thoss paricds
proposed for use of the water, 2ll evidence presanted, in the form
of direct testimony and a hydrclogic report,; indicate that the productivity of
the geothermal zquifer should not ke affected and that sufficient water should

be available for appropriation as propcsed. (See Finding of Fact 11 & 15.)
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8. BAs there is no evidsnce of existing watsr rights, other than the

apolicants, utilizing the csothermzl aquifer as & scurce (se2 Finding of Fact 13
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existing watar richts will not be adversely zfifscted by the propesed

appropriatiecn.

8., BAs it is Ppplicents' statad intent to divert and uss watsr pursuant
hereto in lieu of water divertsd pursuant to claimed Water Right No. 88746-76C
bewtaen October 1 and 2pril 1, each year, and s this Permit is issued upon
proof commensurate with such intent, i.e., Ppplicant has presented no evidence
of a new beneficial use justifying diversion of more water than is claimed, nor
has it shown that more water is available for appropriation, the Permit must be
issued in conjunction with the Claim so that the combinsd appropriation under

Permit and Claim does not exceesd the claimed amount.

Therefore, based upon the foregoing Findings of Fact and Conclusions of

Law, the Hearing Examiner makes the following:

FROPOSED ORDER

Subject to the terms, conditions, restrictions, and limitations specified
below, Application for Beneficiazl Water Use Permit No. 65936-g76G is hersby
granted to Fairmont Hot Springs to apcropriate 183 gpm up to 144.5 acre-feet of

water per year for geothermal heating end recreational use.

The source of supply shall be groundwater diverted by means of a well and
electric pump. The well shall be located in the SENESW of Section 2, Township 3

. North, Range 10 West, Silver Bow County, Montana., The place of use of the water
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shall ke located in the SENW and SWSWNE of Ssction 2, Township 3 North, Range 10
West, The water may be appropriated during the psriocd October 1 throuch April

1, inclusive of each yesr., Ths priority dats is May 13, 1387 at 11:32 z.m.

This psrmit is issued subject to the following express tarms, cenditiens,

rastrictions, and limitaticns:

A. This permit is subject to &ll prior and existing rights, and to any
final detsrmination of such rights as provided bv Montznz Law. Nothing hersin
shall ke construsd to authorizs zoororriztions by the Permitise to the cdetriment

of any senicr appropriatcr.

B. Issuance of this Permit by the Department shall not reduce the
Permittee's liability for damages caused by exercise of this Permit, nor does
1the Department, in issuing this Permit, acknowledge any liability for damages
caused by exerqise of this Permit, even if such damage is a necessary and

ungvoidable consequence of the same.

C. This permit is subject to Section 85-2-5@5, MCA, requiring that all
wells be constructed so they will not allow water to be wasted, or contaminate
other water suppliss or sources, and all flowing wells shall be capped or
ecquipoed so the flow of watsr may be stopped when nct being put to beneficial
usa., The final completion of the well must include an accsss pert of at least

.50 inch so that the static water level of the well may be accurately measursd.

D. This permit is granted subject to the right of the department to modify
or revoke the parmit in accordance with 85-2-314, MCA, and to enter onto the

pranises for investigative purposes in accordance with 85-2-115, MCA.
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E. This psrmit is subject to the condition that the Permittes shall

install an adequate flow metering device in order to allow the flow rate and

volume of water diverted to bs reccrded. The Permittes snhall kesp & written

F. This permit is issued in conjuncticn with Water Right No. W@20746-76G

for & combined sppropriztion not to excesd 320 acre-fest per annugm. During the
period of aporepriatica of this permit, October 1 to April 1 of esch year, only
ons of ths rignts may ke used. Watsr may not be diverted from both the wsll and

hot spring sourcss simultaneocusly.
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NOTICE

may file excspticns thersto with the Eearing Examiner (1520 E. 6th Ave., Helena,
MI 59620~2381); the excestions must be filed within 20 days after the proposzl

is =sesrved upon the party. MCA 2-4-623.

Exceptions must specificslly set forth the preciss port

[

cns of the proposed
Gecision to which exception is taken, the rezson for the exception, and
authorities upon which the excep;ion relies, No final decision shall be made
until after the expiration of the time period for filing exdéptions, and the due

consideration of any exceptions which have been timely filed,

Any adversely affected party has the right to present briefs and oral
arguments pertaining to its exceptions before the Water Rescurces Administrator,
A request for oral argument must be made in writing and be filed with the
Hearing Exeminer within 20 days after service of the propesal upen the party.
MCL 2-4-821(1). Written reguests for an orzl argument must specificszlly set

forth the party's exceptions to the proposed decision.

Oral srguments held pursuant to such a request normally will be scheduled
for the locale whers the contested case hearing in this matter was held.
However, the party asking for oral argument may request a different location at

the time the exception is filed.
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Parties who'attend orzal ‘agrument arz not entitled to introduce evidasnce,
cive additicnal testimony, offsr additicnzl exhibits, or introduce new

witnesses, Rather, the verties will be limited to discussicn c¢f the

evidence which alrsadv is przszant in t

e record. Cral argurent will be

3

restricted to thessz issuss which the parties hav
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Scott Ccmpton, Hesring Exdminer
Department of Natursl Resourcss and
Coriservation '
1281 East Mzin
Bozeman, Montana - 59715
- (426) 586-3136
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing
FROPOSAL FOR DECISION was served by mzil upon all parties c¢f record
a2t their address or zddresses this YL day of WVt~ , 1988, as

follows:
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Fzirment Eot Springs
2Attn R. X Pitmen
Ansconds, MT B5711

Carl Hafer
6050 Porter
Butte, MT 58701

T, J. Reynolds

Helena Field Manacer
1520 East Sixth Avenue
Helena, MT 55620-2301

&Am U@ﬂumub

Susan Eoward
Hearings Reporter






