BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % % % % %k * * k

TN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT )
NO. 47276-s5411 BY GRAVELEY LD )
RANCH, GARY GRAVELEY )

FINAL ORDER

* k % * * k k * %k *

The time period for filing exceptions to the Hearing
Examiner's Proposal for Decision in this matter has expired. No
timely exceptions were received from any party of record. The
Department accepts and adopts the Findings of Fact and Conclusions
of Law of the Hearing Examiner as contained in the May 23, 1986
Proposal for Decision, and incorporates them herein by reference.
Based upon these Findings of Fact and Conclusions of Law, and all

files and records herein, the Department makes the following:

ORDER

Subject to the terms, restrictions, conditions, and
1imitations specified below, Application for Beneficial Water Use
Permit No. 47276-s41I hereby is granted to Graveley LD Ranch to
appropriate 2,100 gpm up to 597 acre-feet per yvear from
Confederate Creek. The period of appropriation is May 10 to
July 25, inclusive, of each year.

The water will be used for sprinkler irrigation of 388 acres:
46 acres in the SEX and 67 acres in the SWy of Section 31,

Township 10 North, Range 02 East; and 95 acres in the NE%, 155
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acres in the Nwk, 15 acres in the SWk, and 10 acres in the SE% of
section 06, Township 09 North, Range 02 East, all in Broadwater
County, Montana. The water will be diverted by means of a
headgate at a point in the SwkNW4NEY% of Section 16, Township 09
North, Range 02 East, Broadwater County, Montana, and taken by
ditch to the site of the Permittee's center pivot sprinkler
gystem.

The priority date for this Permit shall be 10:20 a.m.,
June 28, 1982.

This Permit is issued subject to the following express terms,

conditions, restrictions, and limitations.

A. The water rights evidenced by the Permit are subject to
all prior and existing rights, and to final determination of such
rights as provided by Montana Law. Mothing herein shall be
construed to authorize appropriations by the Permittee to the
detriment of any senior appropriator.

B. Nothing herein shall be construed to affect or reduce the
Permittee's liability for damages which may be caused by the
exercise of this Permit, nor doces the Department, in issuing this
permit, acknowledge any liability for damages caused by the
exercise of this Permit, even if such damage is a necessary and
unavoidable consequence of the same.

c. The Permittee in no event shall withdraw waters from the
source of supply in excess of the quantity reasonably required for

the purposes provided for herein.
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D. This Permit is intended for use in lieu of, rather than in
conjunction with, any water use rights which the Permittee has
claimed in the current adjudication process. At such time as a
final determination has been made in the adjudication process
concerning the Permittee's claimed water use rights, this Permit
chall be reviewed for possible revocation, or moditication for
suppl emental use, of that portion of the Permit which applies to
Section 6, Township 09 North, Range 02 East, BRroadwater County,
Montana.

E. The water right granted by this Permit is subject to the
authority of court-appointed Water Commissioners, if and when
appointed, to admeasure and distribute to the parties using water

in the source of supply the water to which they are entitled.

NOTICE
The PDepartment's Final Order may be appealed in accordance
with the Montana Administrative Procedure Act by £iling a petition
in the appropriate court within thirty (30) days after service of

the Final Order.

1

DONE this _7 5~ day of

éj,o.m /<72A ff [2e1n @ OO

r 1986.

o0

Gary Frltz (Add1n1§trator Pquy/ﬁ_ Elting, Hearing Examiner
Department of Natural Department of Natural; Resources
Resources and Conservation and Conservation '

1520 E. 6th Avenue 1520 E, 6th Avenue

Helena, Montana 59620 Helena, Montana 59620

{406) 444 - 6605 (406) 444 - 6612
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AFFIDAVIT OF SERVICE
MATILING

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Sally Martinez, an employee of the Montana Department of Natural
Resources and @gonservation, being duly sworn on oath, deposes and
says that on _: 25 ; 1986, she deposited in the United
States mail, first class postage prepaid, a Final Order by the
Department on the Application by Graveley LD Ranch, Gary Graveley,
Application No. 47276-s41I, an Application for Beneficial Water Use
Permit, addressed to each of the following persons or agencies:

Graveley LD Ranch, Gary Graveley, RR Townsend, MT 59644
. Charles Graveley, 3870 Floweree Dr., Helena, MT 59601
Donald & JoAnne Marks, Hidden Valley Ranch, Townsend, MT 59644
Ted Doney, Attorney, Box 1185, Helena, MT 59624
Jerry & JoAnn Finn, Rt. 1, Box 88A, Townsend, MT 59644
Douglas & Ruth Christie, Box 95, Townsend, MT 59644
Jay & Rose Sweetser, Rural Rt. 1, Box 88D, Townsend, MT 59644
8, T.J. Reynolds, Water Rights Bureau Field Manager,
- (inter-departmental mail)
9. ©Peggy Elting, Hearing Examiner, (hand-deliver)
10. Gary Fritz, Administrator, Water Resources Division
(hand-deliver)

~I oY U N
. @

DEPARTMENT OfF NATURAL RESOURCES AND

CONSERVATION
———— e
byc:;:)ﬁézb'/7ﬁz%2ﬁ¢AL
STATE OF MONTANA ) /\ (
) ss.

County of Lewis & Clark )

On this 25tA day of 'Fz;né , 1986, before me, a Notary
public in and for said state, personally appeared Sally Martinez,
known to me to be the Hearings Recorder of the Department that
executed this instrument or the persons who executed the instrument
on behalf of said Department, and acknowledged to me that such
Department executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affized my
official seal, the day and year in this certificate first above
written.

. Uiady %
Notary Publlc(fyr the State of Montana
CASE # Ha¢

Residing at Cﬁégkua ; Montana
My Commission expires _3-/ &




BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND COMSERVATION
OF THE STATE OF MONTANA

* % % ¥ * & % % * *

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT )
NO. 47276-c5411 BY GRAVELEY LD )
RANCH, GARY GRAVELEY )

PROPOSAL FOR DECISION

% % % % % % % % % %

Pursﬁant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedure Act, a
hearing was held in the above-entitled matter on July 30, 1985,
in Helena, Montana.

Craveley LD Ranch, the Applicant in this matter, appeared by
and through Gary Graveley and counsel Charles Graveley.

Gerald Westesen appeared as a witness for the Applicant.

Rhett Hurless appeared as a witness for the Applicant.

George Hensley appeared as a witness for the Applicant.

Objecfors Donald and JoAnn Marks appeared by and through
Donald Marks and counsel Ted Doney..

Objectors Douglas and Ruth Christie, and Jay and Rose
Sweetser; failed to appear personally or through counsel.

Objector Jerry Finn appeared at the hearing (gee Preliminary
Matters).

T.J. Reynolds, Field Manager of the Helena Water Rights
Bureau Field Office represented the Department of Natural
Resources and Conservation (hereafter, the "Department”) at the
hearing.

James (Jim) BReck, Agricultural Specialist with the Helena
Field Office, appeared as staff expert witness for the

Department.
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STATEMENT OF THE CASE

on June 28, 1982, the aApplicant filed Application for
Benef icial Water Use Permit No. 47276-8411, requesting 2,100
gallons per minute ("gpm") up to 965 acre-feet of water per year
from Confederate Creek for sprinkler irrigation of 388 acres.

The requested period of use ig April 1 to November 30, inclusive,
of each year. Diversion would be made by means of a headgate and
ditch from a point in the SWkNWkNEX of Section 16, Township 09
North, Range 02 East, Broadwater County, Montana, and applied by
a center pivot sprinkler system to 46 acres in the SE% and 67
acres in the swk of Section 31, Township 10 North, Range 02 East;
and to 95 acres in the NE%, 155 acres in the Nwk, 15 acres in the
swk, and 10 acres in the SE% of Section 06, Township 09 North,
Range 02 East, all in Broadwater County, Montana.

The Application requests the water for new sprinkler
irrigation but notes that the water for Section 6, Township 09
North, Range 02 East is requested for supplemental irrigation "if
decree is accepted.”

The pertinent portions of the Application were published in

the Townsend Star, a newspaper of general circulation in the area

of the source, on September 23, September 30, and October 7,
1982,

gix timely objections were filed to the Application. Montana
Power Company objected to the Application on the basis that it
would adversely affect the Company's claimed water use rights at

their dams on the Missouri River. The United States Bureau of

Reclamation objected to the Application on the same basis.
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commencing with the Preposal for Decision In re Brown, and

continuing through a number of hearings where the Montana Power
Company and the Bureau of Reclamation presented evidence on
similar objections, the Department has concluded that the scope
and extent of MPC and Bureau of Reclamation rights to water as
indicated by the evidence did not warrant denials of applications
for new water use permits. ©On May 11, 1983, the Department
directed Montana Power Company and the Bureau of Reclamation to
show cause why their objections should not be stricken. On

May 19, 1983, the Bureau responded, stating that its response

In re Brown pertained. On May 26, 1983, Montana Power Company

filed a Response, On April 24, 1984, MPC and Bureau of
Reclamation objections to the Application in this matter were
declared invalid and were stricken.

Donald and JoAnn Marks, Jerry and JoAnn Finn, Douglas and
Ruth Christie, and Jay and Rose Sweetser all filed timely
Objections, generally alleging that action on prior applications
by the Applicant had already determined that the Applicant could
not meet the statutory criteria for issuance of a Beneficial
water Use Permit; that the Applicant did not own a portion of the
place of use and therefore was not entitled to be granted a
permit for such lands (leased frem the State); that the
Applicant's use of water had already been shown to have an
adverse and detrimental éffect on prior appropriators; and
generally alleging bad faith and lack of cooperation on the part

of the Applicant.
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on January 28, 1985, Jim Beck mailed a copy of the testimony
which the Helena Field Office planned to present at the hearing
in this matter, and a list of the planned exhibits, to all
parties of record in this matter.

A contested case hearing was scheduled for February 28,
1985. As the result of problems with pre-hearing discovery, the
hearing was rescheduled for May 17, 1985, and again for July 30,
1985. Motions made by counsel for the Objectors also resulted in
1imiting the testimony of the Applicant's expert witnesses to

x’ certain subjects, pursuant to ARM 36.12.215(4) (b},
The hearing in this matter was completed on July 30, 1985,

and the record was closed at the end of the hearing.

EXHIBITS

The Applicant submitted one report for inclusion in the
record in this matter. The report, entitled "Gary Graveley Water
Permit Application prepared by Gerald Westesen and Rhett
Hurless", is dated May 7, 1985, and was accepted into the record
as part of pre-hearing discovery.

At the July 30, 1985 hearing, counsel for the Objectors Marks
moved to strike language on page 7 of the report which discusses
water utilization. This motion is granted. The report does not
state the basis for, or source of, the conclusions concerning
water use conflicts and water availability.

The Objectors did not offer any exhibits for inclusion in the
record in this matter. |

The Department offered six exhibits for inclusion in the

record in this matter:
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Department Exhibit 1, a computer printout of all known water

rights on Confederate Ccreek and its tributaries, was offered.
However, counsel for the Objectors Marks requested that the
Hearing Examiner use the basin abstract of water rights instead,
alleging that the proposed Exhibit is confusing., Therefore, the
Hearing Examiner has taken administrative notice of the
Department's abstract of rights for the area in question, and has
reviewed the pertinent permits and claimed water use rights on
file.

Department Exhibit 2 is a photocopy composite of three aerial

photographs of the Confederate Creek drainage. (A red mark was
made on the map at the heaFing by Jim Beck, to show the place
where Mr. Beck had observed runoff from the Applicant's
irrigation.)

Department Exhibit 3 is a Memorandum to File No. 47276

(Graveley LD Ranch) from Jim Beck, dated December 8, 1982. The
memorandum is entitled "Soilg report and runoff analysis."

Department Exhibit 4 is a copy of a report entitled "An

overview of the Hydrology of Confederate Gulch--1983", prepared
by the Montana Department of Natural Resources and Conservation,
Helena Field Office. (December, 1983.)

Department Exhibit 5 is a copy of a report entitled "An

Overview of the Hydrology of Confederate Gulch~-1984", prepared
by the Montana Department of Natural Resources and Conservation,

Helena Field Office. {December, 1984.)
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Department Exhibit 6 consists of two pages of discharge

measurement notes taken by Jim Beck on July 16, 1985, on a field
trip to Confederate Gulch. The measurements were taken at the
station known as "Graveley C.G.".

Department Exhibits 2 through 6 were offered and accepted for

the record.

PRELIMINARY MATTERS

Counsel for Objectors Donald and JoAnn Marks moved to dismiss
Application for Beneficial Water Use Permit No. 47276-s411 on the
grounds that the Application applies for water to be used on
state-owned land. Citing MCA § 77-6-115, Administrative Rules of

Montana 26.3.123, and the recent case of Department of State

Lands v. Pettibone (42 St. Rep. 869 (1985)) for the proposition

that water rights used on State land must be placed in the name
of the State of Montana, counsel arqued that the Application must
be dismissed or, in the alternative, that the portion of the
application which would be used on State land must be severed and
dismissed.

Counsel for the Applicant opposed the motion on the basis
that the Applicant acted in good faith on the basis of State Land
policy at the time the Application was filed, believing that the
Application and any permit which might be granted should be
listed under the Aﬁplicant's name. Applicant testified that he
is willing to have the portion of any granted water right permit
which pertains to State lands placed in the name of the State of

Montana.



The Hearing Examiner made a preliminary ruling denying the
motion to dismiss. This ruling hereby is confirmed. The Hearing
Examiner takes administrative notice of the fact that the current
policy of the Montana Department of State Lands, with certain
exceptions, does not require a water right or portion of a water
.- right to be placed in the name of the State, where the point of
diversion and/or part of the place of use are on private lands.
(See May 16, 1986 letter from State Lands attached to this
proposal.) This is the situation in the present matter; both the
point of diversion and a portion of the place of use are on
private lands.?

Counsel for the Objectors also objected to the testimony of
John Hunter, Louise Galt, and Jerry Finn, who appeared at the
hearing as witnesses for the Applicant, on the basis that they
were not on the list of witnesses submitted by counsel for the
Applicant during pre-hearing discovery.

The three proposed witnesses were allowed to testify at the
hearing, pending a ruling by the Hearing Examiner as to the
admissibility of their testimony. The Hearing Examiner, upon
reviewing the record, has ascertained that the April 3, 1985

Request for Disclosure of Witnesses requested the names (and

1 A review of state records (which constitute
public documents) indicates that the Applicant has
received the proper authorization from the Board of
Land Commissioners under MCA § 77-6-115. In regard
to Pettibone, the state lands in gquestion in
Pettipbone are S8chool Trust lands, treated Dby the
Court as having special status. In the absence of
caselaw which construes the Pettibone decision to
apply to all state lease lands, the Hearing Examiner
declines to apply Pettibone in the present matter.
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a summary of testimony) of all Applicant's witnesses, not just
the names of expert witnesses. Therefore, the testimony of John
Hunter, Louise Galt, and Jerry Finn has been stricken from the
record, and haé not been used as a basis for decision in this

matter. See Administrative Rule of Montana 36.12.215(2) .

The Hearing Examiner, having reviewed the record in this
matter and being fully advised in the premises, does hereby make
the following proposed Findings of Fact, Conclusions of Law, and

Order.

FINDINGS OF FACT

1. The Department has jurisdiction over the subject matter
and the parties hereto, whether they appeared at the hearing or
not.

2. Application for Beneficial Water Use Permit
No. 47276-s41T was duly filed with the Department of Natural

- Resources and Conservation on June 28, 1982, at 10:20 a.m.
3. The pertinent portions of the Application were published

in the Townsend Star, a newspaper of general circulation in the

area of the source, on September 23, September 30, and October 7,
1982,

4. The source of the proposed appropriation is Confederate
Creek (also known as Confederate Gulch), a surface water source

located in Broadwater County, Montana.
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5. The Applicant is applying for water to run a center pivot
irrigation system which is already in place. The system
irrigates 113 acres of the Applicant'’s land in Section 31,
Township 10 North, Range 02 East, and 275 acres of land which is
owned by the State of Montana and leased by the Applicant,
located in Section 06, Township 09 North, Range 02 East.

6. The Applicant in this matter is Graveley LD Ranch, a
partnership. Gary Graveley, a partner, testified that he
installed his center pivot sprinkler system in 1979, on the basis
of his interpretation of the Confederate Creek decree. He filed
the present Application for Beneficial Water Use Permit in 1982,
due to disagreement over his interpretation of the decree, and
has been operating his irrigation system under an Interim Permit
in the meantime.

Mr. Graveley testified that he does not have a Permit (other
than an Interim Permit) or a decreed right for the 113 acres of
1and in Section 31 which is irrigated by the sprinkler system,
but that he believes the decree gives him water rights to the 275
acres of State lease land in Section 6 which is irrigated. He
stated that he would want the applied~for water for supplemental
irrigation if the decree is so interpreted, or for new use LE the
decree does not grant water rights for Section 6.

7. ©Statements of Claim for Existing Water Rights (SB76
Claims) filed by the Applicant show a total claimed right of 425
miner's inches up to 2,545 acre-feet for lands in Sections 31

and 6.
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8. Mr. Graveley testified that he has lived on Confederate
Creek for about 40 years, and that he is very familiar with the
area and with creek flows. He stated that the flow in
confederate Creek starts rising in mid-May, then starts to
decline in late May. Boulder Creek, a tributary of Confederate

Creek, starts running the first week of June, and high flows

continue as late as July. Mr. Graveley stated that generally
there is enough water to satisfy all users during tnis time.

Mr. Graveley stated that he does not have an estimate as to
the quantity of water available for appropriation, but that there
is a "considerable amount" of water in Confederate Creek which is
not being used. He stated that he realizes water won't always be
available throughout his proposed period of appropriation, but
that there will always be periods of time--such as during the
senior appropriators' grain harvests, when they are not diverting
water--when water will be available. He stated that he irrigated
as late as September 14 in 1984 and August 12 in 1983.

9. Mr. Graveley testified that he does not believe that his
water use will adversely affect anyone, since he will be junior
in priority and will be the first diverter to be shut off when
there is insufficient water to meet all needs.

He stated that his point of diversion presently is the
uppermost diversion on Confederate Creek (although claims filed
in the adjudication process list upstream points of diversion,
apparently none currently are being used), with all of the

Objectors' points of diversion being located downstream.
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10. Mr. Graveley additionally testified that he believes his
irrigation is a beneficial use, since it results in substantially
larger crop and pasture yields than could otherwise be obtained.

11. Dr. Gerald L. Westesen, Professor of Agricultural
Engineering at Montana State University, testified as to his
review of the Applicant's irrigation system. Dr. Westesen
visited the site on May 5, 1985, talked to the engineers who
designed the system, and wrote a report (reviewed by Rhett
Hurless) which was submitted by the Applicant as part of
pre-hearing discovery.

Dr. Westeson testified that the Applicant diverts water from
Confederate Creek through "an extensive concrete structure® in
good repair. Flows can be controlled at the point of diversion
with check boards, or at the gate on the ditch which leads from
the diversion point.

The ditch contours a hill and runs north for about four
miles. Dr. Westesen stated that, from his observation, the ditch
is in good repair, and shows no evidence of leakage. EHe
estimated the bottom width in the ditch to be about five feet,
with a total ditch capacity of about 15 cubic feet per second
(cfs). A Parshall flume is located approximately 1,000 feet down
ditch from the diversion: Dr. Westesen stated that the flume is
slightly off-level, but "more accurate than most", and that the

flume is readily accessible for flow readings.
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Dr. Westesen testified that the ditch terminates in a sump
about 75 feet by 75 feet by 7 feet deep, which has a "wasteway"
to carry away excess waters which might result from a system
shutdown. Two 100 h.p. pumps pump water from the sump to the
pivot or to a series of wheel-lines. A 125 h.p. booster pump is
located at the pivot.

The pivot is approximately 2,294 feet long, and has
spray-type sprinklers which produce small droplets. The system
does not have a "big gun" at the end of the line. The pivot
design includes pressure regulators, which compensate for an
elevation change of about 160 feet from east to west.

Tn the event of a mechanical breakdown, the pumps shut off.
Dr. Westesen stated that he observed some diffuse runoff at the
edges of the irrigated field, but that there is no evidence of
any gullying or channelling.

12. Dr. Westesen testified that the majority of the soil
being irrigated has an excellent water-holding capacity, and
could derive "much benefit" from the practice of water-banking
when crops are not being grown. He stated that any additional
amount of water will increase the yield some amount on a crop
such as alfalfa. Additionally, the Applicant is establishing a
grass crop on the whole area, to be used for forage.

13. Rhett Hurless, consulting engineer, reviewed the
Applicant's irrigation system and the information developed by
Dr. Westesen. He testified that the believes the center pivot

sprinkler system operates at 80 to 85 per cent efficiency, or
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higher. BRased on Soil Conservation Service soils information, he
concurred with Dr. Westesen that the soil can store water for a
long period of time.

In response to questions, Mr. Hurless stated that the pivot
system moves across a gully which is not cropped, but that the
area is used for pasture. He also responded, in answer to a
question, that any runoff from Applicant's land was not likely'to\
return to Confederate Creek, due to the distance between the |
Applicant's property and the creek.

14, George-Hensley, who has acted as Water Commissioner on
confederate Creek for the last three years, testified that he
thinks water is available for the project, though the length of
time it is available varies from year to year. He stated that
water usually is available into July, although in 1985 all
appropriators were shut off by June 23 :

Mr. Hensley stated that the Applicant, as a junior user, has
been shut down on occasion. He stated that he has never had
difficulties with the Applicant, through either lack of
cooperation or interference with the headgate settings.

15. Objector Donald Marks testified that he has been on
confederate Creek since 1975, and was Water Commissioner on the
creek in 1978 and 1979. He stated that he is familiar with
Confederate Creek and the water rights on it. He stated that the
flow of the creek varies from year to year; that there is no
"normal" flow, although there usually is an increase in the

middle of May, and again in the middle of June.
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Mr. Marks stated that he usually starts irrigating early,
sometimes in March, and that water is available early in the year
during flood stage. He stated that he doesn't need his full
irrigation rights until mid-June or the first of July, but that
he has never been able to £ill his rights during the irrigation
season. He testified that he belleves there is no unappropriated
water in Confederate Creek after July 1.

16, Mr. Marks testified that he doces not keep a record of
when he turns on and turns off his water diversions. He stated
that Mr. Beck's records appear to accurately represent the number
of days of irrigation, however. (See Department Exhibits 4
and 5.)

The records kept by Mr. Beck of amounts of water diverted
(e.g., 3,800 ac./ft. taken through the Earl Ditch in 1983) also
include the full amount of Jerry Finn's diversion and diversions
by John Hunter in 1983, and of a few days of diversion by John
Hunter in 1984. (Mr. Finn took water above the Marks measuring
device in 1984.)

17. Mr. Marks testified that he does not object to the
jssuance of a permit if there is sufficient permit conditioning
to protect prior appropriators. However, Mr. Marks alleges
general lack of cooperation and permit violations on the part of
the Applicant. (The Applicant made counter—allegations
concerning Mr. Marks.)

18, Jim Beck, Agricultural Specialist with the Helena Water
Rights Bureau Field Office, testified that he is familiar with
the Applicant's proposed irrigation, and believes that the‘

Applicant's irrigation system is adequate.
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Mr. Beck testified that he observed 30 to 100 gpm of diffuse
runoff in the SWYNE4NEY of Section 6, just south of the access to
the pivot (marked in red on Department Exhibit 2). The runoff
does not return to Confederate Creek, but moves toward a
different drainage; it does not result in additional grass
growth. Mr. Beck stated that the long draw which intersects the
irrigation area receives 5 per cent of the total irrigation water
and also has runoff. The draw has native grass growing, andé no
evidence of any large erosion, but the soils report indicates
that the majority of the water applied to this area may run off.
(See Depariment Exhibit 3, page 2.)

Mr. Beck's December 8, 1982 report suggests that the
applicant's system could be moditied to lower the needed flow
rate, but that the change would probably result in a "20% to 50%
energy waste." In order to eliminate this waste, and achieve a
lower flow rate, the Applicant's entire irrigation system would
have to be modified or changed (nozzles, flow controls, pumps,

-~ and motors). (See Department Exhibit 3, page 2.)

19. Jim Beck stated that the primary. sources of water for
the Applicant's proposed point of diversion are Upper Confederate
Gulch and Boulder Creek. The two sources join two to three miles
above the proposed point of diversion. Just below the
Applicant's point of diversion are diversions by Galt and by
Marks. (The Earl Ditch, used by Don Marks, sometimes also 1is

used by Jerry Finn and John Hunter.)
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Mr. Beck stated that his 1983 study shows there is a large
loss of water below the Marks point of diversion, and that
Confederate Gulch many times dries up below this point. (At
least one cfs must flow by the Marks point of diversion to have
any flow in Confederate Creek at the point where Highway 284

o crosses the creek. Testimony of Jim Beck.) However, even if
confederate Gulch is dry at the point where Highway 284 crosses
the creek, water springs up downstréam and provides a fairly
constant flow of 5-7 cfs before Confederate Creek enters Canyon
Ferry.

50. Mr. Beck stated that he feels the flow at the point
where the highway crosses is an indication of water
availability. According to this indicator, no water was
available between July 29 and August 5 in 1983, and the flow had
ceased by July 10 in 1984,

Mr. Beck testified that water ceases flowing under the road
about July 25 of each year, though it ceases earlier in dry
years. He estimates that water is available until July 25 "on
the average” (about half the time).

However, no measurements were made of the flow under the
highway: Mr. Beck testified that the geography of the area makes
it difficult to obtain accurate measurements in this area.

Mr. Beck stated that water availability can also be estimated by
looking at the amoﬁnt Objector Marks is spilling (obtained by
subtracting the amount diverted through the Marks flume from the
amount measured above the Marks diversion--see Department Exhibit

4, Table 1, Column 10; Department Exhibit 5, Table 1,
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Column 11). Marks is the most downstream regular user of surface
water on the creek. (Although Mr. Sweetser is downstream from
the Marks point of diversion, testimony suggests that he is not a
reqular user of water from Confederate Creek.)
51. Mr. Beck testified that he has estimated the monthly
. mean flow of Confederate Creek by utilizing the Riggs method to
compare flow records on the creek with the flows which have been
recorded daily on Prickley Pear Creek and Ten Mile Creek. (See
Depar tment Exhibit 4, Figure 3, and Department Exhibit 5,
Figure 2.) In response to a question concerning basing estimates
of water availability on such data, Mr. Beck stated that ten
yvears of flow data on Confederate Creek would be better, but that
he feels estimating flows by extending the two years of actual
flow measurements on the creek is valid, though not as accurate.
22. The only guantification of flow in the creek which was
presented on the record is the two years of flow measurements,
and the ten year projection of flow based on those two years,
. introduced by the Department. See Finding of Fact 21.
Based on the measurements of the Marks spillage in 1983 and
1984, water appears to be available as of the last week of
April. ©Prior to that time, all or nearly all water is being
diverted by senior appropriators. (See Department Exhibit 4,
Table 1; Department Exhibit 5, Table 1.) The amount of flow
which the Applicant requests (approximately 4.68 cfs) was
available as of the April 29 measurement in 1983 and the May 11

measurement in 1984. This corresponds with the testimony of Mr.

Beck, who stated that water is available for the proposed
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appropriation by "about May 10"; that water possibly may be
available prior to May 10, but that the likelihcod of the
Applicant being able to divert as of the proposed April 1 date is
"questionable." Prior to the middle of May, the flow the
Applicant requests is not available on a consistent basis.
k Based on the Marks spillage measurements, the amount of water
the Applicant proposes to appropriate was available through
August 5 (1983) and July 20 in 1984. Mr. Beck testified that,
pased on his observations, water is not available past July 25.
Based upon the foregoing Findings of Fact and upon the record

in this matter, the Hearing Examiner makes the following:

PROPOSED CONCLUSIONS OF LAW

1. The Department gave proper notice of the hearing, and all
relevant substantive and procedural requirements of law or rule
have been fulfilled, therefore, the matter was properly before
the Hearing Examiner.

- 2. The Department has jurisdiction over the subject matter
herein, and all the parties hereto.

3. The Department must issue a Beneficial Water Use Permit
if the Applicant proves by substantial credible evidence that the

following criteria are met:

(a) there are unappropriated waters in the source of supply:
(1) at times when the water can be put to the use propo sed

by the applicant,

(ii) in the amount the applicant seeks to appropriate; and
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(iii) throughout the period during which the applicant seeks
to appropriate the amount requested is available;
(b) the water rights of a prior appropriator will not be
adversely affected;
(c) the proposed means of diversion, construction, and

- operation of the appropriation works are adequate;
(d) the proposed use of water is a beneficial use;
(e) the proposed use will not interfere unreasonably with
other planned uses or developments for which a permit has

been issued or for which water has been regserved.

4. Those parties who failed to appear at the hearing in this
matter, in person or by representation, are in default.
Administrative Rule of Montana 36.12.208.

5. The use proposed by the Applicant, irrigation, is a
beneficial use of water. See MCA § 85-2-102(2) (1985), Sayre v.
Johnson, 33 Mont. 15, 88 P, 389 (1905).

- 6. The proposed use will not interfere unreasonably with
other planned uses or developments for which a permit has been
issued or for which water has been reserved.

7. The proposed means of diversion, construction, and
operation of the appropriation works are adequate. {See Findings
of Fact 11, 13, and 18.)

8. The record in this matter shows that there are
unappropriated waters in the source of supply. There is

substantial credible evidence to indicate that the amount of
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water the Applicant seeks to appropriate is available at times
when the water can be put to the use proposed by the Applicant.
See Findings of Fact 8, 14, 19, and 20; Department Exhibits 4, 5.
and 6.

a review of the water use rights from Confederate Creek, as
claimed in the current adjudication process, shows that the creek
ig ovarappropriated, at least on paper. The Department has
previously stated, with regard to Confederate Creek, "AS on many
sources in Montana, the paper rights exceed the typical supply.
Until the statewide general adjudication is completed, the SB76
claims are no better indication of reality than were the prior
filing of notices of appropriation and decrees . . . . Where
testimonial evidence contradicts the filings, the filings may

successfully be rebutted." (Citations omitted.} In the Matter

of the Application for Beneficial Water Use Permit No, 28306-cd411

bv Ren Campbell, August 27, 1986 Propcsal for Decision, page 12

(Final Order January 21, 1986) .
- In the present matter, despite previous findings by the
Department that the flows of Confederate Creek are, for all

practical purposes, fully appropriated (see In the Matter of the

Application for Beneficial water Use Permit Nos. 29912 and 29913

by Diamond Citv Mining, and In_the Matter of the Application for

Renef icial Water Use Permit No, 28224-s417 by Robert H. Loomis

and Clark H. and Opal Edenfield), all parties agreed at the

hearing that there are unappropriated waters in the source of
supply during most of May and June. (See Findings of Fact 8, 15,

20.) This testimony is substantitated by the flow measurements
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taken of the "Marks spillage", i.e., the amount of water allowed
past the Marks point of diversion., See Finding of Fact 21,
Department Exhibits 4 and 5. During the two years of
measurement, water was "spilling" at the Marks diversion from the
last week in April consistently through the last week of July in

1983, and from the last week in April through the second week of

July in 1984, During these times, water was flowing under the
highway (See Finding of Fact 20) from the last week of April
through the last week in July in 1983, and from the last week of
April through the first week of July in 1984,

While the fact that water is running past the Marks diversion
and under the highway shows only that not all the water is being
used, and not that it is unappropriated, the water measurements
in conjunction with the testimony of the parties and the
Department expert witness indicates that water is available for

appropriation by the Applicant.?

= As noted above, on paper Confederate Creek is
overappropriated. If claimed rights are validated
in the current adjudication and use is resumed, or
if any senior permit rights which have not been
utilized fully every vyear need water to f£ill the
rights, it is possible that water will not be
available to the Applicant, at least in all years.
under such circumstances, the priority system will
require the BApplicant to cease diverting. "The
appropriative system by its very nature contemplates
that the supply is less than the rights therein, as
it is the foundation for the rule of which
appropriator is to forego exercise of its rights in
those times of shortage.” In the Matter of the
Application for Beneficial Water Use Permit
No. 41255-g41B by A.W. Allred, Augqust 28, 1585
- Proposal for Decision, pp. 20-21.
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Rased on the information available, the most logical and
administrable period of appropriation which can be granted
appears to be from May 10 to July 25, inclusive, of each year.

10. The beginning date of May 10 corresponds to the
testimony and flow measurements presented by the Department

& expert witness (see Findings of Fact 21 and 22), and to testimony
of the parties that high water begins in mid-May {see Findings of
Fact 8, 15). Although water may be available prior to May 10 in
some years and in varying quantities, the Applicant has not
presented any method of ensuring that senior rights would not be
adversely affected by earlier use; since the Applicant is the
first (upstream) appropriator currently diverting from
confederate Creek, he has no way of knowing-—or at least has
presented no evidence that he has a way of knowing--when there is
sufficient water over and above the needs of senior downstream
users that he may begin appropriating water. (The alternative,
allowing the Applicant to divert earlier in the year unless or
until he is called by a senior appropriator, appears to be much
less administrable. It is unlikely that the Applicant would
remain shut off indefinitely; however, any resumptions of
diversion would result in a series of calls, and resulting
delays, for the senior appropriators.) Therefore, deferring the
Applicant's initial diversion until water normally. is available

each yvear will minimize the possibility of adverse affect.

i~
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Since the Applicant has not presented any evidence that he
can irrigate with less than his requested flow rate (see Finding
of Fact 18), the beginning date for his appropriation must be
deferred until the full amount of his requested flow rate more

4 likely than not will be available.

- 11. The cutoff date of July 25 is based on the testimony of
Jim Beck (see Findings of Fact 20, 22), and on the flow data in
the record. Although the Objector testified that he believes
water is not available past July 1, he did not provide any
evidence to support this contentlion.

Likewise, the Applicant did not provide any information to
indicate that water is available past July 25. His contention
that water may be available for short periods, such as during the
time a senior appropriator is harvesting, is unsupported and is
highly speculative, considering the apparent over—appropriation
from July on through the irrigation season: it appears likely
that if one appropriator is temporarily shut down, the

. appropriators next in geniority will be using the water.
Additionally, the flow records do not indicate that there is any
period of time later in the season when the flow amount requested
by the Applicant consistently is available. (Department Exhibits
4 and 5.)

Mr. Beck's testimony and the data indicates that water will
be available as late as July 25 about half the time (e.g., it was
available until August in 1983, and until the second week of
July in 1984). At other times, the Applicant can be called prior

e,

to that date.
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12. The water rights of prior appropriators will not be
adversely affected by the granting of a Beneficial Water Use

permit if it is conditioned so as to protect those rights.

The possibility, raised by Objector Marks, that the Applicant

will not abide by permit conditions and restrictions, is not a

sufficient basis for the Department to deny a permit, based as it

would be on a presumption of future bad faith on the part of the
Applicant. The testimony of the Water Commissioner, George
Hensley, indicated that the Applicant has been cooperative when
called upon to shut down his diversion.

Allegations were raised concerning bias on the part of the
Water Commissioner in favor of the Applicant. However, this is
an issue which is outside the scope of the Department's
jurisdiction. The Department obviously cannot base decisions
concerning water rights on the alleged wrongdoings of any given
water commissioner, but must assume that the water rights, if
granted, will be fairly administered. 1If they are not, the
affected parties must present their case in the proper forum.

The possibility that the Water Commissioner's alleged bias

may color his testimony concerning the Applicant's cooperation

has been taken into account. It must be noted that the party who

raised the allegations, Objector Marks, in turn was accused of
lack of cooperation. The upshot of the mutual accusations is
that "cooperation® apparently is in the eye of the beholder.

However, no one alleged that they had "called" the Applicant and

that he had refused to cooperate when "called" by another

CASE # 4n7e -



appropriator; rather, the allegations concerned lack of
cooperation on the part of the Water Commissioner. This is an
insufficient basis for denying a water use permit.

Therefore, based on the foregoing Findings of Fact and

Conclusions of Law, the Hearing Fxaminer makes the following:

PROPOSED ORDER

Subject to the terms, restrictions, conditions, and
limitations specified below, Application for Beneficial water Use
Permit No., 47276-s41I hereby is granted to Graveley LD Ranch to
appropriate 2,100 gpm up to 597 acre-feet per year from
Confederate Creek. The period of appropriation is May 10 to
July 25, inslugive, of each year.

The water will be used for sprinkler irrigation of 388 acres:
46 acres in the SE¥ and 67 acres in the swk of Section 31,
Township 10 North, Range 02 East:; and 95 acres in the NE%, 155
acres in the mNwk, 15 acres in the Swk, and 10 acres in the SE% of
cection 06, Township 09 North, Range 02 East, all in Brcadwater
County, Montana. The water will be diverted by means of a
headgate at a point in the SWhNWxNEY of Section 16, Township 093
North, Range 02 East, Rroadwater County, Montana, and taken by
ditch to the site of the pPermittee's center pivot sprinkler
system.

The priority date for this Permit shall be 10:20 a.m.,

June 28, 1982,
This Permit is issued subject to the following express terms,

conditions, restrictions, and limitations.
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A. The water rights evidenced by the Permit are subject to
all prior and existing rights, and to final determination of such
rights as provided by Montana Law. Nothing herein shall be
construed to authorize appropriations by the rermittee to the
detriment of any senior appropriator.

B. Nothing herein shall be construed to affect or reduce the
Permittee's liability for damages which may be caused by the
exarcise of this Permit, nor does the Department, in issuing this
permit, acknowledge any liability for damages caused by the
exercise of this Permit, even if such damage is a necessary and
unavoidable consequence of the same,

C. The Permittee in no event shall withdraw waters from the
source of supply in excess of the quantity reasonably regquired
for the purposes provided for herein.

D. This Permit is intended for use in lieu of, rather than
in conjunction with, any water use rights which the Permittee has
claimed in the current adjudication process. At such time as a
final determination has been made in the adjudication process
concerning the Permittee's claimed water use rights, this Permit
shall be reviewed for possible revocation, or modification for
supplemental use, of that portion of the Permit which applies to
Section 6, Township 09 North, Range 02 East, Broadwater County,
Montana.

E. The water right granted by this Permit is subject to the
authority of Court appointed Wwater Commissioners, if and when
appointed, to admeasure and distribute to the parties using water

in the source of supply the water to which they are entitled.
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The Permittee shall pay his proportionate share ¢f the fees and
compensation and expenses, as fixed by the District Court,
incurred in the distribution of the waters granted in this

Permit.

!
DONE this 23~ day of 18> , 1986.
"

(erpona [3. &%?“TC>
Peqgy/ A.]/ Elting, Hearing Examiner
Department of Natural Resources

and Conservation
1520 E. 6th Avenue
Helena, Montana 59620
(406) 444 - 6612

NOTICE

- This proposal is a recommendation, not a final decision. All
parties are urged to review carefully the terms of the proposed
permit, including the legal land descriptions, Any party
adversely affected by the Propcsal for Decision may file
exceptions thereto with the Hearing Examiner (1520 E. 6th Ave.,
Helena, MT 59620); the exceptions must be filed within 20 days
after the proposal is served upon the party. M.C.A. § 2-4~-623.

Exceptions must specifically set forth the precise portions

of the proposed decision to which exception is taken, the reason
for the exception, and authorities upon which the exception
relies. No final decision shall be made until after the
expiration of the time period for filing exceptions, and the due
consideration of any exceptions which have been timely f£iled.

Any adversely affected party has the right to present briefs and
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oral arguments before the Water Resources Administrator, but
these requests must be made in writing within 20 days after
service of the proposal upon the party. M.C.A., § 2-4-621(1).
oral arguments held pursuant to such a request will be scheduled
for the locale where the contested case hearing in this matter
was held, unless the party asking for oral argument féquests a
different location at the time the exception ig filed.

parties who request oral argqument are not entitled to present
evidence that was not presented at the original contested case
hearing: no party may give additional testimony, offer
additional exhibits, or introduce new witnesses. Rather, the
parties will be limited to discussion of the information which

already is present in the record.
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AFFIDAVIT OF SERVICE
MAILING

STATE OF MONTANA )
} ss.
County of Lewis & Clark )

Sally Martinez, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on ned 23, 1986, she deposited in the United
States mail, first #£lass mail, a proposal for Decision, an order by
the Department on the Application by Graveley LD Ranch, Gary
Graveley, Application No. 47276-s4lI, for an Application for
Beneficial Water Use Permit, addressed to each of the following
persons or agencies:

1. Graveley LD Ranch, Gary Graveley, RR Townsend, MT 59644

2. Charles Graveley, 31870 Floweree Dr., Helena, MT 50601

3. Donald & JoAnne Marks, Hidden Valley Ranch, Townsend, MT 59644

Ted Doney, Esquire, Box 1185, Helena, MT 59624

Jerry & JoaAnn Finn, Rt. 1, Box 88A, Townsend, MT 58644

Douglas & Ruth Christie, Box 95, Townsend, MT 59644

Jay & Rose Sweetser, Rural Rt. 1, Box 88D, Townsend, MT 59644

Gary Fritz, Administrator, Water Resources Division,

{ hand-deliver)

. Peggy Elting, Hearing Examiner, (hand-deliver)

0. T.J. Reynolds, Water Rights Bureau Field Manager,
(inter-departmental mail)

. ®

[t o] 00 ~1 O Ul
-« o @

DESARTMENT OF NATURAL RESCURCES AKND
CONSERVAT ION

byc:;iSSEZQi/ ;b?ﬁbbztk;;
Ve

STATE OF MONTANA )
) ss.
County of Lewls & clark )

on this 2377 day of Ay , 1986, before me, a Notary
public in and for said state, ersonally appeared Sally Martinesz,
krnown to me to be the Hearings Recorder of the Department that
executed this instrument or the persons who executed the instrument
on behalf of said Department, and acknowledged to me that such
Department executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

din (e

Notary Public fgf‘ he State of Montana
Residing at \ s g , Montana

My Commission expires L2 17T
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DEPARTMENT OF STATE LANDS

TED SCHWINDEN, GOVERNCR CAPITOL STATION

s —— SIATE OF MONTANA— -

{406) 444-2074

1628 ELEVENTH AVENUE
HELENA, MONTANA 58620

May 16, 1986

RECEIVED

« } 0'

Ms. Peggy Elting MAY 19 1936
Water Rights Hearing Examiner

Department of Natural Resources and Conservation MONT. DEPT. of NN@@AL
Capitol Station RESOURCES & CONSERVATION

Helena, MT 59620
RE: Water Rights on State Land
Dear Ms. Elting:

You have asked for a written statement concerning the Department of State
Lands pesition regarding water rights under the following circumstances:

e

The point of diversion is at a location off of state lands but the place of
_ se is either partially or fully located upon state lands. In these situations,
™ 1t is the position of the Department that the state would not own the water
| right.
[, |
i We have taken this position for twe reasons. The first reason has to do
| with the difficulty of managing a water right where the state does not control
the point of diversion. The state does not have the money nor the inclination
to acquire the necessary easements to insure that the water right is permanently
protected by the state. The second reason is perhaps more important. The
Department's reading of the Pettibone Case indicates that the state only has a
vested water right for those waters which are diverted and used both upon the
state lands. The facts of that case are limited to this situation.

There is one general exception to the above, however, that warrants special

| .attention. Oftentimes, the Department invests resocurce development funds for

\ ater development projects where the point of diversion is at a location not on
state land and the place of use is either partially or fully located on state
lands. Under these or similar circumstances involving protection of the state's
investment, the state would obtain an easement under an agreement and would
insist that the water right be in the name of the state according to ARM
26.3.123 .




¥y

Y

Ms. Peggy Elting
May 16, 1986
Page Two

I hope that this answers your question. If you have any further questions,
please do not hesitate to contact the Department.

Sincerely,

Lyle Manley

Staff Attorney
jd
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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % x % % % % % * %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO. 47276-s411 BY GRAVELEY LD RANCH )

* % & % % % * % % %

The objections filed by the Objectors hereto are in substance
the same as those previously passed upon in numerous prior
dispositions. Our decisions therein control the present matter.
The Bureau also requests that we incorporate the evidentiary
matter in In re Brown into the present record. 1In effect, this
incor?oration has already been achieved. We rely on In_re Brown
et al. for our disposition herein. Error in the seminal case
taints the instant one,

WHEREFORE, the objections filed on behalf of the Montana
Power Company and the Bureau of Reclamation are hereby stricken.

NOTICE
The Department's Final Order may be appealed in accordance with
the Montana Administrative Procedures Act by filing a petition in

the appropriate court within thirty (30) days after service of the
Final Order.

DONE this 2% day

Matt Williams, Hearing Examiner
Department of Natural Resources
and Conservation and Conservation

32 S. Ewing, Helena, MT 59620 32 8. Ewing, Helena, MT 59620
(406) 444-6605 (406) 444-6704




AFFIDAVIT OF SERVICE
FINAL ORDER

STATE OF MONTANA )
} ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and nse;jztion, being duly sworn on oath, deposes and
says that on + 1984, she deposited in the United
States mail- . - mail, an order by the Department
on the Application by GREG SAKS & JENNIE JOHNSON, Application No.
42362~s41H, for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies:

1. Jennie Johnson, 820 N. Tracy, Bozeman, MT 59715

2. Greg Saks, 820 N, Tracy, Bozeman, MT 59715

3. Bureau of Reclamation, P.0O. Box 2553, Billings, MT 59103

4. US Dept. of Interior, P.O. Box 1538, Billings, MT 59103

5. Montana Power Co., 40 East Broadway, Butte, MT 59701

6. K. Paul Stahl, Attorney, 301 First National Bank Bldg., P.0. Box
1715, Helena, MT 59624 £ )

7. Scott Compton, Bozeman Field Office (inter-departmental mail)

8. Gary Fritz, Administrator. Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

by_JZZQZé&LQ.,{£2é6LJ

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

On this 2251#— day of AZ%&J/ , 1984, before me, a Notary

Public in and for said state), personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written.

A ik Al
.”.I .""f “2‘3 QJ

‘ (1 { Notar Publ{é)f&i the State of Montana
R Re51d¥ng at Aﬂ&xZiau_;ié@__,gg?ntana

Loty My Commission expires 3=/~



BEFORE THE DEPARTMENT C:§Zn4dﬂfg
OF NATURAL RESOURCES AND CONSERVATION

OF THE STATE OF MONTANA

Xk K kKKK kKW

IN THE MATTER QOF THE APPLiCATION )
FOR BENEFICIAL WATER USE PERMIT ) ORDER
NO. 47276-5411 BY GRAVELEY LD RANCH )

* k £ % &k % % % & *

The objectiohs fiied yith the Department of Natural Resources
and Conservatlon to the above-named applicatlon by the‘Montana
Power Company and the Bureau of Reclamatlon are identloal 1n .
language to a number of objectlons prev1ous1y flled by these
entities with respect to s1m11ar appllcatlons. These objectlons
all claim generally that there is a lack of unapproprzated ‘water

available for the applicants' purposes, and that diversions made

pursuant to these appllcants' plans would result 1n adverse

e

affect to the water rights clalmed by these entltles._;ﬁge MCA

85-2-311(1) and (2)(1981). - Wﬁﬂy,_u_mfiﬁ;;ji_;_ww

"No clalm 1s made e1ther expressly or by 1mp11cat10n in the
present objectlons that the Appllcant 5 proposed use is not a
beneflclal one, or that the Appllcant 5 proposed meahsﬁof
diversion are not adequate for hls purposes., Sgg MCA 85-2 311(3)

and (4). Nor has the Department in 1ts own behalf 1ndlcated any

concerns for the exlstence of these statutory criteria for a new

water use permit., See_generally, MCA 85-2-310(2) (1981).




Commencing with the Proposal for Decision In;;e;ﬁ;gﬁn, and
continuing-througn a-number of appiications where the Bureau of
Reclamation and Montana Power Company presented evidence at
hearings held pursuant thereto, this Hearlngs Examiner has
concluded that the scope and extent of these entities' rights to
 the use ot the water resource as indicated by-the evidence
therein did not warrant denial of the respective applications for
nen water use permits. Since the instant obJectlons allege
similar matters to those 1nvolved in prlor hearlngs, hearings on
the factual issues suggested by the present controversy threaten
a waste of time and undue time and expense to the parties
involved. See generally, MCA 2-4-611(3) (1981); MCA 85-2-309
(1982).

WHEREFORE, the Montana Power Company and the Bureau of
Reclamation are hereby directed_to show cause why their
objecttons shouid not be stricken and the instant application
"approved according to the terms thereof;*"Said'Dbﬁectors"shall'""
file.with the Department no later than May 23, 1983, affidavits
and/or other documentation demonstratlng that the present
Appllcant is not similarly situated with respect to prlor
applicants for which permits have been proposed over these
Objectors'. objections; and/or offers of proof as to matters not
presented in prior hearings, which matters compel different
resuits herein; end/or argument that the proposed dispositions in
such prior matters were afflicted by error of law or were

otherwise improper; and/or any other matter that demonstrates




‘:> that the present objections state a valid basis For denial or

modification of the instant appliéation,

DONE this _

Matt/williams, Hearing Examiner
Department of Natural Resources
and Conservation

32 S. Ewing, Helena, MT -59620
(406) 449 - 3962
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AFFIDAVIT OF SERVICE
ORDER

STATE OF MONTANA )
: 58,

County of Lewis & Clark )

Cheryl 1. Wallace, an employee of the Montana Department of
Natural Resources an Conservation, being duly sworn on oath, deposes
and says that on - - - 124i11i§ ------ —r 1983, she deposited in the
United States mail, first‘cIESS'mail; an order by the Department on
the Application. by Graveley LD Ranch, Application No. 47276-s8411, for
an Application for Beneficial Water Use Permit, addressed to each of
the following persons or agencies:

l. Graveley LD Ranch, c/o Gary Graveley, RR, Townsend, MT 59644
2, " Charles Graveley, 3870‘FlowereerDr.,'Helena,“MT_59601 T
3. Donald & JoAnne'Marks,anidden*Valley‘Ranch,'Townsend, MT 59644
» Ronald R. Waterman, Atty., p.0. Box 1715, Helena, MT 59624

. Jerry & Jo Ann Finn, RT 1 Box 88-A, Townsend, MT 59644
- _ Douglas & Ruth Christie, Box 95, Townsend, MT 59644

: Montana Power - Company, 40 E. Broadway, Butte, MT 59315 5
9. Bureau of Reclamation, P.0. Box 2553, Billings, MT 58103
A0. K. Paul Stahl, P.0. Box 1715, Helena, MT 59624 _

Al. Scott Compton, Bozeman Field Office {(inter-department mail)
12. Matt williams, Hearing Examiner (hang deliver)

o //13. Dept. of the Interior, Office :of Solicitor, P.0.Box 1538,

Billings, MT 59103 o

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION SRR

STATE OF MONTANA ) L &

- ) ss.
County of Lewis & Clark) e

On this -[éZFéday of;jéag}/"--, 1983, before me, a Notary .
Public in and for saig state, personally appeared Cheryl L. Wallace,
known to me to be the Hearings Recorder of the Department that

Department executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written,
,\\\:; /J\

Notary Public for the stat bfiMontana

Residing at Helena, qu;aﬁa-. y ) 2
My Commission expires /J,(L«;'lé o
it o 50
% \
gy

Jay & Rose Sweetser, 1816 Hauser, Helena, MT 59601 ‘?70/(0@} ’





