BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF TRE STATE OF MONTANA

* * * % % % %k % % *

IN THE MATTER OF THE APPLICATION )

FOR BENEFICIAL WATER USE PERMIT ) ORDER VACATING ORDER

NO. 40,950-s41K BY CHESI®Y AND ) TO BUREAU OF RECLAMATION .
MARCIA P. CLARK ) TO SHOW CAUSE

 * % % % % % % % %

on April 24, 1984, the Department of Ratural Resources and
Conservation (hereafter, "Department”™) issued an Order to Show
cause in the above-entitled matter. The Order was directed to
the Objectors herein: Montana Power Company and United States
Department of Interior, Bureau of Reclamation (hereafter,
"Bureau"). That Order, in so far as it is directed to the
Bureau, incorrectly assumed that the Bureau's Objection was
premised on its water and storage rights in Canyon Ferry
Reservoir: thus, given previous Department rulings on that
objection, it was ordered to show cause why that obZection
warranted denial of the instant permit.

Because the Bureau's objection is not in fact, so premised,
but rather is founded upon the'allegation that the source of
supply for the instant appropriation is water which has been
appropriated by the United States for use in the Sun River
Project, the Bureau's factual evidence and legal arguments may
indeed be relevant to a contested case hearing in this matter.
In shert, the Bureau should not have been named in the Show Cause

Order of April 24, 1984.



WHEREFORE, for the reason stated above and based on the
records of the above-captioned matter, it is hereby ordered that
the Bureau be stricken from the Show Cause Order of April 24,

1984.

-

DONE this 2

day of /?’47 , 1984,

Gary FritszAdministn§tor

Water Resowrces Division

Department of Natural Resources
and Conservation

32 South Ewing, Belena, MT 59620

(406) 444 - 6605



AFFIDAVIT OF SERVICE

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

ponna K. Elser, an empioyee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on _“Z7la,5/ , 1984, she deposited in the United
States mail, Ez;éﬂleCLébaka/ mail, an order by the Department
on the Application by CHESLEY AND MARCIA P. CLARK, Application No.
40950-s41K, for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies:

1. Chesley & Marcia p. Clark, 229 N. Sunland Dr., Ridgecrest, CA
93555

2. Bureau of Reclamation, P.0O. Box 2553, Billings, MT 59103

3, U.S. Dept. of Interior, P.O. Box 1538, Billings, MT 59103

4. Montana Power Co., 40 East Broadway, Butte, MT 59701

5. K. Paul Stahl, Attorney, 301 First National Bank Bldg.,. P.O.

' Box 1715, Helena, MT 59624

6. Bob Larson, Havre Field Office (inter—-departmental mail)

7. Gary Fritz, Administrator, Water Resources {hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

by /h AL Pl /‘? JZ&.’A—/

STATE OF MONTARA )
) ss.
County of Lewis & Clark ) -
On this égl day of r]qﬂji , 1984, before me, a Notary

public in and for said state, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same.

IN WITNESS WHEREOF, I have hereunto set vy hand and affixed my
official seal, the day and year in this certificate first above

\"\;.»/ Q -(-\':\Qﬂk/‘—"

Notary Public for the State of Montana
Residing at gf€¢¢

optana
My Commission expires P~




BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % k& % & % ® % %

IN THE MATTER OF THE APPLICATION. )
FOR BENEFICIAL WATER USE PERMIT )
NO. 40950-s41K BY CHESLEY AND }
MARCIA P. CLARK )

ORDER TO SHOW CAUSE

£ & & % %k & % % % *

Tﬁe objections filed with the Department of Natural Résources
and Conservation by the Montana Power Company and the Burzau of
Reclamation to the above-named appllcatlon are 1dent1ca1 in
language to a number of objections previously filed by these
entities with respect to similar applications. These objections
all claim generally tha£ there is a lack of unappropriated water
available for the applicants' purposes, and that diversions made
pursuant to these applicants' plans would result in adverse
affect to the water rights claimed by these entities. See MCA
85-2-311(la) and (1b).

No claim is made either expressly or by implication in the
present objections that the Applicant's proposed use is not a
beneficial one, Or that.the Applicant's proposed means of
diversion are not adequate for his purposes. Seg MCA
85-2-311(1d) and (lc). ©Nor has the Department in its o@ﬁ béhalf
1ndlcated any concerns for the existence of thege statutory
criteria for a new water use permit. See ggngxﬁllx, MCA

85-2-310(2).



C

Commencing with the Proposal for Decision ln_zgmﬁlgﬁn, and
continuing througﬁ é number of applications where tﬁe Bureau of
Reclamation and Montana Power Company presented evidénce at
hearings held pursuant thereto, the Department of Natural
Resources and Conservation has concluded that the scope and
extent of these entities' rights to the use of the water resource
as indicated by the evidence therein did not warrant denial of
the respective applications for new water use permits. Since the
instant objections allege similar matters to those involved in
prior hearings, heafings oﬁ the factual. issues suggested by tﬁe
present controversy threaten a waste of time and undue time and
expense to the parties invelved. See generally, MCA 2-4-611(3);
MCA 85-2-309.

WHEREFORE, the Montana Power Company and the Bureau of
Reclamation are hereby directed to show cause why their
ObjECthHS should not be stricken and the instant application
approved according to the terms thereof. Said Objectors shall
file with the Department within 20 days of the service of this
Oorder, affidavits and/or other documentation demonstrating that
the present Applicant is not similarly situated with respect to
prior applicants for whom permits havé,been proposed over these
Objectors' objections; and/or argument that the proposed
dispogitions in such prior matters were afflicted by errof of law

or were othcrwise improper; and/or any other matter that



(:f demonstrates that the present objections state a valid basis for

denial or modification of the instant application.

DONE this aﬂ_ day of deﬁLL__, 1984.

Gary Fritz,

Water Res es Division

Department of Natural Resources
and Conservation

32 South Ewing, Helena, MT 59620

(406) 444 - 6605 -
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AFFIDAVIT OF SERVICE
ORDER TO SHOW CAUSE

STATE OF MONTANA )
) EBS.

County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservatjon, being duly sworn on cath, ~deposes and
says that on %g < 1984, she deposited in the United
States mail, LA mail, an order by the Department

on the Application by CHESLEY AND MARCIA P. CLARK, Application No.
40950~-s41K, for an Application for Beneficial Water Use Permit,
addressed to each of the follewing persons or agencies:

1. Chesley & Marcia P. Clark, 229 N. sunland Dr., Ridgecrest, CA
93555

1. Bureau of Reclamation, P.O. Box 2553, Billings, MT 59103

2. US Dept. of Interior, P.0O. box 1538, Billings, MT 59103

2. Montana Power Co., 40 East Broadway, Butte, MT 59701

3. K. Paul Stahl, Attorney, 301 First National Bank Bldg., P.0. Box
1715, Helena, MT 59524(/2’»«4’-@@”/

4. Bob Larson, Havre Field Office (inter-departmental mail)

5. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONij;;ég}ON
by_# A%ﬁ%%ﬁ(7%>*’fi42£AL,/

STATE OF MONTANA )
} ss.

County of Lewis & Clark )

on this 2477 day of KQZ&ZOC/ , 1984, before me, a Notary
public in and for said staté€, personally appeared Donna Elser, known
+o me to be the Hezrings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

¢;3r1tténf/

7 /
SN : |
IR (:%{Lhnfp£§:>(/iiggibfﬂf—"
AN |

.;'V L Notary Publii(for the state of Montana

N xS Residing at § AP Montana
S Ty T My Commission expires "2&"52
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REFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* %k % * k % % * &% %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) ORDER
NO. 40950-s41K BY CHESLEY AND )
MARCIA P. CLARK )

Ak Kk % Kk Kk * k k *

Oon April 2, 1984, the Department of Natural Resources and
Conservation issued a Show Cause Order'to Objectors Montana Power

Company {(hereafter, "MPC").

I. Memorandum of Cause by MPC

A. MPC's response to the Show Cause Order also reasserted
several of their arguments made in response to the Proposal for
Decision in Don Brown. The Department incorporates its response
to MPC's arguments numbered 2, 3, 6, 8, 10 as set forth in the

Final Order in Don Brown, April 24, 1984.?

1 These MPC arguments are:

_ 2. Unappropriated water in the proposed source is
 non-existent. = N T , _ ,
. 3, Property rights will be adversely affected.
6. Evidence shows the Poweér Company's water rights are

presently not being satisfied.
The Order changes the statutory burden of proof.

10. All Final Orders issued by the Department are
afflicted with errors of law and are otherwise improper, and
the Power Company has appealed every Final Order which
adversely affects its rights.

MPC's argument number 10 is too vague to be responded
to with particularity. MPC suggests the hearing officer look
at the docket as evidence that MPC has presented arguments

‘that Don Brown is afflicted with errors of law or otherwise
improper. MPC's complaint, however, is still too vague to

~provide the Department any substantive clue as to the errors
MPC claims infect Don Brown. .



B. MPC's most fundamental objection is that the Show Cause

Oorders are beyond the DNRC authority. This is incorrect. The

Department will first address this issue, settling the arguments

numbered 1 and 11 raised by NMPC.?

(1) Statutory Authority
Among the duties mandated to be carried out by the Department

by broad legislative delegation of authority is MCA

§ 85-2-112(1), (2).
"The Department shall:

(1) enforce &nd edminister this chapter and rules
zdopted by the board under 85-2-113, subject to the

powers end duvties of the Supreme Court under 3-7-204;.

{erphasis zdded)
(2) prescribe procedures, forms, and reguirements for

epplicetions, permits, certificates...znd proceedings

under this chapter...". (emphasis added)

The only limiting language refers to MCA § 3-7-204. That section

refers to the superv151on by the mOntana Supreme Court of the

act1v1t1es of the water judge, water masters, and associated

personnel in 1mp1ement1ng this Chapter and T1t1e 85, Chapter‘z,

Part B ¥ s Addltlonally. the statute prov16es for the Supreme

_Court to pay the expenses of the water court and staff. Clearly,

MCA § 3-7-204 bas no bearlng on Departmental authority to

administer the new appropriations program.

. ® These MPC ObJeCthDS are: oIl PR

- .1. The Department has actea beyond 1ts authorlty.
s “11. The Order is a denial of due process and egual
'protectlon guaranteed by both the federal and state

constltutlons.'



C

With regard to enforcement and administration of the Water
Use Act, Chapter 2, there is no limiting statutory provision.

The Department must act, in furtherance of the Act's policies and
according to its own procedural guidelines under the authority of
the statutes and limited only by applicable Board Rules.

The Board has adopted, effective April 27, 1984, procedural
rules for water right contested case hearing.® Thus, currently;
the guiding statutory and requlatory authority is the Water Use
Act, the Administrative Procedures Act, and the Board Rules. MCA
Title B5, Chapter 2; MCA § 85-2-121; MCA § 2-4-601 et seq.;
raministrative Rules of Montana (hereafter, "ARM") Chapter 12,
Subchapter 2.

The Depariment having been expressly delecgated the duty to
enforce and administer the Water Use Act, Chapter 2, the
pertinent provisions thereof frame the guestion of administrative
authority herein. The VWater Use Act (hereafter, the "Act"™)
specifies as one of its purposes, the implementatibn of a

cbnstifﬁtionéi mandéte{;_MCA § 3552_101£2);; et

3 . The result reached herein wonld be the same under the - - .-
% “previously effective Attorney General :Model Rules 8-21, .-
<= -governing contested cases. 2Administrative Rules of Montana
"7 5§ 1.3.211-1.3.225. - S ' : ;

+ § 85-2-101(2) provides: "A purpose of this chapter is to
. implement Article IX, section 3 (4) of the Monteana
.- ‘constitution, which requires that the legislature provide for
" +he agministration, control, and regulation of water rights
~and establish a system of centralized .records of all water
~# rights.~" The legislature declares that this system of
.- centralized records recognizing and establishing all water
"7 rights’ is-essential for the documentation, protection,
. preservation, -and future beneficial use and development of
. ‘Montana's water ‘for the state and its citizens and for the
continved development.and completion of the comprehensive
state water plan. w0 . - T




The specific portions of the Act involved herein are found in
part 3 of the Act. Therein, with certain irrelevant exceptioﬁs,
a person's right to appropriate water is limited to being
obtained through compliance with the procedures for applying for
and receiving a permit from the Department.

after July, 1973, a person may not appropriate water

except as provided in this chapter. A person may
only appropriate water for a beneficial use. A right

to appropriate water may not be acquired by any other

method, including by adverse use, adverse possession,

prescription, or estoppel. The method prescribed by

this chapter is exclusive.
MCA § B85-2-301 (2983). Those procedures deemed essential for
proper administration and enforcement of the constitutional
mandzte are specifically detailed in the Act. See, e.0,.:
evidentiary provision in § 85-2-121 NMCA (1¢83); notice
requirenents of MCA § 85-2-307; hearing reguirements of MCA
§ §5-2-309 (1983). Similarly, thoce substantive criteric
intended to limit &nd define celegated departmental duties are
explicit. MCA § 85-2-311, MCA S 85-2-402.°%

Otherwise, ofiggqugﬁ‘it is establishedzthat'thefaét did not
changé Ehé sﬁbstégfiv;-gﬁleé and policiesléf Moﬁtaﬁ;:Water Law,
| but merely géve £ﬁé Dep&ftmenf authority t9 admihister.théﬂ ' |
. éoileétiénApf riéhfs?énd“}éépbnsibilities coﬁﬁonly‘cﬁllea_ﬁﬁétéf ;

lzw® similarly to previous water right aaministration by District

s _.Hence, the constitutional reguirement of meaningful standards
.. .to guide agencies in exercising their delegated authorities
origtclearly metl.” ART. III'§ 1, Mont. Const. . See, discussion
_ “below. MONT. CONST. - art. 3 § 1. o o - il oo 0 0 o




Court. Castillo v. Kunneman, 39 St. Rep. 460, 642 P.24 1018

(1982). Where the legislature intended to change previous
substantive law, or to clarify it, the substantive features of
long-time common law were incorporated into the Act. See, §§
85-2-102(1) (2}, 85-2-311, 85-2-402 MCA (1983). Otherwise, the
only differences between pre-Act law, and post-Act law, other
than those expressly codified in the Act, would be those arising
froﬁ the difference in the nature of an administrative
proceeding, and a proceeding in a District Court. (See,

Interlocutory Order, Beaverhead Partnership, re: Burden of Proof,

for &n exemple of shifting burden of proof necessarily
concomitant to the procedurzl differences between a District
Court ection and an administrative proceeairg.)

The kct prescribes certain mandatory procedures the
Department must follow in erplying the substantive determineticns
required in-granting, denying, or conditioning applications for
permits and change authorizations. MCA §§ 85-2-307, 85-2-309,
8§5-2-310, 85-2-402. To impose additional_p;ocedural_réquisites
vpon thé Departmént.would be contrafy'fb fhé well-known maxim
) “expr9531o unius est exc1u51o alterius® % That'is, whEIEﬂ;;,
procedural spec1f1cs are 1mposed on certaln Department actlons,

and excluded in other grants of power, 1t is assumed ‘that those
' prov151ons were 1ntent10na11y excluded. h;gig_gx_;gll_gig*gggﬁt

“y. State Boaxd of Fducation., 103 Mont.__336,r 62 P.2d 330 (1936).




The Department's authority to strike the instant objection
without hearing arises by necessary jmplication from these ‘
statutes, and the general laws defining and circumscribing the
powers and duties of the Department. Sece, State ex rel.

Draacstedt v. State Board of FEducation, supra.

Determination of whether the MPC objections are valid has
been expressly delegated to the administrative discretion of the

Department. Where an objection is deemed invalid, the Department

has no duty to hold a hearing thereon, and, further, the
determination of the validity of the objection is solely within
the zgency's discretijon. "If the department determines that an
objection to an epplication for a permit states & valid objection
to the icsevance of the permit, it chzll holé & public heéring on
the objection...". MCA § 85-2-309.

The only stetutory limitaticn to cuide the agency's
discretion in determining an objection's validity is the
legislative standerd for minimum contents of objections.®

The objection must state the name and address of the
‘objector and facts tending to chow that there are no
unappropriated waters in the proposed source, that
- the proposed means of appropriation are inadeguate, o
. that the property, water rights, or interests of the o g B
. .objector would be adversely affected by the proposed - T
'ﬁ;appropriation,'that_the“proposed-use of water is not
“a beneficial use, or that the proposed use will
"interfere unreasonably with other planned uses or
" developments for which a permit has been issued or-
for which water has been reserved. MCA § 85-2-308.  ~

.Interpietation:ofgs 85-2-308 MCA (1983) must be consistent

i

er, the “to Be timely, must be f£iled within
“the time limit specified by the.Department in the public and
;ndlvidual‘nptice-on therapp};qatignf_;MCA‘§f85427308.

R o ¢

% - Further, the objection,




Words and phrases used in the statutes of Montana are
construed according to the content and the approved
usage of the language, but technical words and
phrases and such others as have acquired a peculiar
and appropriate meaning in lav...are to be construed
according to such peculiar and appropriate meaning or
definition (emphasis added).

L4

Recause the common law of the state has given full dimension to

the bare-boned water use statutes, the statutory terms have

acquired such an appropriate meaning, e.g.: "heneficial use",

power v. Switzer, 21 Mont. 523, 55 P. 12 (1898); Atchison V.
Peterson, supra; Allen v. Petrick, 69 Mont. 373, 222 P. 451

{1924): Toohev V. Campbell, 24 Mont. 13, 60 P. 396 (1900),

appropriative "intent"; Festherman v. Bennessey, 42 Mont. 535,

115 P. 983 (1911); Beileyv V. Tintincer, 45 Mont. 154, 122 P. 575

(1912); St. Onge V. Blekely, 76 Mont. 1, 245 P. 532 (1926} ;

sepra; "adverse a{fect™; Ouigley v. McIintosh,

Toohey V. Cenphell,
110 Mont. 495, 103 P.2d 1067 (1940); uneppropriated waters; Carey

ent of Katural Regovrces and Conservation., St.

v. Departim

Rep.

(1984); Rock Creek Ditch & Flune Co, v, Miller, 23

wont. 248, 17 P.2d 1074, 89 ALR 200 (1933); Ide v. United States,

. 263 U.S. 497 (1924). ...

N  ‘Héﬁcé;.;niaét¢£@iﬁih§ the validity of objections, the.

Depériment ﬁdst‘appiy the common law and statutory law of the “;

Act. Appiication of fhét jaw shows that MPC's objections are not

valid. . See, Don Brown, Final Order.
L;ﬁhethér £hé1f§c£s'bn_aniébjéction-téﬁé'ﬁof;how any of the

required criteria is a mixed guestion of fact and law. The facts

}":>'neéessary toallege;such_aténdeﬁby'aré‘f;eqhenfly_complicatéd

fy



and technical matters within the Department's expertise,

‘:; involving determination of the source of supply for the propééed
use, quantification of water in that source, quantities of the
objector's water rights and the guantity and nature of the
depletive effects of the proposed use. The legal issues involve
whether the objector has stated a legally protectible interest by
virtve of the facts alleged in the objection. Clearly these '
issues fall within the.reasoning set fofth in ngkg_yl_SQth

Phillips County Conperative State éraziﬁg District, 135 Mont.

209, 339 P.2d 491 (1959):

where the guestion involved is within the
jurisdiction of an a8ministrative tribunal which
Zemznds the exercise of sound administrative
discretion reguiring the special knovledoe,
experience &nd gervices of trained officers to
; Getermine technical and intricate matters of fact,
| and where a uniformity of ruling is essential to
‘:; comply with the state's policy and the purposes of
the reculatory stetute on review by the court of such
decisions by such authorities, the courts will
require only so far as to see whether or not the
action complained of is within the statute and not
arbitrary or capricious. At 218.

! ~ In summary, the Department must act in furtherance of the

‘policy of the Montana Water Use Act in administering and

enforcing the Act. '§ 85-2-101 MCA (1983).. That policy, when . .
ccad in cononction with the remainder of the Act and the one
hundrea yéa;_old_bgseulaw‘?nterpretiqg prio;-(but similar)
; statutes,‘clearly defines the'sﬁbstahtivé §ater iaw and policies
é il _t§1bg‘éppiied by_fhe Depa;tmeht in adminiétering the Act.
Hf¥;§é$$};ii&:iéﬂgfﬂéﬁé}tﬁéﬁt_is, ofﬁ§gﬁ¥€éfW}i;££§d_bnly'by the; .

. MdnténaiAaminiéfrqtivé;Eto”éqP;gg"ﬁépg'ahdléppiicable provision




of the Montana and United States Constitutions. The Department's
actions are preper according to all of these applicable '
substantive and procedural limitations.

Given the Department's specific authority to determine the
validity of“objections, and the exhaustive analysis of Don Erown,
it is clearly within Departmental authority to strike MPC

objections, using whatever fair procedures the Department deems

appropriate to the case.

(2) Constitutional Authority

EFaving demonstrated the clear statutory authority for
dismissing MPC's objections without hearing, the only remaining
rcadblock would be if this delecated auvthority wvere

snconstitutional. It is not. The legislative authority to so

delecete stems from a direct constituvtional mandate that, "The
legislature shall provide for the edministration, control, and
regulation of water rights and shall establish a system of

centrallzed records,.ln addltlon to the present system of local

recoros 5 MONT. CONST. art. 9, § 3, paragraph (4).

The lssue 15 whether the 1e9151ature has broachea the Montana~ma.-

o Const1tut10n 5 fundamental structure of a trlpartlte government

by oelegatlng unbrldled dlscretlon to an agency, 1 . whether

the agency 15 6e1ecated fundamentally 1eglslat1ve ‘functions.

.. The power of the government of thls state is divided

-2 4into. three distinct branches — legislative, .- -

T executive, and 3ud1c1al. ‘No person Or persons

... .charged with the exercise of power ‘properly belonging
40 one branch shall exercise any power properly

_%ﬁbelongang +o either of the others,, except as-in this

o “constltutlon expressly ﬁlrected or. permltted. MONT.
”WCONST. art. 3. S 1. R, _ R P




of course, the analysis begins with the fundamental notion
‘:; that an act is presumed constitutional, prima facie. State V.-
Stark, 100 Mont. 365, 52 P.2d 890 (1935). The test for proper

legislative delegation of authority to an administrative agency

wag cet out in Bacus v. Lake County, 138 Mont. 69, 354 P.2d 1056
(1960); Douglas v. Judge, 174 Mont. 32, 568 P.2d 530 (1977); and

ecently affirmed as controlling in T. & W. gheyrngt Vs
Dﬁ;y;gl, 39 S5t. Rep. 112 (1982). The Court stated in Bacug:

...When the legislature confers authority upon
an administrative agency it must lay down the policy
or reasons behind the statute and also prescribe
standards and guides for the grant of power which has
been mede to the aéministrative zgency. The rule heas
been stated as follows:

'The law meking power may not be granted to an
sdninistrative body to be exercised under the guise
of administrative discretion. Accordingly, in
delegating powers of an administrative body with

c: respect to the administration of statutes, the
legislature must ordinarily prcecrlbe & policy,
Stcndard, or rule for their guidance &and must not

vest them with an arbitrary and uncontrolled
discretion with regard thereto, and a statute or
ordinance which is deficient in this regard is
invalid....'.
...In the czse of aco
Board of R.R. Com'rs, 76 Mont. 305, 314, 315, 247
P.162, 164 this court has stated:
S 'We think the correct rule as deduced from the
_1bettex authorities-is that if an-act but-authorizes
- the administrative office or board to carry out the
- .definitely expressed will -of the Leglslature,,-rﬁ
although procedural directions and the things to be
¢ done all specified only in general terms,. it is not
.wulnerable to the criticism that it carries a _
delegation of legislative pover.’ This rule has been
, approved in Northern Pacific R. Co. v. Benpett, 83
"~ Mont.:483, 272 P. 987; Barbour v. State Board of -
T . ‘Education, 92 Mont. 321, 13 P. 2d 225; State ex rel. ey
*ﬁ%¥5~~%£}£;;x_gi_ﬁlaﬁgglﬁwzl_ﬁglmga. 100 Mont.-256, 47 P.2d .. iz
S i 624, 100 A.L.R. 581; State v. Andre, 101 Mont. 366, - “~7"”
' -."'53 P.2@ 566; State ex rel. Stewart v, District Covrt,
"3?103 Nont. 487 363 ?.2& 141-'and mhgmgﬁgn_zLJEMEu;xL




Root Co-op State Grazing District, 121 Mont. 445, 193

P.238 Bll. See also State V. Johnson, 75 Mont. 240,
243 P. 1073. At 78 (citations omitted), B80.

The Water Use Act falls into the category described above,
wherein the legislature has delegated to the Department avthority
to carry out the definitely expressed will of the legislature.
Although the procedural directions afe expressed in only general

terms when such is the case, the agency is free to use its

diseretion procedurally. State v. Stark, supra.

InT & W Qheﬁrg]et; supra, the'court applied the test of
Bacue and Douglas, and found that a statute and administrative
regulations thereunder designed to curb "unfair or deceptive acts
or practices in the conduct of any trade or practice..." was not
so vague as to be an unconstitutionally prohibited delegation of
authority to the Montana Department of Commerce, the Federal
Trade Commission or the Federal Courts. In doing s=o, the court
pointed out that the nature of the practices sought to be
prohibited demanded the use of general language, but that the

'well developed case law ‘amassed over 30 years, had suff1c1ent1y
lglven shape and oeflnltlon to the terms of the act 50 as to vest
-::the ceneral terms w1th the requ151te meanlng for the agency to-¥
approprlately admlnlster the Tackl B At‘ %

The I W Qheyrglet case summerlzed the holdlnos in Douclas

.and Bﬁ_gg as holdlng that, L | leglslature must prescrlbe with
';1reasonab1e clarlty the 11m1ts of power delegated to an

;fadmlnlstratlve agency ;f At 1369.“ In c1t1ng to a ‘Washington

'”}case, the i;ﬁ;ﬂ court quoted the follow1ng language-ff



...The language of the amended federal act...has been
with us since 1938. The federal courts have amassed
an abundance of law giving shape and definition to
the words and phrases challenged by respondent. Now,
more than 30 years after the Supreme Court said that
the phrase 'unfair methods of competition' does not
admit to 'precise definition', we can say that
phrase, and the amended language has a meaning well
cettled in federal trade regulation law... The
phrases 'unfair methods of competition' and unfair or
deceptive acts or practices have a sufficiently well
established meaning in common law and federal trade
law, by which we are guided, to meet any
constitutional challenge of vagueness. At 1370.

Further, the Court pointed out:

When reviewing the constitutionality of a given law,
it is important to keep in mind the basic premise,

well recognized in Montana, that the
constitutionality of a legislative ernactment is prima

facie presumed, and every intendment in its favor
will be made unless its unconstitutionality appears

beyond a reasonable doubt. T & W Chevrolet, at 1370.

In the instant case, the vast bibliogrephy of FMontana Weater
Law more than sufficiently defines the terms used in the Water

Use Act so that the Department may readily ascertain the specific

and plain language thereof, end administer the same in accordance

with the legislafiVe'inteﬁt. Hence?‘thé Deparfmént‘has no 6oub£
£hat the authority it has been delegated by the Act is fully
within the ie'gi_s_‘ia?c'u}e'"éc';;'ﬁ;t"i'tuii"iohal"au'thésié} to delegate,
wéslfrofér1§_6é1egatéﬁ,.agd'has‘beén'piéperly exercised he¥ein.
Baving épplied fhe well.artiéﬁlated Montana law to the
allegatiohs_of MPC, the Departﬁent Getermined that the objections

- were'hot valid, and under the clear terms of the Water Use Act,
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MCA § 85-2-309, no ﬁearing thereon is necessary.’

'MPC's due process argument is without merit. MPC was given
more than ample opportunity to state a valid objection, and
simply failed to do so. The Department has afforded MPC far more

procedural protection than je constitutionally necessary, under

both the state and federal constitutions. The Department made
clear why MPC's obiection is not valid,;having provided MPC
specific basis to respond to in the show.cause order.

MPC, instead, has merely repeated vague shot-gun arguments
alleging that the Department does not have the authority
expressly delegated to it by § §5-2-309 ﬁCA {1983).

The fair notice and.meaningful opportunity to respond

requirements of due process have been met several times over.

‘:: See, Abrams v. Feaver, 41 St. Rep. 1588, 685 P.2d 378 (1984);

Fuentes v. Shevin, 407 U.S. 67, 92 s, Ct. 1983 (1872).

MPC's egual protection allegation is similarly frivolous. To
accede to MPC's demands would in fact be setting MPC above the

law, denylng other objectors equal protection by Aimmunizing MPC

~from the requ1rements the class of all other objectors must meet;

-'statlng a va11d objectlon in order for the right to a hearlng to

-

?  Contrast this’ s1tuat10n with Douglas v. Judge, 174 Mont. 32,
568 P.2d 530 (1977), where the court found that a delegation
of authority to loan state money based on an unbridled agency
determination of a project being "worthwhile” wés an

unconstitutional delegation of authority. There, the
substantive issues had not been so long subject to common law
3efinition as to have already been shaped and defined prior
to the statutory enactment. :

me e e



arise. See, e.g.: BApplication for Water User Permit No. 53972 by

C' David A. & Linda J. Seed, Aprlication for Beneficial Water Us'e
Permit No. 47841-g76M by John A. March, Jr..

C. MPC alleges that the Department has an independent duty
to ascertain the viability of each application, regardless of
whether the Department's duty to hold a hearing arises. Sece, MPC
issue No. 4. The Department agrees and has fulfilled that duty
in- the instant case. |

The allegation that, "rthe Power company and the Department
have ofttimes learned of deficiencies of an appllcat1on during a
hearing" has no bearing herein.

D. MPC further objects to the various Departmental functions
performed in carrying out the Water ﬁse Act. See, MPC issue
No. 5Q The roles played by various Department offices and

C employees are reasonable and necessary to administer the Act.
Further, the roles of Departmental staff experts, hearing
examiner, and final decision makers are contemplated by the
Administrative Procedure Act. See, MCA § 2—4;611: 2—4t614(1)(f};

2- 4-621.
..... The fact that the precedent re11ed on by the Department
| has not been afflrmed by a court is of no consequence. See, MPC
Issue No. 7._ Until that Departmental action is overruled, it
remains a valid guideline for the Department in assuring agency
aCthDS are reasonable in treatlng 51m11ar1y 51tuated |
appllcatlons con51stent1y. ' };ff' _ t
- ) g,: The Show Cause Order nelther changes the statutory burden
‘:) of proof nor deprlves MPC of any of its water rlghts. See, MNPC

issue No. 8. MPC has not been burdened w1th any standard of

14
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proof, but merely has been required to do what all objectors must
do in order for the right to a hearing to arise - state a valid
objection. MPC has been given ample opportunity to submit a
valid objection to the Department. It has failed to do so.
Hence, the right to participate in a contested case hearing as a
party-objector does not arise. § 85-2-309 MCA (1983). ’

G. The fact that MPC alleges_it seeks to protect its ability
to generate power for its customers is not germane. §See, MPC
issue No. 9. MPC's rights and power generation capacity are
being protected by the Department already. It simply cannot
expand those rights by insinvating the size of its customer base
somehow insulates it from the minimum duty of all objectors -~ to
state a valid objection. Every objector and applicant before the
Department seeks to protect beneficial uses of water for the
benefit of the individual appropriator, customers thereof, or the
general public. Where the legislature‘intends the Department to
inclﬁde economic benefits in the permitting procedure, it
expressly so states. See, § 85-2-311(2) (a)(B) MCA (13983). The

. Permit in issue herein is not subject to that‘statutory language.

ﬁHEREFORE, based on the foregoing and on the records on file

with the Department, the De?artment hereby issues the following:

15
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1. MPC's objections to Application No. 40950-s41K by Chesley

and Marcia P. Clark are hereby declared invalid and are stricken.
2. The other objections filed heréto remain valid.

Therefore, the Department will contact the remaining objectors

regarding settlement or hearing in this case.

DONE this /_ day of m#é&;ﬂzzﬂgiiﬂﬂﬂ.

Gary Fritz, dministretor

Water Resources Division

Department of Natural Resources
and Conservation

32 South Ewing, Belena, MT 55620

{406) 444 - 6601



AFFIDAVIT OF SERVICE

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on cath, deposes and
says that on Ngy. ¥ , 1984, she deposited in the United
States mail, QUAT fa L mail, an order by the Department
on the Application by CHESLEY AND MARCIA P. CLARK, Application No.
40950-s41K, for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies:

"1. Chesley & Marcia P. Clark, 229 N. csunland Dr., Ridgecrest, CA
93555

2. Bureau of Reclamation, P.0. Box 2553, Rillings, MT 59103

3., US Dept. of Interior, P.O. box 1538, Billings, MT 59103

4. Montana Power Co., 40 East Broadway, Butte, MT 59701

5. K. Paul Stahl, Attorney! 301 First National Bank Bldg., P.O. Box
1715, Helena, MT 59624 ((dud Aligi_

6. Bob Larson, Havre Field Office (inter-departmental mail)

7. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

by /{;ﬁi¢LL(£//§a££LL~/

STATE QF MONTANA )
) ss,

County of Lewis & Clark )}

Oon this 8ﬁ1 day of l}ﬂdiMJu4, , 1984, before me, a Notary
"public in and for said state, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed’
this instrument or the persons who executed the instrument on behalf

of said Department, and acknowledged to me that such Department
executed the same.

"IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

“written.’.

e .’\'\.'\3 .
N

i oo (e

},Hl g Notary Public for the State of Montana
: : Residing at | YA L , Montena
My Commission expires [-2.M-




