BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

¥ * % % % % % % % *

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) ORDER
NO. 39113-s541G BY CHARLES V. )
KAMMERMAN )

* % % % * % %k % %X *

The instant objections are controlled by a series of orders
initiated by In_re Brown, Dept. Order, 4/83. We do not suppose
that the legislature intended that hearings embracing the
reception of evidence be held where there is no factual dispute,.
Moreover, to deal with similarly situated applicants in
dissimilar ways would be arbitrary and capricious, MCA
2-4-704(2) (f) , unless there is a reasonable basis for differing

treatment. Here we found no such basis, and as a matter of law,

the instant objections state no cognizable claim. See generally,

Intermountain Telephone & Power Co, v, Mid-Rivers Telephone,
Inc.., Mont, . 39 st, Rep. 2226(1982), Adams v, Califano,

552 F. 2d 1 (1st Cir, 1977); campson v,. Califano, 551 F. 24 881
(1st Cir. 1977); Ruiz-0lan v. Secretary, Dept. of Health,
Educatjon and Welfare, 511 F. 24 1056 (1st Cir. 1975), Cooper v,
NISD, F. 24 870 (10th Cir. 1976), Michigan Wisconsin Pipe Line
Co, v, FPC, 520 F. 24 84 (D.C. Cir. 1975), NLRB v, _J,.C. Penney
Co., 559 F. 24 373 (5th Cir. 1977), Indiana Harbor Belt RR, Co,
v. General Am, Transportation Corp., 577 F. 2d 394 (7th Cir.
1978), Hilt Trauck Line, Inc, v, United States, 548 F. 24 214
(7th Cir. 1977) NRL:B v, West Snd & Gravel Co,, 612 F, 2d 1326
(6th Cir. 1979).




o

We do conclude however, in accord with the thrust of the
Montana Power company's claims, that a colorable issue herein
arises on the questions of beneficial use and the adequacy of the
diversion means on the face of the application itself. We note
that the application seeks 350 gallons per minute up to 518
acre-feet for a fish pond, and also note that such fish pond may
be used as a water source for a proposed future development of a
fruit orchard and hay crop. The latter assertion raises an issue
of the bona fide nature of the Applicant's intent to appropriate
in this regard. See generally, 85-2—31b(3). Moreover, it
appears that said quantity of water will merely be bypassed
through the 10 acre-foot storage facility. We do not understand
that an appropriation for piscatorial purposes necessarily is
made merely by rechanneling a surface source of supply.
Therefore, a hearing must be held on the issue of beneficial use
and the adequacy of the proposed diversion means.

Wherefore, the instant objections are struck insofar as they
raise issues of "unappropriated water", MCA 85-2-311(1)(a), and
insofar as they raise claims as to the adverse effect to the
rights of prior appropriators. See MCA 85-2-311(1)(b). A
hearing will be held with regard to whether "the proposed use of
water is a beneficial use,"™ MCA 85-2-311(1)(d), and whether "the
proposed means of diversion construction and operation of the
appropriation works are adequate,™ MCA 85-2-311(1) (¢}, and

whether or not the Applicant's intent to appropriate is bona




fide. See MCA 85-2-310(3). The instant objectors may act as

amicus curiae in any hearing on the designated matters.

-
DONE this ;Zﬁ_ day of %Z, 1584.

Matt'williams, Hearing Examiner

Department of Na 1 Resources Department of Natural Resources
and Conservation and Conservation
32 §. Ewing, Helena, MT 59620 32 8. Ewing, Helena, MT 59620

(406) 444-6605 (406) 444-6704




AFFIDAVIT OF SERVICE

O ORDER

STATE OF MONTANA )
} ss.

County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on L2565 __, 1984, she deposited in the United
States mail, mail, an order by the Department
on the Application by Charles V. Rammerman, Application No.
39113~-s41G, for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies:

1. Charles V. Kammerman, P.0O. Box 332, Medicine Lake, WA 99022

2. Bureau of Reclamation, P.0O. Box 2553, Billings, MT 59103

3. US Dept. of Interior, P.O. box 1538, Billings, MT 59103

4, Montana Power Co., 40 East Broadway, Butte, MT 59701

5. K. Paul Stahl, Attorney, 301 First National Bank Bldg., P.0O. Box

1715, Helena, MT 59624( Lawf - \Z
6. T.J. Reynolds, Helena Field Office (inter-departmental mail)

7. Gary Fritz, Administrator, Water Resources (hand deliver)

o DEPARTMENT OF NATURAL RESOURCES AND
CONSERV. ON

byf/f/’Ai¢Z4%2{)5fif4f;£zQ; P

STATE OF MONTANA )
)} ss.

County of Lewis & Clark )

On this @”‘ém day of (f?ﬁ%& , 1984, before me, a Notary
Public in and for said state/ personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department

executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written.,
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R R YR Notary Public/fbr ‘the State of Montana
A ’(@ Residing at » Montana
o O AR My Commission expires =Zv¥-55__




