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1 the matter of the Application for Deneficlal VWater Use
Ferndt Mo, 24145 by Cary and Jovece Wilson and Robert and Diane
I'olst., Excention and objection heas keen cubmitited fo the
Proposal for Decision in thiz matter by the Cbjecter Grier, the
Cojector Tobbin, and thie Gbiector Christensen.

The objection of lir, Christencen consichts of merely a

—

i
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‘::> necificaticn that he continues to object to any faverable

a=

Gisposition c¢f the present application. e specific grounds are

relied upon, and therefore, the Department cannot respond to the
assertion contained therein.

The cohbjection ¢f the Cbjector Robbkin raises and alleges
numerous errxors in the Prorosal for Decision. Firstly, this

that the qaroundwa er
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Objector contends that the evidence show

it proposed by the Applicont will divert surface water in
vition to groundwater. It is undoubtedly true that some
curface waters will infiltrete the ground water vit. Indeed, the

waters the Lpplicant propeses to use appear to be tributary to a

L
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- surface strcam, and thercfore, 2 description of such wvaters as
( r agroundwater is inevitably scomewhat pedantic. However, this

commingling of surface and croundwater is not of uwaterieal
proportions in the disposition of this natter.

The Cbhiectoeor Dobhbin alse asser

ot

o that the infiltretion of

r

L

waters in the c¢roundvater pit will raise the water table in the

adjoining area. This result would contravene hydrologic law.

]

Vater can be depenced on to scek its own level. Dlasdel vs, the

entana Power Company, 39 8t, Bntr., 219, liont. ; D,

2rd (1582}, referred to by the Objector Rebbin, is not at
all in point. Thereln, the !ontanz Powar Company was found
liable in inverse ceondemnation for the inundation of farm lands
caused by the construction of K§rr Dari. However, by the opinion
in that matter, The !lontana Power Company had increased the lovel

‘::) of Flatheacd Loke by the construction of the dam. Such increase
in level yields acdditional hydraulic head, which in turn induces
greater recharge to the adjoining water table, thereby increasing
the level of the same. The ZIpplicants in the present matter,

however, do not purport to construct their diversion works in

such a way that the waters accumuleting therein will be
artificially raised. Thus, no increase in adjoining water table
_ e
levels can be expected.
Nor does the evidence support any conclusion that Pppllcan‘b'

proposed use will result in the waste of the water resource.

Taste means "the unrcasongble loss of water to the degign or
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negligent operation of an appropriation or water Gistribution

facility or the applicaction of water to anything but of

()

beneficial use." I'ChA £5-2-102 (13} (19€l). While the Departmoent
cdoes not believe that Aprlicants' propoged pit will infiltrate
any confining layer such that any artesian flows will be
accelerated, even if such event occurred it is probable that
these increased flows will not constitute a waste of the water
resotcrce. The evidence in the record indicates that it is the.
abundance of water in the area that is of concern, and thus
little need is reflected for the conservation of the water
resource.

The Objcctor Robbin also asgerts that the Findings and
Conclusions to the effect that Applicarts' proposed usce will not
adversely affect the rights of prior appropriators are utterly

‘::> without foundation or suppert in the record. Again, the record
indicates hot a shortage of water in this area, but such an

abundance of the same that drainage problems are created. It is

tﬁﬁ%%ﬁfiﬁggéﬁable to assume that Applicant's proposed use will

feSﬁTt'fﬁﬁz deprivation of water to any senior appropriator.

Mogé6g§§,ﬁés reflected elsewhere herein, it is unreasonable to
assumé that Applicants' project executed according to thei; p%ﬁps
will aggravate any drainage problem for any existing Senibr wéter_
user.r = |

.Fidoéihg concerns per se are not within the purview.of-the
Montana Water Use Act. That is, unless drainage preblems

associated with a particular water use interfere with a person's
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right to divert and use water for & benciicilal purpose, these
(::) Gifficulties posed by excess waters not an infringement or an

adverce effect to the rights of & prior appreopriator. £ee [iCa

»

£5-2-311(2) (1©81), see also

P

County Yewlan Crecl Uater, 36 St. Rep. 1403, tiont.

o

olnstrenm Land Co Mengher

S

€05 P, 2nd 1060(1979). The Depertment is not & roving commission
with esuthority to right all wrengs, but instead has only that
avtherity disclosed in the Fontana Yater Use Act. Thus, although
the Objector Crier is indeed downstrean 2long the hydraulic
cradient from Applicants® prowngsed use, there is no evidence in
the record demonstrating tiiat this pergon is a senior
aporopriator or water user. Conscoucntly, wvhile the Departnent
does not believe the Applicants' prorosed use will encender any
fleod hazard to Crier's propcrt;es, in the finzl analysie thisg is

‘::) not material as the Department hés no jurisdiction over such
gquestions pursucnt te the [lontana tlater Use Act.

Finally, the Objector Robbin ceciks further provisicons in the

Proposal for Decision specifying penalties and damages for any
abhridgement of the riahts of a nricr eppronriator. Thig asserted
3| P L - i

relief misconcelves the nature of the permitting process. The

water use permit procedure is in addition to, and not in lieu of,
| . ) : &

any partigular pecrson's historic remedy at law. The Department

has no autheority to assess damages for future abridgements of

senicr rights, but instead is limited to the sole remedyv of

re&oking the particular water use permit that is the cause of the

O
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injury. See, MCA 85-2-314 (19€1). The Preposal for Decision,

| (E:) therefore, goes a& fer &s is posgible on the present record in
, _ _
protecting the righte of senicr appropriators.

The Department- amende the Propcsal for Decieion in this
matter on its own initiative according to the following
particulars. “he 500 gpm flow rate and the 803.5 acre-feet
specified therein are misleading in that such figures do not bear
any necessary cerrelation vith the Zpplicant's proposed fishery
use. hpplicants' actual intention as regards this particular use
is merely to keer and rairtein the ¢roundwater pit at a fﬁlly
filled level.

The startine point for any reasonced analysis of this use is a

recocnitior that rpplicent's proposec gyroundwater pit 1s & well

—
>
)
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in theory and fact., I[Ch 85-2- {& “"well" mcans

0 "any artificial opening or excavation in the ground, however
nade, by which vroundwater is sought or can be obtained or
through which it flows under natural pressures or is artificially
withdrawn"). The unigue feature to this well centers around

Applicaent's irtention to use the waters accumulating in the

"hbore" as a . fishery resource,.

Te come extont, Applicants may claim protection for these
s
waters merely asg. & integral component to their contemplated
irricoation and ctockwatering uses. Appropriaters are entitled to

2 reaconable means of divercion, State cx rel. Crovlev v,

Distriet Court, 108 lont. 89, 88 P, 2nd 23 (19235}, inecluding a

O
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- right to a reasonable pumping lift from wells., [DCA E5-2-401(1)
3 1¢8) Lowvever, these Mpplicants need not depend on these
= A - ! pE
richte for gprotection, as thelr avowed purpose is to Reep and

malinrtain & fishery. independent of these other uses.

&)

The Applicants are thus entitled to the most water that they

can use for this purpose, Savre v, Johnson, 33 lont. 15, 81 P.

382 (1905%), but any arount in excess thereof is an unrecasonable

anount and is chaoracterictic of waste. orden v, flexander, 108

ont. 208, 20 P. 2nd 160 (1939). thile the situation may exist
where persoens may reguire 500 gpm vy te €03.5 acre-fect per year
for a fishery in a 2.5 acre-feet inpoundment, this is not true in

thece circumst cod amount will ke

oy
3
o
o
=
.
=
—_
'
—
I
tn
O
re
g
-~
L
=
o]
o
(1]
-
2!
}u‘
P

inevitably misleading in the present circumstances, and such
arounrt cannct be used beneficially for Lypplicant's purpose. See

‘::) gencrally, Allen v, Petril, €69 ont, 373, 222 P, 451 (1%24).

The interntion of the Applicants og reflected in the record is

to store water for thelr particular fishery use. The 5060 ¢pn up
to 803.5 acre-feet per year cpoaks in terms of direct flow
measurement, and it is therefore, inapposite £o the approp:iative
intent reflected herein. Coupare [NCA £5-2~302 (1981) with MNCA

85-2-305 {(1981). The Applicants' well will also function as a .

-
reservoir, Fased on the anticipated size of the reservoir andé

the probable evaporative loss from such a surface acrcage, the
Department cencludes that five acre-feet ic the most water that
Arplicents can use for their announced purpose, and the permit

must reflect this volume.

O
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Based on the Findings of Facts and Conclusions of

Lavw as amended herein, anc subject to the bterms, rectrictions and

jinitations cescribed bLelovw, AL Jication for Deneficlal Tater Use

’

Pormit No. 34145-¢7CLJ ig hereby crarted to Gary and Joyce fiilscn

and Dobert and Diane Holst to appropriate 5 acre- fect per vear
for fishery purrposcs, which waters may be voed from January lst

to Decenb;er 31ct, inclusive, of each vear; and 5 gallons

T}
fot}
ry

mintte un to .5 zcre-fcet of water per year for gtock-watering
nurposes from Jaruary lst te Decenber 21lct, inclusive, of each

100 eallons ner minute ub to 7 acre-feel per year for
5 I ¥ i i

i

year; on
new sprinkler irrication from Hay lst threuch September 30th,
inciuvsive, of cach year. The place of une of the irrigation
vaters nrovided for herein shall be confined to 48 acres, nore or
less, compriced of 32 acrés in the ER1/4 and 16 acres in the
nrl/4 of Cection 24, Township 28 Yortn, Range 20 lest, u;l in
Flathead Courntyv., The p}ace of use provided for herein for
fishery purposes and stock-watering purposce shall be in the
ME1/4 of the PI71/4 of the 8E1/4 and the 3F1/4 of the 8SWl/4 af the
NB1/4 of Section 24, Townﬁhip 28 tlorth, Range 20 Vest, all in
Flazthead County. The source of su shall be groundwater, to
be diverted Ly groundwater pit at a point in the MEl/2 of the;?“
MIT1/4 of the ©01/4 and the S81/4 of the 8%1/4 of the NEl/4 of
Scétion 14, Township 28 Fortk, Rance 20 Vest, all in Flathead

County. The pricrity date for thie permit shall be Rpril 29 cf

CASE # 34145
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This permit is issued subjuct te the followirg expregscd

conditiong, restricticns and limitations.

r. Ihny richte evidenced herein are subject to all prior and
cxiegtine rights, and any final Cetermination of these rights as
provided by lentana Law. Dothing herein shall be constrﬁed to
cuthorize diversions by the Permittees to the Jetriment of any &
senior approprictor.

B. Nothin§ hercin shall be construed to effect or reduce the
Permittees' liability for damages which may be caused by the
exercice of this permit. 1ilor Cloes the Department, in issuing

this pernit, acknowledge any liabili

» for dapages that may be so

I

Y
caused, even if such damages in necessary and unaveidable
conscaucence of the exercise of this permit.

C. Permittces shall proceced with rezsonable diligence in the
construction of their eppropriction works and in actually
applying the waters provided for hercin to bencficial use.
January 1 of 1584, the Permittees shall have stocked the

1
1

groundvater pit with fish and shall thercafter keep it maintained

]

¢ as to provide habitat for a self-suctaining fishery.
D. The Pernittees shall in no event cauze to be diverted,
pursuant to this permit more water than is reasonably required

for the purpocsecs provided for hereln, : -

CASE # 34145
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s . E. In construction of the grcundwater pit, Permittees chzll

(::m not huild or dike up the arca adjacent to the pit area.

NCTICE
The Department's Final Order may be appealeé in accordance
with the Hontahé Mministrative Procedures Act by Filing a
petition in the appropriate court within thirty (30) days after

service ¢f the Final COrder,

w
DONE thie 22 7 day of / L1

Co O3 /@//ﬁ

Gary Fritz, pdministra¥or tatt Alilliams, Fearing LCxaminer

Departrent of~tlatural Department of Haturzl Resources
o Reseources and Conservation and Conservation

32 &, Ewing, Helena, BT 32 5. Bwing, Helena, !I'T 58620

(406) 4405 - 2872 (406) 449 - 3562

CACSE # 34145
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LEFCRE THE DEPARTMENT
OF RATURAL RESOURCES AND CORSERVATION
OF THE STATE OF MONTANA

LA B B BN B B BN R B

IN THE MATTER OF THE APPLICATION )
POR BEWEPICIAL WATER USE PERNIT )  PROPOSAL FOR DECISION
RO:, 34145-761LJ.BY GARY & JOYCE NILSON)
AMD'ROBERT & DIAKE HOLST )

LN B BN R R R BN BN AR

Pursvant to the Montana Water Use Act and to the contested
sase Provisions of the Montana Administrative Procedures Act, a

hearing in the above-entitled matter was held in Bigfork,
Montana.

STATEMENT OF THE CASE

The application in this matter seeks 300 gallons per minute
'up to 120 acre~feet per year for new sprinkler irrigation of 48
acres more or less from May 1 through September 30 of each year;
and 500 gallons per minute up to 803.5 acre-feet per year for
fish and wildlife purposes continuocusly throughout the year; and
S gallons per minute up to .5 acre~foot per year for
stock-watering purposes continuously throughout the year. The
place of use of the irrigation water claimed herein is alleged to
be located in Section 34, Township 28 MNorth, Range 20 West, all
ir Flathead County. The source of supply is claimed to be ground
water, to be diverted at a point in the MEl/4 NW1/4 SE1/4 and

CASE j# 34145
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the SE1/4 SW1/4 NBL/4 of Bection 34, Township 28 NWorth, Range 20 .
West, all in Flathead County. Pertinent portions of this T i
application were duly published for three successive veeks in the _
Daily Inter Lake, a newspaper of general circulation printed and l
published in Kalispell, Montana.
On October 3, 1981, an objection to the granting of this
Application was filed with the Department by Dora Grier, who
alleges generally that the use of waters as claimed by the
Applicant may cause high waters which may damage this Objector's
road. This Objector appeared personally at the hearing in this
matter.
On October 6, 1981, an objection va; filed with the
Department by Lawrence and Vivian Chirstenson. This objection
claime that Applicant's proposed use will raise the water table
upon this Objector’s land, and will result in a waste of monies.
This Objector appeared personally at the hearing in this matter.
On October %, 1981, an objection to the granting of thias
application was filed with the Department by Nita and Rand
Robbin. This obiection claims that the Applicant's proposed use
will interfere with these Objectors' previously appropriated
water, and will further interfere with these Objectors' dams and
ditches associated therewith. These Objectors appeared
personally at the hearing in this matter.

FINDINGS CF PACT
1, The Application in this matter was duly and regularly
filed with the Department of Natural Resources and Conservation

on hpril 29, 1981, at 5:10 p.m.
2

CASE # 34146
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2. The Applicants have a bona fide intent to approriate
water pursuant to a fixed and definite plan and are not

attempting to speculat® in the water resource.

3. The use of 5 gallons per minute Up to .5 acre-foot per
year continuously throughout the year tor stock-watering purposes
would be of material benefit to the Applicants. Moreover, the
volume of water requested is a reasonable quantity in view of the
Applicants’ intentions to keep and maintain up to 32 head. The
Applicants® propsed use of water for stock-vatering purposes is
therefore a beneficial use.

4. The use of 500 gallons per minute up to 803.5 acre-feet
per year for a fishery would also be of benefit to the
Applicants. The volume requested is predicated upon depth of
water required for a self-sustaining fishery. The use of such
volume for such purposes is a beneficial use. In any event,
after the initial filling of Applicants' proposed pit, the anpual
draw on the source for this particular use will be only that
apount of water required to compensate for evaporative losses.

5. The Applicants' use of water for new sprinkler irrigation
will also be of material benefit to them. 'The place of use for
such irrigatjon waters will be 32 acres in the SE1/4 and 16 acres
in the NE1/4 of Section 34, Township 28 North, Range 20 West, all
in Flathead County.

6. The use of 300 gallons per minute up to 120 acre-feet per
year for such irrication purposes is an unreasonable estimate of

the gquantity of water required for Applicants' purposes. The

CASE #3445
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soils that comprise the place of use are characterized by & very

high moisture retaining capacity. By victue of the efficiency to

be expected by a sprinkler irzigation system, 300 gallons per
rinute up to 7% acre-feet per year is the wmcst water that
Applicants can reasonably require for their agricultural purpose.

7. The Aipplicants's intend to Construct a pit by excavating
the ground aces in approximate dimensions of 300 feet by 75 feest
by 12 feet deep. 1Ine outlet to such pit will have adjustable,
screened gates that will control the outlet flow of water. Prom
this pit, waters will be diverted for irrigation purposes by
means of pump and pipelines.

8. The source of supply for Applicants' uses will be groond
vater infiltrating & ground water pit.

9. The place of use of the waters to be used for stock
vatering and fish purposes will be in the KE1/4 WW1/4 SE1/4 and
the SE1/4 EW1/4 NEL/4 of Section 34, Township 28 Forth, Range 20
Weet, all in Plathead County.

10, The ground water pit which is the point of diversion
will be located in the SE1/4 8W1/4 NEl/4 and the NE1/4 NW1/4
SE1/4 of Section 34, Township 28 North, Range 20 VWest, all in
Flathead County,

11. The Applicants' proposed means of diversion are
reasonable and adequate for their intended purposes.

12. The ground waters Applicants seek to appropriate are
tributary to Rose Creek.

13. There are surplus waters available for Applicants' uge

CASE # 34145
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in the amounts they seek and during the periods Suring which they
seek the usc of ¢t water,

14. There ar: RO permits or wvater reservation which the
Present applicati.: can conceivably affect,

15. T™h$ wate:s that will collect in the ground vater pit

wvill rise no higl :t than the water table level in the adjoining
area.

16. The Applicgnts! Proposed use will not adversely affect
the rights of any prior appropriator.

CONCLUSIONS OF LAW

1. The priority date for the permit issued in this satter
shall be April 29, 1881, at 5:10 p.m. This is the date and time
at which the application was duly and reqularly filed with the
Depa:-.ment of Natura]l Resources and Conservation. Sce MCA
85-2-401(2) (1981),

2. The Department is mandated to issue a new water permit {f
the following conditions or criteria exist,

(1) there are Unappropriated waters in the
gourceof supply:

(a) at times when the water can be put to the use
Proposed by the applicant;

(b) in the amount the applicant seeks to
appropriate; and

(¢) throughout the Period during which the
applicant geeks to appropriate, the amount requested is
available;

(2) the rights of a Prior appropriator will not
be adversely affected;

{3) the proprosged means of diversion,
construction, and opertion of the appropriation works
are adequate;

(4) the proposed uge of water is a beneficial

use;

CASE # 34us
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reasonably with other planned uses or developments for
wvhich a permit has becn isBued or for which water las
been reserved;
(6) an applicant for an appropristion of 10,000
acre-feet a year or more and 1% cubic feet per second or
nLtoe proves clear and convineing evidence that the

tights of a prior appropriator will not be adversely
affected;

{7) except as provided in subsection (6), the
applicent proves by substantial credible evidence the
criteria listed in subsections (1) through (5).

3. The Applicants are reguired to establish the
conditions or criteria by substantial credible evidence, as
they are seeking less than 15 cubic feet per second and less
than 10,000 acre-feet per year. MCA 85-2-311(7) (1981).

4. Applicants' proposed use of water-tor stock
wvatering, fishery production, and irrigation will be of
material benefit to themselves and therefore such uses
belong to the class of uges that may be described as
beneficial. See MCA 85-2-102(2) (1981). ("Beneficial use®,
unless otherwise provided, means the use of water for the
benefit of the appropriator, other persons, or the public,
including but not limited to agricultural (including stock
water), domestic, fish and wildlife, industrial, irrigation,
mining, municipal, power, and recreational uges.")

5. The use of five (5) gallons a minute up to .5 acre
feet per year is a reasonable estimate the quantity of water
required for Applicant's gtock watering purposes. Segg

generally, Worden v. Alexander, 108 Mont. 208, 90 P. 2nd 160

{1939) .,

i
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6. The use of five hundred (500) callons a minute up to

803.5 acre feet per year is a reasonable estimate of the
quantity of water required for applicant's fishery
purposes. This quantity is predicated in the main on the
depth of water that is required so as to provide sufficient
oxygen and other habitat requirements for a self-sustaining
fishery. After the initial fill of the groundwater pit, the
amount of water required for applicant's fishery purposes
will be only that amount needed to offset evaporative losses
from the preceding year.

7. The use of three hundred (300) gallons a minute up
to 120 acre feet per year for new sprinkler irrigation of 48
acres is an unreasonable estimate of the quantity of water
required for Applicant's purposes. In view of the high
moisture retention capacity of the soils that comprise the
place of use, 75 acre feet of water per year is the aust

water that Applicants reasonably require for their purpose.
See Sayre v. Johnson, 33 Mont. 15, 81 P. 389 (1905), Worden
v. Alexander, 108 Mont. 208, 90 P. 2nd 160 (1939).

8. The place of use of Applicant's irrigation waters
will total 48 acres more or less, being comprised of 32
acres in the SE1/4 and 16 acres in the NE1/4 of Section 34,

Township 28 North, Range 20 West, all in Flathead County. 5éu'_ 3‘_‘"‘_{5

9. The place of use of Applicants' ctnrk wabawio- - 2
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WN1/¢ of the BE1/4 and the BEL/4 of the BN1/4 of the NE1/4
of Bectien 34, Township 28 north, Range 20 West, all in
Plathead County.

10. The source of supply for Applicant’s proposed uses
vill be groundwater, with the point of diversion located in
the NE1/4 of the ¥W1/4 of the SE1/4 and the BE1/4 of the
8W1/4 of the NE1/4, Section 34, Township 28 North, Range 20
West, all in Plathead County.

1l. The groundwaters the Applicants propose to divert
are tributary to Rose Creek. The Applicants' proposed means
of diversion are reasonable and adequate for their intended
purposes, and such means will not result in the waste of the
vater resource. fSas State ex rel.Crowley v, District Court,
108 Mont. 89, 88 P, 2nd 23 (1939).

12. The Applicants have a bona fide intent to
appropriate water pursuant to a fixed and definite plan, and
they are not attempting to speculate in the water resource,
Sss Toohey v.Campbell, 24 Mont, 13, 60 P. 396 (1900). The
fact that Applicants intend to wait several years before
stocking the groundwater pit with fish does not militate
against this conclusion. This hiatus is engendered by the
need to assure that the groundwater pit iteelf will remain
stable,
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13. There are sutplus or unappropriated vaters
Available for Applicant's Proposed uses throughout the times
that they seek to use the vaters. The problem indicated by
the record is not a scarcity of water, but instead & glut of
water to the extent that it imposes substantial drainage
Problems. In any ¢vent, the waters proposed to be diverted
by the Applicants are tributery to Rose Creek, and
“downstrean” from any of the water uses of the Objectors to
this matter.

14. The Applicant's ptoposed uses will not adversely
effect the rights of that in prior appropriated period. The
concerns prompted by the record are not deprivetions of
water to prior uses, nor coulg they be ir light of the
direction of water flow indicated by the record. Instead,
the concern reflected herein is that Applicant's proposed
use will further aggravate drainage problems for the
Objector water users. However, the water infiltrating the
Applicant's ground pit simply cannot rise any higher than
the water table level of the adjoining area, unless
Applicante ghould build up or dike up the adjoining areas
around the pit. This is not what the Applicant intends. Asg
4 matter of hydrology, a simple "window® or well in the
groundwater area will not create a buildup in adjoining
water tables, unless this well-type structure is
artificially built up such that the waters impoundec therein

are subject to additional hydraulic head.

CASE # 34145
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that mueh of the acuifer in this ares appesrs to be confined
or, at least, semi-confined, such that artesian conditions
re produced. Ilowever, Appllcqnt'l prtoposed impoupdaent
does not appear by the avidence to threaten &Ny penetration
of the contining clay area. At any event, {f artesian flows
are produced by Applicant's pit, they will simply discharge
thzough the outlet gate and runoff toward Rose Creek.

In any event, Applicant forever remains subject to any
objector's claims ir this matter. A permit merelv licenses
8 prospective appropriatoer to begin his appropriation. A
completed appropriation must awart actual application of the
vater to beneficial use. Ses generally Balley yv. Tintinger,
45 Mont. 154, 122 F, 575 (1912}, Thus, MCA 85-2-315
provides for the issuance of a Certificate of Water Right at
such time that Applicants may complete their appropriation.

Nothing in the permit procedures waives any right of any
person. Applicants' water use inevitably remains junior to
all established water uses, The funcamental rule is "first
in time, first in right®". HCA BS5-2-401 (1981). Wor does
this permit authorize the Applicante to disregard the
Property tigpt or 1ntereét of any persons, including the
objectors to this matter. The permit procedure merely
contemplates a "first look," with an eye to forestalling any
attempted appiopriations that inevitably must work
mischief. It cannot and does not make any final

determination of any party's

10




righta, but instead merely authorises the Applicent to
proceed with his contemplated plans if he 8¢ desires.

-

Thecefore, if the actuasl impacts of Applicants' use is not
in accordance with the £indings and conclusions rendered
; herein , the objectors to this matter may nonetheless have

their day in ccurt,

WHEREPORE, based on these Pindings of Fact and
Conclusions of Law, the following proposed order is hereby
issued

Subject to the terms, testrictions and limitations
below, Application for Beneficial t/ater Use Perait Mo.
34145-876LJ is hereby granted to Gary and Joyce Wilson and

Pobert and Diane Holst to appropriate 500 gallons per minute

L é up to B03.5 acre-feet per year for fishery purposes from
Iy i January 1 to December 31, inclusive, of each year; and 5
5 {
‘h— - | gallons per minute up to .5 acre-feet of water per year for
|

stock-watering purﬁosel from January ! to December 3:,
inclusive, of each year; and 300 gallons per minute vp to 75
ac:e-feét per year for new sprinkler irzigation from May 1
to September 30, inclusive, of eich year. The blace of use
of the irrigation waters provided for herein shall be
confined to 48 acres comprised of 32 acres in the SF1/4 and
16 acres in the NE1/4 of Section 34, Township 28 North,

Range 20 Vest, all in Flathead County. The place of use of
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the waters provided for herein for fishery purpcses and
stock-watering purposes shall be the NE1/4 WW1/4 SE1/4 and
the SE1/4 BW1/4 MNE1/4 of Section 34, Township 28 North,
Range 20 West, all in Plathead Countv. The source of supply

shall be groundwater, to be diverted by & groundwater pit at
a point in the NE1/4 NW1/4 SE1/4 and the SE1/4 SW1/4 NE1/4
of Section 34, Township 28 North, Range 20 West, all in
Flathead County. The priority date for this pernit shall be
April 29 of 1980 at 5:10 p.w.

This permit is issued subject to the following eXpresa
conditions, restrictions and limitations.

A. Any rights evidenced herein are subject to all prior
and existing rights, and any final determination of these
rights as provided by Montana law. HNothing herein shall be
construed to authorize diversions by the Permittee to the
detriment of any senior apprepriator.

B, PNothing herein shall be construed to affect or
reduce the Permittees' liability for damages which may be
caused by the exercise of this permit. Nor does the
Department in issuing this permit acknowledge any liability
for damages that may be s0 caused, even if such damage is
the necessary and unavoidable conseguence of the exercise of
this permit,

C. Permittees shall proceed with reascnable diligence
with the construction of their appropriation works and in
actually applying the waters provided for herein to
beneficial use., By Januvary 1, 1984, the Permittees shall

12
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have stocked the groundwater pit with fish and shall
thereafter keep it maintained so as to provide habitat for a
self-sustaining fishery. The Permittees shall in no event
cause to be diverted pursuant to this permit more water than
is reasonably required for the purposes provided for herein.

D. In construction of the groundwater pit, Permittees
shall not build or dike up the area adjoining or adjacent to
the pit ares.

ROTICE
This Proposal for Decision is offered for the review and
comment of all parties of record. Objections and exceptions
nust be filed with and received by the Department of Katural

Resources and Conservation on or before March 10, 1982,

DORE this _z‘_& day of w—. 1982.

Depactment of Hatural Resources
and Conservation

32 B, Pvwing, Ilelona. MT 59620
(406) 449 - 3962
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- MNTIDAVIT OF SERVICE
- PROPOSAL FOR DERCISION

TV
T
S

preant to the requiresents of Section 85-2-309, MCA, on o 193 .
h-1115l1h-ilm|th-lldx.dllntllllix,'c-rtﬂﬁadlldl‘.5515==§“h-J'_-
by the Department on the spplication by Wi - ggg;:*tkn

1. Gary & Joyoce Wilson, 3220 A Bwy 93 South, Kalispell, MT 59901

2. Robert & Diane Holst, 13 Hathaway Ln., Kalispell, NT S$9501

3. Dora Grier, 1398 Riverside M., Bigfork, NT 59911

4. Lawrence & Vivian Christensen, 25% Dyer Rd., Kalispell, NT 359301
S. MNita G. Robin, Rand Robbin, Rt. Box 101, Bigfork, MT 59911

6. m Brasen, Kalispell Field Office (regular inter-department

=)
.

Matt Williams Hearing Examiner, DNKC, Helena, NT (hand deliver)
e~
o t
| - |
i DEPARIMENT OF WATURAL REBOURCES AlD OMSERVATION
}
i by -
| » SINTE OF NONINRA ) i i
! ) o,
Oounty of lewis & Clark }
On this day of
! mmumm:'
1 to ba the ist
7 mnt or the persons who exmcutsad the instrument on béhalf of said Department,
acknowladged to we that such Dspartmont executed the same.
IN WIDNESS WEREOF, I have hereunto
smal, the day and year in this certificate fi
Residing at Helena, MT
, My Comission Expires 1/21/84
—
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