BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* k k k * * K *

IN THE MATTER OF THE APPLICATION
FOR CHANGE OF APPROPRIATION WATER
RIGHT G(W)032359-76G BY VIRGIL D.
AND BARBARA J. GOCHANOUR

FINAL
ORDER

* % % % * * % &

The Proposal for Decision (Proposal) in this matter was
entered on January 14, 1997. BApplicants filed a timely exception
to the Proposal but did not request an oral argument hearing.

The Proposal recommended denying an authorization to change
on the basis Applicants had not provided a preponderance of
evidence there would be no adverse effect to other water rights.

For this review, the Department must accept the Proposal’s
Findings if the findings are based upon competent substantial
evidence. The Department may modify the conclusions of law if it
disagrees with the Proposal for Decision. Mont. Code Ann. § 2-4-
621 (3) (1995) and Mont. Admin. R. 36.12.229 (1995). The
Department has considered.the exceptions and reviewed the record
under ?hese standards and the Department finds that the Proposal
for Decision is supported by the record and properly applied the
law to the facts.

Applicants excepted to Finding of Fact 8 on the basis the
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Hearing Examiner did not conduct a site visit. Mr. Gochanour
believes a site visit would have made a difference in the outcome
of the Proposal. It would not have made a difference. The
Hearing Examiner is not recommending denying the Applicants’
water right. That is for the Water Court to decide. Applicants’
simply did not provide a preponderance of evidence there would
be no adverse effect to other water rights and that being the
case, the change cannot be granted.

Having given the exceptions full consideration, the
Department of Natural Resources and Conservation adopts the
Findings of Fact and Conclusions of Law as contained in the
Proposal for Decision for this Final Order. Based upon the
Findings of Fact and Conclusions of Law, the Department of
Natural Resources and Conservation makes the following:

ORDER

Application to Change Appropriation Water Right G(W)032359-

76G by Virgil D. And Barbara J. Gochanour is denied.
NOTICE

The Department’s Final Order may be appealed in accordance
with the Montana Administrative Procedure Act by filing a
petition in the appropriate court within 30 days after service of

the Final Order.
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If a petition for judicial review is filed and a party to
the proceeding elects to have a written transcription prepared as
part of the record of the administrative hearing for
certification to the reviewing district court, the requesting
party must make arrangements with the Department of Natural
Resources and Conservation for the ordering and payment of the
written transcript. If no request is made, the Department will
transmit a copy of the tape of the oral proceedings to the

district court. .

X il L
Dated this day of T 1997.
/ ‘
[ e s A
Gary Fritz, '

?c{lr{zs’t’rétéf/
Water Resourges Division

Department of Natural Resources
and Conservation

P.O. Box 201601

Helena, MT 59620-1601

(406) 444-6605

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the
foregoing Final Order was duly served upon all parties of record,

. Th
first class mail, at their address or addresses this —day of

W
7 1997, as follows:
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Virgil D. Gochanour

Rarbara J. Gochanour

113 Warren

Anaconda, MT 59711

T.J. Reynolds, Manager

Jim Beck, CES

Helena Water Resources
Regional OCffice

P.O. Box 201601

Helena, MT 59620-1601

Donald Beighle
P.O. Box 711
Deer Lodge, MT 59722

Sadie M. Johnson
4511 Hiway #48
Anaconda, MT 53711

Vivian A. Lighthizer
Hearing Examiner

Water Resources Division
P.O. Box 201601

Helena, MT 59620-1601

QJ\J\&*\ w\\ L&\\Q\XMQ

Cindy G. <.\Smpbe11 §
Hearings Unit Legal Assistant
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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % * * *k % Kk *

IN THE MATTER OF THE APPLICATION ) FPROPOSAL
FOR CHANGE OF APPROPRIATION WATER ) FOR
RIGHT G(W)032359-76G BY VIRGIL D. ) DECISION
AND BARBARA J. GOCHANOUR )

* % % % * % * *

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedure Act, a
hearing was held in the above-entitled matter on October 24,
1996, in Anaconda, Montana, to determine whether an authorization
to change appropriation water right should be granted to Virgil
D. and Barbara J. Gochanour (Applicants) for the above-entitled
application under the criteria set forth in Mont. Code Ann. § 85-
2-402(2) (1995).

APPEARANCES

Applicants appeared at the hearing by and through Virgil D.
Gochanour.

Objector Sadie M. Johnson appeared at the hearing by and
through counsel, Donald J. Beighle.

Robert H. Johnson appeared at the hearing as a witness for
Objector.

James Beck, CES with the Helena Water Resources Regional
Office of the Department of Natural Resources and Conservation

(Department), attended the hearing and was called to testify by

Objector.




EXHIBITS
Applicants offered one exhibit which was accepted into the
record without objection.

Applicants’ Exhibit 1 is a one-page letter from Douglas

Ritter, Water Master, addressed To Whom It May Concern, confirm-
ing that Virgil and Barbara Gochanour are the current owners of
Claim 76G-W-032359-00 (Water Court Case 76G-84) .

Objector offered nine exhibits which were accepted into the
record without objection.

Obijector’s Exhibit A is a seven-page Memorandum of Agree-

ment. The agreement is between Montana Resources, Inc. (MRI) and
Montana Resources, a partnership, and Ueland Ranches, Inc. and
Jegs Eighorn.

Objector’s Exhibit B is a copy of the tax assessment for

property north of Highway 48 in the E% of Section 27, Township 5
North, Range 10 West, Deer Lodge County, Montana, owned by Virgil
C. and Virgil D. Gochanour.

Objector’s Exhibit € is a two-page certified copy of a deed

transferring property located in the W¥NEY, and the NWX of
Section 27, Township 5 North, Range 10 West,‘Deer Lodge County,
Montana,® together with 60 miner’s inches of the waters of Warm
Springs Creek from Florence and George W. Orme to H. C. Gardiner

on December 30, 1916.

'Unless otherwise specified, all land descriptions in this
Proposal are located in Township 5 North, Range 10 West, Deer
Lodge County.

9
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Objector’s Exhibit D is a one-page certified copy of a deed

transferring property located in the WkNEHX, and the NWY¥% of
Section 27, together with 60 miner’s inches of the waters of Warm
Springs Creek from H. C. Gardiner and Carrie P. Gardiner to the
Anaconda Copper Mining Company (Anaconda Company) on March 19,
1917,

Obijector’s Exhibit E consists of three pages which are

certified copies of portions of the Warm Springs Creek Decree
igsued by the District Court of the Third Judicial District of
the State of Montana, in and for the County of Deer Lodge. The
third page haé red brackets around the number 25, identifying
that portion which pertains to the water right claimed by Appli-
cants.

Objector’s Exhibit F is a two-page certified copy of a

Warranty Deed transferring all of the E¥ of Section 27, lying
north and west of the northerly boundary of the Montana State
Highway as described in the deed in Book 70 of Deeds at page 572
to Virgil D. Gochanour and Barbara J. Gochanour.

Objector’'s Exhibit G is three-page certified copy of a

Report of Water Commissioner for the distribution of water from

August 10 to September 30 of 1936.

Objector’s Exhibit H is a four-page certified copy of the
Report of Water Commissioner for the distribution of water from
July 26, 1937, to Octcber 1, 1937.

Obijector’s Exhibit I is a seven-page document listing the

Warm Springs Creek Water Rights by priority date.




The Hearing Examiner, having reviewed the record in
this matter and being fully advised in the premises, does hereby
make the following:

FINDINGS OF FACT

i. Application for Change of Appropriation Water Right
G(W)032359-76G 1in the ﬁame of and signed by Virgil D. Gochanour
and Barbara J. Gochanour was filed with the Department of Natural
Resources and Conservation (Department) on May 22, 1995.
(Department file.)

2. Pertinent portions of the appliéation were published in
the Anaconda Leader, a newspaper of general circulation in the
area of the source, on September 6, 1995. Additionally, the
Department served notice by first-class mail on individuals and
public agencies which the Department determinéd might be inter-
ested in or affected by the application. One objection to the
proposed change was received by the Department. Applicants were
notified of the objection by a letter from the Department dated
November 9, 1995, (Department file.)

3. Applicants seek to change the point'of diversion and
place of use of a water right claimed by Statement of Claim 76G-
W-032359. The point of diversion would be changed from the
SWYSWYSWY to the NWYNWY%SEY of Section 27. The place of use would
be changed from 78.74 acres in the NE% of Section 27 to 6.00
acres in the NWSEY, 55.00 acres in the NEY%, and 18 acres in the
SYUNWYSWY, for a total of 79.00 acres, all in Section 27.

(Department file and testimony of Virgil Gochanour. )




4, Applicants have proven by a preponderance of evidence
the proposed diversion, construction, and operation of the
appropriation works are adequate. Applicants propose to use a 30
horsepower pump in Warm Springs Creek to pump water into a six-
inch mainline with five-inch laterals to supply a wheel line
sprinkler system. The system would be designed by the Natural
Resource Conservation Service of the U.S. Department of
Agriculture, formerly the SCS. (Department file and testimony of
Virgil Gochanour.)

5. BApplicants have provided a preponderance of evidence
they have possessory interest, or the written consent of the
person with the possessory interest, in the property where the
water is to be put to beneficial use. RApplicants own the proper-
ty where the water would be put to beneficial use. {Department
file.)

6. Irrigation is a beneficial use of water. Applicants
stated they wish to irrigate the property to make "a better place
out of it." Applicants would therefore benefit from the
irrigation. See Mont. Code Ann. § 102{a) (1995). (Testimony of
Virgil Gochanour.) |

7. No objections relative to water quality were filed
against this application nor were there any objections relative
to the ability of a discharge permit holder to satisfy effluent
limitations of his permit. (Department file.)

8. Applicants have failed to provide a preponderance of

evidence that there would be no adverse effect to other water
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rights. There are no planned uses Or developments for which a
permit has been issued or for which water has been reserved.
However, the underlying water right, Statement of Claim 76G-W-
032359, has not been used at the acreage designated to be taken
out of irrigation on this application for approximately 89 years.
It has not been used for any purpose since the Mount Haggin
conveyance in 1965. During that time, other water users have
been able to use water rights with later priority dates on Warm
Springs Creek that could be adversely affected if Applicants
begin to irrigate at this time. Applicants offered no evidence
at the héaring to show no adverse effect. Since it is the
Applicants’ burden to provide a preponderance of evidence there
would be no adverse effect to other water rights, Applicants have
failed to meet their burden of proof. {(Testimony of RoEert
Johnson; Objector’s Exhibits A, B, D, and I; and testimony of
Virgil Gochanour.)

Based upon the foregoing Findings of Fact and the record in
this matter, the Hearing Examiner makes the following:

CONCLUSTIONS OF LAW

1. The Department gave proper notice of the hearing, and
all_substantive procedural requirements of law or rule have been
fulfilled; therefore, the matter was properly before the Hearing
Examiner. See Findings of Fact 1 and 2. Mont. Code Ann. § 85-2-
402 (1995).

2. Applicants have not met the criteria for issuance of an

authorization to change appropriation water right. See Findings

-6~
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of Fact 8.
Based upon the foregoing Findings of Fact and Conclusions of
Law, the Hearing Examiner makes the following:

PROFOSED ORDER

Application to Change Appropriation Water Right G(W}03235%9-

76G by Virgil D. and Barbara J. Gochanour is denied.
NOTICE

This proposal may be adopted as the Department’s final
decision unless timely exceptions are filed as described below.
Any party adversely affected by this Proposal for Decision may
file exceptions with the Hearing Examiner. The exceptions must
be filed and served upon all parties within 20 days after the
proposal is mailed. Parties may file responses to any exception
filed by another party. The responses must be filed within 20
days after service of the exception and copies must be sent to
all parties. No new evidence will be considered.

No final decision shall be made until after the expiration
of the time period for filing exceptions, and due consideration
of timely exceptions, responses, and briefs.

Y
Dated this f“f-ﬂday of January, 1997.

& //////M/ 5 ;/é/%%
Vivian A. Vﬁi@ it 1zer
Hearing Examin

Department of tural Resources
and Conservation

P.O. Box 202301

Helena, Montana 59620
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the
foregoing Proposal for Decision was duly served upon all parties
of record, first class mail, at their address or addresses this

- .
}kvLﬁday of January, 1997, as follows:

Virgil D. Gochanour Sadie M. Johnson
Barbara J. Gochanour 4511 Hiway #48
113 Warren Anaconda, MT 59711

Anaconda, MT 59711

Donald J. Beighle
T.J. Reynolds, Manager P.0O. Box 711
Jim Beck, CES Deer Lodge, MT 59722
Helena Water Resources
Regional Office
1520 E. 6th Avenue
Helena, MT 59620-2301

ol N c@m&)m

Cindy G. Campbell
Legal Assistant






