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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* * % %k % % % * % %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO.32095-s876LJ BU ESTHER L. AND )
ALLEN C. ERICKSON )

* * & & ¥ & * % &* *

No exceptions have been made to the Proposal for Decision in
this matter as entered by the Hearing Examiner on July 15, 1982.
Therefore, the Proposal for Decision in this matter is hereby

adopted as Final.

FINAL ORDER

1. The combined diversions of water pursuant to this permit
and Certificate of Water Right No. 25751-g76LJ shall not exceed
10 gallons per minute up to 1.5 acre-feet per annum.

2. The water diverted pursuant to this permit shall be
diverted in the NW1l/4 NWl/4 SE1/4 of SEction 22, Township 31
North, Range 21 West, Flathead County, and shall be used within
the same legal description.

3. Waters diverted pursuant to this permit shall be diverted
from January 1 to December 31, inclusive, of each year for

domestic purposes.
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4. This permit is subject to all prior existing water rights
in the source of supply. Further, this permit is subject to any
final determination of existing water rights, as provided by
Montana law.

5. The Permittee shall install a control shut-off valve at
the point of diversion so that waters diverted pursuant to this
permit can be regulated during such times when water may not be
available for appropriation pursuant to this permit.

6. The issuance of this provisional permit by the Department
shall not reduce the Permittee's liability for damages caused by
the Permittee's exercise of this provisional permit, nor does the
Department in issuing the provisional permit in any way

acknowledge liability for damage caused by the Permittee's

~exercise of this provisional permit.

7. The issuance of this permit in no way relieves the
Permittee of the responsibility of complying with other
applicable local, state or federal statutes which may need to be
complied with prior to the diversion of the waters granted

herein.

NOTICE
The Department's Final Order may be appealed in accordance

with the Montana Administrative Procedures Act by filing a
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petition in the appropriate court within thirty (30) days after

( f service of the Final Order.

DONE this /0 day of / ?ij/ v, 1982.

N dit ol

David Pengelly, ear1 g Examiner
Department of Natural/Resources

Department

Resources and Conservation and Conservation
32 S. Ewing, Helena, MT 32 S. Fwing, Helena, MT 59620
(406) 449 - 2872 (406) 449 - 3962
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AFFIDAVIT OF SERVICE
Final Order

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Beverly J. Jones, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and says
That on November 16, 1982, she deposited in the United States mail,
certified mail, return receipt requested mail, an order by the
Department on the Application by Allen & Esther Erickson, Application
No. 32095,for a Permit to Appropriate water, addressed to each of the
following persons or agencies:

1. Allen & Esther Erickson, p. 0. BOX 1719, whitefish, MT 59937
2, Jake & Alice Voermans, 2775 Dillon Rd., Whitefish, MT 59937
3. Dwayne & Marlene Becker, 1025 Monegan Rd., Whitefish, MT 59937

4. Chuck Brasen, Kalispell Field Office, DNRC, (inter-department
mail)

5. Dave Pengelly, Hearing Examiner, DNRC (inter-department mail)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

on this 16th day of November, 1982, before me, a Notary Public in
and for said state, personally appeared Beverly J. Jones, known to me
to be the Hearing Recorder of the Department that executed this
instrument or the persons who executed the instrument on behalf of
siid Department, and acknowledged to me that such Department executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above
written.

TP -
Notary Pub or the State of Montana

Residing a obntana City, Montana
My Commissio® expires 3/1/85
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fer the preposed application s the M11/4 1M1/ £R1/4, Section
22, mownship M Yorth, Range 21 Yest, M.P.l,, Platlead County,
Montana,

The pertinent portione of this applicotion were duly
publiched fer tlree cuccessive weeks ir the paily Inter Lake, a
newspaper of gener2l circulation printed and published in
"alispell, Montana.

On May 26, 19F1, an objection to the granting of this
application was [iled with the Department by Jake and Alice
oerrans., ‘This objection steted that curing the dry sunner
months there was not sufficient water in the source to provide
livestock water for the Objectors,

On lay 27, 1°P1, 2n objection to the granting of this
application was filed with the Departnent on behalf of Dwayne and
"arlene Tecker. The objection stated the current inacdequacy of
the source durinc the dry surner months and that the source was
net sufficiert to provide water for any new permits. The

Chjectors stated that they use the veter for livestock purposes.

FXHIPITS

The Mpplicent offered inte evidenc: the following exhibits,

to-wit;

-1 % hand=drawn map depicting the Ipplicant's projosed
diversion structire, conveyance fecilities, and
return flow to the creek provisions,

r=2 A hand-drewn diagrem of the actual cistern systei
and diversion cictern sygten from the strcam,

—
-
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These exhibits were received into the record with no
objections,

Mo exhibits were introduced on behalf of either of the
Objectors or the Department,

pased on the information contained in the Department’'s file
in this matter and the lnformatton presented at the hearing, the
hearing examiner hereby makes the following Findings of Fact,

Conclusions of Law, and Order:
FINDINGS OF FACT

1. The Department of Natural Resources and Conservaticn has
jurisdiction over the subject matter herein and over the parties
hereto, whether they have appeared or not.

2. The Applicant has a vona fide intent to appropriate water
pursuant to a fixed and definite plan, and is not attempting to
speculate in the water resource.

3. That the Applicant's intended use of water for domestic
purposes is a beneficial use.

4. The Applicuant intends to divert the waters claimed herein
by means of an infiltration gallery and to transport the water to
a place of use by means of a pipeline.

5. The source of water for the Applicant's proposed
diversion is Walker Creek, a tributary of the Whitefish River.

6. The Applicant intends to divert water in the NWl1/4 Nwl/4
SE1/4, Section z2, Township 31 North, Range 21 west, Flathead
County, Montana, and to use the water within the same described

legal description.
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T+ The vaters sought under this application are to be used
in conjunciion with C!ltlttliln..f_ﬂblli Right Mo, 257514761
for five gallons per minute up to 1.5 acce=foct per annun for
denestic purposes,
"+ The source of supnly ic a spring=fcd stream that has
aencrally constant flows throughout the year.
® The source of supply has provided sufficient water for P
both of the Objectors' claimed stockwater uses ir recent years, “
except for the year of 1973, which was an extremely dry year. -
10. Flow measvrements of Malker Creek at five sites during
feptember and October of 1981 indicate that the base flow of
"alker Creek is in the neighborhood of 550 to 1100 gallons per
ninute.
1. The Department's water rights records as of Rugust 25,
1981, indicate that a tectal of 217 gallons per minute are claimed
by prior rights on 'alker Creek.
12. There are no pending permits listed in the record which
ray be potentially affected by the hpplicanc's proposed
diversion,
13. There are no water reservations listed in thLe record
which would he adversely affected by the Applicant's proposed

diversion,

' , CONCLUSIONE OF LA :
Coan® 39095 '

1, 'MCA £5-2-311, 1979, directs the Nepartment of Matural
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{1) there are unappropriated waters in the source
of supply:

ta) at times when the water can be put to the use
proposed by the applicant;

(b) in the amount the applicant seeks to
appropriate; and

(¢) throughout the period during which the
applicant seeks to appropriate, the amount requested is
available;

{2) the rights of a prior appropriator will not be
adversely affected;

(3) the proposed means of diversion or construction
are adequate;

(4) the proposed use of water is a benef icial use;

(5) the proposed use will not interfere
unreasonably with other planned uses or developments for
which a permit has been issued or for which water has been
reserved;

(6) an applicant for an appropriation of 10,000
acre-feet a year or more or 15 cubic feet per second or more
proves by clear and convincing evidence that the rights of a
prior appropriator will not be adversely affected.

2. The Department has jurisdiction over the subject matter
herein and over the parties hereto, whether they have appeared or
not.

3. The Applicant's intended use of water for domestic
purposes is a beneficial use.

4. The Applicant's proposed means of diversion and
construction are adeguate.

5. The application as limited herein will not unreasonably
affect developments for which a permit has been issued nor will
it affect any water reservation.

6. The applization does not exceed 10,000 acre-feet or 15
cubic feet per second.

7. There exists unappropriated water in the source of supply
in the amount the Applicant seeks to appropriate, at times when

the water can be put to the use proposed by the Applicant, and
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throughout the period during which the Applicant seeks to

appropriate said water, the amount requested is available.
8. That the total amount of water that can be beneficially

used by the Applicant is 10 gallons per minute not to exceed 1.5

acre-feet per annum,

WHEREFORE, based on these Findings of Fact and Conclusions of
Law, the following Proposed Order is hereby issued. Application
fo Reneficial Water Use Permit No. 32095-s76LJ by Esther L. and
Allen C. Erickson is hereby granted subject to the following
restrictions:

1. The combined diversions of water pursuant to this permit
and Certificate of Water Right No. 25751-g76LJ shall not exceed
10 gallons per minute up to 1.5 acre-feet per annum.

2. The water diverted pursuant to this permit shall be
diverted in the NWl/4 NW1/4 SE1/4 of SEction 22, Township 31
North, Range 21 West, Flathead County, and shall be used within
the same legal description.

3. Waters diverted pursuant to this permit shall be diverted
from January 1 to December 31, inclusive, of each year for
domestic purposes.

4. This permit is subject to all prior existing water rights
in the source of supply. Further, this permit is subject to any
final determination of existing water rights, as provided by

Montana law.
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T, "™he Permittoe shall fnotall a control shut~off velve st
the poirt of diversion vo that waters diverted pursuant to this
rerrit can be regulated durina such tines whon water nay not be
available for approrcriation purguant to this permit.

f. ™e issuance of this provisiona) permit Ly the Department
€hall net reduce the Permittee's 1iability for camages ceused by
the Perrittee's exercise of this provisional permit, nor does the
Neractment in issuing the provisional permit in any way
acknowledoe liability for damage caused by the Permittee's
exercise of this provisional rermit.

7. The issuance of this permit in no way relieves the
Pernittee of the resvonsibility of conplying with other
amplicable local, stet. or federal statutes which may need to be
corplied with prior to the diversion of the vaters cranted

herein.

NOTTCE
This Pronesal for Necision is offered for the review and
comment of 211 parties of record. Objectiors and exceptions must
be filed with and received by the Departnent of Matural Resources

anc Conservition on or before July 30 ¢ 19R2,

.
nonr this [/ 5M day of _7%414__________. 1902,

iy
Dpwid /»zw s T
Navid °nnro11\ arinc >*‘1 r
Nesartment of T turLl "f ourug;
and Conservation
32 8. Fwinc, Pelena, M'T 59620

(406) 449 - 962
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1. Allen & Esther Exickscn, F. O. Bcx 1719, Whitefish, MT 59937
2. Jake & Alice Voermans, 2775 Dillon Rd., Whitefish, MT 59937
3. Dwayne & Marlene Becker, 1025 Monegan Rd., Whitefish, MT 59937

4. Chuck Brasen, Kalispell Field Cffice, CNRC, (inter-decartment mail)
5. Dave Pengelly, Hearings Examiner, DNRC (inter-department mail)

DEPARTMENT OF NATURAL RESOURCES AND COUSERVATION

by _!‘Mu_‘_ur' __’L}_ua/ i
STATE OF MORXTANA ) N

) ss.
Comnty of _Lewis & Clark )
¢ this 19thgay of  July , 19 82, pofore me, a Notary Public
in and for said State, personally appeared Beverly J. Jones , known to e

to be the Hearing Recorder ., of the Dupartment that executed this instru-
ment or the persons who escuted the instrument on behalf of said Department, and
acknowledged to me that such Department executed the same,

I8 WITNESS VHEREOF, T hawe hereunto set my hand and aftixed my official

scal, the day and year in this certificate z rst dp ax
Notary Public :‘Tl‘; the State of Montana

Residing at _L__;%'-o—

% Cormission Expires l:"“'lqv'f
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