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BEFORE THE DEPARTMENT

OF NATURAL RESOURCES

AND CONSERVATION

QF THE STATE OF MONTANA

* * * %

IN THE MATTER OF THE APPLICATION
FOR BENEFICIAIL WATER USE PERMIT

NO. 29427 BY PAUL C, HAYNES

*x * % %

x * k Kk %k %

)
) FINAL ORDER
)
)

¥ * % * * *

There being no exceptions or objections to the Proposal for

Decision in this matter,
expressly incorporated herein.

WHEREFORE, Application for
29427-876N by Paul C.
its entirety.

the same is hereby made final and is

Berneficial Water Use Permit No.

Haynes is hereby denied and dismissed in

NOTICE

The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) days after

service of the Final Order.

DONE this

S
day of ?JMJ;a

. 1982.

GENNS v

Gary Fritz, ministrator
Department Natural
Resources and Conservation
32 S. Ewing, Helena, MT
(406) 449 - 2872

CASE # a2ya7

{qj/l/ f#r A } Al
DdVld Pengelly,;Héarlmg Examiner
Department of Natural ‘Resources
and Conservation
32 S. Ewing, Helena,
{408) 449 - 3962

MT 58620



* AFFIIAVIT OF SRRVICE

STATE CF MONTANA )
} ss.
coumnty of Lewis and Clark )

an erployee of the Montana nepartment of Natural

Beverly J. Jones . . N _
Tesources ana Conservation, belng duly sworn on oath, deposes and savs: That
pursuant to the reguirements of Section 85-2-309, MZA, on _ July 29 1982

he deposited in the United States mail, “certified mail”, o Order . ‘
by the Department on the application by _ Paul C. Haynmes . Application
No. 29427 , for a Permit to Appropriate Water, addressed to each of the

1. Paul C. Haynes, Box 1386; Thompson Falls, MT 50873

2. Ben G. Cox, Box 246, Thompson Falls, MT 59873

3. BPBritton Ranch, Box 246, Thompson Falls, M% 59873

L. Robert I.. Fletcher, Baxter & TFletcher, Bex 9, Thompson Falls, MT 59873
5. Dave Pengelly, Hearings FExaminer (inter—department mail)

6. Chuck Brasen, Kalispell Field Office (inter-department mail)

FEPATTMENT OF NATURAL PESOURCES AND CONSERVATION

-

- R

by _W‘l__;_ e plig ol b ottt . .
STATE OF MONTANR ) "I A
s
County of 1ewis. & _C,lark._,_wd_‘.,ﬁ,)-.....)
On this 29th day of _July 19 g2, before me, a Notary Public
in and for said State, perscnally appearced  Beverly J. Jones ¢ known o T
to be the Hearing Recorder , of the Dopartment That executed this instru-

ment or the persons who executod The insuament on behalf of said Department, and
acknowledged to me that such Luapre el coxecubod Lha samnce.

wy hand-gnd qffixed my official
Ve m;" ¢

TN WITNESS WHEREOR, © huwve horeunto sel
seal, the day and year in this oY tifieate first ¢

Notary Public for the Gtate of Montana

Residing at Helena, MT

My Commission Dxplres 7y /84

A NS fe OO ;47—



DEFORE TIHE DEPARTHENT
OF NATURAL REFOURCEE AMND CONSERVATION
Or TR STATE OF MONTAMA

* Kk k * Kk kK k k & X

IM THE MATTER QOF THE APPLICATION )
FOR BREMEFICTAL WATER USE PERNIT ) PROPOSAL FCOR DECISION i
NO. 29427-s76M nY PAUL C. BAYINES )
)
* ok Kk kX Kk Kk kK Kk & .

5

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedures Act, a
hearing in the above-entitled matter was held in Thompson Falls,
Montana, on May 11, 1982. The Applicant appeared personally at
the hearina. The Pritton Ranch appearcd through Wallace
Pritton. Den Cox appeared personally and through Counsel Robert
.. Fletcher, The Repartment of latural Resources and
Conservation was represented by Chuck Prasen and Jim Pehbein,

both of the Department's Kalispell TField Office.
STATERNENT OF THE CASE
On March 25, 1980, an application for beneficial water use

permit wag filed with the Department of lMNatural PResources and

Conservaticn by Paul C. Hayrnes. This application seeks ten

gallons per minute up to 1.6 acre-feet per annum for domestic and
stock watering purposes from January 1 to NDecember 31, inclusive,
af ecach yvear. The peint cof diversion and place of use feor the
proposec applicaticn is the m71/4 111/4 171/4 of Scction 23,

Township 22 Torth, Ranoe 30 tlest, Sandcrs County, D.PUH,

CASE # 29427



The pertinent portions of this application were duly
published for three successive weeks in the Sanders County
Ledger, a newspaper of general circulation printed and published
in Thompson Falls, NMontane.

On December 1, 1980, an ohjection to the granting of this
application was filed with the Department of lNatural Rescurces
and Conservation by the Tritton Ranch. This objection states
that there are more recorded water appropriations on Mosquito
Creek than there is water available in a normal year.

On December 3, 1980, an objection to the granting of this
application was filed with the Department of Matural Resources
a2nd Conservation on hehalf of Ren C. Cox. The objection and
subseguent correspondence through the Objector's counsel, Mr.
Pobert I.. Fletcher, indicate that the Objector claims &
vear-round flow of 2.5 cubic feet per second (cfs) as necessary

to adeguatelv pretect his existing rights.
EXHIRITS
The Applicant offered into evidence the following exhibit,

to-wit:

A-1: A hand-Grawn nap depicting the source of supply, the
Applicant's proposed point of diversion and place of
use, the locatien of the diversion to the Britton
Panch below the Applicant, and the location of Ilir.
Cox's f£ish ponds.

This exhibit was rcceived into the record with no objections.

CASE # 22441



The Britton Ranch offered the following exhibits for the
record to-wit:
O=12 Photograph of the Britton Ranch diversion point on
Mosquito Creek taken in Decemnber,
=28 A photcopy of an SCS map of the Britton Ranch
property showing the point of diversion from Mosguito
Creeck and the ditches and fields served throuch this

source of water.
0-3: An abstract of the Britton Ranch's claimed water
right from Moscguito Creek.
The exhibits of the Objector Dritton Ranch were received 1into
the record with no obijections.
The following exhibits were offered into the record on behalf
of Mr. PRen Cox, to-wit:
0O-4: Mcknowledgment of claim number 76M-11-100475-C0 alcng
with a copy of the original claim.

(=53 Acknowledgment of claim number 761-¥~100477-00 along
with a copy of the original claim,

=8 3 Acknowledgnent of claim number 7611-W-100476-00 along
with a copy of the criginal claim.

Q=7 z Photocopies cf portions of the revised codes of
Montena, particularly Section 69-5003 as it was in
ceffect from 1967 to 1973 and the same statute as

revised in 1973 and in c¢ffect until 1975 end a copy
of Scction 76-4-121, !U*Cr, 1079,

The exhibits of Objector Pen Cox were rcce%vcd into the
record with no objections.

No exhibits were introduced on behalf of the Department.

nased on the information contained in the Department's file
in this matter and the information presented at the hearing, the

hearing examiner hereby makes the following Findings of Fact,

Conclusions of Law, and Orcder:




FINMDIMNCGS OF FACT

1. The Department of tlatural Resources and Conservation has
jurisdictior over the subject matter herein and over the parties
hereto, whether they have appeared or not.

2. The Applicant has a bona fide intent to appropriate water
pursuant to a fixed and definite plan, and is not attempting to
speculate in the water resource.

3. The Applicant's intended use of the water for domestic
and stockwater purposes is a beneficial usec.

4, The Applicant intends to divert the waters claimed herein
by means of a pump and to transport the water by means of &
system of pipelines. Very little water would be lost in the
conveyance cf this water. This system is adeguate for the
Applicant's intended purpoeses, and no water would be wasted by
such a diversion.

5. The source of supply for the Applicant's intended
diversion is Mosquitce Creek, a tributary of the Clark Fork River.

£. The Applicant intends to divert said water from the MW1/4
Ml/4 MIl/4 of Section 23, Teownship 22 lNorth, Range 30 West,
Sanders County, Montana, and to use the water on lands located
within the same legal description.

7. CGiven the rnaturc of the Applicant's intended use of

water, the Applicant neecds to have water available throughout the

entire year for his intended usage.

CASE # 29427 ..



8., There are surplue or unappropriated waters in MNosguito
Creek at the flow rate the Applicant seeks to appropriate the
water at some times in most years.

9. The base flow of Nosquito Creck ig in the range of 350 to
500 gallong per minute {(gpul).

10. The rritton Danch divertes water downstream from the
hpplicant's intended point of diversion at a rate of
approximately 2 cubic feet per second (cfs) and uses this water
vear-round for stock water, irrigation, and fish production
purposes.

11. In most years the Nritton Ranch has curtailed their

diversion of water in order to provide water for other downstream

12. Pen Cor claims a diversion of 2.5 cubic feet per second
as being necesgsary to maintain his fish ponds located downstream
from the Applicant's proposed point of diversion,

13. The Deparitment's records show that as of December 16,
1981, there was 328 gpm diverted from losguito Creek excluding
the claimed diversions of the Britton Ranch and Ren Cox. The
total claimed diversions from MHoscuito Creek, therefcocre, are at
least 2,248 gallons per minute, exncluding any other possible
claimed rights not hrought into evidence at this hearing.

14. Therce cre no unappropricted waters in the amount the
Applicant secks to appropriate during certain periods of the
vear, namely the base flow periode from mid-summer to the end of

September.

CLASE # A9va7



15. The Britton Panch hes filed statements of claims for
their claimed water rights, thereby establishing prima facie
evidence of these rights.

16. Ren Cox has filed statementc of claims regarding his
water rights, therefore establishing prima facic cvidence of hig
claimed rights,

17. There are no permits evident in the record which may be
potentially affected by the Applicant's proposed diversions.

Equally, there are no water reservations listed in the record.
COMNCLUSIONS OF LAY

1. MCA 85-2-311, 1979, directs the Department of Natural
Resources and Conservation to issue a water use permit if the

following conditions or criteria exist:

(1) there arc unappropriated waters in the source of
supply:

{a) at times when tho water can be put to the use
proposed by the applicant;

(b} in the amount the zpplicant seeks to
appropriate; and

(c) throughout the period during which the applicant
seekeg to appropriate, the amount regquested is available:

(2) the richts of a prior appropriator will not be
adversely affected;

(3) the proposcd means of diversion or construction
are adequate;

(4) the proposed use of water is & beneficial use;

(5 the propocgsed use will not interfere unreasonably
with other planned uses or developnents for which a permit
has been isgued cor for which water has been reserved;

{(6) an applicant for an appropriation of 10,000
acre-feet o year cr more or 15 cubic feet per second or more
proves by clear and convincing evidence that the rights of a
prior appropriator will not be adversely affected.

CASE # ae427



2. The Departmenrt has jurisdiction over the subject matter
herein and over the parties hereto, whether they have appeared or
not.

3. The aApplicant's intended use of water for domestic and
stockwatering purposes is a beneficial use

4

The Applicant's proposed means of diversion and
construction are adeguate,

5. The application zs limited herein will not unreasonably
affect developments for which a permit has been issued, nor will
it affect any water reservation.

6. The application does not exceed 10,000 acre-feet or 15
cubic feet per second.

7. There existe unappropriated water in the source of supply
in the amount the Applicant seeks to appropriate, but such waters
are not aveilabkle threoughout the period during which the
hApplicant seeks to appropriate said waters.

8. The Applicant cannot reasonably exercise this water right
unless water is available throughout the entire period during

which water is sought pursuaznt to this permit.

UNEREFORE, based on these Finding of Facts and Conclusions of
Law, the following proposed order is hereby issued. Application
for Peneficial Vatcr Use Permit MNo. 29427-s76N by Paul C. Haynes

ig hereby denied.

CASE # 2942
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INOTICE

This Proposal for Decision is coffered for the review and

comment of all parties of record. Objections and exceptions must

be filed with and received by the Department of Natural PResources

and Conservation on or before , 1882,

POME this@&ﬂ day of ﬂqdmg , 19g2.

£ 4y

David Pengelly, Examiner
NDepartment of lMatural Kesources
and Conservation

32 8. Fwing, Helena, HT 52620
(£06) 445 - 3962

CASE # 29927



AFFIDAVLIT OF SLRVICE
PROPOSAIL FOR DECISION
STATE OF MOTIANA )

Counity of Lewis and Clark )

, an employee of the Montana Department of Natural
ﬁ?é@%ﬁgggﬁ%kfﬁgﬁgﬂﬁghm\ml'wm1aoioﬁn,dqmmksmdSQm. That
pursuant to the xaqullnnxumr of Seciion ? -2-309, MIA, Oﬂnugjuneg 24 . 19g2
he deposited in the United States nail, "certified mail", an Order |
v the Department on the appiicabion by Paul C. Haynes _+ pplication
No. , for a Pexmit to Mppropriate Vater, addressed to cach of the

folfowing persons or agenclces:

1. Paul C. Haynes, Box 1386, Thompson Falls, MT 59873
2. Ben G. Cox, Box 246, Thompson Falls, MT 59873
3. Britton Ranch, Box 246, Thompson Falls, MT 59873

4. Robert L. Fletcher, Baxter & Fletcher, Box 9, Thompson Falls, MT
59873

5. Dave Pengelly, Hearings Examiner (inter-dept. mail)
6. Chuck Brasen, Kalispell Field Qffice

7. Gary Fritz, DRRC, 32 $. Ewing, Helena, MT

AR

PEDARIMENT OF NATURAL RESOURCES AND CONSERVATION

Qu,u C (. \QU&&

STATE OF MOJTARA )
) 88
County of  Tewis & Clark )
O this 24 day of June. .+ 19 g9 before me, a Notary Public
in and for said State, personally apporred Cheryl Wallace , known to e
to e the _Typist , of the Tepartment that executed this instru-

Rent or Lhe poraons wio eooutad the instrment on Lehalf of said Department, and
’“YWVM"Lfnim'GmtsmmEEWHUWmtunmmmﬂthesmm.

N OWITNRSS VIERECK, I have heveuanto set ny nand and affixed my official
seal, the ua; and vear in tficate fivst above written.

 ud, “

iotary Public, £hr the Stlte of Montana

Posiding at Montana City

My Commissicn BExpires _3&185_-_-’/7/4—55 i s 01137"7





