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Rxcoptien has been made to the Preposcl for Decision entered
ir this matter by the Applicant and by L O Ranch Company.

The Anplicant Erutzfeldt soints out several clerical errors

portiony of

1
'
i

contained ir the Provosal for Deécision, The material
said errors involve the amount of water clalmed pursuant to the
application no. 26010. That application in fact claimed vator
for the irrication of 972 acres, and not 572 acreu &s indicated
in the “"Statenment of the Case" portion of the Proposal for
Pecision. Again, the "Statement of the Case" on page four of the
Proposal inaccurately describes the claim reflected in paragraph
two thercon as Applicaticn MNo. 26020, as in fact that application

is 26021. 8

The RApplicant alsc objects to certain language contained in
Conclucgion of Law No, 7. Read out of context, that‘language does
indeed appear to proscribe any refilling of Applicant's storage
structures. Fhat was in fact intended by such landguage 15 in

1

accord with 2Anplicant's arguments. That 1s, Applicant cannot

3

£i11 and refill his storagc structures where to do so would

™

exceed the amounts permitted herein. The Department cocs not
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consider the one-fill per vear rule dictum In Pederal Lana Nank

v. rorris, 112 'ont., 445, 11C P.2ad 1007 (1€41), to be a

s ~.

cubstantive restriction on storadge ahipropriggions. S6b in re.

ronforton, Repnt. Nrder, 3/82, TRather, refillings are prohibited
only where the diversicns providing for e gane would exceed the

aprropriater's announced intentiens or his need for the water
resource., To & larcge measure, thegse directives will preclude
this Permittee frem refilling hig rescervoirs frowm the source of
supply in summer months, as spring run-off will already heve

vielded sufficient water to £ill those rescrvolirs vhose

jov)

caracities are egual to the amounts pernitted herein.

The hprlicant also objecte to any portion of the Proposal £ov
necision that purports to limit diversions Ltor storage in any
given year hv the amount remaining in storace from the prior
vear's uge, clalming instead a right to Givert up toe tie toteal
permitted volume in any given year. 7o allow a Periiittee to
divert his entire appropriative linmit claimed pursuant to his
permit claim without reference to the amount czrried cvey fron
prior years would result, however, in the Devartment euthorizing
the uce of mere water than is claimed in the pernit application.
That result is directly proscribed by 12Gkx B5-2=332(1) (L58L1].

mhe amount claimed by the Applicant in the applications as
isoue herein reflected amounts reguired for Ay
nurposes, They do not of their cwn foroc weck a guantity of
water morely for carry-over storage purposes, but rather any such
carry-over avallable to the Applicant will accrue by virtue cof

moere modest water regquirements for hig announced purpose 1n any
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given vear. Thus, if Applicant were allowcd to use sugh
carrv-over in addition to the total amcunt of water claimed
pursuant to the permit applications, the Departient would have
authorized the use of a greater cuantity cf water thar that
volume which had been found reasonably recuired for Applicant's

purposes. It will not do to have an approgristor divert and

9]

avture water in excess of his stated needs even as against

subseguent approrriators. See generally, Cook v, Hudsop, 110

ent., 263, 103 P.24 137 (1940). 1In all events, the weasure of an
appropriation is limited by the intention ¢f the appropriator,
and the Applicant's announced intentions hercin are to divert

only that guantity of water required for his purposes in any
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civen year. fec gecnerally, Dailey v, TMinpincer, 4
122 P, 575 (19012).

The Departrent recognizes that some of the languade in

-

Federal Land hank v, Iorris, sunra, may be read in hariwony with

the Applicant's position., Therein, the court approved a
provision in a storage decree that dictated that storage rights
were to be fixed on the annual flow of the source of supply,
without reference tc the amount of carry-over from preceding
vears. This, of course, is somewhat inconsistent with other
language in the opinicn speaking of a one-fill linitation if such
lanyuage indeed supports Applicant's position. 2 close
insbection of the circumstances in Federal Land Bank reveals,
however, that nothing therecin is at odds with the Department's
disposition of the present applicaticon. The appropriacors in
Federal Land Pank appeared to clalm a guantity of water solely

for carry-over storage purposes. The court, while approving of
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cuch a rnractice, curicusly failed to include such cguantity in the
i + Y Y

decreed amount. Thus, the foregeing languacge merely served to

]

vrotect that carry-over storage by nroviding that the ssine necd
not detract from the decreed amount in ensulng years.

The Department, likewise, is not adverze to authorizing
diversions c¢f water for the séle purpcse of carry-over ctorage
whether that carry-over storage 13 to be captured in any one year
or through diversionse through a number c¢f years. However, the
amcunt of water scught for that purpose must be clearly

described, so that the quantity can be tested as to whether it

complies with the time-worn cencopts that no appropriator <an

his purposes

divert more water than is re&Sonably régilired Lor
and that every appropriator must establish a reasonable neans of
diverting the amournt of water recuired for such purpobes. This
intenticn is not reflected by the instant apwplications, and
thercfore Applicant may only divert up teo his claimed volume 1in
any given year, less that quantity of water carried over from
previous vears,

Tt is therefore apparent that the Applicant must 1in some
fashion measure the guantity of water carried over from such

prior vears in order that he may have some idea of the amount to

»

be withdrawn in the next ensuing year, The Department does not
consider this of inordinate complexity. Erowledge of the
contours of the reservoir will allow an casy estimation, as well
readinos from inexpensive staff cauges that may be provided for
such reservoirs., January 1st was posited ags the date [or such

estimation of carry-over, as such date will be after the prior
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vear's use, and nontheless before accretions will commence for
the next ensuing vear's use. Thus, this terminal date that
et Ines tﬁe parameter of a reserveinr's 51 drow answers to the
purposes of Applicant's use. rpplicant is, of course, frece to
ectinate such storage before said date and after his periocd of

use, since this v

ill only lessen &pplicant'c diversions irn the
ensuing vear due to increased seepage and evaperatlon.

"The Applicant alsc argues that conditioen F to the storage
appropriations should be modifiec such that it is clear that the
Permittce is under no duty to keep track of all inflow to such

reservoirs, even including seepage and surface water rugoif, Toe

nepartment &id not intend to accord the Aprlicont Hhis AU

e

Tnstead of staff cauoes, the Applicant appears to contemplate the

IR
-

fact that the water in storage he estinmated by 2 knovledge of the

contour elevations of the reservoirs., This 1o an accebtable

[}

the £indincs and

(I

method of meeting the purposes reflected

L

conclusions herein, and conditicn F will b modified in accord
with Applicant's language.
The Obiector I, 0 Ranch also complainsg that no prohibition

against carry-over of water from year to year ig containec in the

&3]

decretal] portion of the order. Mo such prohibition was
intended, PRather, the lancuage merely rellects the Department's
helief that such carry-over must be part and parcel cf the next
encuing vear's appropriative limit. Condition G of the storage
appropriations meet this end.

Finally, the Objector L O Ranch claims that there 13 no Leans
for independent monitoring of ppplicant's neasuring devices or

any means or provisions that require Applicant to open his
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diversion devices during dry years, The Department may

invecticate the Applicant's appropriations to insurc that the

terms and conditions of these permits are beilng substantially

complied with: BCA 85=2-~115 (1981), BCx $L=2-313 (183}).

of iiizpah

w

oreover, the Department notes that the water user

o

Creck are not far from a final decrce that «ill forim the basis
for the day to day administration of the source of supply by a
water commissioner. Mo requirerent is made of the Applicant to
open his diversion devices during dry years, excepting the
consented to limitation of malintaining at least one ¢ifs minimum
inflow, so long as there is such volume in the source of supply.
The Department cannot of course define what under all the varying
conditione & dry vear will be in terms of the Objectors' needs in
this matter. In any event, even during sucin ary yearé, a freshet
may occur that will both supply the Objectors' needs and still
allow Applicant to divert pursuant to these permits.

The Proposal for Lecision, except as explicitly modified

herein, is hereby made part hereof.

MHEREFORE, based on these Pindings of Fact and Conclusions of

l.aw, the following Final Order is hereby issued.

. Subject to the terns, conditions, and limitations described
below, Application for Beneficial Water Use Permit lo. 26021 is
herchy grantec to William J. Krutzfeldt to appropriate up to 264
acre-feet per year for new and supplemental irrigation of 426
acres more or 1¢os comprised of 141 acres in the NEL/4 and 72

acres in the SW1/4 and 141 acres in the SE1/4 of Section 17; & 72

=
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acres in the NWl/4 of Section 20, a;l in Township 1 North, Rangé
51 Eest. Applicant shall stcre such waters at a point in the
S1/2 S1/2 NWl/4 of Section 17, Township 1 Horth, Range 51 East,
all in Custer County. The source of supply shall be an unnamed
tributary to Mizpah Creek. The Applicant may divert for storage
throughout the Qear and may use such stored waters from April 1
through November 30, inclusive, of any year. The priority date
for this permit shall be November & of 13979 at 3:42 p.m..

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit Ho. 26013 1is
hereby qranted to William J. Krutzfeldt to divert and store up to
417 acre-feet per year for new irrigation of 158 acres more O
less comprised of 110 acres in the NWl/4 and 48 acres in the
SWl/4 of Section 29, Township 1 North, Range 51 East. The source
of supply shall be Mizpah Creek, the waters thereof to be
diverted at a point in the SW1/4 SE1/4 KEl/4 of Section 29,
Township 1 North, Range 51 East, all in Custer County. The
Applicant may divert for storage continuously throughout the
year, and may divert therefrom for irrigation from April 1
through November 30, inclusive, ¢f each year. The priority date
for this permit shall be November 6 of 1979 at 3:34 p.m..

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No. 26011 is
hereby granted to William J. Krutzfeldt to appropriate up te 300
acre-feet per year for new and supplemental irrigaation of 77
acres more or less comprised of 35 acres in the NE1l/4 and 72

acres in the NWl/4 and 15 acres in the SE1/4 of Section 20; and
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141 acres in the NEl/4 and 72 acres in the SWl/4 and 151 acres in
the SEl/4 in Section 175 and 40 acres in the NE1/4, and 70 acres
in the Nwl/4, and 70 acres in the SW1/4, and 40 acres in the
SE1/4 of Section 21, all in Township 1 North, Range 51 East. The
source of supply shall be Thompson Creek, a tributary of Mizpah
Creek, the waters thereof to be diverted and stored at a point in
the NE1/4 NWl/4 SWwl/4 of Section 20, Township 1 North, Range 51
East, all in Custer County. The Applicant may divert for storage
throughout the vear, and may use such stored waters for
irrigation purposes from April 1 through November 30, inclusive,
of any year. The priority date for this permit shall be November
By 1879; @At 3:32 Pallies |

Subject to the terms, conditions, limitations and
restrictions described below, Application for Beneficial Water
Use Permit No. 26012 is hereby granted to William J. Krutzfeldt
to appropriate up to 100 acre~feet per year for new irrigation of
265 acres more or less comprised of 30 acres in the SW1/4 of
Section 21; and 120 acres in the SEl/4 of Section 20; and 45
acres in the NWl/4 of Section 28; and 70 acres in the NE1/4 of
Section 29, all in Township 1 North, Range 51 East. The sourceJ
of supply shall be Horse Creek, a tributary of Mizpah Creek, the
waters thereof to be diverted and stored at a point in the NW1l/4
NEl/4 NWl/4 of Section 28, Township 1 North, Range 51 Fast, all
in Custer County. The Applicant may divert for storage
throughout the year and may use such stored waters for irrigation
purposes from April 1 through November 30, inclusive of each

year. The priority date for this permit shall be November 6,

1979, at 3:33 p.m..
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Subject to the terms, restriction, limitations and conditions
described below, Application for Beneficial wWater Use Permit No.
26020 is hereby granted to Wiliam J. Krutzfeldt to appropriate up
to 198 acre~feet per year for new and supplemental irrigation of
75 acres more or less comprised of 58 acres in the S5Wl/4 of
Section 29 and 17 acres in the NWl/4 of Section 32, all in
Township 1 North, Range 51 East. The source of supply shall be
Road Creek, a tributary of Mizpah Creek, the waters thereof to be
diverted and stored at a point in the SE/4 NW1l/4 SEl/4 of Section
30, Towngchip 1 North, Range 51 East, all in Custer County. The
Applicant may divert for storage throughout the year and may use
such stored water for irrigation-purposes form April 1 through
November 20, inclusive, of any year. The priority daté for this
permit shall be November 6, 1979, at 3:41 p.m..

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No. 26003 is
hereby granted to Wiliam J. Krutzfeldt to appropriate up to 50
acre-feet per vear for new irrigation of 366 acres more or less
comprised of 119 acres in the NW1/4 and 91 acres in the SWl/4 and
52 acres in the SE1/4 of Section 29; and 52 acres in the NEl/4 |
and 52 acres in the NW1/4 of Section 32, Township 1 North, Range
51 East, all in Custer County. The source of supply shall be an
unnamed tributary to Mizpah Creek, the waters thereof to be
diverted and stored at a point in the NWl/4 SEl/4 NE1/4 of

Section 32, Township 1 North, Range 51 East, all in Custer

County. The Applicant may divert for storage throughout the

yvear, and may use such stored waters for irrigation purposes from
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April 1 through November 30, inclusive, of any year. The
priority date for this permit shall be November 6, 1979, at 3:30
Piflty

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use rPermit No. 26010 is
hereby granted ‘to William J. Krutzfeldt to appropriate up to
2566 acre-feet per year for new irrigation of 972 acres mroe or
less comprised of 35 acres in the NE1/4 and 73 acres in the NWl1l/4
and 135 acres in the SE1/4 of Section 20; and 141 acres in the
NE1/4 and 72 acres in the SWl/4 and 151 acres in the SE1/4 of
Section 17; and 40 acres in the NE1/4 and 70 acres in the HNW1l/4
and 100 acres in the SWl/4 and 40 acres in the SE1/4 of Section
21; and 45 acres in the NW1/4 of Section 28; and 70 acres in the
NE1/4 of Sectien 29, all in Township 1 North, Range 5] East. Thé
source of supply shall be Mizpah Creek, a tributary of the Powder
River, the waters thereof are to be diverted and stored at points
in the SE1/4 SW1/4 NWl/4 of Section 20, and in the SWl/4 SE1/4
NE1/4 of Section 29, and in the NW1/4 NEl/4 NWl/4 of Section 28,
all in Township 1 North, Range 51 East. The Applicant may divert
for storage throughout the year, and may use such stored waters,
for irrigation purposes form April 1 to November 30, inclusive,
of any year. The priority date for this permit shall be November
6, 1979, at 3:31 p.m..

Subject to the terms, restrictions, and limitations described

below, Application for Beneficial Water Use Permit No. 26016 is

hereby granted to William J. Krutzfeldt to appropriate up to

153.5 acre-feet per year for new irrigation of 50 acres more or
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jess comprised of 10 acres in the NWwl/4 and 40 acres in the SWl/d
of Section 20, Township 1 North, Range 51 Bast. ‘The source of
supply shall be Mizpah Creek, a tributary cf the Powder River,
the water thersof to be diverted and stored at points in the
SWl/4 SEl1/4 NE1/4 of Sectiecn 29, and the NEl/4 NWl/4 Swl/4 cf
Section 20, Township 1 North, Range 51 East, all in Custer
County, The Applicant may divert for storage throughout the
year, and may use the water so stored from April 1 through
November 30, inclusive, of each year. The priority date for this
permit shall be November & of 1979 at 3:37 p.m..

These permits are issued subject teo the following express
conditions, restrictions and limitations. .

A. DAny rights evidenced herein are subject to all prior and
existing rights and to any final determination of these rights as
provided by Montana Law. Nothing herein shall be construed to
authorize the Permittee to interfere with the natural flows of
the source of supply to the detriment of any senior approriator.

B. Any and all and each of the storage facilities referenced
above may be used as an alternate point of storage for any and
all and each of any other of the waters to be diverted and stored
in any other facility insofar as practicable. The water £0
stored at such an alternate point of storage may also be used at
the alternate place of use reflected for that particular storage
facility.

C. The Permittee shall not use more waters than are

reasonably required for the purposes reflected herein.

s e
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N, The Permittee shall proceea with reasonable Gillgence in
the completion of his appropriation as detaziled herein. All of
the foreg 01nu operaticns are part of a gingle water systen such
that dilicence on any .part of such system shall be congldered
diligence on the whole of the systen.

E. licthing herein shall be construec¢ to affect or reduce the
Permittee's liability for damages that may be caused by the
exercise of any of the referenced permits. Nor does the

1

Depaftment in issuring any permit acknowledye any liability for
damage, even if such damage is the neccessary and unaveidakle
conscquence of the exercise of the same.

F. Permittee shall measurce the reservoeoirs' size and capacluy
so as to be able to determine the approximate amount of water

“

stored therein at any given time and shall further keep records

of measurencnts made thereby, In particular, the Permittee shall
méééure Ané record any waters rcleased ffrom one point ¢f storage
for capture and storage in any alternate point of storage, anda
mﬁali provxde neasuring devices sufficient to assure himself that

no more uater is captured at such an alternate point than ig

-

reloés ed from the coriginal point.

G. On January 1 of any given year, the Permittee shall
estimafe the amount remaining in storage at any of the storagé
facilities referenced herein, which amount chall be part and

parcel fo the next ensuing vear's appropriative limit,

-12-
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H. Any rights evidenced herein are subject to the prior

reservation of the Bureau of Land Management of a minimum
instream flow of 1} cubi; foot per second in Mizpah Creek. The
Permittee shall not, by virtue of any rights provided for herein,
interfere with or obstruct the flows of Mizpah Creek if such

flows are egual to or less than one cubic foot per second.

Subject to the terms, restrictions and limitations described
below, Application for Beneficial Water Use Permit No. 24489 is
hereby granted to William J. Krutzfeldt to appropriate 1600
gallons per minute up to 549.12 écre—feet per year fore.new and
supplemental sprinkler irrigaiton of 208 acres more or less
comprised of 34 acres in the SW1/4 and 70 acrec in the SEL/4 of
Section 29; and 54.écres in the NE1/4 and S50 acres in the NWl/4
cf Section 32, Township 1 North, Range 51 Fast. The source of
supply shall be Mizpah Creek, a tributary of the Powder River,
the waters thereof to be diverted at a point in the SW1/4 NEL/4
SEl/4 of Section 29, Township 1 North, Range 51 East, all in
Custer County. The Applicant may divert for irrigation purposes
as required from April 1 through October 30, inclusive, of any
given year., The priority date for this permit shall be September

18, 1979, at 1:30 p.m..

This permit is issued subject to the following express

restrictions, limitations, and conditions.
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A. Any rights evidenced herein are subject to all prior and

existing rights, and to any final determinaticn of such rights as
provided by Montana Law. Nething herein shall be construed to
authorize the Permittee to withdraw or divert water to the
detriment of anv senior appropriator.

B, The Pe:mittee shall not withdraw or cause to be withdrawn
waters from the source of supply pursuant to this permit in
excess of that quantity reascnably required for the purposes
referenced herein. At all times when the water 1s not necessary
for such purposes, the Permittee shall cause and otherwise allow
the waters to remain in the source of supply.

€. Nothing herein shall be construed to affect or':educe the
Permittee's liability for damages which may be caused by the
exercise of this permit. Nor does the Department in 1ssuing this
permit acknowledge any such liabiity even if such damage is the
necessary and unavcoidable conseguence of the exercise cf the
same.

D. The Permittee shall cause to be installed and maintain at
his own expense a sufficient measuring device such that the
appropriative limit defined herein may be respected.

E. The Permittee shall proceed with reasonable di;igence in
the completion of the appropriation provided for herein. This
particular appropriation is part of a larger system of water
rights, such that diligence on any part of such svstem shall be
considered diligence con the whole ©f the system, including the

rights evidenced by the present permit.
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F. pAny rights evidenced herein are subject to the prior

reservation of the Bureau of Land MHanagement for a mininun
instream flow of one cubic foot 'per second in lizpab Creek. The
Permittee shall not, by virtue of any rights provided for herein,

interfere with or obstruct the flows of Hizpah Creek 1f such

flews are egual or less than one cubkice foct per second,

G ICE
The Department's Final Order may be appealed in accordance
withk the lontana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) davs alter

service of the Pinal Orcer.

DONE this é —__ day of Vi

o,

Gary Frit

ol

s Rl ba ) i flowd .
nraminTsedator Matt’Williams, Hearing Examiner

Department Jof Matural Department of Watural Resources
Negsources and Conservation and Conservation
32 ¢, Fwing, fleltena, T 32 8. Bwing, Helena, M7 59620
(406} 449 - 2872 (406} 448 - 3862
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- BEFORE THE DEPARTMENT
CF NATURAL RESQURCES AND CONSERVATION
OF THE STATE OF MONTANA

* %k % % * % % % % %

IN THE MATTER OF THE APPLICATION
FOR BENEFICIAL WATER USE PERMI 0Ss.
24489-542J, 260038-s427,

26021-s423, 26011-s423, 26013-s42J
26012-s42J, 26016-542J7, 26020-s5423J,
BY WILLIAM J. EKRUTZFELDT

PROPOSAL FOR DECISICN

* & % % % % % *,j *

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedures Act, a
hearing in the above-entitled matters was held in Miles City,

Montana,

STATEMENT OF THE CASE
Application 24489 claims the right to divert 1600 gallons per
minute up to 549.12 acre-feet per vear for new and supplemental
sprinkler irrigation of 208 acres more or less located in
Secticons 29 and 32 of Township 1 North, Range 51 East. The
source of supply is to be Mizpah Creek, and the waters therefrom
are to be used from April 1 to October 30, inclusive, of each

year.

Application No. 26009 seeks the right tc¢ impound up to 50
acre-feet per year for supplemental irrigation of 366 acres more

or less located in Sections 29 and 32 of Township 1 North, Range

«) 51 East. The source of supply is claimed to be an unnamed
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tributary to Mizpah Creek, the storage structure to be located in
the NWl/4 SE1/4 NEl/4 of Section 32, Township 1 North, Range 51

East, all in Custer County. The Applicant seeks pursuant to this

application the right to store water continuously throughout the.. .. .

year, and to pump from said storage from April 1 through November
30, inclusive, of each year, for agricultural purposes.

Application 26010 claims the right to divert up to 15,000
gallons per minute up to 2,566 acre-feet per year for new
irrigation of 572 acres more or less located in Sections 17, 20,
21, 28, and 25, in Township 1 North, Range 51 East. The
Applicant's alleged scurce of supply is Mizpah Creek, the waters
therefrom to be stored continuously throughout the year and
diverted from storage from Rpril 1 through November 30,
inclusive, of each year, for agricultural purposes.

tpplication No. 26011 claims the right to impound up to 300
acre~feet per year for new and supplemental irrigaticn of 707
acres more or less located in Sections 17, 20, and 21, of
Township 1 North, Range 51 East. The source of supply is claimed

to be Thompson Creek, the point of diversion to be located in the

NEl/4 NW)/4 SW1l/4 of Section 20, Township 1 North, Range 51 East,

all in Custer County. The Applicant claims the right to store
such guantity of water tbzougﬁout the vear, and to pump from
storage for agricultural purposes from April } through November
30, inclusive, of each vear.

Application No. 26013 seeks the right to divert 5000 gallons

per minute up to 417 acre-feet per vear for new irrigation of 158

acres more or less, located in Secticn 29, Township 1 Neorth,



Range 51 East. The source of supply is claimed to De Mizpah
Creek, the waters to be stored in a storage structure located in
the SwWl/4 SE1/4 NEL/4 of Section 29, Township 1 North, Range 5%
East, all in Custer County. The Applicant claims a right to
store such waters continuously throughout the year, and to pump
therefrom for agricultural purposes from April 1 to November 30,
inclusive, of each year.

Application No. 26012 claims the right to store up te 100

acre-feet per year for new irrigation of 265 acres more OrI less

located in Section 21, 20, 28, and 29, of Township 1 North, Range

51 East. The source of supply is claimed to be Horse Creek, the
storage structure to be located in the NWl/4 NEL1/4 NW1/4 of
Section 28, Township 1 North, Range 51 East, all in Custer
County. The Applicant claims the right to store such guantity of
water continuously throughout the year and to pump therefrom for
agricultural purposes from April 1 through November 3G,
inclusive, of each yvear.

Application No. 26016 claims the right to divert 5000 gallons
per minute up to 153.5 acre-feet per year for new irrigation of
50 acres more or less located in Sections 20 and 25 of Township 1
North, Range 51 East, The source of supply is claimed to be
Mizpah Creek, the waters +rnerefrom to be diverted at points in
the SW/14 SEl/4 NEY/4 of Section Z9, and the NE1/4 NW1l/4 SW1l/4 of
Section 20, all in Township 1 North, Range 31 East, in Custer
Countv. The Applicant seeks a right to store such a guantity of
water continuouslv throughout the vear, and to pump therefrom for
agricultural purposes from April 1 through November 30,

inclusive, of each yeer.
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application Ne. 26020 claims a right to divert 5000 gallons
per minute vp to 198 acre-feet per year for new and supplemental
irrigation of 75 acres more or less located in Sections.29 and 32
of Township 1 North, Range 51 East. The source of supply is . -
claimed to be Road Creek, the waters thereof to be diverted at a
point in the SEl/4 NWl/4 SEl/4 of Section 30, Township 1 North,
Range 51 East, all in Custer County. The Applicant claims a.:
right to store continuously throughout the year, and to pump from
storage for agricultural purposes from April 1 through
November 30, inclusive, of each year.

Rpplication No. 26020 seeks the right to impound up to 264
acre-feet per vear for new and supplemental irrigation of 426
acres more or less located in Sections 17 and 20 of Township 1
North, Range 51 East. The source of supply is claimed to be an
unnamed tributary to Mizpah Creek, the waters to be diverted at a
point in the 81/2 S81/2 NWl1l/4 of Section 17, Township 1 North,
Range 51 East, all in Custer County. The Applicant seeks the
right to store such water continuously throughout the year and to
pump from storage for agricultural purposes from April‘l through
November 20, inclusive, of each year.

The pertinent portions of all of these applications were duly
and regularly published for three successive weeks in the Miles
City Star, a newspaper of general circulation printed and
published in Miles City, Montena. The Applicant appeared at the
hearing in this matter perszonalily.

Objections to each and all of these aforesaid applications

were filed with the Department of Natural Resources and



Conservation by Robert J. Hardy. These objections inferentially
claim that the Applicant's proposed use will adversely effect |
this Objector's downstream water use. Mr. Hardy appeéfed at the
hearing in this matter.

An objection to Application No. 24489 was filed with the
Department of Natural Resources and Conservation on behalf of Ba; ~
Lazy T3 Ranch. The objection claims that there are not
unappropriated waters available for Applicant's proposed use, and
that Applicant's use would adversely effect this downstream
appropriator. This Objector appeared at the hearing in this
matter by Elmer Holmes.

The Bureau of Land Management of the United States Department
of the Interior alsc entered objection with the Department of
) Natural Resources to all applications save Application No.

24489, The Applicant and this Objector have, however, resolvea
their differences by agreement. The Bureau of Land Management
now agrees that a provisional permit may be issued subject to the
following express conditions and limitations:

'n

a. Subject to all prior and existing water rights in the
source of supply.

b Subject to any final determination of prior existing
rights in the source of supply as provided for by
Montana law. ;

&l Subject to the prior reservation of Objector BLM to a
minimum instream flow of 1 c.f.s. in Mizpah Creek.

d. Subject to the pricr rights of the Applicant, Applicant
agrees to meintain a minimum instream e of 4 waEae.
or the actual natural flow, if such flow is less than 1
c.f.s., and alsoc at such times as there is natural flow
in Mizpah Creek. Such instream flow maintenance 1S not
required from Applicant's storage reservoirs.

‘) Bpplicant is merely required to pass through his

n
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diversion and storage up to a maximum of 1 c¢.f.s. of .
\) natural flow at such times as such natural flow exists.

Objections to each and all of the instant applications were
filed with the Department of Natural Resources by Balsam, Inc.
These cbjections allege generally that the property rights and
interests of this Objector would be adversely affected by
applicant's proposed use as there would be insufficient water
left in Mizpah Creek for this Objector's particular water uses.
This Objector appeared at the hearing and was represented py;
Counsel James Lucas of Lucas and Monaghan.

Objections to the granting of all applications except
Application No. 24489 were filed with the Department of Natural
Resources by Kenneth McCown. These objections claim generally
that there is insufficient water in the source of supply to
satisfy all of Applicant's proposed uses and this Ohjector's
asserted water use. Mr, McCown appeared personally at the
hearing in this matter.

Objections to each and all of the applications propounded by
the Applicant herein were also filed with the Department of
Natural Rescurces and Conservation by L O Ranch Co. These
objections claim and allege generally that there is insufficient
water available for the Applieant's propesed use without adverse
effect to this particular Chjector's downstream water use., This
Objector appeared at the hearing in this matter and was

represented by Ccunsel John Houtz.

)
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\) Objections to all the instant applications were also filed

with the Department by Floyd Robinson and Sons. These objections
claim inferentially that.Applicant's proposed use would adversely
effect the water use of this downstream Objector. This Objector-'.

appeared personally at the hearing in this matter and was

represented by Counsel John Houtz.

Objections to four (4) of the present applications were £iled

with the Department by 91 Ranch. These objections claim
generally that Applicant's proposed use woluld adversely effect
this Objector's use of Mizpah Creek for stock watering
purposes.This Objector appeared at the hearing in this matter.
211 of the above-stated applications were consclidated for a
) single hearing, as it appeared from the face of such applications
that they involved but a single water system proposed by the
Applicant, and because there were common objectors to all the

applications.

FINDINGS OF FACT

1. Application No. 2448% was duly and regulariy filed with
the Department of Natural Resources and Conservation on
September 18, 1979 at 1:30 p.m..

2. Application No. 26009 was duly and regularly filed with
the Department of Natural Resources and Conservation on
Nevember 6, 197%, at 2:30 p.m..

3. Application No. 26010 was duly and regularly filed with

J) the Department of Natural Resources and Conservation on

November €, 197% at 3:31 p.m..
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4, Application No. 26011 was duly and regularly filed with-
the Department of Natural Resources and Conservation on |
November 6 of 1979 at 3:32 p.m..

5. Application No. 26012 was duly and regularly filed with
the Department of Natural Rescurces and Conservation on
November 6 of 19789 at 3:33 p.m.

6. Application No. 26013 was duly an regularly filed with
the Department of Natural Resources and Conservation on
November 6 of 1879 at 3:34 p.m.. ‘

7. Application No. 26016 was duly and regularly fiiéd with
the Department of Natural Resources and Conservation on
November 6 cf 1579 at 3:37 p.m..

) 8., Application No. 26020 was duly and regularly fi;ed with
the Department of Natural Resources and Conservatin on No?embéf 6

1879 at

(¥S]

+41 p.m..

i

+h

¢

8. 2Applicaticon No. 2621 was duly and regularly filecd with
the Department of Natural Rescurces and Conservation on
November €, 1879, at 3:42 p.m..

10. The Applicant's proposed time of use from April 1
through November 30, inclusive, of each year, for irrigation
represents times that the waters claimed herein can be put to the
beneficial use of agriculture.

11, Mizpah Creek and the tributaries thereto that Applicant
seeke to divert from are largely intermittent streams, flowing
sporadically at times of melting snow and rain showers ‘at

,) relatively high volumes, althcugh marginal amounts of flow may be

extant on a year-round basis.

= ‘q“ :J ‘ »p(i'r:.:._. 8
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12. The Applicant intends to cultivate alfalfa hay, with
rotations to grain-type crops. The agriculture hpplicant plans
is for full~service alfalfa irrigation, with cultivation
extending throughout the growing season.

13. The lands that comprise the Applicant's place of use are
susceptible to the successful culmination of Applicant's plans,
but will not yield crops in accord with these plans without the
use of irrigation water.

14, The Applicant has existing storage waters derived from
Mizpah Creek in the amount of 641 acre-feet per year. Applicant
owns and controls in addition thereto 342 acre-feet per year of
storage waters derived from tributaries to Mizpah Creek. Said
waters have been historically used to irrigate approximately 102
acres in the NE1/4 of Section 17, Township 1 North, Range 51 East
ané 103 acres more or less in the N1/2 of Section 32 of Township
1 North, Range 31 East.

15, The Applicant intends to construct an impoundment of an
approximately 50 acre-foot capacity at a point in the NW1/4 SE1/4
NE1/4 of Section 32, Township 1 North, Range 51 East, all in
Custer County. Said impoundmept will divert waters year-round
from an unnamed tributary to Mizpah Creek. The Applicant intends
to appropriate 50 acre-feet of water per year by virtue of this
diversion.

The waters accumulating in said impoundment will be released

to Mizpah Creek and then to an on-stream reservoir located in

Section 29, Township 1 North, Range 51 East, for ultimate

diversion from said reservoir for use on lands comprised of 110

]



acres in the WW1l/4 and 91 acres in the SWl/4 and 52 acres in the
SE1/4 of Section 29, Township 1 Nerth, Range 51 East, and 52
acres in the NE1/4 and 52 acres in the NWl/4 of Section 32,
Township 1 North, Range 51 East.

The irrigation of the lands in Section 32 by the use of these
waters will be supplemental to those waters historically used by
the Applicant to irrigate said acreage. The waters supplied by
the instant impoundment will be applied by either a sprinkler
irrigation system or a flood irrigaticn method orrboth. Eithéf
method will vield the same approximate field efficiency. The
reserveir will be constructed according to SCS standards, and wil
be equipped with a drainage tube.

) The Applicant also intends to store such waters at times in

any and all of the other storage facilities named herein. Such

1]

peints will be elternate points of storage, and the waters
impounded therein will be used on that particular reservoir's
respective place of use.

16. The 2pplicant zlso intends to impound and store 3020
acre-feet at four {4} points of storage. The first of such
storage structures will be constructed on Thompson Creek, a
tributary of Mizpah Creek, at a point in the NE1/4 KW1/4 SWl/4 pf
Section 2C¢, Township 1 North, Range 31 East. The Applicant-
intends to impound up to 300 acre-feet per yvear of such waters
contipuously throughout the year, and to supplement such storaée
from Mizpah Creek at a point in the NW1/4 NE1/4 SEl/4 of Sectiﬁn

,) 28, Township 1 North, Range 51 East., The waters will be released_

from said sterage structure or into Mizpah Creek or pumped
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directly therefrom for the irrigation in conjunction with other
waters of 707 acres more or less comprised of 35 acres in the
NE1/4 and 73 acres in the NWl/4 and 15 acres in the SEi/é of
Section 20, Township 1 North, Range 51 East, and 141 acres in the
NE1/4 and 72 acres in the SW1/4 and 151 acres in the SE1/4 of
Section 17, Township 1 North, Range 51 East, and 40 éc;es in the
NE1/4 and 70 acres in the NW1/4 and 40 acres in the SEl/4 and IO¢.
acres in the SW1/4 of Section 21, Township 1 North, Range 51 -
Fast. The reservoir will be constructed according to SCS
standards, and will be eguipped with a drainage device.

The second storage impoundment will be constructed on Horse .
Creek, a tributary of Mizpah Creek, at a point in the RW1/4 NE1/4
) NWl./4 of Section 28, Township 1 North, Range 51 East, all in
Custer county. The Applicant intends to divert throughout the
year and store up to 100 acre-feet per year of Horse Creek
wzters. Said storage will be supplemented by diversions from
Mizpah Creek at a point from an existing reservoir in Section 26
of Township 1 North, Range 51 East. &Any and all of such stored
waters will be released from this impoundment and rediverted for
the irrigation of 265 acres more or less comprised of 30 acres in
the SW1/4 of Section 21; 120 acres in the SEl/4 of Section 20; 45
acres in the NW1l/4 of Section 28; and 70 acres in the NE1/4 of
Section 29, all in Township 1 North, Range 51 East. The storage
structure will be constructed according to SCS standards, and

will be equipped with a drainage device.
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The Applicant further intends to store an additional 153.5
acre-feet of Mizpah Creek waters per vear by adding to an
existing reserveir in the SW1/4 SEl1/4 NELl/4 of Section 29,
Township 1 North, Range 51 East. Said waters Qiil be diverted
for storage throughout the year, and will be used for the
irrigation of 50 acres more or less comprised gf 10 acres in the
Nwl/4 of Section 29 and 40 acres in the SW1l/4 of Section 20, all
in Township 1 North, Range 5] East.

The fourth storage unit intended by the Applicant consists of
an additicn to an existinog reservoir located at a point in the .
SE1/4 SwW1/4 NWl/4 of Section 20, Township 1 North, Range 51 East,
all in Custer County. The Applicant intends to divert throughout
) the year and store up to 2566 acre-feet of waters of Mizpah Creek .’

per year. The waters wiil then be pumped from storage or

released for diversion downstream anc¢ used for the irrigatiocn of

971 acres more or less comprised of 35 acres in the NE1/4 and 73

acres in the NW1l/4 and 15 acres in the SE1/4 of Section 2€; and

141 acres in the NEl1/4 &ard 72 acreg in the SW1/4 and 151 acres in

the SE1/4 of Section 17; and 40 acres in the NEl/4 and 70 acres-.

in the NW1/4 and 70 acres in the SW1/4 and 40 acres in the SE1/4

of Section 21; and 30 acres in the SW1/4 of Section 21; and 120

acres in the SE1/4 of Section 20; and 45 acres in the NWl/é of

Section 28; and 70 acres in the ND1/4 of Section 29, all in

Township 1 North, Range 51 East.

17. Each and every of the four reservecirs referenced
’) immediately above are intended to functicon as alternative

t(s) of storage for each and every other storage unit. That

OASE
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is, any of the waters referred te above in connection with a
specific reservoir may be impounded or stored éﬁuany or- all other
reservoirs described herein, and the waters therein used
according to that respective reservoir's place of use. The total
amount stored pursuant to all four of the reservoirs will be 3020
acre—-feet per vyear.

Moreover, the waters held in any of these last—menﬁioned
reservoirs may be further released for storage downstream at
impoundments described herein, and used in connection with such
downstream reserveirs! respective places of use.

18. The Applicant also intends to enlarge an exisfing
reservoir at a peint in the SE1/4 NW1/4 SEY/4 of Section 30,
Township 1 Morth, Range 51 East, and to divert throughout the
vear up to 198 acre-feet per yvear of the waters of Road Creek, é
tributary to Mizpah Creek. The waters accumulating in said
reservoir will be released for the irrigation of 75 acres more or
less comprised of 58 acres in the SW1/4 of Section 29, and 17
acreg in the NWl/4 of Section 32, all in Township 1 Borth, Range
51 East. A portion of this 198 acre-feet will be used in a
direct flow manner, with waters in excess of the reservoir
holding capacity during the spring runoff diverted onto lands
historically irrigated by the Applicant by dike spreéding
systems. These lands are located in Sections 29 and 32 Township
1 North, Range 51 East.

The waters accumulating in Road Creek reservoir will be
released at times for storage at alternate points downstream for

use on that particular reservoir's respective place of use.
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minute up to 548.12 acre-feet per yvear for new sprinkler

The Applicant also intends to divert 1600 gallons per

irrigation of 208 acres ﬁore or less comprised of 34 acres in the
Swl/4 and 70 acres in the SEl/4 of Section 29; and 54 acres in
the NEl1/4 and 50 acres in the NW1l/4 of Section 32, all in
Township 1 North, Range 51 East. These waters will be diverted
from Mizpah Creek at times of high flow and used for irrigatiqn
from April 1 through October 30, inclusive, of each-yéar. 'Tﬂe”'
diversion point for these waters will be located in the SW1/4
NE1/4 SE1/4 of Section 2%, Township 1 North, Range 51 East, all
in Custer County.

20, The Applicant also will store an additional 417

) acre-feet per vear for new irrigation of 158 acres more or Jless
comprised of 110 acres in the NW1l/4 ané 48 acres in -the SW1/4 of
Section 29, Township 1 North, Range 51 East. Such waters will Sé"
derived from Mizpah Creek, and will be stored in an existing
reservoir at a point in the SW1/4 SEl/4 NEl/4 of Section 29,
Township 1 North, Range 51 East. Said waters will be diverted
for storage throughout the year, Again, the waters accumulating
therein may be released for storage downstream at alternate
points of storage for ultimate use on that particular reservoir's
associated place of use.

21. The Applicant will also construct a new reservolr on an
unnamed tributary to Mizpah Creek at a point in the S§1/2 gl1/2
NWl/4 of Section 17, Township 1 North, Range 51 East. This

}) reservoir will divert throughout the year and store up to 364

acre-feet per year. The waters will be used for new -and

CASE # .



supplemental irrigation of 426 acres more or less comprised of
14] acres in the NEl/4 and 72 acres in the Swl/4 and 141 acres in
the SE1/4 of Section 17; and 72 acres in the NMWl/4 of Section 20,
211 in Township 1 North, Range 51 East.

22. The use of the waters claimed herein will be of material
benefit to the Applicant.

23. In light of the evaporative losses to be expééted from ..
the reservoirs, the nature of the soils, the type and manner of
Applicant's proposed irrigation, the aggregate volume of the
waters claimed pursuant to all these applications is a reasonable ’
estimate of the quantity of water required for Applicant's
purposes, ané said amount would not result in the waste of the
water resource.

24, The Applicant will at times use excess waters made
available by lower irrigation reguirements in any particular year
to wash the places of use of accumulated salts. Waters of ﬁizpah
Creek have a relatively high salt content, such that this
practice is a customary and reascnable incident to Applicaht}s
agricultural plians.

25, Applicant will at times have excess waters availablé due
to lower irrigation demand in any given year for carry-over
storage, Due to the intermittent nature of the flows of Mizpah
Creek, any such carry-over is & reascnable means of diverting
Applicant's intended water.

26. Mizpah Creek is a tributary to the Powder River.

27. The diversion means proposed by the Applicant are

customary for his intended purposes, and said means will not

ig;p iy the waste of the water resource.
B ﬂ 15
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28, There are unappropriated waters available for
Applicant's uses as reflected herein throughout the periods
during which he seeks to divert said waters at some times in some
years.

20, Applicant's proposed use will not interfere unreasonably
with other planned uses for which a permit has been issued. Gulf
0il Corperaticn, which has a pending application for waters
derived from Mizpah Creek, has agreed to subordinate any priority
by virtue of any prior application to Applicant's use.

30. Applicant's proposed uses will not adversely effect the
rights of any prior appropriator.

3i, Applicant's proposed water uses constitute a system of
) water rights, a2ll with the single design of irrigating lands
owned by the BApplicant. All of Applicant's proposed diversions
will work in conjunction with other diversions, or will be used

as supplemental water to such other diversions.

CONCLUSIONS OF LAW
1. MCA 85-2-3311 (1981) directs the Department of Natural
Resources and Conservation to issue a new water use permit if the

following conditions or criteria exist:
(1) there are unappropriated waters in the source of supply:

(a) et times when the water can be put to the use proposed
by the applicant: '

(bjy in the amount the applicant secks to appropriate; and

(c} throughout the period during which the applicant sseks
to appropriate, the amount reguested is available;

“) (2) the rights of a prior appropriator will not be adversely
affected;

CASE #
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{3) the proposed means of diversion, construction, and
operation of the appropriation works are adeguate;

{4) the proposed use of water is a beneficial use;
(5) the proposed use will not interfere unreasonably with

other planned uses or developments for which a permit has been
issued or for which water has been reserved;

-

{(6) an applicant for an appropriation of 10,000 acre-feet a
year or more and 15 cubic feet per second q;rmore_proves,by clear
and convincing evidence that the rights of a prior appropriator
will not be adversely affected;

(7) except as provided in subsection (6), thé"aéplicant ‘
proves by substantial credible evidence the criteria listed.in
subsection (1) through (5). |

This language reflects the statutory changes made by the 1981
legislature, which changes were expressly made applicable

) topending proceedings. The Applications at issue herein were all
filed before the effective date of the Act reflecting these
changes. However, it appears that such language changes metely
make explicit what was formerly implicit in large measure, and
therefore, as will be more fully developed below, the Objectors
tc this matter are not prejudiced by testing the present
applications against the 1981 version statute.

2. The Applicant must establish by substantial credible
evidence the existence of the aforesaid statutory criteria. It
is true that at least one of the applications at issue herein
ceeks a divercion rate in excess of 15 cfs, and the aggregate bl
the applications correspondingly perforce seek diversion rates_in

excess of 15 cfs. Prior to the amendment of MCA 85-2-311 {1881)

-
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81 legislature, this circumstance would demand clear and

convincing proof of the Applicant that no adverse zffect to prior

s




rights would result from the proposed water'usés, as this
evidentiary standard was triggered by either a 15 cfs diversibn-'“'
rate or a 10,000 acre-foot volume. The present language subjects
an applicant to such a burden only if such an applicant seeks

water in excess of both specifications. .

Wnile the present applications were filed with the Departmeﬁé
of Natural Resources and Conservation prior to the amendment of
the statutory language, the changes made therein were expressly
made applicable to pending proceedings. The legislature has the
authority and power to repeal any statutory provision, and all
"{plersons acting under any statute are deemed to have actéé.inl
contemplation of this power of repeal."™ Nc¢ Objector to this
matter 1s therefore prejudiced by according this Applicant the
lesser burden of proof reflected in the 1981 version of the-
permitting statute.

Thie conclusion is fortified by reference to the purposes and
nature of the permitting process. Said procedure offers remedies
in addition to and different from, and not in lieu of, any
appropriator's historicel remedy at law. As will be more fully
developed below, the permitting scheme represents only a first
look with an eye to thwarting conly those prospective
appropriators that will inevitably lead to mischief. The
fundamental rule remains "first in time, first in right," MCA
85-2-312(1) (18B1), MCA 85-2-402(1) (198l1), and the
apprepriator's remedies for infringement of his water use remain
principally within the judicial system. MCA 85-2-406(1) (1981}.
Tren, even outright improper dispositions of permit applications

can result in no lasting prejudice to existing water uses.
18 .
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Objectors to this matter have no vested interest in the
happenstance of the present applications bearing filing dates
that predate the statutory changes. - While the legislature has
set forth time limitation in which the agency is to act on an
application; these time limits may be extended upon agreement of
the applicant. See MCA 85-2-310(1981). Thus, an objector has no
right to expeditious effort by the Départment in processing any
application, and delays that merely preserve the status gquo on a
stream can work no particular prejudice to Objector's interests.
See  generally, MCA 85-2-301 (1581).

3. The Applicant has a bona fide intent to appropriate water
pursuant to a fixed and definite plan, and he is not attempting

to speculate in the water resource. See generally, Toohey v,

Campbell, 2¢ Mont. 13, 60 P. 396 (1900).

4. The use of the waters claimed in the instant applications
will be of materizl benefit to the Applicant, therefore the
proposed uses belong to the class of uses that are to be regarded
as beneficial. See MCA 85-2-102(2} (1981}.

5. The amounts of water claimed herein are a reasonable
estimate of the guantity of water required for Applicant’s
purposes, and said amounts will not result in the waste of the

water resource. See Worden v. Alexander, 108 Mont. 208 80 P.2d

160 (1%39).

6. The Applicant's uses will not interfere with any planned
use for which a permit has been issued or for which water has
been reserved. Gulf 0il Corporation, which has a pending

application involving waters in this source of supply, has agreed

;’-.. i
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to subordinate any priority accruing from such pendinag
application tc Applicant's proposed uses detailed herein.

7. The Applicant's'proposed means of diversion,
construction, and operation of its appropriation works are
reasonabié and adequate., They are customary for their intended

purposes and will not result in the waste of the water resource.

SE #

See _State ex rel, Crowley v, District Court, 108 Mont. 89, 88 P.

24 23 (1939).

The Applicant intends to operate its reservoirs as a system
of storage facilities. That is, any waters impounded in any
single reservoir may at least in some respect be released for
storagé in any other reservoir with that reserveir's respective
place of use. Such integrated management will reguire extensive
measuring devices and record keeping by the Zpplicant to insure
that its total appropriative clalm is not exceeded in any single
season, Thét is, Appiicant must keep and maintain measuring
devices and records sufficient to account for all the waters irn
storage at any given time. bMcreover, these measuring devices and
records must account for the respective source of waters
impounded as being the Mizpah Creek or the respective tributaries
thereto upon which Applicant proposes tc construct his
reservoirs,

Mq:eover, Applicant must cperate his reserveirs in such a
manner that no mcre water is impounded therein than the aggregate
velume approved herein for storage. Thus, Applicant may not draw
down his reservoirs and refill the same, for such practice would

exceed amounts claimed herein. See MCA 85-2-312{1}) {1981) ("The

5]
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w) Department may issue a permit for less than the amouﬁt of water
requested, but in no case may it issue a permit for more water
than is requested or than can be beneficially used without waste
for the purpose stated in the Application.") Moreover, in iight
of the foregoing rule, and in light of the well-established fule
that the measure of an appropriation.is made at the headgate, in
this case at the regulatory end of the storage facility, the

-1‘Applicant may not £ill or refill the storage structures provided
for herein to compencsate for seepage and evaporative losses when
to do so would exceed the aggregate volume claimed herein.

EdreoVer, in view of the rule that Applicant's appropriative
amount is bound by the amount he claims, the Applicant may also
) not carry over waters into succeeding irrigation seasons and also
seek to divert and store total aggregate amounts reflected
herein. The intentions of the appropriator determine the limits

of the appropriation. Bailey v. Tintinger, 45 Mont. 154, 122 P.

575 (1912). Therefore, the Applicant herein is entitled to no
more than the volumes claimed herein. Thus, on January 1 of any
given year, Applicant must estimate the amounts of water
remaining in storage from the previous year's use, which such
amounts shall be part and parcel of the next ensuing year's
appropriétive limit.,

The Applicant is also bound to recapture no more water than
is released of rereleased for storage at an alternate point.
Although.such waters will be subject to some evaporative and

‘) seepage losses en route, in view of the modest distances
involved, it is prcbable that nc measuring device will have

sufficient tolerances to detect the same,
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- 8. All of the appropritions claimed herein amount to a
single system of water uses. Therefore, diligence in the
prosecution of any part'of the appropriations reflected herein

shall be considered diligence on all the appropriative claims

reflected herein. See generally, Metropolitan Suburban Water

Users Association v, Colorado River- Water- Conservancy District.
148 Cole., 173, 365 P.2d 273 (1961).

9. There are unappropriated waters available from the source
of supply involved herein in the amount the Applicant seeks to
divert and use in some years. The gauging station records in the
record indicate water far in excess of the Objectors' needs to
this matter., It is true that such gauging records merely reflect
the flow at the point of the station itself, far belcw any of the
Objectorfs places ¢f use. That is, the gauging station will
recoré Qaters in Mizpah Creek that are generated by diffused
surface runoff or sidedraw tributaries below any particular
Objector's place of use. Moreover, the records available on
Mizpah.Creek are ¢of very short duration, and therefore fail in
their ability toc yield any long-term forecast cor predictions of
water flow.

Nonetheless, these gauging stations and the testimony of the
Okjecteors herein demonstrate that at least in scme vears waters
will be available for Applicant's use, particularly during times
of snow-melt spring run—-off. Conversely, it is convincing that
in some veers like the immediately preceecding dry yvears, there
will be no or little water availble for Applicant'is use.

However, this does not disable Applicant from using surplus

waters whenever they are available.
22



Particularly is this so in light of storage character of

Applicant's apprporiations. The construction of reservoirs for

the conservation of high flow waters that would otherwise go to

waste are looked upon with favoring eyes. See Donich v,  Johnson,
79 Mont. 229, 250 P. 963 (1926), MCA 85-2-101(3) (1981).

In view of the foregoing disposigion of unappropriated water,
it is unnecessary to detail the scope and extent of any
objector's water uses. The present proceeding is not an
adjudication of the objectors’ water uses, see¢ MCA 85-2-407
(1981), and the guestion of the scope and extent of existing
right is relevant only in resolving issues of unappropriated
water, and in determining whether an Applicant's proposed uses
might be unadministratable. Thus, it is not necessary to decide
for present purpeses whether cognizable interest in the water
resource arices through subirrigation cr the use of natural
overflow of high flows. Whether such practices comport with the
requirements with an actual diversion of the water, if such a
diversion is a prerequisite for a perfected appropriation, See

Sherlock v, Greaves, 106 Mont. 206, 76 P.2d B7 (1938), Claugen_ v,

Armington, 123 Mont. 1, 212 P.2d 440 (1950}, MCA 85-2-102(1)
(1981), MCA 85-2~302 (198l), need not be answered in the present
circumstances. Nor may the issue be addressed whether such uses

in these circumstances or in any circumstances reflect the

necessary appropriative intent, see Toghey v, Campbell, 24 Mont.

13, 60 P. 396 (1900}, Wheat v, Cameron, 64 Hont., 54 210 P. 761

(1922), Power v, Switzer, 21 Mont. 523, 55 P, 32 {18¢eRB), or

whether such water uses comport and fulfill an approriator's duty
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\) to develop and maintain reascnable means of diversion so as not
to "command the whole flow of the stream" merely tc extract a

smaller portion thereof. See _State ex rel, Crowley v, District

Court, 108 Mont. 89, 88 P.2d 23 (1939), Colorado Springs v,
Render, 148 Colo. 458, 366 P.2d 552 (1961), MCA 85-2-401(1)
(1981). Nor need the issue be addressed of whether any of these
concerns are relevant in view of the fact the preliminary Decree
apparently sanctions many of these uses.

Finally, it is necessary to address whether the Objector LO
Ranch has any interest in the waters of Mizpah Creek for
irrigation purposes. Although such a use is reflected by the
Preliminary Decree, the LO Ranch by its ranch manager admits at
the hearing in this matter that no use has been made of the water
of Mizpah Creek historically, at least by any means of diversion,
and that such a use of the water resource is at least largely

only a prospective one at this time. See generally _Bailey v,

Tintinger, 45 Mont. 154, 122 P.575 (1912).

10, The Applicant's proposed use will not interfere
unreasonably with other planned uses for which a permit has
already been issued or for which water has been reserved. The
only potentially conflicting claims in this regard are on the

_ partlof Gulf Qil Company. However, this entity has by agreement
Subordinated whatever priority it may have by virtue of a pending
application to Applicant's proposed uses.

11. Applicant's proposed use will not adversely affect the

) rights of prior appropriators. As a preliminary matter, it 1is

well to note that the Department has no authority to conclusively
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\) determine the scope and extent of the Objectors’ rights against
the Applicant herein. Such conclusive determinations rest
exclusively within the ﬁurisdiction of the water courts. See MCA
85-2-216 (1981), MCA 85—2~405 {1981). The administrative
judgment reflected herein can be at best 2 tentative one. The
fundamental rule remains that hé who‘is first in time, is first
in right. MCA 85-2-401(1) (1981); MCA 85-2-406(1) (1981).

It is also well to note that the test of adverse affect to
prior appropriators within the guise of the permitting process 1is
not the possibility of infringement, nor even the gertainty of
such.infringement if applicant should disregard the priority
system, Priority dates are to be assigned to permittees, MCA

) §5-2-401(2) (1981), and thus the legislature fully contemplated
that new uses may be permitted in situations where demand will
exceed supply at times. Any contrary rule wouldé, of course,
mandate that new uses be tested against the driest years of
record, which in turn would mandate and authorize the waste of
vast cuantities of this state's water resource, contrary to the
fundamental purposes of the Montana Water Use Act., See MCA
85-2-101 (1681), see Allen v. Petrik, 69 Mont. 373, 222 P. 451
(1924} .

1t is enough to say that on the present reccrd Applicant's
proposed use will not inevitably or necessarily result in adverse
affect to prior appropriators, and therefore applicant 1is
entitled to divert and use water within the confines of the

#) priority system. Nor will Applicant's uses result in an

unadministratible water right. The record does reflect

]
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difficulties in regulating Applicant's proposed use if he should
disregard the priocrity rule in light of the relatively sporadic
flow of Mizpah Creek. That is, more water will have to be
relezsed at Applicant’s points of diversicn at times of low or
non-existant flow in Mizpah Creek to compensate for unlawful
diversions of high flow due to the increased seepage losses that
will occur during such low flow periods. However, this merely
encourages Applicant to be circumspect in his diversions.

Appropriative amounts are measured at the headgate, see Wheat v.

Cameron, supra, and unlawful diversions by the Applicant during

high flow periods may require him to release additional waters at
low flow periods to compensate for such increased carriage

losses. See also, Ravmond v, Wimsette, 12 Mont., 551, 31 P. 537

{1892).

In view of the disposition of this issue, it is unnecessary
to decide whether an alleged agreement between Applicant and some
of the objectors to this matter precludes such objectors from irn

any way contesting Applicant's proposed uses.

WHEREFORE, based on these findings of fact and conclusions of
law, thé following proposed crder is hefeby issued.

Subject te the terms, conditions, and iimitations described
belew, Application for Beneficial Water Use Permit No. 26021 is
hereby granted to williém J. Krutzfeldt to appropriate up to 264
acre-feet per vear for new and supplemental irrigation of 426
acres more or less comprised of 141 acres in the NE1/4 and 72

acree in the 8SWl/4 and 141 acrecs in SEl/4 of Section 17; and 72
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\) acres in the NW1/4 of Section 20, all in Township 1 North, Range
51 East. Applicant shall store such waters at a point in the
S1/2 81/2 NWl/4 of Section 17, Township 1 North, Range 51 East,
all in Custer County. The source of supply shall be an unnamed
tributary to Mizpah Creek. The Applicant may divert for storage
throughout the year and may use such stored waters from April 1
through November 3¢, inclusive, of any year. The priority date
for this permit shall be November 6 of 1579 at 3:42 p.m..

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No. 26013 is
hereby granted to William J. Krutzfeldt to divert and store up to
:4l7ra¢reéfeet per year for new irrigation of 158 acres more or

) less comprised of 110 acres in the NW1/4 and 48 acres in the
SW1/4 of Section 29, Township 1 North, Range 51 East. The source
of supply shall be Mizpabh Creek, the waters therecf to be
diverted at a point in the SW1/4 SE1l/4 NEl/4 of Section 29,
Township 1 North, Range 51 East, all in Custer County. The
Applicant may divert for storage continuocusly throughout the
yvear, and may divert therefrom for irrigation from April 1
through November 30, inclusive, of each vear. The priority date
for this permit shall be November 6 of 1979 at 3:24 p.m..

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No. 26011 is
hereby granted to William J. Krutzfeldt to appropriate up to 300
acre-feet per year for new and supplemental irrigaation of 707

) acres more or less comprised of 35 acres in the NE1/4 and 73
acres in the NWl/4 and 15 acres in the SE1/4 of Section 20C; and
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141 ‘acres in the NEl/4 and 72 acres in the SWl/4 and 151 acres in
the. SE1/4 in Section 17; and 40 acres in the NEl1/4, and 70 acres
in the KWl/4, and 70 acres in the SWl/4, and 40 acres in the
SEl/4 of Section 21, all in Township 1 North, Range 51 East. The
source of supply shall be Thompson Creek, a tributary of Mizpah
Creek, the waters thereof to be diverted and stored at a peint in
-the NE1/4 NW1l/4 sSwl/4 of Section 20, Township 1 North, Range 51
East, all in Custer County. The Applicant may divert for storage
throughout the vear, and may use such stored waters for
irrigation purposes from April 1 through November 30, inclusive,
of any vear, The priority date for this permit shall be November
6, 1579, at 2:32 Pulle.

Subject to the terms, conditions, limitations and
restrictions described below, Application for Beneficlilal Water
Use-Permit No. 26012 is hereby cranted tc William J. Krutzfeldt
to appropriate up to 100 acre-feet per year for new irrigatiocn of
265 acres more or less comprised of 30 acres in the SWl1/4 of
Section 21; and 120 acres in the S8El1/4 of Section 20; ana 45
acres in the NW1l/4 of Section 28; and 70 acres in the NEl/4 of
Section 29, all in Township 1 North, Range 51 East. The source
of supply shall be Horse Creek, a tributary of Mizpah Creek, the
waters therecof tc be diverted and stored at a point in the NWl/4
NE1l/4 NW1/4 of Section 28, Township 1 North, Range 531 East, all
in Custer County. The Applicant may divert for storage
throughout the year and may use such stored waters for irrigation
purposes from April 1 through November 30, inclusive of each
vear. The priority date for this permit chall be November 6,

1979, at 3:33 p.m..
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ﬁ) Subject to the terms, restriction, limitations and conditions
described below, Application for Beneficial Water Use Permit No.
26020 is hereby granted to Wiliam J. Krutzfeldt to appropriate up
to 198 acre-feet per year for new and supplemental irrigation of
75 acres more or less comprised of 58 acres in the SW1/4 of
Section 29 and 17 acres in the NWl/4 of Section 32, all in
Township 1 North; Range 51 East. The source of supply shall be
Road Creek, a tributary of Mizpah Creek, the waters thereof to be
diverted and stored at a point in the SE/4 NWl/4 SEl/4 of Section
30, Township 1 North, Range 51 East, all in Custer County. The
Applicant may divert for storage throughout the year and may use
such stored water for irrigation purposes form Bpiid 1 through
November 30, inclusive, of any year. The priority date for this
permit shall be November 6, 1979, at 3:41 pP.m..

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No. 26009 is
hereby granted to Wiliam J. Krutzfeldt to appropriate up to 50
acre-feet per year for new irrigation of 366 acres more or less
cemprised of 119 acres in the NW1l/4 and 91 acres in the SW1/4 and
32 acres in the SEl/4 of Section 29:; and 52 acres in the NEi/4
and 52 acres in the NW1/4 of Section 32, Township 1 North, Range
>l East, all in Custer County. The source of supply shall be an
unnamed tributary te Mizpah Creek, the waters thereof to be
diverted and stored at a point in the NW1/4 SE1/4 NE1/4 of
Section 32, Township 1 North, Range 51 East, all in Custer
,) County. The Applicant may divert for storage throughout the

year, and may use such stored waters for irrigation purposes from
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April 1 through November 30, inclusive, of any year. The
priority date for this permit shall be November 6, 1979, at 3:30
B My

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No. 26010 is
hereby granted to William J. Krutzfeldt to appropriate up to

2566 acre-feet per year for new irrigation of 972 acres mroe oI

_lese comprised of 35 acres in the NEl/4 and 73 acres in the NW1l/4

and 135 acres in the SE1/4 of Section 20; and 141 acres in the

NE1/4 and 72 acres in the SW1/4 and 151 acres in the SEl/4 of
Section 17; and 40 acres in the NEl/4 and 70 acres in the Nwl/4
and 100 acres in the SW1l/4 and 40 acres in the SE1/4 of Section
Zi; and 45 acres in the NWl/4 of Section 28; and 70 acres in the
NE1/4 of Section 29, all in Township 1 North, Range 51 East. The
source of supply shall be Mizpah Creek, a tributary of the Powder
River, the waters thereof are to be diverted and stored at points
in the SE1/4 SWl/4 Nwl/4 of Section 20, and in the SW1/4 SEL/4
NEl/4 of Section 29, and in the NW1l/4 NE1/4 NWl/4 of Section 28,
all in Township 1 North, Range 51 East. The Applicant may divert
for storage throughout the year, and may use such stored waters
for irrigation purposes form April 1 to November 30, inclusive,
of any vear. The priority cate for this permit shall be November
6, 1979, at 3:31 p.m..

Subiect to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No., 26016 is
hereby cgranted to William J. Krutzfeldt to approprlate up to
153.5 acre-feet per year for new irrigation of 50 acres more OI
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less comprised of 10 acres in the NW1l/4 and 40 acres in the SWl/4
of Section 20, Township 1 North, Range 51 East. The source of
supply shall be Mizpah Creek, a tributary of the Powder River,
the water thereof to be diverted and stored at points in the
SWl/4 SE1/4 NEl/4 of Section 29, and the NE1/4 NWl/4 SW1/4 of
Section 20, Township 1 North, Range §l East, all in Custer
County. The Applicant may divert for storage throughout the
year, and may use the water so stored from April 1 through
November 30, inclusive, of each year. The priority date for this
permit shall be November 6 of 1979 at 3:37 p.m..

These permits are issued subject to the following express
conditions, restrictions and limitations.

A, Any rights evidenced herein are subject to all prior and
existing rights and to any final determination of these rights as
provided by Montana Law. Nothing herein shall be construed to
authorize the Permittee to interfere with the natural flows of
the source of supply to the detriment of any senior approriator.

B. Any and &ll and each of the storage facilities referenced
above may be used as an alternate point of storage for any and
all and each of any other of the waters to be diverted and stored
in any other facility insofar as practicable. The water so
stored at such an alternate point of storage may alsc be used at
the alternate place of use reflected for that particular storage
facility.

C. The Permittee shall not use mcre waters than are

reasonably required for the purposes reflected herein.




N

D. The Permittee shall proceed with reasonable diligence in
the completion of his appropriation as detailed herein. All of
the foregoing operationé are part of a single water system, such
that diligence on any part of such system shall be considered
@iligence on the whole of the system.

E. Nothing herein shall be construed to affect or reduce the
Permittee's liability for damages that may be caused by the
exercise of any of the referenced permits. Nor does the
Department in issuing any permit acknowledge any liability for
damage, even if such damage is the necessary and unavoidable
consequence of the exercise of the same.

F. Permittee shall cause to be installed and maintained at
his own expense measurement devices, and shall keep records of
the measurements made thereby such that at any given time, the
total emount diverted for storage in any given year might be
ascertained. In particular, Permittee shall measure and record
any waters released from one point of storage for capture and
storage in any alternate point of storage, and shall provide
measuring devices sufficient to assure himself that no more water
is captured at such an alternate point than is released from the
criginal point.

¢. On January 1 of any given year, the Permittee shall
estimate the amount remaining in storage at any of the stcrage
facilities referenced herein, which amount shall be part and

parcel of the next ensuing year's appropriative limit.
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H. Any rights evidenced herein are subject to the prior

reservation of the Bureau of Land Management

of a minimum

instream flow of 1 cubic foot per second in Mizpah Creek. The

Permittee shall not, by virtue of any rights provided for herein,

interfere with or obstruct the flows of Mizpah Creek if such

flows are equal to or less than one cubic foot per second.

Subject to the terms, restrictions and limitations described

below, Application for Beneficial Water Use Permit No. 24489 is

hereby granted to William J. Krutzfeldt to appropriate 1600

gallons per minute up to 549.12 acre-feet per year for new and

supplemental sprinkler irrigaiton of 208 acres more or less

comprised of 34 acres in the SW1/4 anéd 70 acres in the SE1/4 of

Section 29; and 54 acres in the NE1/4 and 50

acres in the NWi/4

of Section 32, Township ]l North, Range 51 East. The source of

supply shall be Mizpah Creek, a tributary of
the waters thereof to be diverted at a point
SEl/4 of Section 28, Township 1 North, Range
Custer County. The Applicant may divert for

as required from April 1 through October 30,

the Powder River,
in the SW1/4 NE1/4
51 East, all in
irrigation purposes

inclusive, of any

given year. The priority date for this permit shall be September

18, 1979, at 1:30 p.m..

This permit is issued subject tc the following express

restrictions, limitations, and conditions.



\) A. Any rights evidenced herein are subject to all prior and
existing rights, and to any final determination of such rights as
provided by Montana Law. Nothing herein shall be construed to
authorize the Permittee to withdraw or divert water to the
detriment of any senior appropriator.

B. The Permittee shall not withdraw or cause to be withdrawn
waters from the source of supply pursuant to this permit in
excess of that guantity reasonably required for the purposes
referenced herein. At all times when the water is not necessary
for such purposes, the Permittee shall cause and otherwise allow
the waters to remain in the source of supply.

C. Nothing herein shall be construed to affect or reduce the

) Permittee's liability for damages which may be caused by the
exercise of this permit. Nor dces the Department in issuing this
permit acknowledge any such liabiity even if such damage is the
necessary and unavoidable conseguence of the exercise of the
same.

D. The Permittee shall cause to be instzlled and maintain at
his own expense a sufficient measuring device such that the
appropriative limit defined herein may be respected.

E. fThe Permittee shall proceed with reascnable diligence in
the completion of the appropriation provided for herein., This
particular appropriation is part of a larger system of water
rights, such that diligence on any part of such system shall be
concidered diligence on the wheole of the system, including the

) rights evidenced by the present permit.
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\) F. Any rights evidenced herein are subject to the prior
reservation of the Bureau of Land Management for a minimum
instream flow of 1 cubic foot per second in Mizpah Creek. The
Permittee shall not, by virtue of any rights provided for herein,
interfere with or obstruct the flows of Mizpah Creek if such

flows are equal or less than one cubic foot per second.

NOTICE
This Proposal for Decision is offered for the review of all
parties of record. Objections and exceptions must be filed with
and received by the Department of Natural Resources and
) Conservation on or before May 3 , 1982,

4

DONE this -4+~ day of

hatﬂhéw Williams, Hearing Examiner
Department of Natural Resources
and Conservation

32 5. BEwing, Helena, MT 59620
{406) 449 - 3962
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Snd il el s Srac i s
AFTIEAVIT OF SELEACE

PROPOSAL FOR DECISION
TRYE OF MOTTANA :

Comty of Lewis and Clark )

Cheryl Wallace , an enrploves of the Montana Department of Natural
Resources and Conservation, being Qulv sworn on oath, deroses and savs: That
pursunnt to the recuirarents of Section £5-2-309, MCA, on  April 12 , 182

he deposited in the | tates mall, "oertified mzil", an Order
N -

b}r e _JG.‘»JJ.‘L_ et o Solication D? Willlan J. Krutheldt ; Aoolication
NO.  **x . for a Pe:mit o Appropriate Water, addressed to each of the

following perscns Or egencies:
*** NMumbers: 24489, 26009, 26010, 26021, 26011, 26013, 26012, 26016 & 26020

1. Willaim J. Krutzielidt, 1200 Pleasant, Miles City, MT 59301

2. John Houtz, 18-1/2 No. 8th, Miles City, MI' 59301

3. Janes Lucas, Lucas & Monaghan Attomeys, 513 Main, Miles City, MT 59301

4. FKenneth W. McCown, 505 Yellowstone, Miles City, MT 55301

5. USDI, Bureau of Land Managament, P.0.Box 940, Miles City, MT 58301

6. Blasam Inc., Charley Balsam, Box 970, Miles City, MT 59301

7. L 0 Ranch Co., Dan Fox, Pres., 2504 Pleasant, Miles City, MI' 58301

8. Bar Lazy T3 Ranch, Homer Holmes, Powderville, MT 59345

9. Robert John Hardv, Powderville, MT' 59345

10. Ninety One Ranch, Xen Roberts, Sec., Powderville, MT 59345

11. Floyd Robinson & Sons, Powderville, MI' 58345

12. . Matt Williamns, liearings Examiner (hand deliver)

13. Miles Citv Fielcd Office (inter-departmental mail)

TEDAIVITIOOD OF rATURAL T,ECU""*J.S FEID COLGERVATION

STENE (O ey

_Montana City

(RSO B el B __mf {f_ .




