BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

% k k %k k % * Kk *

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) ORDER
NO. 25271-g41I BY DIEHL COMPANY )

* % % % % * %k *k % %

On April 2, 1984, the Department of Natural Resources and
Conservation issued a Show Cause Order to Objectors Montana Power

Company (hereafter, "MPC").

I. Menorandum of Cause by MPC

A. MPC's response to the Show Cause Order also reasserted
several of their arqguments made in response to the Proposal for
Decision in Dopn_Brown. The Department incorporates its response

to MPC's arguments numbered 2, 3, 6, 8, 10 as set forth in the

Final Order in Don Brown, April 24, 1984.:! §

A These MPC arguments are:

; 2. Unappropriated water in the proposed source is
non-existent. S - s

3. Property rights will be adversely affected.

6. Evidence shows the Power Company's water rights are
presently not being satisfied.

. The Order changes the statutery burden of proof.

10. All Final Orders issued by the Department are
affliicted with errors of law and are otherwise improper, and
the Power Company has appealed every Final Order which

adversely affects its rights.

MPC's argument number 10 is too vague to be responded
to with particularity. MPC suggests the hearing officer look
at the docket as evidence that MPC has presented arguments
that Don Brown is afflicted with errors of law or otherwise
improper. MPC's complaint, however, is still too vague to
provide the Department any substantive clue as to the errors

MPC claims infect Don Brown.



B. MPC's most fundamental objection is that the Show Cause
Orders are beyond the DNRC'authority. This is incorrect. The
Department will first address this issue, settling the arguments
numbered 1'and 11 raised by MPC.?

(1) Statutory Authority

Among the duties mandated to be carried out by the Department
by broad legislative delegation of authority is MCA
§ 85-2-112(1), (2). | | |
"The Department shall:
(1) enforce and administer this chapter and rules
adopted by the board under 85-2-113, subject to the
powers and duties of the Supreme Court under 3-7-204;.
(emphasis added)
(2) prescribe procedures, forms, and requirements for
applications, permits, certificates...and proceedings
under this chapter...". (emphasis added)
The only limiting language refers to MCA § 3-7-204., That section
"h refers to the superv151on by the Montana Supreme Court of the &
act1v1t1es of the water Judge. water masters, and assoc1ated :
"~f#%4personne1 in 1mp1ement1ng thls Chapter and T1t1e 85, Chapter 2,ﬁ.”{
'Part 2... Addltlonally, the statute prov1des for the Supreme
Court”to pay the expenses of the water court and staff. Clearly,
'uMCAls 3—7~204-has no-bearing on Departmental autharity to

“administer the new appropriations program.

;ﬁ S £y The Department has acted beyond 1ts authorlty.

©iMise 457011, The Order is a denial of due process and equal
: ”~.m5protect10n guaranteed by both the federal and state

‘:> constitutions. = : R : _




With regard to enforcement and administration of the Water
(:, Use Act, Chapter 2, there is no limiting statutory provision.

The Department must act, in furtherance of the Act's policies and
according to its own procedural guidelines under the authority of
the statutes and limited only by applicable Board Rules.

The Board has adopted, effective April 27, 1984, procedural
rules for water right contested case hearing.? Thus, cufrentl&,
the guiding statutory and regulatory authority is the Water Use
Act, the Administrative Procedures Act, and the Board Rules. MCA
Title 85, Chapter 2; MCA § 85-2~121; MCA § 2-4-601 et seq.;
Administrative Rules of Montana (hereafter, "ARM") Chapter 12,
Subchapter 2.

The Department having been expressly delegated the duty to
enforce and administer the Water Use Act, Chapter 2, the
o pertinent provisions thereof frame the guestion of administrative

authority herein. The Water Use Act (hereafter, the "Act")

_ specifies”as one of its purposes, the implementation of a

.':}icsﬂgﬁifﬁgiphaiﬁﬁaﬁdéte; iMCA 5 85-2¥101(2¥€?'7

';;;wig@ﬂThe;;esulthteacﬁedjherein.would.be:the~same UNOETERE § it vy o
- o previously effective Attorney General Model Rules 8-21,- - -
:t, governing contested cases. . Administrative Rules of Montana
PR Lw30211-1.3.225, o : g '

*  § 85-2-101(2) provides: "A purpose of this chapter is to
implement Article IX, section 3 (4) of the Montana
constitution, which requires that the legislature provide for

the administration,“control, and regulation of water rights
‘and establish a.system of centralized records of all water
rights. . .The legislature declares that this system of
centralized records recognizing and establishing all water
rights is essential for the documentation, protection,
preservation,.and future beneficial use and development of

~ Montana's water for the state and its citizens and for the
_continued development and completion of the comprehensive
state water plan, = 7o o & -




The specific portions of the Act involved herein are found in
Part 3 of the Act. Therein, with certain irrelevant exceptions,
a person's right to appropriate water is limited to being
obtained through compliance with the procedures for applying for
and receiving a permit from the Department.

After July, 1973, a person may not .appropriate watet

except as provided in this chapter. A person may
only appropriate water for a beneficial use. A right

to appropriate water may not be acquired by any other

method, including by adverse use, adverse possession,

prescription, or estoppel. The method prescribed by

this chapter is exclusive.
MCA § 85-2-301 (1983). Those procedures deemed essential for
proper administration and enforcement of the constitutional
mandate are specifically detailed in the Act. See, e,q.:
evidentiary provicion in § 85-2-121 MCA (1983); notice
requirements of MCA § 85-2-307; hearing requirements of MCA
§ 85-2-309 (1983). Similarly, those substantive criteria
intended to limit and define delegated departmental duties are
explicit. MCA § 85-2-311, MCA § 85-2-402.°

Otherwise,'of course, it is establlshed that the Act did not
change the substant1ve rules and p011c1es of Montana Water Law,
but merely gave the Department authorlty to admlnlster the ;L;; ] 1

 001leCt10n of rlghts and re5ponslb111t1es commonly called "water

law" similarly to previous water right administration by District

5 Hence, the const1tut10na1 requ1rement of neanlngful standards
. to guide agencies in exercising their delegated authorities

_ is clearly met. ART. III § 1, Mont. Const. See, discussion
i below.,‘MONT.-CONST art. 3 § 1. s o A R

e



( *;

Court. Castillo v. Kunneman, 39 St. Rep. 460, 642 P.2d 1019

{1982). Where the legislature intended to change previous ‘

(:; substantive law, or to clarify it, the substantive features of
long-time common law were intorporated into the Act. See, §§
85-2-102(1) (2), 85-2-311, 85-2-402 MCA (1983). Otherwise, the

~only differences between pre-Act law,. and post-Act law, other
than those expressly codified in the Act, would be those arising
from tﬁe difference'in the nature of an administrative
proceeding, and-a proceeding in a bistrict Court. (See,
Interlocutory Order, Beave d_Pa ip, re: Burden of Proof,
for an example of shifting burden of proof necessarily
concomitant to the procedural differences between a Disttict
Court action and an administrative proceeding.)
The Act prescribes certain mandatory procedures the

Department must follow in applying the substantive determinations

‘:D required in.granting, denying, or conditioning applications for
permits and change authorizations. MCA §§ 85-2-307, 85-2-309,

- §5=2= 310, 85-2-402.  To lmpose addltlonal procedural requlsltes
lupon the Department would be contrary to the well known max1m"

m“expre551o unlus:est exclu51o alterlus . That 15,'where

.;_procedural speczfzcs.aie 1mposed on certaln Department actioas;t.

and excluded . 1n.other grants of power, 1t is assumed that those
_ﬁprov151ons vere 1ntent10nally excluded. State ex rej, Dragstedt
: Ng,-ﬁtatg BQ@[d of Education, 103 Mont. 336, 62 P.2d 330 (1936).




(

The Department's authority to strike the instant objection

T

without hearing arises by necessary implication from these
(:' statutes, and the general laws defining and circumscribing the
powers and duties of the Department. See, State ex rel,

Dragstedt v. State Board of Fdugcation, supra.

Determination of whether the MPC objections are valid has

been expressly delegated to the administrative discretion of the

Department. Where an objection is deemed invalid, the Department

has no duty to hold a hearing thereon, and, further, the
determination of the validity of the objection is solely within
the agency's discretion. "If the department determines that an
objection to an application for a permit states a valid objection
to the issuance of the permit, it shall hold a public hearing on
the objection...". MCA § 85-2-309.
The only statutory limitation to guide the agency's
o discretion in determining an objection's validity is the
legislative standard for minimum contents of objections.‘
The objection must state the name and address of the .
objector and facts tending to show that there are no ...
unappropriated waters in the proposed source, that
the proposed means of appropriation are inadequate,

;7. that the property, water rights, or interests of theifﬁx _
.objector would be adversely affected by-the proposed .” .l

appropriation, that the proposed use of water is not ... . 8

a beneficial use, or that the proposed use will
interfere unreasonably with other planned uses or
developments for which a permit has been issued or-
for which water has been reserved. MCA § 85-2-308. -~

Interpretation of § 85-2-308 MCA (1983) must be consistent

with § 1-2-106 MCA (1983):

I

¢ - Further, tpecbbjectibn,ito"be timélf;:muéﬁ"béffiléd within
.7 the time limit specified by the Department: in the public and
individual notice on the application. . MCA § 85-2-308.

i e s s




25 263 u s. 497 (1924);“

' valld. ‘sge DQB“BLQEH Flnal Order.v

Words and phrases used in the statutes of Montana are
construed according to the content and the approved
vsage of the language, but technical words and
phrases and such others as have acquired a peculiar
and appropriate meaning in law...are to be construed
according to such peculiar and appropriate meaning or
definition (emphasis added).

-

Because the common law of the state has given full dimension to
the'bare-boned water use statutes, the statutory terms have ...
acquired such an appropriate meaning, eLg.: "beneficial use“;-”
Power v. Switzer, 21 Mont. 523, 55 P. 32 (1898); Atchison v.
Peterson, supra; Allen v, Petrick, 69 Mont. 373, 222 P. 451
(1924): Toohey v. Campbell, 24 Mont. 13, 60 P. 396 (1900),
appropriative "intent"; Featherman v. Hennessey, 42 Mont. 535,
115 P. 983 (1911); Bailey v. Tintinger, 45 Mont. 154, 122 P. 575
(1912); St. Onge v. Blakely, 76 Mont. 1, 245 P. 532 (1926);
Toohey v. Campbell, supra; "edverse affect"; Quiogley v, McIntogh,

110 Mont. 495, 103 P.2d 1067 (1940); unappropriated waters; Carey

v. Department_of Natural Resources and Conservation, St.

(1984); Ro_ck_gree]s_m;ch_&_ELunLe_CM._ulllﬂ 93 %y

Rep.

" Mont. 248, 17 po2d 1074, 89 ALR 200 (1933); i i

o _,w

Hence, 1n determlnlng the valldlty of objectlons, the ’;_.f?-{
Department must apply the common law and statutory law of the

Act. Bpplication of that law shows that MPC's objections are not

Whether the facts on an ObJeCthn tend to show any of the.

"requ1red cr1ter1a is a mlxed questlon of fact and 1aw. The facts

necessary to allege such a tendency are freq atly;ccmplicated



and technical matters within the Department's expertise,
involving determination of the source of supply for the proposed
use, quantification of water in that source, quantities of the
objector's water rights and the guantity and nature of the
depletive effects of the proposed use. The legal issues involve
whether the objector has stated a legally protectible interest by
virtue of the facts alleged in the objection. Cleariy these

issues fall within the'reasoning set forth in Burke v. South
Phillips County Co-operative State Grazing District, 135 Mont.

209, 339 P.24d 491 (1959):

Where the qguestion involved is within the
jurisdiction of an administrative tribunal which
demands the exercise of sound administrative
discretion reguiring the special knowledge,
experience and services of trained officers to
determine technical and intricate matters of fact,
and where a uniformity of ruling is essential to
comply with the state's policy and the purposes of
the recgulatory statute on review by the court of such
decisions by such authorities, the courts will
regquire only so far as to see whether or not the
action complained of is within the statute and not
arbitrary or capricious. At 218.

_In summary, the Department must act 1n furtherance of the
pollcy of the Montana Water Use Act in admlnlsterlng and
QenforC1ng the Act.r S 85—2-101 ‘MCA (1983). That pollcy, when

-read in conjunctlon w1th the remalnder of the Act and the one =

hundred year 0ld case law interpreting prior (but similar)

statutes; clearly_defines the substantive water law and policies

to be applled by the Department in adm1nlster1ng the aAct.

. fProcedurally, the Department 1s, of course, 11m1ted only by the

Montana Admlnlstrative Procedures Act. and app11cable prov151on




of the Montana and United States Constitutions. The Departmeht's
actions are proper according to all of these applicable '
substantive and procedural limitations.

Given the Department's specific authority to determine the
validity of objections, and the exhaustive analysis of Don Brown.,
it is clearly within Departmental authority to strike MPC
objections, using whatever fadr procedures the Department deems '

appropriate to the case.

(2) Constituticpal Authority

Having demonstrated the clear statutory authority for
dismissing MPC's objections without hearing, the only remaining
roadblock would be if this delegated authority were
unconstitutional. It is not. The legislative authority to so
delegate stems from a direct constitutional mandate that, "The
legislature shall provide for the administration, control, and
regulatlon of water rlghts and shall establish a system of
centrallzed records, 1n addltlon to the present system of 1oca1 '

records _ MONT._CONST._art. 9 § 3, paragraph (4).

Constltutlon 5 fundamental structure of a trlpartlte government
by delegatlng unbrldled dlscretlon to an agency, ic€ey whether

the agency is delegated fundamentally leglslatlve functlons.

_rﬁtThe power of “the. government of thls state is lelded ;
.. into three ‘distinct branches - 1eglslat1ve,tu' :
“executive, and jUdlClal. No person or persons’
charged with ‘the exercise of pover properly belonging _
to one branch shall exercise any power ‘properly ;
Jhbelonglng to-either of:the others, except as in this
1"const1tut10n expressly dlrected or permltted. MONT.
f];CONST. art. 3, § l. RN L g VR .

.//‘

The issue: 1s whether the 1eglslature has broached the Montananmf.-



Of course, the analysis begins with the fundamental notion
that an act is presumed constitutional, prima facie. State v,
Stark, 100 Mont. 365, 52 P.2d 890 (1935). The test for proper

legislative delegation of authority to an administrative agency

was set out in Bacus_v._ Lake County, 138 Mont. 68, 354 P.24 1056
(1960); Douglas v. Judge, 174 Mont. 32; 568 P.2d4 530 (1977); and
recently affirmed as controlling in T. & W. Chevrolet v,

Darvial, 39 St. Rep. 112 (1982). The Court stated in Bacus:

...When the legislature confers authority upon
an administrative agency it must lay down the policy
or reasons behind the statute and also prescribe
standards and guides for the grant of power which has
been made to the administrative agency. The rule has
been stated as follows:

'The law making power may not be granted to an
adninistrative body to be exercised under the guise
of administrative discretion. Accordingly, in
delegating powers of an administrative body with
respect to the administration of statutes, the
legislature must ordinarily prescribe a policy,
standard, or rule for their guidance and must not
vest them with an arbitrary and uncontrolled
discretion with regard thereto, and a statute or
ordinance which is deficient in this regard is
invalid....'.

«+.In the case of o] M ' '

a 'rs, 76 Mont. 305, 314, 315, 247
P.162, 164 thlS court has stated:
N 'We think the correct rule as deduced from the
. better authorities is that if an act but aunthorizes ;
- the administrative office or board to carry out the =~ "
- definitely expressed will of the Legislature,
- although procedural directions and the things to be
~done all specified only in general terms, it is not
vulnerable to the criticism that it carries a
delegation of legislative power.' This rule has been
- approved in Northern Pacific R. Co. v. Bennett, 83
" Mont. 483, 272 P. 987; Barbour v, State Board of
- Education, 92 Mont. 321, 13 P.2d 225; State ex rel,
- City of Missoula v. HQ]mgs, 100 Mont. 256, 47 P.2d
624, 100 A.L.R. 581; State v, Andre, 101 Mont. 366,

54 p.24 566; Siﬁi:f_ﬁx_LeL_Sj:mr_t_L._lzls_tu_cL.c_o_ux_t
103 Mont., 487._63_?726 141; and Thompson v. Tobacgco

—~

10
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( (

P.2d 811. - See also State v, Johnson, 75 Mont. 240,
243 P. 1073. At 78 (citations omitted), 80.

The Water Use Act falls into the category described above,
wherein the legislature has delegated to the Department avbthority
to carry out the definitely expressed will of the legislature.
Although the procedural directions are expressed in only general

terms when such is the case, the agency is free to use its

discretion procedurally. State v. Stark, supra.

InT & W thﬁ;g]gt, supra, the court applied the test of
Bacus and Douglas, and found that a statute and administrative

regulations thereunder designed to curb "unfair or deceptive acts
or practices in the conduct of any trade or practice..." was not
so vague as to be an unconstitutionally prohibited delegation of
authority to the Montana Department of Commerce, the Federal
Trade Commission or the Federal Courts. In doing so, the court
pointed out that the nature of the practices sought to be
prohibited demanded the use of general language, but that the
well developed case law, amassed over 30 years, hed sufficiently
given shape and deflnition to the terms of the act so0 as to vest
' dthe general terms w1th the requ151te meaning- for the agency to |
iappropriately administer the act. |

The T & W Chevrolet case summarized the holdings in Douglas
and nguﬁ as holding that, "...a legislature must prescribe with
reasonable clarity the 11mits of power delegated to an

administrative agenqy ~ At 1369. 1In 01t1ng to a Washington

: dcase,-the T & H “court guoted theffolloW1ng language:

11



...The language of the amended federal act...has been
with ve since 1938. The federal courts have amassed
an abundance of law giving shape and definition to
the words and phrases challenged by respondent. Now,
more than 30 years after the Supreme Court said that
the phrase 'unfair methods of competition' does not
admit to 'precise definition', we can say that
phrase, and the amended language has a meaning well
settled in federal trade regulation law... The

hrases 'unfair methods of competition' and unfair or

eceptive acts or practices have a sufficiently well
established meaning in common law and federal trade
law, by which we are guided, to meet any .
constitutional challenge of vagueness. At 1370.

Further, the Court pointed out:
when reviewinag the constitutionality of a given law,
it is important to keep in mind the basic premise,
well recognized in Montana, that the
constitutionality of a legislative enactment is prima
facie presumed, and every intendment in its favor

will be made unless its unconstitutionality appears
beyond a reasonable doubt. T & W Chevrolet, at 1370.

In the instant case, the vast bibliography of Montana Water
Law more than sufficiently defines the terms used in the Water
Use Act so that the Depgrtment may readily ascertain the specific
and plain language thereof, and.administer the Same‘in accordance
with the legislative intent. Hence,_the Department has no doubt
that the éuthority it has been delegated by the Act is fully
witﬂih thé 1egisiatﬂ¥e'éédnétifutiahéi“;hfﬁéfiﬁy'to'delegate}ﬁn
Qaé pfbpérij delegaféd,.and has been pro?erly exercised herein.
Having applied the well articulated Montana law to the
allegations of MPC, the Department determined that the objections

were not valid, and under the clear terms of the Water Use Act,

12



MCA § 85-2-309, no hearing thereon is necessary.’

MPC's due process argument is without merit. MPC was given
more than ample opportunity to state a valid objection, and
simply failed to do so. The Department has atforded MPC far more

procedural protection than is constitutionally necessary, under

both the state and federal constitutions. The Department made
clear why MPC's objection is_not valid;fhaving provided MPC
specific basis to respond to in the shoo:cause order.

MPC, instead, has merely repeated vagoe shot-gun arguments
alleging that the Department does not have the authority
expressly delegated to it by § 85-2-309 MCA (1983).

The fair notice and meaningful opportunity to respond
requirements of due process have been met several times over.
See, Abrams v. Feaver, 41 St. Rep. 1588, 685 P.2d 378 (1984);

vent v. 8 in, 407 U.S. 67, 92 S. Ct. 18983 (1972).

MPC's equal protection allegation is similarly frivolous. To
accede to MPC's deménds would in fact be settinngPC above the
1aw, denylng other ob]ectors equal protect1on by 1mmun1z1ng MPC
from the requ1rements the class of all other objectors must meet--

statlng a va11d ob3ect10n in order for_the right to a hearlng to

? Contrast this situation with Douglas v. Judge, 174 Mont. 32,
568 P.2d 530 (1977), where the court found that a delegation
- of authority to loan state money based on an unbridled agency
- _determination of a project being "worthwhile" was an

: . unconstitutional delegation of authority. There, the i
' substantive issues had not been so long subject to common law
- definition as to have already been shaped and defined prlor
_to the statutory enactment. —_ :

!/
{



arise. See, e.g.: Application for Water User Permit No. 33972 by
David A. & Linda J. Seed, Application for Bepneficial Water Use
ermit = .

C. MPC alleges that the Department has an independent duty
to ascertain the viability of each application, regardless of
whether the Department's duty to hold 'a hearing arises. See, MPC
issue No. 4. The Department agrees and has fulfilled that duty
in the instant case.

The allegation that, "The Power'company and the Department
have ofttimes learned of deficiencies of an application during a
hearing" has no bearing herein.

D. MPC further objects to the various Departmental functions
performed in carrying out the Water_ﬂse Act. See, MPC issue
No. 5. The roles played by various Department offices and
employees are reasonable and necessary to administer the Act.
Further, the roles of Departmental staff experts, hearing
examiner, and final decision makers are contemplated by the
Administrative Procedure Act. See, MCA § 2-4-611; 2-4-614(1) (f);

2-4-621. | |
; -: -The . fact that the preceuent relled on by the Department ‘
has not been afflrmed by a court is of no consequence. See, MPC '
Issue No. 7. Unt11 that Departmental action is overruled, it
remains a.valid guideline for the Department in assuring agency
actlons are reasonable in treating 81m11ar1y 51tuated
appllcatlons con51stently. | g ;

F. The Show Cause Order neither changes the statutory burden
of proof nor deprlves MPC of any of its water rlghts. See, MPC

issue No. 8. MPC has not been burdened with any standard of

14



proof, but merely has been required to do what all objectors must
do in order for the right to a hearing to arise - state a valid
" objection. MPC has been givén ample opportunity to submit a
valid objection to the Department. It has failed to do so.
Hence, the right to participate in é contested case hearing as a
party-objector does not arise. § 85-2-309 MCA (1983). h

G. The fact that MPC alleges'it seeks to prbtect its ability
to generate power for its customers is not germane. See, MPC
issue No. 9. MPC's rights and power generation capacity are
being protected by the Department already. It simply cannot
expand those rights by insinuating the size of its customer base
somehow insulates it from the minimum duty of all objectors - to
state a valid objection. Every objector and applicant before the
Department seeks to protect beneficial uses of water for the
benefit of the individual appropriator, customers thereof, or the
general public. Where the legislature intends the Department to
~ include economic.benefits in the permitting ptoﬁedufe,‘it
> expressly so states. See, § 85-2-311(2)(a) (B) MCA (1983). The

- Permit in issue herein is not subject tb_ihat statutory language. -

WHEREFORE, based on the fbregoing and on the records ¢on file

with the Department, the Department hereby issues the following:

. 15



':} ORDER

1. MPC's objections to Application No. 25271-g4l1 by Diehl

Company are hereby declared invalid and are stricken.

2. The other objections filed hereto remain valid.
Therefore, the Department will contact the remaining objectors

regarding settlement or hearing in this case.

DONE this __/  day of M—Jﬁu.

Gary Fritz, Mdministrajor
Water Resoufces Division
‘:D Department of Natural Resources
’ and Conservation
32 South Ewing, Helena, MT 59620
(406) 444 - 6601




AFFIDAVIT OF SERVICE

STATE OF MONTANA )
} ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on _A) 219y _, 1984, she deposited in the United
States mail, Con belixeet mail, an order by the Department
on the Application by Dfehl Company, Application No. 25271-g4l11, for
an Application for Beneficial Water Use Permit, addressed to each of
the following persons or agencies:

1. Diehl Co., 1805 Prospect Ave., Helena, MT 59601

2. La Casa Grande Estates Water Co., ¢/0 Robert Cummins, 1 Last
Chance Gulch, Helena, MT 59601

3. Dale A. Samuels, 3124 Spokane Creek Rd., East Helena, MT 59635

4, Montana Power Co., 40 East Broadway, Butte, MT 58701

5, K. Paul Stahl, Attorney,, 301 First National Bank Bldg., P.0O. Box
1715, Helena, MT 59624 éhbu¢ J&é:@&udL,

6. T.J. Reynolds, Helena Field Office (inter-departmental mail)

7. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION
by__) ,QJ,QW

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

on this fﬁi day of Y\ﬁyﬁ&mﬁg _r 1984, before me, a Notary

Public in and for said state, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above
f?rﬁtﬁepg‘
St L

e U
Y ; {l'f'f “ N -

, % Notary Publicﬁfor the state of Montana
b I A Residing at éi%%~¢~ . Montana
S ey My Commission expires /[-2.1-

o

-




" BEFORE THE DEPARTMENT :
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % k k k k &k k *

IN THE MATTER OF THE APPLICATION )

FOR BENEFICIAL WATER USE PERMIT ) ORDER TO SHOW CAUSE
NO. 25271-g4l1 BY DIEHL COMPANY )

* % % % % % &k %k % %

The objection filed with the Department of Natural Resources
and Conservation by the Montana Power Company to the above-named
application is identical in language to a number of objections
previously filed by this entity with respect to similar
applications. These objections all claim generally that there is
a lack of unappropriated water available for the applicants’
purposes, and that diversions made pursuant to these applicants’
plans would result in adverse affect to the water rights claimed
by the Montana Power Company. S$ee MCA 85-2-311(la) and (1lb).

No claim is made either expressly or by implicatioh in the
present objection that the Applicant's proposed use is not a
beneficial one, or that the Applicant's proposed means of
diversion are not adequate for his purposes. See MCA 85-2-311(14)
and (1c). Nor has the Department in its own behalf indicated any

concerns for the existence of these statutory criteria for a new

vater use permit. See generally, MCA 85-2-310(2).



Commencing with the Proposal for De0151on In_;g_ﬁggyn, and
continuing through a number of appllcat1ons where the Montana
Power Company presented evidence at hearings held pursuant
thereto, the Department of Natural Resources and Conservation has
concluded that the scope and extent of Montana Power Company's
rights to the use of the water resource as indicated by the
evidence therein did not warrant denial of the respective
applications fof new water use permits. Since the instant
objection alleges similar matters to those involved in prior
hearings, hearings on the factual issues suggested by the present
controversy threaten a waste of time and undue time and expense to
the parties involved. See generally, MCA 2-4-611(3) (1981); MCA
85-2-309 (1982). The principles of starie decisis dictate that
Montana Power Company be compelled to make a preliminary showing
that its objection to the instant application has merit.

WHEREFORE, the Montana Power Company is hereby directed to
show cause why its objection should not be stricken and the
instant application approved according to the terms thereof. Said
Objector shall file with the Department within 20 days of the
service of this Order, affidavits and/or other documentation
demonstrating that the present Applicant is not similarly situated
with respect to prior applicants fof whom permits have been

proposed over this Objector's objections; and/or offers of proof

as to matters not presented in prior hearings, which matters

compel different results herein; and/or argument that the proposed

dispositions in such prior matters were afflicted by error of law



or were otherwise improper; and/or any other matter that
demonstrates that the present objection states a valid cause for

denial orrmodification of the instant application.

DONE this sziif‘déy of 4é}fAt L, 1984.

Gary Fritz, inistr

Water Resou Division

Department of Natural Resources
and Conservation

32 South Ewing, Helena, MT 59620

(406) 444 - 6605



AFFIDAVIT OF SERVICE
ORDER TO SHOW CAUSE

STATE OF MONTANA )
' ) ss.
County of Lewis & Clark )

 ponna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on__L%ﬁ%?ZZéZZg?f, 1984, she deposited in the United
States mail, 14 2 : mail, an order by the Department

on the Application by/Diehl Company., Application No. 25271-g411, for
an Application for Beneficial Water Use Permit, addressed to each of

the following persons or agencies:

1. Diehl Co., 1805 Prospect Ave., Helena, MT 59601

2. La Casa Grande Estates Water Co., c/o Robert Cummins, 1 Last
Chance Gulch, Helena, MT 59601 ,

3, pale A. Samuels, 3124 Spokane Creek Rd., East Helena, MT 59635

4. Montana Power Co., 40 East Broadway, Butte, MT 59701

_5. K. paul Stahl, Attorney, 301 First National Bank Bldg., P.O. Box

1715, Helena, MT 59628 (.Aanral

6. T.J. Reynolds, Helena Field Office (inter-departmental mail)

7. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION
by

STATE OF MONTANA )
) ss.

County of Lewis & Clark )}

On- this _gZMday of _C%QM__, 1984, before me, a Notary
Public in and for said state, ersonally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department

executed the same,
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my

official seal, the day and year in this certificate first above
written.

ate of Montana
r Montana



