BEFCORE THE DEPARTMEKT
OF I'ATURAL RESOURCES AND COHSERVATIOH
OF THE STARTE OF KORTANA

¥ % * & % Kk * Kk Kk %

IN THE MATTER OF THE APPLICLATICH )
FOR BENEFICIAL WATEFR USE PERHKIT ) FIIAL QRDER
NO. 24521-s4lE BY REMI & EETTY JO )
FONFORTOHN )

+ & * * %k Kk Kk * *k %

Upon exception and objection to the Proposal for Decision

entered in this matter by the Applicents Monforton the Objector

Montana Power Company and the Objector Felsheim-Huckaba, the

~

Department of Matural Resources and Conservation hereby enters

I

) this Final Crder. The Propeszl for Decision, except &s

explicitly modified herein, is hereby made a part hereof.

RURDEN OF PROOF

The Fearince Exeminer in the course of the hearing in this
matter enunciated a burcden of proof standard corresponding with a
"more likely than not" test. tThile not material to disposition
of this matter, such a characterization was in error. ChA
85-2-311(7)(1281) provides that for an apprlicetion ¢ this
character a prospective appropriator need only establish by
"substantial credible evidence" that the statutory criteria fcr a
water use permit exist. Thi; verbiace amounte to a term of art.

and it is inconsistent with anv sort of preponderance test. This
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latter buréen has been accoréed an explicit legislative
description, ané therefore it cannot enshroud and describe a
burden of a varyinc deécription.

"Substantial credible evidence" means that guantum and
quality of proof that will convince &z reasonable man of the
existence of any ultimate fact. It demands less in the way of
proof than a preponderance test, but more than a standard of
"probable cause”.

In applying this test, the Department notes that "substential
credible evidence” does not precisely dovetall with the
"supstantial evidence" standard employed by the appellate courts
of this state. This latter test embraces a measure of deference
to the fact-finding triburnal in view of the cold and sterile
record such appellate determinations necessarily rest upon. In
contradistinction, the Department through its Hearings Examiner
is able to assess &nd weigl the demeanor cof the witnesses in
making its findings of fact. ESee cenerelly, NCA 2-4-6211(3)
(18B1). loreover, the acency 1is capable of utilizing its
"experience, technical compectence, anc specialized knowledge" tc

adjuige that certain evidentiary cleims are inherently

H

improbable. See MCA 2-4-612(7) (1981). Substantial credible
evidence thus involves a more exacting scrutiny then that
comprehended by a "substantial evidence" facter and this decree

of ricor has been exerciged in the present circumstances.
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The exceptions enterec¢ to the proposal for cecision by the
applicants HMonforton e%brace issues relating to the relevancy and
materiality of certain findings and conclusions entered in this
matter, and to the legislative intent reflected by the criteria
for a new water use permit. See MCA B85-2-311 (18€1).

Applicants' arguments distilled translate into assertions that no
proposed appropriation reflected by & nev water use permit can
adversely affect the rights of a prior appropriater, MCA
£5-~2-311(2) (198)), eince as a matter of law any such new use
must perforce be junior to those uses of any "prior
appropriator". Seg NCA 85-2-401{(2) (1¢81). Since the

) fundamental rule remains "first in time, Firet dn right:" O¢
priority in time confers supericrity in right, HCA B5<2-401 L1},

MCR B5-2-406{1) (1981), no advercse ffect can result to prior

(8]

appropriators as any permittee's use remains inferior and subject
to the claims of prior uses.

In a similar fashion, Applicants claim that there is always
unappropriated water avallable for new uces., Because a junior
appropriator's claims embrace hose wetere not needed by a senicr
approprietcr at any given time, and since the historic need of &
senior appropriator bears no necessary o©r inevitable relaticnship

vture

Fty

to future need given at least the possibility o
sbandonment of that senicr right, it must follow accoréding to the

Applicants that there must always be uneppropriated water

_j) available for new appropriations so long as the guantity of water
cizimed is physically available from the stream.
Tyt
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In evaluating the cogency cf these claims, it is instructive
to inspect the experience of sister appropriation states under
statutes with similar language. The gist of Applicants position
ac regards unappropriated water is reflected in Utah's
counterpart of the present permitting process. By noting a state
policy of encouraging the development of the water resource, and
in light of the agency's lack of authority to finally resolve the
contentions of the parties pursuant to the permitting procedure,
the Utah courts read the "unappropriated" water issue as
mandating only a ceterminatior that there is probable cause or a
reasonable basis to believe that there is at any time surplus
weter available for the particular applicant's use. 3Se

generally, Little Cottonwood Vater Co. v, Kimball, 76 Utah 243,

288 P. 116 (1930); Rockv Forg irric, Co, v, Kents Lake Pegervcir

Co,, 104 Dtah 202, 135 P.2d 10€ (1943), Whitmore v, Velch, 114

Uteh 576, 201 P.24 954 (1949}, Lehi Trriag, Co, v, Jones, S4 Utah

d 362 (1938}, United States v, Digtrict Court, Utah

3%

367, 77 P,

inty, 121 Uteh 1, 23E8 P.2d 1132 {(1¢51), h. depn., 121 Utah 1E,

>

242 P.24 774 [1852).

This decisional eguation i= inzpposite in Montana, however,
by virtue of the governing statutes. The liontana legislature has
particularized its intentionsg ac regards the unappreopriated water
issue by delineating & triumvirate of factors that are to govern
such a determination, See MCA 85-2-311(1)(a), (B), (c) (1l9gl)y.

hdoption of the Utah stance would plainly ignore these

legislative mandates, ecpecizlly that directive conteined in HCA
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£5-2-311(1) (c) (1981) which requires an applicant to establish
the existence of unapproriated water throughout the term of his
preoposed use, Horeove;, while the Department acknowledges a
directive of promoting the development and use of this cstate's
water resource, See MCAH B85-2-101 (1981), Al v ick, 6¢
Mont. 373, 222 P, 451 (1922), it cannot blind itself to the
equally avowed purpose of protecting existing rights, HCA
§5-2-311(2), MCA 85-2-101(4) (1981), Mont. Const., Art. IX, Sec,
3(1), nor abdicate its duty to accomodate these competing
interests.

Applicant's arguments as to their potential adverse aifect to

prior appropriators also finds reflections in sister state permit

proceedings. See Dullock v, Panks, 22 Utah 2¢ 308, 452 P. 24 866
(1969). 1Indeed, the high weter mark cf Applicants' approach is

detailed in PReach v, Suverior Court cf Anache County, €2 Ariz.

7, 307 P.2& 911 (1957). Therein the ARrizona court refusec to

[ ]

orant standing to appeal from administrative permit dispositions
en the part of obijectors, since "first in time, first in right”
left such persons without any interest which might be prejudicec
by eny such administrative determination.

This result fails to explain of course why such objectors had
any right of participation even at the adrministrative level, and

indeed commits the fundamentel aberraticn of refusing effect to

lecislative provisions. See generally, HCA 1-2-101, 1-2-10Z

(19€1). 1In short, Applicante argue herein that while the

legislature assigned a duty to an applicant to establish that his
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proposed water use will net advercely zffect the rights of a
prior appropriator, MCA 85-2-311(2) (2881), and that while the
legislature further implemented this directive by enunciating
differing standards of proof for water uses that it considered to
threaten different sorts or degrees of adverse affect, compare
HCA 85-2-311(6) {(1981l) with HCA 85-2-311(7) (1981), this same
legislature by statutory fiat made such adverse affect impossible
by simulteanously providing that permits "shall be issued subject
to existing rights and any final determination of those rights
made uncder this chapter. See MCA B5-2-312(1) {1S%81). loreover,
under this theory, the authority to "issue permits subject to
terms, conditions, restrictions, and limitations...necessary to
pretect the richte of other zppropriateors", MCA 85-2-312(1)
(12€l) , becomes mere surplusage ancd the culmination of a
lecislative feint. This "now vou see 1it, now ycu don't" approach
simply fails to give affect to lewislative intenk.

It ig true as noted by the Applicants that the determination
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¢f unaprreopriacted or "scrplus® weter

1 {1931), is inevitably
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Public Service, ¢1 lont. 136, 6. 2

2 conpley one, &5 its exictence is predicated upon the constantly

variety of factore. However, the

ja)]

chencince interplay of
rercittine process must remain & practicel businecs for practical
men., The record herein establishes that only twice in 20 vears

of recert record has the flcw of the lBissourl River exceeded the

cepecity of the turbines at Cochrene after Aucust 1 and within

the time of use proposed by the Applicant. In these instances,

N
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the Guration of tpill was either =o slight &s to be of no
practical significance or the spill occured so late in the
irrigation season that’it is doubtful that any advantage could
hzve been made thereof. (The depiction cf water flow in KPC
Exhibit J for 1969 is most prebably a scrivener's errcor. It
would truly be remarkable that two consecutive months would
exhibit identical water flows.) It is encugh to say that ke
would serve no useful purpose to license a prospective
appropriator to attempt an appropriation after such date.
Applicant's arguments as to the undeterminable effects on
unappropriated water of future acts of appropriators are not
availing. The Department must assume that past is prologue, both
in terms of physical supply and in terms of guantities in current
use. That is, while npplicants are unceniably accurate in
positing the appropriative claim as embracing only those waters
thet are reasonably recuired for the exercise of the particular

propriator'e purpese at any given time, in the context of the

m
ke

permitting process, the "eincess waters" thereby accruing to the
source of supply are subject to the permitting applicant's claim

only within the framework of the senior appropriator's particular

b

use. Thus, if an unusuelly wet vear oCcCurs such that the senior

irrigator's demand on the source of supply is less than the
historic average demand, the remzining waters remain

"unappropriated® insofar as an applicant for permit 1is
concerned. lorcover, unappropriated waters exist for permittee's

prospective uses where existing appropriztor's uses Go not

3 /(\ ::.‘.'ﬁ RN
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~ recuire continuous divercions. The interstices between historic
times cf diversion remain zvailable for new uses.

The Department takés account cf these circumstances. Thus,
while the testimony of the Objector irrigators was to the effect
that shortazces zre generally prevalent around the middle of July,
as asserted by the Cbjector Felsheim-Huckaba, the Department
notes that in water rich yeare existing so0il roisture may extend
the available supply, and in light of the ambicuous description
of the middle of July, ARucust 1 is an appropriate estimate of
weter shortages in unustally wet years. The Applicants’
divercsions cannot be "timed" after this date to alleviate the
shortage in view of the continuous nature of liontana Power

) Company's use anc the similar needs of the downstream irrigators
that will yield demands on the source c¢f supply coterminous with
Lpplicant's needs.

Countenancing Rpplicants' &sscrticens that cCescribe the
avallability of unappropriated weter =olely in terms cof
subsecuent failures to use prior epprepriative claims at all
encourages cpeculative cleims to the water rescurce., After
hugust 1 of any civen yezar, Lpplicants' purported use must depend
entirely on dGecisions by pricr appropriators tc forego their

respective uses a2t least in some measure. Whether this will

cccur at all is entirely conjectural. I fixeC and definite plan
tc apprepricste water which is the hallmark of the appropriative

clairm simply cennot stand on such unsure footing. See generally

[o4
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The eddies of Applicants' arguments also undermine the
directive of the permitting process to"provicde for the
administration, control, ané regulation of water rights and
establish a system of centralized reccrds of all water rights.
The legislature declares that this cystem of centralized records
recognizing and establishing all water rights 1is essential for
the documentation, protection, preservaticn, and future
beneficial use and developmernt of lontena's weter for the state
and ite citizens and for the continued development and completion

of the conprehensive state weter plan." INCA 85-2-101(2) (1981),

A

tiont. Const. Art. 1X, Sec. 3(4). This centralized record system
) would be of little value or import if it reflected merely a paper
collection of filings bearing little or no relation te actual

uses on the stream. See generally, Tusip Flectric Powver

ooperation v, State Pogrd of Cortreol, Vvo. , 576 P.2d

I

1n

57 (197€), Aliep v, Petrik, 09 liont. 373, 222 P. 451 (1024),

MeIntire, The Disparitv Detveen State VWater Rights Records and

Actuz]l Water Use Patterps, 5 Land & Water L. Rev. 22 (1570).

Tt is true that such records can never enjoy a perfect
merriage with the existinc regime on & stream system. For

example, while an appropriator 1is gntitled to the greastest

guentity of water he can beneficially uvse, Sayre v, Johnson, 33

liont. 15, 81 B, 38% (19C5), the actual use from year to year at
least for acricultural purcuits will be some lesser amount. The
J) ¢riest years thet prompt the gresztest demand on the source of

supply fcor

A H 92,/64 it
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zgriculture are perfeorce uncharacteristic of an "average" annual
use.

The sorts of uncertzinties cannot, however, be said to make
the record-keeping system a futile hope such that any water
claim, whatever its realistic import may be for future diversions

from any particular source of supply, must be made a part of the

.paper reflecting actual uses from that source. Such a result

leaves little purpose for the legislatively mandated system as
guch paper claims will inevitebly beclcud and frustrate any
realistic appraisal of current water usage within the state,
lloreover, kpplicant's claims are out-of-stride with the
nature of appropriative right. The reach of an appropriative
claim has been traditionally premised on the volume of water

historically put to beneficial use, Creen v, Chaffee Ditch Co..,

150 Colo. 191, 371 P.2& 775 (1%62), Ouicley v, Mcintosh, 110

jont. 4S5, 102 P.24 1067 (194C), Feathermpan v, Hennessy, 432 Hont.

310, 1 P. 583 (1911), Uhitcormb v, Helens VWater Works Co,, 151

bt
wn

vont, 423, 444 P,2d {(196¢), not the volume of water that may
subseguently become available thrcuch changes on the stream

system. While such chances indeed inure to the benefit of

(1

orrow V. Huffine, 48 ltiont. 427, 138 P.

n

tbsequent eppropriator

m

4

—

0
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(1914), Buffipe v, Miller, 7¢ liont. 50, 237 P. 1103 (1925),

they do so by providing the nucleus for new and extended uses by
way of new appropriations.
Lppropriatore are entitled t¢ maintenance of the stream

conditiore as of the time they make thelr respective
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appropriations. See Dahlbere v, Cannon, €4 hont. 68, 274 P, 1E1
(1529), Lovpipng v. Rapkin, 118 Hont. 235, 165 P.2d 1006 (1946},

Mcl v, Graveley, 159 tont. 72, 495 P.24 186 {192?), Lokowigh

v, City of Yelena, 46 lont. 575, 129 P.2d4 1063 {1913), Zhomps

v, Harvey, 164 Font. 133, 519 P.28 963 (1974), Creek v, Bozeman

later Works Co,, 15 Mont. 121, 38 P, 45¢ (1894). FEowever, this

fundamental doctrine cannot reach and describe any vested
interest to any condition as specteral as potential non-uses by a
particular appropriator. R change of an agricultural use to a
domestic ecr municipal one cannot be said to be open to objection
merely because the contempleted use is more likely to result in
constant and consistent diversione throughout the vears than that
diversion pattern that might be forcasted feor the historic use.

Vhere the availability of water depends on extraordinary
hyérologic evente or the non-use of existing rights, any current
claim for an appropriszticn ¢f water that embraces this supply
reflects at least in part & sort of gleam—-in-the-eve philosophy.
Such waters are not "unappropriated waters" within the meaning of
the statute.

lMuch the same c¢an be scid of the adverse effect te prior
rights that the present claim for water protends. It is true
that all of the Cbjectors herein ere inevitably senicr to the
Lpplicants asserted use, and are therefore in turn necessearily
entitled to the full measure of their historic water use.

However, where the Applicant intends teo divert waters that by the

evidence have never been historically aveilable to him, it ic &



rather pedantic conceptualism that denies adverse affect to prior
rights by an incantation of the first in time, firet in right
litany. The difficulties of administering the various water

P

rights on & stream are lecion, see generallv, Stal X ary

v. Cochran, 138 MNeb. 163, 292 N,1f, 239 (1940), Irion v, Hyde, 110

Mont. 570, 105 P.2d €66 (1240), Dopich v, Jehnson, 77 liont. 29,
250 P, 962 (1926}, A 1da igati o, v, Water Ccnservation
Board, 113 Mont. 436} 127 p.28 227 (19242), and said complexities
increase geometrically with increasing reductions in stream flow
as more and more rights collide. lioreover, the Department cannot
completely ignore that this as yet unadjudicated source cf supply
has no sort of reoulatory zutheority for day~to-day metters on the
stream. Protection for existing rights must inevitably resort to
the full gamut of the judicial process, & rather cumbersome

process to deal with fluctutating conditions on the stream.

It is possible to give & narrower reading to the issue of

by recognizing the same only in situations in

41}
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which the priority system per ce is ineffectual in protecting
weter supply to senior appropriators. In groundwater situations,
for example, the attenuated connection between diversions and
cffect created by the time lag involved in decwatering the aaquifer
may leave the senior appropriator with iittle redress for his

weter supply by the time of recogniticn of the injury. Sge Hall

v, Kuiper, (Colo), 510 P. 24 329 (1973}, Kuiper vy, liell Owner's

1, {(Colo.)}, ¢80 P. 24 268 (1971), City of

12 -




} Albucuercue v, Revnolds, 71 N.li. 428, 379 P. 2¢ 73 (1963) .
LHowever, these are problems of degree and not principle, sceg

State ex rel, Carv v, Cochrap, supra, and such a crabbed reading

L) Pal

is inconsistent with the broad reach of the statutory languzge.
At any event, it is immaterial in the present circumstances, in

light of the reguirement for "unappropriated water".

"If a reservoir user has invaded the righte of a
pricr appropriator it does not follow necessarily
that his right to maintain and cperate his
reservoir should be denied; althouch that result
would follow were it made to appear that the
construction and use of the reservoir necessarily
will do so."Donich v, Johnson, 77 dont. 229, 242,
250 P. 963 {1%26)

In the circumstances of the present matter, diversions after
) mugust 1 of any given year will for all practical purposes

capture water reguired for cCownstream use. This is adverse

affect within the meaning of the statute. The ctatutes are

€

simply not susceptible to an unrestrained reading of Quigley v.

Melntosh, 88 Mont. 103, 290 P, 266 (1930).

In any event, the asserticns of the hpplicants herein are
largely nct relevant to the condition limiting diversiong te such
times that Montana Power Company's Cochrane Dam spills water.

s

This particular limitation tracks with Epplicants' digestion of

prior appropriation principles in the dual concept of the "Rule
of Priority" ané¢ the "Rule of Hecessity". Elvhough it LE frue

that it appears that Hontana Power Company in some spring months
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may choose not to utilize ite turbines at full

-\) in the Missouri River will inevitablv seek their own level in
such situztions and spill over Cochrazne. If Lontana Power is not
ttilizing the whole flow ¢f the Missocuri River, the excess waters
will fill the storege component associated with Cochrane and
spilll over it.

Nor ig it true as contended bv the Applicantes that the Dureau
of Reclamation's Canyon Ferry facility will totally centrol the
pattern of spills at Cochrane. Rlthouch Applicants chose not to
subpoena representatives of this entity, see ICA 2-4-104 (1881},
the Department can note for present purposes through its

experience on the upper lissouri, See MCA 2-4-C12(7) (19281), that

Cenyon Ferry is senior to llontena Power Company'’'s Cochrane

£

n

Facility. Thus, by virtue of this senior status and the massive
) stcrage component &t Canyon Ferry, the Dureau of Reclamation can
indeed "control spills” et Cochrene to & large degree. liowever,

this ig fully consistent with the rule of priority. The

1

pplicants as permittees have standinc to contreol waste or

-

aéditional ucsez amcuntine tc new appropriations at Canvon Ferry.

Sep gererallv, Citv of Helena v, Rogan, 26 Font. 452, 68 P, 7858

—

(16G2), and to this extent have the capacity themseclves to
"control spills" et Cochrane. At any evert, it is wcrth noting
thet without the Canyon Ferry hvdroelectric use and attendant
return flows, MNontana Power Company's thirsty cemands for power
procuction woulé create even greater restrictions on upstream

weter ucge.

J
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\3 This analysis assumeec that the Montana Power Company 1is not
preciuded from its histcric practice of filling, refilling, and
otherwise successively filling its reservoir for subseguent power
production uses of the water so stored. In Fed La bank v
Morris, 112 Mont. 445, 116 P.2d 1007 (1941), the court referrec
to the following language from a Colorado case in its discussion

of the nature of storage appropriation.

"These provisions (referring to Colorado
statutes on reservoir appropriatiocns) mean that to
each reservoir shall be decreed its respective
priocrity, ancd those pricrity entitlies tnhe owner to
fill the same once during any one year, up to its
capacity, ané restricts the right, upon one
appropriation, to a single filling for any one
vear. A double filling in effect would give two
priorities of the seme date and of the same
capacity to the same reservoir, on the same single
appropriation, and, if zllowed, would viclate the

, fundamental doctrine of the law of appropriation -
he who is first in time is first in right - by
rmaking & junicr superior to a senior reservolr
appropriator. Mecessarily the capacity of &
reservoir, which the statute expressly says ig the
extent of its appropriation, is what the reservoilr
will hold at one time, not what can be gstored in it
by successive fillings; otherwise the capacity
would vary, depending not on what the reservoir
will hold, but on how many times it can be filled
in one year. When we speak of the capacity of a
barrel or bottle, we mean the number of callons or
ounces it will hold when filled once, not many
times, 112 Mont &t 455 (citing Djipndsor Reservoir &
Canal Co, v, Lake Supply Ditch Co., 44 Colo. 214,
og p. 729), see also Citv and County of Denver v,
Horthern Colo, Conserv, Dist,, 130 Colc. 375, 276
P,2¢d 9¢2 (1954), Wheatland Irrig, District v.
Pioneer Canal Co., {UWvec.). 464 P.2d 533 (1970).,

This language, while sweeping in terms, is bridled by the
specific circumstances it arose out cf. Read in context, it

J) amounts te at most dictum, since the circumstances disclosed in

CAS
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“) Federal Land Bank do not indicate that any appropriator was in
fact seeking more water than could be accomodzted by a single
filling of the storage structure. & "one-fill" limitation is of
course mandatory in such a situation, else the appropriatcer would
exceed his announced appropriative intentions. Thus, Federa
Land PRank merely reaffirms the time-worn concept that the meascre
of an apprepriation is in ell events bounded by the intentions of
the appropriator, See Bailev v, Tintineer, 45 Mont. 154, 122 P,
§75 (1912), Tooh v ampbell, 24 lMont. 13 60 P. 356 (1900).

Certainly no lontana statute can faily be read as interposing
any obstacle to multiple f£illings of a single reserveir.
Therefore, to the extent that Windsor relied on a construction of
Colcrado statutes, the one-fill rule is inapposite to Montana

) Power Company's practices. MNor can a one-fill limitation find
refuge within the "picneer rule" that the measure ¢of an
appropriation is limited to the capacity of the diversicn ditch.

See_gencrally, Holmstrom Lanc Co, v, Meaaher Countv Nlewvlan Creek,

36 Bts Reps 9564 Hont. » 005 P.24 1060 (1978}, CGilcrest v,

Bowen, S5 Mont. 44, 24 P.2d 141 (1933). It is obvious that a
direct-flow claimant cannot intend to approprizte more than his
ditch will carry, but this common-sense maxim simply has no place
within the confines of & storage appropriation. The very purpose
of storage is to capture water at one point for use at a
subsequent time.

The foregoing reacding of Federal Land Dapk is buttressed by

reference to UHhitcomb v, Helenz Yater Vorks Ceo,, 151 lont. 443,

W
W

)
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& P.2d¢ 301 (1968). Therein, the defendant attempted to refill



-

its storage works at such times that junior direct flow claimants
were in need of that supply. The court characterized such a
practice as an extension of the historic use that guantified the
right, and thus such aéditional usage was not protected by the

original priority. See 2lso Feathermen v. Herpessy, 43 lont.

310, 115 P, 983 (1%1l1). MNo mention of Federel Lanc Bapk's “"one
fill rule" was made in the disposition of that controversy.
Rather, in accord with the flow of Montanz water law, the
additional use not part of the intention reflected in the initial
appropriation was accorded & new priority, and this subseguent
priority in turn held no sway over ntervening appropriations.

The moet cogent arguments that can be marshalled in support
of & sincle £i11 limitation can be gleazned from the seminal case

Yipdger, supra. Therein, the court focused on the fundamental

Fh

G

distinction between direct flow and storage claimants.

"hn approprietion awarded to a ditch may be limited
not only as to volume by its carrving cepacity, but
alsc by time--that is, the use of water through it
is limited by its carrying capacity, ancé ag to
curation by the nececsity of use--and it may &also
be restricted to some particular season or time of
vear. hll these charecterisitics do not apply to an
approprigtion for storing water in a reserveir.”

98 P. at 733.

fince storage appropriatcors ¢o not divert from the ultimate
source ¢f supply at times that parallel their time of need,
subsecuent or prospective direct flow users from the same source
cf supply may be handicapped in forcasting precisely when and how

nuch water will he available for thelr respective uses. The




one-fill rule in this context encourages in & general way
reservoir diversions during hich flow spring run-off periods and
concomitantly discourages and often times prohibite such
diversions during the latter part of irrigating seasons when the

source of supply runs low. See generelly, Gewvnn v, Phillipsburag,

cupra. Thus, this limitation incidertally works to promote the

maximum use of the water resource while wminimizing disputes
between storage and direct flow claimants.

ticreover, application of & one-fill rule provides a simple
index for determining the extent ¢f a reservoir appropriation,
particularly in guantifying claims for "carry-over" storage. gee

Pederal Lapd Pank, supra. However, the invocation of such &

limitation paints with a very broad brush. Such an unwielding
tool will inevitably leadé to clumsy results in a subject matter
whose scarcity recguires relatively fine-tuned precisicn. Any
concerns reflected by such a limitation can be more appropriately
aGdressed by the time-tested dictetes that no appropriater can
divert more water than is reasonably recuired feor his purpeses,

Guvnn v, Phillipshure, supra, by the mandate that every

approriator cmploy a reasonable means ¢f diversion, Sta i

Crowlev v, District Court, 18¢ lont. 59, 88 P.2da 23 (1932), or by

t state, Eee

fu

an ecuitable accomoGation of the interests

ceperallyv, Denver v, Fulton Irricoting Ditch Co., (Colo.}, 506

P.2¢ 144 (1973).




') - The conseguences of & mechanistic application of such a
one-bite approach can be fairly inferred from the present record.
Since Montzna Power Company uses water continuously throughout
the year, a one-fill-per-year rule inevitably reguires an
arbitrary application since the start and end of any annual
period bears no relevance to the particular water use of power
production. lioreover, under such a rule, any dravwdowns in
storage will result in a demand for a greater guantity of water
to produce the same unit of electrical power due to the
consequent loss of hydraulic head, thereby increasing the demand
on the source of supply and further frustrating upstream use.
Suffice it to say for present purposes that MHontana FPower Comapny
is not required to construct & massive single sterage structure

) where a refilling of & smaller impoundment meets its purposes so
as to fulfill its duty to exercise a reasonable means of
diversion. The one-fill rule in the present circumstances simply
fails to hold water,

lMontana Power Company's objection can be expeditiously dealt
with by reference to its individual assertions.

Montana Power Company's objections to the procedure enployed
with reference to the issuance of a2 Proposal for Decision are
unaveiling., DReyond the failure to explain exactly how it has
been prejudiced by the procedure employed, the statutory
provisiong reflected in the liontana Léministrative Procedures Act
simply do nct detail any rights to brief the facts or law on any

_ subject prior tc the preparation of & probsed decision. If
)

HYF3A .
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- “) lMontana Power Company desired a transcript tc assist them in
evaluating the Proposal fcr Decision, they need only have asked
for one. See MCA 2-4-614(2) (19¢&1).

Montana Power Company's demand that the report cof Larry Erown
be stricken is meritless. The report by its own terms does not
purport to be determinative of tontana Power Company's claims,
and therefore no prejudice ensues tc this objector in any
respect.

Nontana Power Company's assertions that their "Notices of
appropriation” should be given probative effect is also Genied.
They are not necessary tc the decision in this matter, and no
prejudice accruee to this Objector by denving them any
censeguence. Hontana Power Company's claims for the so-called

) "BErpoadwater Case" fin¢ themselves on egual footing, and are also
denied.

licntana Power Company also complains extensively of what they
describe as overly obtuse findings and conclusions, For example,
lontana Power Company complains that Finding of Fact Neo. 20
indicatec that the Missouri River carries water in excess of the
capacities of the turkines at Cochrane Dam generally from
April 15 to July 15, instead c¢f June 15 as lontana Power Company
Lelieves is reflected by the evidence. It is true that there
will be many vears in which the waters cf the Eissouri River will
£ail to flow in excese of the capacity of Cochrane's turbines by
June 15. Hllowever, it serves no useful purpose to quibkle over

what "average" is more or less representative of Missouri River

4

)
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‘\) flows. There are a significant number of vears in which the fiow
of the Missouri River will exceed Cochrane's turbine capacity in
parts of July, and a description of such flows from April 15 to
July 15 is clearly not so excessive as to distort the record or
mislead the parties hereto. Suffice it to say that in light of
the disposition of this application, Montana Power Company
suffers no prejudice by the use of crcers of magnitude to
describe water gquantities.

Nor will the Department otherwise amend the Proposal for
Decision herein to specify a diversion limitation of July 15.
The record reflects a significant number of years in which water
will be available after such time =o far as lontana Power Company
is concerned, and at any rate the limitation of ¢iversions to

) spills at Cochrane is sufficient protection for this Objector.

Okjection is alsc interposed by Hontana Power Company to the
lack of findings and conclucions with respect to all of the dams
or structures owned cor claimed by the Montana Power Company on
the Eissouri Piver. The Departrment of Hetural Resources and
Conservation throuch ite permitting process is not adjudicating
the rights of the respective parties to this matter. Existing
uses are contemplated only insofar &s it 1s necessary to
determine issues of unappropriated water and adverse affect to
pricr appropriaters. Clearly, if the water courts of this state
chould decrce the scope and extent of Montana Power Company's
water rights in termes that differ from those Cisclosed herein,

thet disposition would prevail over any inconsistencies contained

)
CASE # 2473 ORI,



“) herein, and the provisional permit would perforce be "denied" or
modified in keeping with any such changes. See MNCA 85-2-313
(1LDEBTY . )

The Department will not encourace juridictional clashec or
interferences with the water courts, and for that reason will not
make findings on existing uses when those findings are not
necessary for decision. &lthough it appears that lontana Power
Company owns other hydroelectric facilities on the Missourl River
mainstem, there does not appear to be any realistic chance in
light of the much hiocher turkine capacity of Cochrene that these
other structures or facilities would have need of water at any
time thet Cochrene is spilling.

I'ontana Power Company also complains that the regulatory

.) authority of the Department has not been exercized to a
sufficient decree to protect its prior rights. So much of this
argument that asserts that the onus of asserting one's claim to
the water recource amountes to adverse affect has been adequately
dealt with in the Proposal for Decision. The disposition of this
matter does not leave the entire regulatory burden of protecting
its richts on lMontana Power Company. It cannot be gainsaid that
any appropriator in this state must exercise his water rights

with constant and diligent Ceference towardé senior rights,

(K]

lioreover, if & permittee should overstep his lawful claims upon

the source of supply, his permit meav be revoked, NCh {3-2-314

),
CASE # 242/ e



In accoré with Kontana Power Company's objections, the
Findings of Fact and Conclusions of Law are hereby amended $O &s
to show lontana Power Company has utilized up to 10,080 cubic
feet per second for production of power prior to July 1 of 1973,
and is now capable of utilizing said quantity et Cochrane Dam for
caid purposes. Although such findings and conclusions are not
necessary in view of the disposition of this matter, they are in
track with the evidence herein and are included so as to make &
complete recoré. The Findings of Fact are further nodified to
reflect a stcrage component associated with Cochrane Dam facility
of 5870 acre-feet instead of 6250, The reccrd hereln 1is
confusing as to whether the storage figures propounded by lontana
power Company reflected active storage or the entire storage
component. However, no prejudice can accrue to ltiontana Power

Company by finding a lesser sterage amount in accordance with 1its

petition.

63}

The Findings of Fact will be further amended by adading
language recognizing that the storage cf water at Cochrane Dam
provides hydraulic head which enables Hontana Povier Company to
produce more electricity than without said storage or with a
lesser velume of said storace. It 1s an indisputable fect that

zdditional increments of water cepth will yield more clectricity

per cgiven volume of water.

CASE # awea/
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AMENDED FIRDINGS OF FACT

Finding of Fact Mo, 16,

The Montana Power Company has utilized up to 10,080 cubic
feet per second for the production of power prior to 1¢73, and
the Montana Powver Company ic presently capable of utilizing up to
10,080 cubic feet per second for the generation cof electrical
power &t this facility. However, due to the naturally occurring
lesser flows of the Missouri River during most parts of the year,
tlontana Power Company actually uses far less than 10,080 cubic
feet per second for the production of power at the Cochrane Dam

during most portiocns of the year.

Fipding of Fact Yo, 18,

In conjunction with this direct flow use of water at the
Cochrane Dam facility, up to 5870 zcre-feet of lMissouri River
water 1is ctored by NMontana Power Company. These waters are elso
vtilized for the production of electrical energy by drafting from

storage to offset Caily fluctuations in the flow of the Missouri

8]

-,
n

River ant to meet peak cemandas for electrical energy on a

9]

yvear-round basis. HMontana Power Company fills, refills and
ctherwise successively refills this reservoir throughout the year

to maintzin at leasst approximately 5000 acre-feet of storage.

=

This storage component provides hycdreulic head for the producticn
of enercy, such that with this sterage a given velume of water

cen produce ¢reater amounts of electricity.
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AMERDED CONCLUSIONS OF LAW

Cornclusion of Lawv Neo, 12,

Szid conclusion ie hereby amended to reflect that lMontana
Power Company has historically used up to 10,080 cubic feet per
seconté of the flow of the Missouri River to produce electrical

power for szle and has currently the capacity and need to use

such a guantity of water on occasion.

WHEREFQRE, based on these Findings of Fact and Conclusions of

Law, the fc¢llowing Final Order is hereby issued.

Subject to the terms, restrictions, and limitations described
below, hpplication for Bereficial Vater Use Permit No., 24921-s4lE
15 herehby granted to Reml ancd Betty Jo lionforton to appropriate
1575 calleons per minute up to 400 acre-feet per year for new
sprinkler irrigation. The source of supply chall be Coldé Springs
from an existing ditch diversion located in the SEl/4 S©11/4 SwWi/4
cf Section €, Townshir 2 Neorth, Range 2 Vest, &ll in Jefferson
County. Said water will be diverted from this ditch structure in

a point in the MEl1/4 RWW1/4 SFE1/4 of Section 12, Township 2 Korth,

|

At

Range 3 West, all in Jefferson County. The place of use sha be
331 acres more or less comprised of 80 acres in the N¥Wl/4 and 100

Vest;

(¥

acres in the SU1/4 of Section 12, Township 2 llorth, Range
35 acrec in the MELl/4 and 66 acres in the SEl1/4 of Section 11,

-

Township 2 MNorth, Range 3 Test; and 50 acres in the SEl/4 of
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Séction 2, Township 2 MNorth, Range 3 West, all in Jefferson

CSunty. In nc event shall wzters provideé for herein be diverted

féom the above-named source of supply prior to April 15 of any

given year nor subseguent to August 1 of any year. The priority

date for this permit shall be October 24, 1979, at 12:3C p.m.
This permit is issued subject to the following express

conditions, restrictions and limitations,

A. This permit is subject to all prior and existing rights,
iﬁcluding, but not by way cf limitation, the right of the
Objector Sonny Huckaba to irrigate 300 acres more or less out of
the Boulder River in accorcdance with his historical demand on
that cource of supply, and that right of Cbjector Frank Shaw to
irrigate 300 acres more cr less out of the Boulder River. This
permit is also subject to any final cetermination of existing
rights as provided by lontana law. iothing herein shall be
construed to authorize diversicns by the Permittees to the
detriment of any senior appropriator.

B, This permit is alsc subject te the right of llontana Power
Company to use waters derived from the Boulder drainage for the
production of electrical power at its Cochrane Dam facility on
the Missouri River mainstem. The Permittees shall not divert
water pursuant to this permit unless and until szid Cochrane Dem
faciltiy is spilline water. "Spilling" as used herein refers to

waters passing over the impoundment structure of Cochrane Tam.

ra%
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C. Nothing herein shell be construed to affect or reduce the
Permittees liability for damages which may be caused by the
exercise of this permit. Nor does the Department in issuing this
permit acknowledge any liability for any damages caused by the
exercise of this permit, even if such damage is the necessary and
unavoidable conseguence of the sane.

D. The Permittees shall in no event cause to be diverted
from the source of supply pursuant te this permit more water than
is reasonably reguired for the above-described purpcses. At all
times when water is not reasonably recuireé for these purposes,
Permittee shall cause and otherwise allow the water to remain in
the source of supply Cold Springs.

E. Permittee shall dilicently adhere to the terms and
conditions of this order. Failure to adhere to the terms and

conditions may result in the revocation of this permit.

PROTTCE
The Depertment's Final Order may be appealed in accordance
with the lontana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) cays after

service of the Fingl Crder.

o :
DOVE this [ 4 day of/£2%Q4o@5 y AOBZ.

Gery Frit;:}ndminrséﬁgtor

Department of llatural Department of Natural Resources
Resources and Conservation and Conservation

32 8., Ewing, Helena, HT 32 8. Ewing, Helena, MNT 58620
(406) 446 - 2872 (406) 445 - 3062

NOSE H# K493+ = -
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AFFIDAVIT OF SERVICE
FINAL ORDER

STATE OF MONTANA )

] _ _ ) ss.
‘County of lewis and Clark )
E i

Chervl L. Wallace , an employee of the Montana Department of Natural
Resources and Canservation, being duly sworn on oath, deposes and says: That
pursuant to the requirements of Secticn 85-2-309, MCA, on March 3 , 19 82 .

. he deposited in the United States mail, "certified mail”, an Order

by the Department on the application by __Remi & Betty Jo Monfortempplication
No. 24921 , for a Permit to Appropriate Water, addressed to each of the
following persons or agencies:

1. Remi & Betty Jo Monforton, Whitehall, MT 59759
2. Mr. L. R. Huckaba, P. O. Box 6, Cardwell, MT 59721
3. Jessie S. Felsheim, P.O.Box 8, Cardwell, MT 59721

4. Dave Moon, Moore, Rice, O'Connell & Refling, P.O.Box 1288,
Bozeman, MT 59715

5. William Leaphart, 1 No. Last Chance Gulch, Helena, MT 59601
6. Norma & Ernest Tebay, Rt. 2, Box 2104, Whitehall, MT 5975%

7. Martin B. Carey, Boulder, MT 59632

EEPN%@ENT(E‘NRHﬁ@ﬁJRE&NHIES AND CQHSERVATION

by (‘i‘\ N MI.(\_k Dl ice 2

STATE OF MONTANA

- ) ss.
County of Lewis & Clark )
On this 3rd day of March , 19 g2, before me, a Notary Public
in and for said State, persmally appearedCheryl L. Wallace , KnowWn to me
to be the Typist , of the Department that executed this instru-

ment or the persons who executed the instrument on béhalf of said Department, and
acknowledged to me that such Department executed the same.

IN WITNESS WHEREOF, I have hereypto set 4 affixed my official
seal, the day and year in this certificate First @e 1 .
i

N/
Notar¥ Public for [the State of Montana

Residing at __Helena, MT

wv Commission Expires  1/91/84 S T T
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. acres more or less lccated in Secticns 2, 11, and 1lZ,

NATURAL RESQURCES AND CONSERVATION
OF TEE STATE OF MONTANA

+ £ % *® * * *k H« k *

IN THE MATTER OF THE APPLICATION
FOR BENEFICIAL WATER USE

PERMIT NO. 24921-s4lE BY

REMI AND BETTY JO MONFORTON

PROPOSAL FOR DECISION

s L

* * * * k k * * K *

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedures Act, a
hearing in the above-entitled matter was held in Whitehall,
Montana, on June 22, 1981.

The Applicants appeared by counsel

Perry Moore and Davicd bMoon of Moore, Rice, O'Connell and Refling.

Objector Montana Fower Company appeared through counsel Ronald

Johnson and

Waterman and K. Paul Stahl of Gough, Shanahan,

Waterman. Objector Felsheim-Huckaba appeared by counsel William

Leaphart.

STATEMENT OF THE CASE

On Octecber 24, 1979, an Application for Beneficial Water Use
Permit was filed with the Department of Natural Resources and
Conservation by Kemi and Betty Jo Monforton. That application
seeks generally 1575 gallons per minute up to 523 acre-feet per
year for new sprinkler irrigation froem April 15 to Qctober 15,
inclusive, of each year. The place of use is proposed tec be 331
in Township
Z North,

Rang= 3 West, 211 in Jeffersen CoUnty. The precposed



J

“a

peint of diversion is from an existing ditch structure in the
SE1/45W1/4SW1/4 Section £, Township 2 North, Range 2 West and
thence from a pump to be located in that ditch in the
NEl/4NW1/4SE1/4 of Section 12, Township 2 Nerth, Range 3 West all
in Jefferson County. The source of supply is claimed to be Cold
Springs, a tributary of the Boulder River. The pertinent
portions of this applicaticn were published for three successive
weeks 1n the Boulder Monftor, & newspaper of general circulation
printed and published in Boulder, Montana, and in the Montana
Standard, a newspaper of general circulation printed and
published in Butte, Montana.

On August 29, 1980, an objection to the granting of this
application was filed on behalf of the Montana Fower Company.
This objection alleges generally that the proposed appropriation
is from Cold Springs in Jefferson County, Montana, and upstream
{rom the Canycn Ferry, Hauser, Holter, Black Eagle, Rainbow,
Cochrane and Marony dams and reserveir impoundmerts, and that
there is insufficient unapprepriated water available for the
proposed use without adversely affecting the downstream water
rights of the Montana Power Company and other senior
AppProrriators.

Cn Zeptember 12, 1980, an cbjection to the granting of this
application was filed by Norma and Ernest Tebay. This objection
alleges generally that there is insufficient unappropriated water
available for the proposed use. The Tebays did not appear either

personally or by representative in this matter, but submitted a

CASE #aura) v



)

)

b : .
letter bearing the identification of Objector's Tebay Exhibit No.

1 as reasons for their objection.

On September 22, 1980, an objection tec the granting of this
application was filed with the Department by Martin Carey and
Mary Leavitt. This objection alleges that there is insufficient
water in Cold Springs to satisfy the Objector's claimed water
right and Monforton's proposed appropriation. These Objectors
did not appear at the heafing either perscnally or by
representative.

On September 2, 1980, an objection to the granting of this
application was filed by Jessie 5. Felsheim and Susanne L.
HUckaba. This objection alleges generally that the waters of
Cold Springs have already been appropriated and put to use by
others downstream and implicitly claims that the diversions
pursuant to Monforton's application would work injury to
Objector's claimed water right.

At the outset of these proceedings, Frank Shaw moved to
intervene as an objector. Mr. Shaw did not receive actual notice
of the pendency of these proceedings, and claims a use of water
downstream from the proposed appropriation that may be
detrimentally affected by this application. In a similar
fashion, Mr. McDowell, Mr. Walt Dutton, and Mr. Jim Simonish also
moved to intervene as objectors and ¢laimed the use of water
through a joint ditch downstream from Applicant's proposed

appropriation which such use they claim may be affected by the

-granting of this particular application. The Applicant objected

Lo such intervention, on the basis that they may be unable to

CASE # 2vea)  seet



respond to any of the evidence propounded by such persons. This

\) objection was denied at that time, but Applicants were
specifically afforded an opportunity tc make claims of pejudice
at such times that any of the aforesaid persons might proffer
evidence. Only Frank Shaw testified in this matter, and that
testimony was not claimed by Applicants as being prejudicial, nor
do the circumstances otherwise indicate that Applicant was

unfairly surprised by any of this testimony.

EXHIBITS

The Applicant offered into evidence three exhibits, to-wit:
A-1 and A-2: Maps purporting to show the Applicant's
propesed place of use and proposed point of diversion.

7 A-3: A memorandum consisting of 19 pages prepared by

) Larry Brown, formerly a hydrologist with the Department
of Natural Resources and Conservation, purporting to
detail the potential affect of Applicant's diverisons on
the source of supply.
A-4: A report compiled and prepared by a Department
employee entitled "Analysis of Water Availability on the
Missouri River Above Canyon Ferry Reservoir".
Objector Felsheim-Huckaba offered into the record a single

exhibit, to-wit:

O-1 (Felsheim): A map purporting to show this
Objector's place of use in relation to the Boulder
River.

Objector Montana Power Company offered into the record

thirteen (13) exhibits, to-wit:

"CASE # 242y 00



0-& through 0-G: Copies of Notices of Appropriation
i} claimed to evidence water rights Montana Power Company
) now owns or claims.

O-H: A schematic of the upper Missouri River drainage
showing the relative locations of various dams claimed
to be owned or cperated by the Montana Power Company in
relation to various tributaries of the Missouri River.

O-I: A graph digesting elements of Montana Power
Company's claimed water rights, the source of which
appears to be the Notices of Appropriation referenced
above and as reflected in a certain judicial proceeding
known as the "Broadwater Case".

 0-J: A graph of the average daily flow of the Missouri
River near a structure known as Marony Dam. The data
for the same was secured from United States Geological
Survey gaging records.

O-K: A digest of data of 20 years duration showing
those relative times that the waters in the Missouri
River flowed at rates in excess of 10,000 cubic feet per
second.

O-L: A digest of data showing the relative occurrence
of spills at Bureau of Reclamation's Canyon Ferry
‘ facility and at the Montana Power Compay's Cochrane Dam
) facility.

O0-M: A graph depicting the average runcoff of the
Missouri River, computed by a2 ten-year running average,
from approximately the 1890's to the present time
period.

PRELIMINARY MATTERS

The parties hereto made certain evidentiary cobjections during
the course of this proceeding. Chief among these is Montana
Power Company's and Objector Felsheim-Huckaba's objections to the
receipt of a memorandum prepared by Larry Brown, a former
employee of the Department of Natural Resources and Conservation.
This evidence was received into the record over said Objectors'

claims of prejudice due to the unavailability of Larry Brown at

.-.-:-‘.L;_ﬁ.‘"h % E # 3’ L ?5! J L% ‘.:’ s “ : | .
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the hearing for crocs-examination purposes ahd hence the hearsay
s
\) c¢haracter of the statements made therein. Although there is no
affidavit of service in the record, apparently the Applicants
herein had subpoened Mr. Brown to appear at the hearing.
However, for unknown reasons, Mr. Brown failed to so appear.

It is difficult to reconcile the exculpation of these
proceedings from the common law and statutory rules of evidence
with the right of cross éxamination reflected in the Montana
Administrative Procedures Act (See MCA 2-4-612(5) (1979)),
particularly since such right of cross examination has been
characterized as a fundamental constitutional right and the same
is apparently not waived by the mere failure to conduct discovery

and subpoena the actual declarant. See Hert v. J. J. Newberry,

Co., 35 St. Rep. 1345, = Mont. ., 587 P.2d 11 (1978)

) (tribunal therein similarly not bound by common law rules of
evidence). However, in light of the disposition of the present
matter, the Montana Power Company and other Objectecrs were not
prejudiced by the receipt of this memorandum. Moreover, the
report by its own terms is at best inconclusive as regards the
scope and extent of Montana Power Company's rights and as regards
any adverse affect upon them by Applicant's proposed diversions.

Objection was also made by the Applicant to the receipt of
any of the Notices of Appropriation propounded by Montana Power
Company. Montana Power claims that such notices evidence their
rights. It is not necessary to decide whether the "prima facie"

- statutory derivatives of such filings survive the repeal of the

sponsoring statutes. The point was apparently assumed without

J




decision in Holmstrom Land Co. v. Ward Paper Box Co., 36 St. Rep.

) 1403,  Momt. _ P.2d _ _ (1979). At any rate, the self-
serving character of the statements made therein must be
supplemented by prcof of use of the guantity of water claimed
over a reasonable period of time. Holmstrom, supra. In the
circumstances of the present matter, these notices are no
necessary ingredient to the disposition made hereiln.

Objection was ‘also made by the Applicant to the receipt into
the record of any findings of a certain water master reported in

+he so-called "Broadwater" case. See Montana Power Co. v.

Broadwater-Missouri Water Users' Ass'n., 50 F. Supp. 4 (D.

Montana 1942). That matter purported to determine the same
rights Montana Power Company claims herein, except for those
related to the Cochrane Dam facility, in relatiﬁn to alleged

) interferences by upstream appropriators. However, the case was
ultimately re?ersed cn appeal for want of subject matter
jurisdiction. See 139 F.2d 998 (9th Cir.) (1944). Clearly, none
of the statements reported in this case are determinative-of
Montana Power'Compan?'s rights as regards the Applicants: A
judgment speaks through its decretal language, and a voided

determination necessarily stands mute. Galiger v. McNulty, 80

Mont. 339, 260 P.401 (1927). Moreover, Applicants herein were

not parties to that matter. See Wills v. Morris, 100 Mont. 514,
S0 P.2d 862 (1935). Whether or not these master's findings are
entitled tc any probative value, however, demands a closer

inspection of the affect of a finding of lack of subject matter

jurisdiction. It is well settled that such a determination

)
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reflects a conclusion that a particular court had in fact no

\) power to adjudge the particular dispute before it. That is, any
purported adjudication of the matter is entirely void. See

generally Sloan v. Byers, 37 Meont. 503, 97 F.855 (1902). The

purported judgment cannot consegquently make any scrt of a prima
facie- case for the Objector Montana Power Company, nor is it
entitled Fo any starie decises effect. It does not inevitably
follow from this, howevef, that all of the subsidiary end-
products of a litigation subsequently found wanting for lack of
subject matter jurisdiction are veoid for all purposes. See

generally, Doggett v. Johnson, 79 Mont. 499, 257 P.267 (1927).

Unless the error involving the subject matter jurisdiction is
egregious, the same or similar motive for *he cross examination
of witnesses in the similar action would exist notwithsfanding

) the power of the court to ultimately determine the issue before
it. Moreover, the solemnity of the occasion reflected in the oath
of the witnesses is not necessarily vitiated by a subsequent
reversal on appeal. These are elements of the probativeness of
statements made in the course of a proceeding that are not

necessarily affected by jurisdictional concepts. See generally,

MRE Rule 804(b)(1l). It is true that at least some of the language

in In Re Colbert's Estates, 51 Mont. 455, 153 F. 1022 (1915),

went further in similar circumstances to the effect that such
evidence is tainted by the lack of the power of the court to

entertain the same. It is not necessary, however, to finally
resolve this matter in the present circumstances. The Hearing

Examiner notes that the master's report ig permeated with
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hearsay, and it is perforce conclusicnary. The Applicant herein

“\ is also without opportunity personally to examine the witnesses
from whose testimony the findings therein were predicated upcn.
Such infirmities certainly detract from the weight of such
declarations for present purposes, and in the circumstances
herein the "Broadwater"matter has played no necessary part in the

disposition of this application.

The Hearing Examiner, after considering the evidence herein,
and now being fully advised in the premises, does hereby make the

following Findings of Fact, Conclusions of Law, and Crder.

FINDINGS OF FACT

) 1. The Department has jurisdiction over the subject matter
herein and over the parties hereto.

2. The Applicants have a bona fide intent to appropriate
water pursuant to a fixed and definite plan, and are not
attempting to speculate in the water rescurce.

3. The Applicants intend to appropriate 1575 gallons per
minute up to 623 acre-feet per year for new sprinkler irrigation
from April 15 to October 15, inciusive, of each year. The
Applicants intend tc divert the aforesaid quantity of water from
Cold Springs through an existing ditch diversion located in the
SE1/45W1/48W1,/4 of Section &, Township 2 North, Range 2 West, all

in Jefferson County. The water will thence be diverted by a pump
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}rom said ditch 1n the NE1/4 NW1/4SEl/4 of Section 12, Township 2
North, Range 3 West, all in Jefferson County. The Applic;nts
intend to use the aforesaid quantity of water on 331 acres more
or less, which acreage is comprised of 80 acres in the NW1/4 and
100 acres in the SW1/4 of Section 12, Township 2 Nérth, Range 3
West; 35 acres in the NE1/4 and 66 acres in SEl1/4 of Section 11,
Township 2 North, Range 3 West, and 50 acres in the SE1/4 of
Section 2, Township 2 Nofth, Range 3 West, all in Jeiferson
County.

4. The Applicants intend to use the waters claimed herein
for the irrigation and cultivation of éifalfa and small grain
crops.

5. The type of use contemplated by the Applicants is a
beneficial one, as the use of water for that end would be of
material benefit to the Applicants, and as water is required for
these purposes in order to produce sufficient crop yields.

6. There are surplus or unappr?priated waters in Cold
Springs in the amounts the Applicants seek to appropriate at some
time in most years.

7. The source of supply Cold Springs is tributary to the
Boulder River. Said river characteristically and perenially
dewaters above the point of confluence with Cold Springs Creek by
the middle of the summer, such that the waters from Cold Spring
Creek provide the only significant source of supply for
downstream water users on the Boulder River.

8. The Boulder River is tributary to the Jefferson River,

and the Jefferson River is in turn tributary to the Missouri

10
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River mainstem. The waters of Cold Springs by gravity flow best

to augment the Missouri River at any point, and/or serve to =
"push" other waters in the Missouri River system downstream by
providing additional hydraulic head.

Q. The Objector Sonny Huckaba, successor in interest to
Jessie Felsheim, irrigates some 300 acres by flood irrigation out
of the Boulder River, and out of sources foreign to this
drainage. Such acreage Has been historicaily irrigated prior to
1873.

10. The Objector Shaw uses the waters of the Boulder River
to irrigate approximately three hundre& (300) acres, and has
historically prior to 1973 so used such waters.

11. The means of diversion employed by Objectors Felsheim-
Huckaba and Shaw are customary for their intended purposes, and
cannot on this record be said to result in the waste of water.

12. The Applicants' proposed means of diversion are
adeguate. The Applicants intend to pump the waters from Cold
Springs Creek from an existing ditch diversion by means of a
pump, thence through a series of pipe lines to be ultimately
applied to the place of use by a system of sprinkler irrigation.
Said means are customary for Applicants' intended purposes, and
will not result in the waste of the water resource. Indeed, the
Hearing Examiner can officially note that sprinkler irrigation is
amongst the most efficient means of applying water to
agricultural purposes.

13. After July 15 of any given year, the Objector Shaw and

the Objector Felsheim-~Huckaba typically and characteristically

11
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ihave difficulties divertinglsufficient guantities of water for
‘) their irrigation needs.

14. After August 1 of any given vear, there is insufficient
water in the source of supply to fulfill any of Applicants'
claims.

15. The Montana Power Company owns and controls a structure
known as the Cochrane Dam located on the Misscuri mainstem below
Great Falls, Montana. The waters of the Misscuri River mainstem
are used by Montana Fower Company through the operation of this
impoundment structure to generate electrical power for sale.

16. The Montana Power Company has utilized up to 10,000
cubic feet per seccnd for the production of power prior to 1973,
and the Montana Power Ccmpany is presently capable of utilizing
up to 10,000 cubic feet per second for the generation of

) electrical power at this facility. However, due to the naturally
occurring lesser flows of the Missouri River during most parts of
the year, Montana Power Company actually uses far less than

- 10,000 cubic feet per second for the production of power at the
Cochrane Dam during most portions of the year.

17. The Montana Power Company is ready and able to use on a
censistent basis approximately 9500 cubic feet per second at any
given time if and when it Is available in the Missouri mainstem
for the production and sale of electrical energy. The turbines at
Cochrane Dam are run to full capacity onlv at times of peak
demand for electrical service, as production cf energy at this
rate creates vibraticnal problems for these turbines at this

hydroelectric faciiity.
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18. In conjunction with its direct fiow use of water at the
Cochrane Dam facility, up to 6,250 acre-feet Missouri River water
is stered by Montana Fower Company. These waters are also
utilized for the production of electrical energy by drafting from
storage to offset daily fluctuations in the flow of the Missouri
River and to meet peek demands for electrical energy on a year-
round basis. Montana Power Company fills, refills, and otherwise
successively £ills this feservoir throughout the year to maintain
at least approximately %,OOO acre-feet of storage.

19. Montana Power -Company also claims the right to use
approximately 47,500 acre-feet of water stored in the Bureau of
Reclamation's Canvon Eefry facility. These rights are claimed to
be based on contract, although the document evidencing the
agreement is not in the record. Montana Power Company's
interpretation of this agreement is that the first waters drafted
out of storage in Canyon Ferry in any given year are contract
waters.

20. The Montana Power Company typically uses all of the
available waters in the Missouri River mainstem for the
production of electrical power at its Cochrane Dam facility
except during months of high spring flow in the Missouri River
system. These months during which the Misscuri River carries
water in excess of the capacity of the turbines at Cochrane Dam
are generally from approximately April 15 to approximately July

15. However, the precise times at which the flcws of the

. Missouri exceed the capacity of the turbines at the Cochrane

facility in any given year necessarily vary widely around the

13
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;bove-described parameters due to the peculiar conditions of
“) ‘water supply within the Missouri River system during such times.
21. Whenever water is noct being used by Montana Power
Company to produce electrical power at the Cochrane Dam facility
and/or whenever water is not being diverted for storage for
subsequent use for power production by Montana Power Company at
the Cochrane facility, such waters wili inevitably spill over the
impoundment structure kndwn as Cochrane dam. Such spills have
historically occurred on a relatively continuous basis during
early spring months in which the waters of the Missouri River are
in their high-flow stage. However, in particularly dry years, no
waters of the Missouri River may spill over Cochrane due to
Montana Power Company's use of the whole flow of the Missouri
River for power production on a continuous basis at this
) hydroelectric facility.
2Z2. Whenever such spills occur at Cochrane Dam facilty,
there are unappropriated waters available for the Applicant. The
historical records of the spills at Cochrane Dam disclese that in
most years there are unappropriated waters in the source of
supply at the flow rate that the Applicants seek to appropriate
the water. |
23. There are not unapproriated waters in the amount the
Applicants seek to appropriate throughcut the period during which
Applicants seek the use cf the water. The evidence shows that in
any given vyear, diversicns after August 1 will in practically
. every case take waters otherwise destined for use upon either

Objector Shaw or Objector Felsheim-Huckaba's properties.
) 1
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Moreover, the historical record of spills at Montana Power
Company's Cochrane Dam facility shows that surplus waters will
not be available to the Applicants in most years zfter July 15,
and in some years there may be no unappropriated waters available
for Applicants' intended use. The records of spills at the
Cochrane Dam facility also tend to show that there will be many
vears in which the Applicants herein will be unable to commence
diversions as early as Aﬁril 15, as there will be no surplus or
unappropriated waters available for Applicants' use at that time.

24. Any diversions made by the Applicants herein in the
amounté they seek to appropriate will have no measurable effect
on the flow of the Missouri River at%t or near the Cochrane Dam
facility. The effect of a deprivation of so much water as
Applicants' proposed uses wou;d consume on the production of
electricity at the Cochrane facility is measurable, however, and
such deprivation is material.

25. Diversions by the Applicants herein at any time other
than on or zbout the times when Montana Power Company's Cochrane
Dam facility is spilling will inevitably capture waters that
would otherwise be utilized for electrical power production or
would otherwise push other waters downstream for such-electrical

power production, and thus such diversions will adversely affect

’

the Objector Montana Power Company at such times.
26. Applicants' intended use of the water herein will be

highly consumptive. That is, a great proportion of the amount

. diverted will be actually used by the crops and lost to the

source of supply. Indeed, this Hearing Examiner can officially



note that the cultivation of alfzlfa hay is amongst the highest
consumptive uses of the water resource.

27. In light of the disposition of this matter, it cannot be
said that Applicants' diversions will interfere unreasonably with
other planned uses for which permits have been issued. There are
no water reservations apparent on the face of the record which
may be potentially affected by the exercise of this permit,

28. After ARuoust 15-of any given year, diversions by the
Applicants according to their plans would for =all practical
purposes capture waters otherwise required for downstream water
users. Diversions after such time will adversely affect such
appropriators.

29. The Objectors herein all use the waters of the source of
supply at those times that the Applicants seek the use of the
water.

30. In light of the disposition of this matter, an attempted
apprqpriation of 623 acre-feet is unreasonazble. Based on the
acreage, and the number of irrigations intended, the Hearing
Examiner finds that 400 acre-feet of water is the most that can
be reasonably used for Applicants' intendec purposes in any giyen

3

vear.

CONCLUSIONS OF LAW

1. MCA B5-2-311 (1981 amend.) provides generally for the

issuance of new water use permits. That section mandates the

16
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Department to issue such a permit if the following conditions or

‘) criteria exist:

(1) There are unappropriated waters in the source of
supply;

(a) at times when the water can be put to the use
propcsed by the applicant;

(b} in the amount the applicant seeks to appropriate;
and

{c) throughout the period during which the applicant

seeks to appropriate, the amount requested is
available;

(2) The rights of a prior appropriator will not be
adversely affected;

(3) The proposed means of diversion, construction, and
operation of the appropriation workds are adeguate;

{4) ‘fhe proposed use of water is a beneficial use;

(5) The proposed use will not interfere unreasonably
with other planned uses or developments for which a
permit has been issued or for which water has been

) reserved;

{(6) An applicant for an appropriation of 10,000 acre-
feet a year or more and 15 cubic feet per second or
more proves by clear and convincing evidence that

the rights of a prior appropriator will not be
adversely affected;

(7) Except as provided in subsection (6), the applicant
proves by substantial credible evidence the ’
criteria listed in subsections (1) through (3).
This application was filed at a time when the precursor to
the above-cited provision was in effect. See MCA 85-2-311
(1979). However, the statutory changes cannot be read to affect
the substance of the former legislative intent. The minor

language changes merely clarify the reach and scope of the

statute. What was formerly implicit is now explicit. The only
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ﬁodification that arguably affects the Applicants herein is the
explicit allbcation of the burden of procf to the applicant found
in MCA 85-2-311 (7) (1981 amend.). However, this allocation was
implicit in the former provision. Compare MCA 85-2-311 (6} with
MCA 85-2~311 (2) (1979). Moreover, this allocation of the burden
of proof is consistent with the general proposition that the
proponent of a rule or order has the burden of establishing all
facts necessary for it. '§gg MCA 26-1-401 (1979),

2. The Applicant has a bona fide intent to appropriate water
pursuant to a fixed and definite plan, and they are not

attempting to speculate in the water resource. See Toochey v.

Campbell, 24 Mont. 13, 60 P.396 (1900).

3. Applicants' intended use of the water for the production
and cultivation of grains and hay is a beneficial one. Such a
use 1s agriculture within the meaning of MCA 85-2-101(2) {(1979).

4. The appropriation of 1575 gallons per minute up to 623
acre-feet per year is an unreascnable quantity of water for the
intended purpose in light of the disposition of this application.
The evidence shows that the Applicants in any given year pursuant
to the permit to be issued in this matter will be able to be
reasonably use at most 400 acre-feet per year. The Applicants
are entitled to the greatest gquantity of water that they can
beneficially use pursuant to their disclosed intentions, but an

unreasonable quantity is equivalent to waste. See Worden v.

Alexander, 108 Mont. 208, 90 P.2d 160 (1939); Sayre v. Johnson,

33 Mont. 15, 81 P.389 (1905).
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The evidence adduced at the hearing relating to the issue of
whether there exists sufficient unappropriated water for
Applicants' intended purposes is immaterial. An applicant is
entitled to complete an appropriation of whatever waters that are
in fact unappropriated, and which may be diverted without injury
to other appropriators. A water use permit merely licenses a
prospective appropriator to initiate his intended appropriation.
Any rights evidenced by such a permit remain inchoate or
conditional in nature, until such time as that permittee actually
applies the waters countenanced by the permit to beneficial use.
See MCA 85-2-312(2) (1979), MCA 85-2-315 (1979). If in fact the
waters countenanced by the permit are insufficient for
Applicants' purposes, and the Applicant is otherwise not capable
of securing an additional quantity of water, it is inevitable
that the Applicants' plans will fail and that the appropriation
will lapse. See also MCA B5-2-315{1) (1979).

Any contrary readings of the statutory criteria would lead
the Department far afield in the evaluation of an application for
a permit. Such theories would reguire administrative
determinations of whether the prospective economic benefits to be
derived from the use of the water would successfully amcrtize the
capital investment representated by the diversion works
themselves, coupled with all costs of maintenafice and repair.
Such a decisional equation would not be complete, of course,

without an ascertainment of whether revenues garnered by the use

. of the water would genevate sufficient vyield to satisfy existing

debts encumbering the place of use and the various equipment

19



incidental to the enterprise. Moreover, such determinations
would have to be exercised prospectively, such that the
Department and the applicant would have the unenviable task of
attempting to define market conditions for the agricultural end
products throughout the term of Applicant's debts. The applicant
cannot be charged with the duty of establishing the price of hay
ten years hence. The Department, likewise, can find no authority
pursuant to the Water Use Act to dictate to prospective
appropriators exactly how and when they are to spend their
monies. The far reaching consequences attendant tc these
theories demonstrate that they are odds with any legislative
intentions disclosed by the permitting process.

Awarding to any applicant the amount of any unappropriated
water available without injury to other appropriators also
implements "the policy of this state to encourage the use of the
water resource. See MCA 85-2-101(3) (1979). A prospective
appropriator should not be required to purchase any quantity of
water that "runs free in this state's river systems". A
prospective water user thus must be able as a threshold matter to
determine exactly what quantities of water remain available for
his intended uses in any source of supply. Cther water users
have neo cause for objection in this regard. Indeed, allowing
existing water users tc insulate available waters in the source
of supply based on the assertion that these waters are not
sufficient for Applicant's purposes is in effect to allow such
appropriators the privilege of commanding substantial qQuantities

of river water merely to extract and use a smaller portion

20




Y re

thereof. An appropriator's rights do not carry so far. Sece

) State ex rel Crowley v. District Court, 108 Mont. 89, 88 P.2d 23
{1S939).
5. The priority date for this permit is October 24, 1879, at
12:30 p.m. That 1s the date and time at which the Application
was duly and regularly filed with the Department of Natural
Resources and Conservation. MCA 85-2-401(2) (1979).
6. The point of divérsion is to be located from an existing
ditch diversion in the SE1/4SW1/4SW1/4 Section 6, Township 2
North, Range 2 West, all in Jefferson County. From this ditch,
the water Qs to be conveyed to the place of use by means of a
pump located in the NE1/4NW1/4SEl/4 Section 12, Township 2 North,
Range 3 West, all in Jefferson County.
7. The source of supply is to be Cold Springs, which is a
) tributary of th; Boulder River, which is in turn a tributary of
the Jefferson River, which is in turn a tributary of the Missouri
mainstem.
8. The Applicant's proposed means of diversion are adegquate.
They are technically feasible and custcmary for the intended use,
and they will not result in the waste of the water resource. Sse

State ex rel Crowley, supra.

8. The place of use will be 331 acres more or less comprised
of 80 acres in the NWl/4 and 100 acres in the SW1/4 of Section
12, Township 2 North, Range 3 West; 35 acres in the NE1/4 and 66
acres in the SE1/4 of Section li, Township 2 North, Range 3 West;
and 50 acres in the SEl1/4 of Section 2, Township 2 Nerth, Range 3

West, all in Jefferson County.
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1" 10. There exists unappr-nriated wzter in the amounts

Applicants seek, but usct th:oughout the April 15 to Cecitober 1

o

inclusive, peviod duving which Applicants seek the right to
divert waters from the source of supply. The evidence shows that
the Applicants' source of supply, Cold Springs, almost inevitably
fcrms the only source of suoply for appropriators on the Boulder
River during late summer mohths_ Water availability problems for
these downstream irrigatdrs typically arise when the upper
reaches of the Boulder River begin to dry up. This condition

typically occurs sometime in July, and the credible evidence

demonstrates that after the end of July in anv given vear the

1y

.
those

waeters of Cold Springs are reguired to meet the demznds o
irrigating out of the Eoaulder Hiver. The repert of Mr. Erown
propounded by the Applicants is discounted inscfar as it is at
variance with tﬁe testimony of those with day-to-~day familiarity
with the source of supply. However, the estimated flow figures
contained therein for the Boulder downstream from Cold Springs
are generally conzistent with the description of said flow by the
Objectors herein. The relatively slight variations in flow after
July attest tc the substantial contributions of the "constant-
flow" features of Cold Springs.

Unappropriated or surplus waters will aiso not aznerally be
available tc the Appiicants after the middle of July in any given
year due to the uses of the Objector Montana Power Company. The
evidence of the histcric flows of the Missouri River in relation

to Montana Fower Company's uses of this water for power

production demonstrate that as a general matter surplus waters
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are only available from approximately May thiough the middle of
July. However, in som: water-rich years water will be available
to the Applicant in spite ¢f Montana Fower Company's claims from
April 15 to approximately August

11. So long as any permit in this matter in conditioned such

+ 1
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that diversions by the Applicant are prohibited zfter Aug
no adverse affect to other appropriators on the Boulder River
will occur. I is true that in many years water depletions to
such downstream appropriators will occur at far earlier periods.
However, the fundamental rule cf water allocation in times of
scarcity remains that he who is "first in time is first in
right". See 85-2-401(1) (1979);MCA 85-2-406(1) (1979). The
first to put the waters of this state to beneficial use is
entitled to the maintenance of that use against the claims of all
those coming after him. The Applicants therefore must divert
water at their peril. Interferences with prior rights will breed
actions for damages and injunction by those whose prior rights

have beern infringed. See Tucker v. Missoula Light & Ry. Co., 26

Mont. 452, 68 P. 798 (1902); Mettler v. Ames Realty Co., 61 Mont.

152, 201 P. 702 (1921). The permit exercised by such a junior
appropriator may also be subject tc revocation. See MCA 85-2-314
{1279 .

Although *the Department may "issue a permit subject to terms,
conditions, restrictions and limitations it considers necessary
to protect the rights of other appropriators" (See 85-2-312(1)
(1979)), under the cir-umstances of the present matter, it is not

feasible to condition the present applicaticn to protect the
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irrigators out of the Boulder beyond the inevitable "subiect to
ﬁ) all prier and existing rights”. Fashioning a firxed-time for
curtailment of Applicants' diversion such that even relatively
speradic interference with pricr rights weculd be prevented weuld
have untowarc consequences. It is a well-kncwn fact that the
creeks, streams, and rivers cof this state typically follow the
characteristic pattern of high-£flows duriﬁg snov-melt runoff,
followed by gradual deplétions as this source of supply is
exhausted. The precise magnitude and timing of these occurrences
will vary accerding to the particular conditions of water supply
affecting the stream in any given year. The inevitable
consequence, therefore, c¢f conditioning a permit such thatrno
interference with prior rights is ccnceivable is to test the
neasure of unappropriated water according to the driest years on
) record. This procedure in turn inevitablv mandates and
encourages the waste of vast guantities of the state's water
resources contrary to the explicit policies of the Montana Water

Use Act. See generalily MCA 85-2-101 (1979).

Another may appropriate without regard to the consent of
the prior appropriator. Subject to the rule of
priority, later comers may make appropriation, each in
succession being reguired te respect the appropriation
of all who came before him. Later apprepriations may be
made of the surplus over what has been appropriated by
prior appropriators, or of any use that does not
materially interfiere with prior appropriators, .
Custer v. Missoula Public Service Co., 91 Mont. 136,
143-145, 6 P.2d 132 (1931}, See also, Quigley wv.
McIntosh, 110 Mont. 495, 103 P.2d 1067 {(1940).

It is true that new water uses in such situations may impose

some: sort of regulatory burden on other water users should such

-
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new comers overstep the bounds of their claim on the source of
supply. However, this is a necessary incident of the development
of this state's wa%ter resources.

"One should not be permitted to play the dog in the
manger with water he doess not or cannct use for
beneficial purposes when other lands are crying for
water. It is to the interest of the public that every
acre of land in this state susceptible to irrigation
shall be irrigated." Allen v. Petrick, 59 Mont. 373,
379, 222 P. 451 (1%922).

Egually, one cannot escrow vast portions of this state's
water resources merely to c-onveniently exércise nresent
rights. See State ex rel Crowley, supra. Certainly, for
example, saddliing existing appropriators with their
proporticnate share of the expense of a water commissioner
to distribute the waters in accordance with the
apprepriators’' respective rights cannot be countenanced as

j injury. See MclIntosh v. Graveley, 159 Mont. 172, 495 P.2d
186 (1972). Moréoter, since water commlissioners are
inevitably subject to human error, it necessarily follows
that even the burden of judicially rectifying thiese errors
is not adverse affect and net injury.

Moreover, conditionina permits such that ne potential

existes for interferences in every instance is inconsistent
with the legislative dirsctive that piorities ke assigned to
permittees. See MCA 85-2-401(2) (1979). "First in time,

first in right" means nothing if there are never instances

where claims to the water resource exceed supply.

J
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fnsofar as irrigators on the Boulder River are cencerned
N) in these circumstances, the regulatory power of the
Department is exercised sufficiently so long as trplicant's
diversions are adeguately metered such that theilr affect on
+he source of supply can be ascertained at any given time,
and so long as diversions are prohibited after that date at
which the credible evidence shows that there is nc surrlus

waters available in any glven yealr. See Donich v. Johnson,
. o J Sl

77 Mont. 229, 250 P.963 (1926). It serves no useful purpose
to license a person to complete an appropriation of water
that by the evidence will not be availabie to him.
12. The significance of the scope of Montana Power
Company's claims invites a brief excursion into the
fundamentals of the appropriation system so as tc provide a
) forearound for the resolution of the present matter. In

Mettler v. Ames Realty Co., 61 Mont. 152, 201 P. 702 (1921),

Montana uneqguivocally joined the other western states in
repudiating the common law notion of riparian rights as
governing the distribution cf the water resource. The
incidents of the riparian system were and are entirely
unsuited to conditions in the "Great American Dgsert".
Thus, the riparian riotions of confining the use of water to
lands contigquous to the stream were rejected in favor of
authorizing the uselof water wherever such use would be of
material benefit to the appropriator. Unlike his
counterpart in the lush countrysides of common law England,

the landowner in the West might find himself at great

J
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distances from the source cf water that would put his land
to its most productive use. Such a riparian marriage of
land to water thus unreascnably impeded the full development
of Montana's resources,

Equally fundamental tc this shift of attention towavrds
the encouragement of the develcopment of the water resource
was the appropriation system's emphasis on the protection of
the capital investments fequired to put this water to
beneficial use. &lthcocugh the physical factors determining
the amount of water availeble in the source of supply may
continue to plague an appreopriator, uncertainties as to
supply threatened by man-made alterations were curtailed by
the appropriative doctrine. Unlike the riparian features of
"reascnable use" and sharing in times of shortages, the
talisman of the appreopriation system is the exclusivity of
use by any appropriator. The hecary maxim of "gui prior est

tempore, porticer est in jure,"

while having given way to the
intelligibkle formulz of "first in time, first in ricght,”
remains as the fundamental tenet of the appropriation
doctrine. The first to apply water to a beneficial use is
entitled to the maintenance of that use against all
subsequent appropriators. MCA 85-2-401(1) (1€72); MCA B5-2-
406(1) (1979).

Applying these basic principles to the instant matter,
it appears from the reccrd that Montana Power Company has

historically used up tc approximately 10,0C0 cfs of the flow

of the Missouri River teo generate electrical power for sale

27
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and stands ready and has the capacity to produce and market
on a consistent basis that guantity of electricity that
would be produced by a flow of ¢,500 cubic feet per second.
The Missouri R:iver, however, does not now nor has 1t
historically passad such large guantities ¢f water on any
consistert basis. Rather, this river reflects the typical
pattern of relatively high flows during spring snow-melt
run-off periods, followed by tapering off periocds
culminating in a more cor less constant "base-flow" rate. It
therefore appears that Montana Power Company uses, albeit in
a non-consumptive manner, the substantial part of the entire
flow of the Missouri River during substantial portions of
any given year. Moreover, in extremely dry yeavrs, Montana
Cower Company's claims may require the entire flow of the
Missouri at its Cochrane Dam facility throughout the year.
This use of such large quantities is not intrinsically
at odds with any features of the appropriative system. An
appropriator is entitled to the "whole flow of the stream"

so long as he can make beneficial use of it. See Mettler v.

Ames Realty Co, supra, Meine v. Ferris, 120 Mont. 210, 247

P.2d 195 (1952). DMothing in the record suggests that
Objector Montana Power Company is using an unreasonable
quantity of water for its power production purposes, nor
does the evidence in anv way suggest that this Objector's
means of diverting or capturing the waters for such purposes

is unreasonable. See generally, Woodward v. Perkins, 108

28
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Mont. 208, 90 P.2d 160 (1944), State ex rel Crowley v.

District Court, supra.

The scle and critical issue is thus whether these
Applicants' diversions that are relatively far removed from
the mainstem of the Missouri will "adversely affect" the
thirsty demands of Montana Fower Company for power
production. Tt is well settled in this general regard that
a prior appropriator's ciaims embrace of all those waters
that accrue to his ultimate source of supply. That is,
diversions by a senior on any particular water course are
protected against encrocachments created by subsecuent

diversions on tributaries theretoc. See Helena v. Rogan, 26
v g

Mont. 252, 68 F. 798 (1902); Forrester v. Rock Island 0Qil

d 597 (1¢58); Rock Creek Ditch

)

Co., 133 Ment. 333, 323 F.

Co. v. Miller, 93 Mont 248, 17 P.2d4 1074 (1933); Spaulding

v. Stone, 46 Mont. 483, 129 P. 327 (1912), Ferkins v.

Kramer, 121 Mont. 595, 198 F.2d 475 {1948).

The prior appropriator of a particular guantity of water
from a stream is ent:itled to the use of that water, or
so much thereof z2s naturally flows in the stream,
unimpaired and unaifected by any subseguent changes,
which 1n the course of nature, may have b=en wrought.

To the extent of his appropriation his supply will be
measured by the waters naturzlly flowing in the stream
and its tributaries above the head of his ditch, whether
those waters be furnishez by the usual rains or snows,
by extraordinary rain or snowfall, or by springs or
seepage which directly centribute. Beaverhead Canal Co.
v. Dillon Electric Light & Power Co., 34 Mont. 135, 141,
85 P. 880 (1920).

This is, of course, in keeping with the substantive

protections afforded the senior appropriator by the appropriation

29

%ﬁg a;?‘1”€%52 [ e R




"first in time, first in right" would be

doctrine. The hallowed
substantially undermined I:f subsequent water users could curtail
existing uses by the simple expedient of drawing coff tributary
waters.

Nothing in the record 1n the present matter indicates that
the flow of Coid Springs does not eventually augment the {low of
the Missouri River above Montana Power Company's Cochrare
facilities. That is, Apﬁlicants' evidenze 1s insufficient to
demcnstrate on this record that Cold Springs does not contribute
to Missouri mainstem flow throughout the period cof use reguested
by the Applicant in light of the established connections between

such watercourses. See Ryan v. Quinlan, 45 Mont 521, 124 P. 512

(1912); Perkins v. Kramer, supra. Hore to the point, the
evidence is insuff&cient to show that Applicanég' proposed
appropriation, being of a ccnsumptive nature, will not reduce the
contribution of Cold Spring fiow to the Missourl system through

such period of intended use. See generally, MCA 85-2Z-311(5})

{1981 amend.)

The use of such wate:s as contemplated in this application
will thus result in an adverse effec¢ct to Montana Power Company
unless the same is properly conditioned. The evidence shows that

unless Montana Power Comrany's Cochrane Dam facility is

Hh

"spilling" water, the flcw of the Missouri is insufficent to
supply this Objector with the full measure of its historic water
usage. Diversions upstiream thrcoughout such periods that Cochrane

fails to spill will only augment such depletions. It is true

that the affect of Appljcants' diversions on the Missouri
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mainstem in the amounts reguested herein will be immeasurable at
any given time. This does not make Applicants' threatened
intereferences trifling, however. There may be circumstances in
which a prior appropriator may suffer minor depletions due to the
engineering difficulties inherent in guantifying and regulating
various uses on the stream. "As in other human problems, into
which varying factors enter, it is not to be expected that
results may be obtained Qith absolute mathematical certainty.”

Donich v. Johnson, 77 Mont. 229, 253, 250 P. 93§ (1926), see also

Allendale Irr. Co. v. State Water Conservaticn Board, 113 Mont.

43€, 127 P.2d 227 (1S42). However these concerns may relate to
the difficulties in prescribing conditions for any particular
application so as toc forestall interferences with prior rights,
they cannot be heralded in carte blanche fashion to license
encroachments where adverse affect is evident based on the
uncertainties involved in ascertaining the precise measure of
that adverse effect.

The plain inference from the evidence herein is that Montana
Power Company is already being "adversely affected" by a
multitude of junior diversions on the upper reaches of the
Missouri drainage. Applicants' proposed diversions will at times
simply add to these depletions. Although Applicants’' proposed
diversions may be slight in compariscn with Montana Power
Company's significant demands on the water resource, this again
merely goes to the extent of adverse affect and not its existence
per se. In light of all the substantive prctections accorded a

pricr apprepriater, it wcoculd be anomolous to sanction a multitude




of small and relatively innocous uses of water that in the

“) aggregate would represent major depletions to downstream uses.
Such a piecemeal apprcach denies individual accountability where
such singular diversions, alsc form the predicate for mavked
injury and frustraticn of water-dependent enterprises. The
"finger-pointing" this approach suggests contemplates a
procedural flexibility that is belied by the substantive doctrine
it serves to implement. The tail canncot be allowed to wag the
dog in such a fashion.

The Hearings Examiner further notes that not all of
Applicants' claimed water will survive the necessary evaporative
and seepage losses that will necessarily accrue enroute to the
Missouri River mainstem. However, this does not militate against
the conclusion reached herein. An appropriator may insist that

) sufficient waters be left upstream so that the full amount of his
appropriation may be secured at his peint of diversion.

Under the theory of the law of this State relating to

water rights, the prior approriator may insist that the

water remain in the stream, from which he has the right

of prior appropriaticn, so long as any useful gquantity

thereof would reach his point ¢f diversicn, if allowed

Lo remain. He is entitled to insist that all of such

water remain, in cvder 10 carry the flow down to his

peint of diversicn, although a large portion of it would

be lost by evansraticon and percolation. He has the

right to the prior use cof the water of the creek, and

while he may be entitled to a2 stated guantity only, it

may reguire mucl more than that guantity in the creek to

carry the amount he is entitled to down to his point of

diversion. Raymond v. Wimsette, 12 Mont. 551, 560, 31
P. 534 (1892).

The difficulty inherent in the present matter, and the

gravamen of Applicants' claims as regards Montana Power Company's
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claims, revolves arcund the temptation to find that Applicants'
proposed use of water 1s simply more beneficial than that of
power production and that therefore their relatively slight
interferences should be tolerated, especially in light of this
State's dependence on its agricultural community. However, such
an analysis smacks of the riparian "reasonable use" concept, and
it forms no part of the prior appropriative scheme. The
implementation of more pfoductive or beneficial uses of water are
matters of the market place in this State, as such enterprising
persons ought to be zable to pay more for the existing use than it
is worth to i1ts holder. See MCA 85-2-402, 403 (1279). The
significant and continuocus demands for water by power production
enterprises demonstrates most markedly the "selfish"
characteristics of the prior appropriation system. "So, the rule
of priority of right was adopted, in order that the few who were
first might live and live well rather than that the many should
starve or else eke out a miserable existence." Kinney on
Irrigation, Sec. 780. When the legislature in this State intends
to subcrdinate such power production to other uses of the water
resource, it expressly so states. See MCA 85-1-122 (1979).
Whenever the Cochrane Dam facility fails te spill, the
inevitable and necessary effect of diversions made pursuant to
the present application is to curtail rewsr production by Montana
Power or to force this Objector to make up the same by the more
expensive process of coal-based producticon. This is adverse

effect within the meaning of the statute. See generally Donich

v. Jchnson, 77 Mont. 229, 250 P. 963 (1926).



13. The evidence justifies a conclusion that the present
applicaticn and permit pursuant theretoc can be conditicned so as
te preotect the rrior riahts of the Montana Power Company by
restricting Applicants' diversionz te thoze periods during which
Montana Power Company's Cochrane Dam facilitv spills water. e
generally, MCA 85-2-312(1) (1€79). Such spills occur on a
relativeiy continuous basis throughout certain porticns of most
years, and form a readily ascertainable event. Moreover, such an

index will vary with the conditions on the stream in any given

year and with the prec:ise extent of the Montana Power Company's
use of the water resource for power production.

The fact that others may use the waters of this state in a
wasteful fashion or otherwise illegally so as to reduce the time
frame during which such spillage cccurs at the Cochrane Dam
facility does not affect the Applicants herein insofar as their
use relates to that of Montana Power Company's. The senior
appropriator's remedies are cumulative and not severable. The
fact that other uses on the stream system may be interfering
with the exercise of a prior righ*t certainly cannct license
others tc further interfere with the same. Such a junior
appropriator's remedy is to enjsin such inferior and/or illegal
uses in order to prctect his cwn use against the claims of a

senior water user. See City of Helena v. Rogan, 26 Mont. 454, 68

P. 798 (1302).
It is true that the permitting process and the statutes
governing the same should not be construed in such a way so as to

insulate and protect such wasteful uses of the water resource




against legitimate claims to its use. Thus, it may be

-) appropriate in circumstances when an applicant propounds evidence
reasonably indicating waste on the part cf a water user to
condition a permit such that an applicant may be afforded an
opportunity to enjoin such waste without forfeiting priority.
However, the record herein does not so reasonably establish
waste by any particular user of the water rescurce.

There will be some timing problems associated with the above-
stated condition. However, the relatively modest periods
reguired for water to flow from Cold Springs into the Missouri
River mainstem will nect frustrate this condition for the purposes
of the permitting process. Such delays will only reguire the
Objector herein tc utilize the waters stored in its impoundment
structure.

) 14. The application as limited herein will not unreasonably
aifect a planned development for which a permit has been issued,

nor will it affect any water reservation.

WHEREFORE, baszed on these Findings of Fact and Conclusions of
Law, the following proposed Order is hereby issued.

Subject to the terms, restrictions, and limitations described
below, Application For Beneficial Water Use Permit No. 24921-s41lE
is hereby granted to Remi and Betty Jo Mcnforton to appropriate
}575 gallons per minute up to 40C a-re-feet per vear for new
sprinkler irrigation. The source of supply shall be Cold Springs

from an existing ditch diversion located in the SE1/4SW1/4SW1/4

.
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of Section €&, Tewnship 2 North, Range 2 West, all in Jeffrson
County. 5Said waters will be diverted from this ditch structure
at a poilnt in the MNE1l‘4NW1/4SE1l/4 of Section 12, Township 2
North, Range 3 West, all in Jefferson County. e place of use
shall be 331 acres more or less comprised of 80 acres in the
NWl/4 and 100 acres om the SWi/4 of Section 12, Township 2 North,
Range 3 West; 35 acres in the NEl1/4 and 66 acres in the SEl1/4 in
Section 11, Township 2 Ndrth, Range 3 West: and 50 acres in the
SE1/4 of Section 2, Township 2 North, Range 3 West, all in

waters prcvided for herein
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Jefferson County. In no even :h
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15 of any year or subsejuent to Auaust 1 of any givén year. The
priority date for this permit shall be October 24, 1979, at 12:30
p.m. |

This permit is issued subject to the following express
conditions, restrictions, and limitations.

A. This permit is subject %o all prior and existing rights,
including, but not by way of limitation, the right of the
Objector Sonny Huckaba to irrigate 300 acres more or less out of
the Boulder River in accordance with his historical demand on
that source of supply, and that right of Objector Frank Shaw to
irrigate 300 acres more or less out of the Boulder River. This
permit 1s also subject to any final determination of existing
rights as provided by Montana Law. Nothing herein shall be

construed to authorize diversions by the Permittees to the

- detriment of any senior appropriator.
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B; This permit is also subject to the right of Montana Power
Company to use waters derived from the Boulder drainage for the
production of electrical power at its Cochrane Dam facility on
the Missouri River mainstem. Whenever this Cochrane Dam spills
water, diversions by the Permittees will not adversely affect the
above-described use. "Spilling" as used herein refers to waters
passing over the impcundment structure of Cochrane Dam.

C. Nothing herein shéll be construed to affect or reduce the
Permittees' liability fer damages which may be caused by theI
exercise of this permit. Nocr does the Department in issuing this
permit acknowledyge any liability for any damages caused by the
exercise of this permit, even if such damage is the necessary and
unavoidable conseguence ¢f the same.

D. The Permittees shall in no event cause to be diverted
from the source of supply pursuant to this permit more water than
is reasonably reqguired for the above-described purposes. At all
times when water is not reasonably reéuired for these purposes,
Permittees shall cause and otherwise allow the waters to remain
in the source of supply Cold Springs.

E. Fermittees shall diligently adhere to the terms and
conditions of this Crder. Failure tc adhere to the terms and

conditions may vresult in the revocation of this permit.



NOTICE

) This Proposed Order i1s offered for the review and comment of
all parties of record. Exceptions and objections to this
Proposed Order must be filed with and received by the Department

of Natural Resources and Conservation on or before October 30,

1%881.

DONE this 30 day of September, 1981.

g /ﬂ
v

Matt ‘Williams, Eearing Examiner
Department of Natural Resources
and Conservation

32 $. Ewing, Helena, MT 59620
{406) 449 - 3962
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