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CASE # 795!

REFORE THE DEPARTMENT OF
NATURAL- RESQURCES AND CONSERVATION
O THE STATE OF MONTANA
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TN THE MATTER OF APPLICATION FOR )

PENEFICIAL WATER USE PERMIT NO. ) FINAL ORDER
17,881-g40A BY' JOHN RUNESTAD, JR. )
****'k**************‘k****:1*'&********

The Proposed Findings of Fact, Conclusions of Law and Crder as
entered by the Hearing Examiner on May 30, 1980, are hereby adopted as
the Findings of Fact, Conélusions of Law and Order.

on June 9, 1980, the Department received exceptions to the above
Proposed Order frtn10bjec£or Kim A. Baker. The following are the Hearing
Examiner's responses to Mr. Baker's exceptions:

1. Section 36-2.147 (1)-s1400 (1} (d) of the Montana Water Use Act
Rules adopted by the Board of MNatural Resources and Conservation defines
"spring" as "ground water if its natural flow is increased by sare
development at its point of extrusicn from the ground, such as simple
excavation, cement encasement or rock cribing. An undeveloped spring is
surface water.”

2. Mr. Baker takes exception with findings listed by Mr. Larry
Brown, Hydrolegist and Mr. Roger Noble, Gteogist in a technical report
contained in the file on‘this matter, however, Mr. Baker does not introduce
any evidence to the contrary.

3. Testimony was presented at the hearing that the developed
spring's discharge was measured at 256 gallons per minute., Further
testimony was presented that the discharge of the spring is fairly
constant and since the time of the measurement of the springs's discharge,
the discharge of the spring has appraximately doubled due to further

development of the spring. Mo evidence was entered by any of the Objectors
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to refute the above entered testimony.

4. Witnesses for the Applicant testified that the removal of water
fram the "Jones Pond" by the Highway Department in 1964 and 1965 did not
adversely affect the flow of water in Half Breed Creek. HNone of the
Chiectors presented any evidence to the contrary.

5. Mr. Baker presented no evidence or testimony to show that there
was, in fact, a comnection between the flow of water fram the "Jones
Pond" and the flow of Half Breed Creek through his property.

6. As stated in the Proposed Order, the Debartment is not legally
responsible for the actions of Permittees. All permits issued by the
Department are conditioned subject to existing rights and any final
determination of those rights in the source of supply. The granting of
a permit by the Department does not relieve the Permittee of the liabilities

caused by the exercise of such permits.

FINAL OFDER

1. Subject to the conditions and.limitations listed below, Provisional
Permit No. 17,881-g40A by John Runestad, Jr. is hereby granted to appropriate
.57 cubic feet per second or 256 gallons per minute of water and not to
exceed 75 acre-feet per annum in Musselshell County, Montana. The water
is to be diverted fram a developed spring located within the chamnel of
Half Breed Creek at a point in the NE1/4 SWl/4 SWl/4 of Section 33,
Township 7 Narth, Range 26 Fast, M.P.M. Half Breed Creek will be used
as a carrier and the water will be impounded in a néw on~stream pit-
reservoir at a point in the MWL/4 MWL/4 MWL/4 of said Section 33, and
used for new sprinkler irrigation on a total of 25 acres, more or less,
in the NW1/4 of said Section 33, from April 15 to November 15, inclusivé,

of each year.

ASE# +788]
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2~ Prbvisional Permit Mo. 17,881-g40A is granted subject to any
final deterndnatipn of'existing water rights in the source of supply as
provided by Montana law.

1. Provistonal Pemmit Ho.o 17,801-g40A im granted mibiect to prior
water rights, if any, in the source of BUPPLY .

4. The Permittee shall submit plans and specifications of the
proposed project to the Department for approval prior to appropriation
of the water granted herein.

5. The Permittee shall install an adequatelflow measuring device
in order to allow the flow rate and volume of water diverted to be
recorded. The Permittee shall keep a written record of the flow rate
and volume of all waters diverted including the period of time and shall
submit said records to the Department upon request.

6. 'The issuance of this Provisional Permit by the Department in no

way reduces or alters the Permittee's liability for damages caused by

the Permittee's exercise of this Provisional Permit, nor does the Department

in issuing this Provisional Permit in any way acknowledge liability for

damages caused by the Permittee's exercise of this Provisional Permit.

NOTICE

The Hearing Examiner's Final Oxder may be appealed in accordance
with the Montana Administrative Procedures Act by filing a petition in
the appropriate court within thirty (30) days after service of the Final

Order.
DATED this 23rd day of June, 1980.

@(Mw@f Q/Meﬂz

VID L. PENGELLY, D.@r R. &
m-:ARING EXAMINER
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BEFORE THE DEPARTMENT QOF
NATURAL, RESCURCES AND CCNSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATICN FOR )
BENEFICIAL WATER USE PERMIT NO. ) PROPCSAL FOR DECISION
17,881~g40A BY JOHN RUNESTAD, JR. )

*********************************fﬁ**
Pursuant to the Montana Water Use Act and the Montana Administrative
Procedures Act, after due notice, a hearing was held on March 11, 1980,
in the Courtroam of -the Musselshell County Courthouse, Roundup, Montana,
for the purpose of hearing objections to the above-named Applicaticn for

Beneficial Water Use Permit No. 17,881-g402, David Pengelly, Hearing

) ‘Ebcam:l.ner presiding.

T

'I'he Appllcant, Mr John Runestad, Jr., appeared at the hearing and

presented testlmony in support of the Application. Mr. Runestad was not

”represented by iegal counsel. Five {5) exhibits were introduced supporting

the application, to wit:

e e Bhae

Applicant's Exhibits:

“A-1l letter dateleebrua:cy 11, 1980, fran J &L Enterprises regarding
John Runestad, Jr's. proposed sprinkler irrigation system
A-2 Price quote fram J & L Enterprises far proposed spriﬂkler‘
: irrigation system |
A-3 Brochure describing 2g-Rain In¢. irrigation systems
A-4 Brochure and price quote on irrigation systems fram Agriturf
| International, Inc. | o |

: _A-S Judgenent and Decree, August 15 1939 in DlStI'lCt Court of

the Fourteenth Jud1c1a1 DlStI.‘lCt of the State of Montang : Lol

and for the County of Musselshell Y

N Y R
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The Applicant's Exhibits were marked accordingly and received into
the reccrd without cbhjections.

Also appearing at the hearing and testifying in support of the
applicaticn were Mrs. John Runestad, Jr., Mr. Carl Eliasson, Mr. Francis
Jones, Mr. Russell Pitrone and Mr. Gil Majarus.

Three (3) Objectors attended the hearing and presented testimony or
statements. The Objectors were Mr. Kim A. Baker, Mr. Alan D. Fvans and
Mr. Joseph K. Kuzara. Mr. Evans also testified on behalf of his mother,
Mrs. Willa Dale Wyatt. The Cbjectors were not rep;esented by legal
counsel. The Objectors intrcducedlfour (4) exhibits suppeorting their

/)
objections, to wit:

- Objectors' Exhibits: Iﬁ!
I }
0-1 Map of Half Breed Creek with locatlons and descriptions of
i
water right approPrlations entered by Mr. Kuzara)

0~2 Water Right Location Record, E-1, page 322, Records of
. Musselsﬁell County (entered by Mr, Baker)

0-3 Water Right, C-1, page 622, Records of Musselshell County

{entered by Mr. Baker)
0-4 Copy of aerial photo showing Mr. Baker's property on Half

Breed Creck.

The Chiector's Ixhibits were marked accordingly and received into
the record without objections.

Montana Department of Natural Resources and Conservation persannel
present and testifying on behalf of the Department were Larry Brown,
Hydrologist; Roger Noble, Geologist; Arlin Krogstad, Hearing Represenﬁative;

and Silvio Rodriguez, Lewistown Water Rights Bureau Field Office Manager.

| C A g% pﬂent was VleJ Woodrow, Hearmg Recorder. The Department was
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not: represented by legal counsel. No exhibits were introduced by the

Department.

SUMMARY OF RECCRD

1. On March 7, 1978, the Department received Application for
Beneficial Water Use Pexrmit No. 17,881-g40A by John Runestad, Jr. to
appropriate 1.00 cubic feet per second or 450 gallons per minute of
water and not to exceed 75 acre-feet per anmum in Musselshell County,
Montana. The water is to be diverted fram a develéped spring located

within the chamnel of Half Preek Creek at a point in the NEL/4 SwWl/4

SWi/4 of Section 33, Township 7 North, Range 26 East, M.P.M. Half Breed

Creek will be used as a carrier and the water will be impounded in a new

2.58 acre-foot on-stream pit-reservoir at a point in the NW1/4 NW1/4
MW1l/4 of said Section 33, and used for new sprinkler irrigation on a
total of 25 acres, more or less, in the NWl/é‘of said Section 33, from
April 15 to November 15, inclusive, of each year. .

2 August 16, 23 and 30, 1978, the Department caused to be duly
published in the Roundup Record-Tribune, Roundﬁb, Montana, notice of
Application for Beneficial Water Use Permit No. 17,881-g40A.

3. On September 5, 1978, the Department received an objection to
the above Application fram Kim A. Baker.

4. On Septermber 14, 1978, the Department received objections to
the above Application fraom Willa Dale Wyétt and Aian D. Evans.

5. On Octecber 2, 19?8, the Department received cbjections to the
above Application fram Joseph K. Kuzara and Paul Thayer.

6. Following a field investigation by the Department in April,
1979, at which time the discharge of the developed spring was measureé

at 256 gallcons per minute, the amount of water requested was réduced

ey 1 08)
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fran 450 gallons per minute, not to exceaed 75 acre~feect per annum, to

256 gallons per minute, not to exceed 75 acre-feet per annum.

1
1

PROPGSED FINDINGS OF FACT

1. That the source of supply for Application No. 17,881-g40a is a
developed spring, and shall be considered to be ground water.

2. That this developed spring discharges at a relatively constant
rate in excess of 256 gallons per minute.

3. That the diversion of water fram this spring in 1964 and 1965
did not adversely affect prior watéf rights on Half Breed Creek.

‘f i
4. That the flow of water in Half Breed Creek below the Applicant's

proposeé point of diversion is feé:by other springs in the channel of
Half Breed Creek. !Mi

5. That Objector Kim Bakeréﬁas two (2) existing water rights of
300 miner's inches and 100 jdner:§ inches réépectivély. He currently
irrigates approximately 25 acresfwith these apprbpriations.

6. That Objectors Alan D. Qvans and Joseph K. Kuzara appear to be
claiming the same right, a filed;appropriatioﬁ for 160 miner's inches
with a priority date of 1930. THe only use of this water is for livestock
and small gardens. |

7. That Objector Alan D. Eéans claims an existing right of 300
miner's inches with a priority date of 1909. Applicant's Exhibit A-5
indicates that the above appropriation was not valid. The only claimed
use of the above appropriaticon is‘for livestock and a small garden.

8. That Cbjector Alan D. Evans' claim of 10 acres of flood irrigation
by a beaver dam is not a valid water right. It appears that Mr. Evans
SR PR N O UL S —— the single

rmethod of obtaining a water right since July 1, 1973, is by receiving a
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permit from the Department of Natural Resources and Conservation.

9. That the diversion of 256 gallons per minute up to 75 acre-feet
per annum of water by the Applicant will not adversely affect the rights
of prior appropriators on Half Breed Creek.

10. That the Applicant's proposed means of diversion or construction
have not been clearly described. The actual size of the on-stream pit-
reservoir is not known and the total volume of water to be diverted per
annum is not known.

11. 'That the proposed use of water is a beneficial use.

12. That the proposed use will not interfere unreascnably with
other planned uses or developments for which water has been reserved or

for which a permit has been issued.

PROPCSED CONCLUSIONS OF ILAW

1. Section 85-2-311, MCA, 1979, states that "The Department shall
issue a permit if:
1. there are unappropriated waters in the source of supply:
a. at times when the water can be —ut to the use
proposed by the applicant;
b. in the amount the applicant seeks to appropriate; and
c. throughout the period during which the applicant
seeks to appropriate, the amount requested is
available;
2. the rights'of a prior appropriator will not be adversely

affected;

3. the proposed means of diversion or construction are adequate;

4. the proposed use of water is a beneficial use;

5. the proposed use will not interfere unreasonably with

[=T Ry




AT N 1S e T BRI A S AR T AT Y IR T e e e i Al

10
11
12

13

14

15
16
17
18
19
20
21
27
23
24
25

26

- 27

A= H 728

other planned uses. or develcoments for which a permit
has been issued or for which water has been reserved; . . "
2. It is concluded that there are unappropriated waters in the

source of supply at times when the water can be put to the use proposed

R T B b T L e Tt o B e B e S T UM G S
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throughout the period during which the Applicant ¢-eks to appropriate,

the amount requested is available.

3. It is concluded that the rights of prior appropriators will not

be adversely affected.

4, Tt is concluded that the;proposed use is a beneficial use.
. 5. Section 85-2-312, MCA, 1979, states in part that, "The department

may require modification of plangfand specifications for the appropriation
- i

or related diversion or constructipn. It may issue a permit subject to
: . T E

terms, conditions, restrictions,ﬁﬁnd'limitations it considers necessary
to protect the rights of other a%prcpriators g @ o

6. It is concluded thét thé proposed means of diversion or cénstruction
are adequate subject to certain ?onditions in the Proposed Order.

7. It is cencluded that thé proposed use will not interfere unreasonably

with other planned uses or develgpments for which a permit has been

issued or for which water has beén reserved.
|

Based on the Proposed Findiﬁgs of Fact and Proposed Conclusicons of

law, the following Proposed Order is hereby made:

PRCPOSED ORDER

1. Subject to the conditions and limitations listed below, Provisional
Permit No. 17,881-g40A by Jochn runestad, Jr. is hereby granted to appropriate
.57 cubic feet per second or 256 gallons per minute of water and not to
exceed 75 acre-feet per anmm in Musselshell County, Montana. The water

is to be diverted fram a developed spring located within the channel of

o T i i N
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1 Half Breed Creck at a point in the NE1/4 SWi/4 SWl/4 of Section 33,

2 Tovmship 7 North, Range 26 East, M.P.M. Ialf Breed Creek will be used

3 as a carrier and the water will be impounded in a new on-stream pit-

A wrmesmnndos sy on mofeds o e RN AT SRR PR MR S o0f eaand Gueedesn 90 e

5 | used for new sprinkler irrigaticn on a total of 25 acres, more or less,

6 in the NWl/4 of said Section 33, from April 15 to November 15, inclusive,
7 of each year.

8 2. Provisional Permit No. 17,881-g40A is granted subject to any

9 final determination of existing water rights in the source of supply as

10 provided by Montana law.

11 3. Provisicnal Permit No. 17,881-g40A is granted subject to prior
12 water rights, if any, in the source of supply.
13 4. rThe Permittee shall submit plans and specifications of the
14 proposed project to the Department for approval prior to appropriation
s of the water granted hereinﬁ . '
- | 5. The Permittee shall install an adequate.flow measuring device
5 in order to allow the flow rate and volume of water diverted to be
o recorded. The Permittee shall keep a written record of the flow rate : K
‘9 and volume of all waters diverted including the period of time and shall
" subrnit said records to the Department upan request.
. 6. The issvance of this Provisional Permit by the Department in no
way reduces or alters the Permittee's liability for damages caused by
= the Permittee's exercise of this Provisicnal Permit, nor does the Department
® in issuing this Provisionél Permit in any way acknowledge liability for
* damages caused by the Permittee's exercise of this Provisional Permit.
25
26
NOTICE
27

This Proposed Order is offered for the review and camment of all

’ CKR EH 099/
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parties of record. The review and cament period shall camence with
the receipt of this Proposed Order and shall end ten (10) days thereafter.
No extensicns of time for camment will be granted.

The Final Order in this matter will be sent to all parties by
certified mail.

The Hearing Examiner's Final Crder may be appealed in accordance
with the Montana Administrative Procedures Act by filing a petition in
the appropriate court within thirty (30) days after service of the Final

Order.

DATED this 30th day of May, 1980.

b @amﬂ (’€ : QM{»WM

DAVID L. PENGELLY, 'N.?iif.

HEARING EXAMINER

CACE # /795






