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BEFORE THE DEPARIMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR )
BENEFTCIAL WATER USE PERMIT NO. )
17,123-s41-0 BY EDWIN A. AND )

)

ROY GEBHART
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FINAL ORDER

The Proposed Findings of Fact, Conclusions of Law, and Order,
as entered by the Hearing Fxaminer on April .14, 1980, are hereby

4

adopted as the Findings of Fact, Conclusions of Law. and Order.

FINAL ORDER
Application for Beneficial Water Use Permit No. 17,123-s41-0 by

Edwin A. and Roy Gebhart is hereby denied.

NOTICE

The Hearing Examiner's Final Order may be appealed in accordance
with: the Montana Administrative Procedures Act, by filing a petition
in the appropriate court within thirty (30) days after service of the

Final Order.

DATED this 28th day of April, 1980.

HFARING EXAMINER
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ACI™ U 17102

BEFCRE THE DEPARIMENT
QF :
NATURAL RESOURCES AND CONSERVATICN
O THE STATE OF MONTANA

*********************k**************
IN THE MATTER CF APPLICATION FOR )

BENEI'ICIAL WATER USE PERMIT NO. ) PROPCSAL FOR DECISION
17,123-s41-C BY EDWIN A. AND )
ROY GEBHART ' )

'k****‘k*****************'k‘k********‘k**

Pursuant to the Montana Water Use Act and the Montana Administrative
Procedures Act, after due notice, a hearing was héld on December 3,
1979, in the Courtroam of the Teton County Courthouse, Choteau, Montana,
for the purpose of hearing objections to the above~named Application for
Beneficial Water Use Permit.No. 17,123~s41-0, Daviu Pengelly, Hearing
Fxaminer, presiding.

The Applicants, Fdwin A. ard Roy'Gebhart, appeared at the hearing
and presented testimony in support of the Apﬁlication. Méssrs. Gebhart
were not represented by legal counsel. No exhibits were introduced
supporting the Application. '

Four (4) Objectors were représented at the hearing. Presenting
testimony or statements were: Charles Danreuthex, on behalf of himself
and the Teton Water Users Association; Bill Reichelt, for the Teton

Water Users Association; Harvey Weickum, for the Brady Irrigation District;

- and Ira Perkins, for the Bynum Irrigation District and the Teton Co-

operative Reservoir Coampany. The Bymum Irrigation District and the
Tetéh‘Co—operative Reservoir Company were also represented by legal

Counsel, Charles Joslyn, Choteau, Montana. Counsel for the Bymum Irrigation
District and the Teton Co-cverative Reservolr Company introduced one (1)

exhibit supparting their objection, to wit:
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Objectors' Exhibit:

0-1 Findings of Fact, Conclusions of Iaw, Judgment and Decree,
Case No. 6536, May 2, 1969, Ninth Judicial District Court,

Teton County, Montana.

The Objectors' Exhibit was marked accordingly and received into thé
record without objections. o

Cbservers present at the hearing were: Don_Rice, ponald Zimbelman,
Gordon Schlepp, Ken Johnson, Barney.Maltby, and Jésse Maiéne, Sr.

Montana Department of Natural Resources and Conservation pe;sonnel
present and testifying on behalf of the Department were: Bob Larson,
Havre Water Rights Bureau Field Office Manager and Arlin Krogstad,
Hearing Representative. Also present was Vicki Woodrow, Hearing Recorder.

The Depariment was not represented by legal counsel. Three exhibits

were introduced by the Department, to wit:

Department's Exhibits:

D-1 U. S. G. S. Gauging Station No. 06108000, Teton River near
Dutton, Montana, discharge records fram October 1953 to
September 1978

D-2 U. 8. G. S. Gauging Station MNo. 06156500, Muddy Creek near
Bynum, Montana, discharge records fram October 1912 to
September 19524

b3 U. S. G. S. Gauging Station No. 06107000, North Fork of Muddy

Creek near Bynum, Montana, discharge reccrds fram Octcber

1912 to Scptomber 1924.

The Department's Exhibits were marked accordingly and received into the

regord without objections.
l"\ﬁiii' "JL [y g oy 23
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SUMMARY OF RECCRD

1. ©On January 27, 1978, the Department received Application for
Peneficial Water Use No. 17,123-341-0 by Edwin A. and Roy Gebhart to
appropriate 3 cubic feet per gecond or 1,346 géllons per minute of
water, not to exceed 245 acre-feet per annum from Muddy Creek, a tributary
of the Teton River in Teton County, Montana, to be diverted by means of
a pump into an existing sprinkler irrigation system éé‘a point in the
NWl/4 NW1/4 NWl/4 of Section 25, Township 26 North, Range 6 West, M.P.M.,
and used for new sprinkler irrigaticn on 60 acres.in the.SWl/4 and
supplemental sprinkler irrigation on 65 acres in { = SWL/4 and 14.3
acres in the SE1/4 of said Section 25, and containing a total of 139.3
acres, more or less, fram March 15 to July 15, inclusive, of each year.

2. On November 9, 16, and 23, 1978, the Department caused to be
duly published in the Choteau Acantha, Choteau, Montana, notice of.
Application for Beneficial Water Use Permit ﬁo. 17,123~s41-0.

3. On Deﬁember 7, 1978, the Department received an objecticn to
the above Application fram the Teton Water Usefs Aséociation.

4. On December 21, 1978, the Department received an objection to
the above Application fram Charles and Janet Danreuther.

5. On December 26, 1978,_the Department received objections to the
above Application filed on behalf of the Bymum Irrigaticn District and

 the Teton CoOperative Reservoir Campany by Ira Perkins. On January 2,
1979, the Department received cbjections to the above Application filed
on ké%alf of the Bynum Irrigation District and the Teton CoCperative
Reservoir Company by Charles Joslyn.

6. On January 2, 1979, the Department received a letter fram the
Ninth District Judge R. D. McPhillips ccncerning potential prcblems iﬁ

the use of Muddy Creek water.

CASE # 103
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7. On November 14, 1979, at the Pre-hearing Conference held in
Choteau, Montana, the Prady Irrigation District was admitted as an
untimely objector to the above Application. The Brady Irrigation District
had not been notified by individual Public-Notice of the above Application
at the time of its publicatien. The Brady Irrigaticn District was
included in the December 26, 1978, cbjection of the Teton Co—Operafive
Reservoif Conmpany. o
8., Mr. Edwin A. .Gebhart testifiea for the Applicants that they

were seeking a use of high water in the spring. According to Mr. Gebhart,

the July cutoff date in the Application was recamended by the Water

Rights Bureau of the Department of Natural Resources and Conservation in Helena

Mr. Gebhart stated that the Applicanté would accept a May 15 cutoff date
so as not to conflict with the Bymum Irrigation District. Mr. Gebhart
stated that he did not believe the withdrawal of 3 cubic feet per second
would adyersely affect prior appropriators Qﬁen there is in excess of

four (4) feet of wéter in Maddy Creek. The water would be withdrawn

with a pump which could be shut off at the reqﬁest of downstream users;
also the water could be measured with a flow meter. Under cross-examination
by Mr. Charles Joslyn, the Applicant stated that the 65 acres listed

under supplemental irrigation are acreages that are already irrigated

with the Applicants' Bynum share water. The Applicants would differentiate
between the Bynum share water and water applied for under this Application
by having different points of diversion and different pericds of use.

The héplicants stated that they intend to purchase a pump to use for
appropriating water under this Applicaticn. The Applicants intent is to
build up the subsoil moisture as scon as the frost is gone in the spring.

The RApplicants testified that they have 30 acre-feet per year fram Byﬁum

Reservoir delivered in Muddy Creek and feel that if they can appropriate

ma.rEer ﬁ acre-feet per year it would be econcmically feasible to purp
o

[ B B B B
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due to restrictions on their power supply, they would only be able to
éperate a 30 horsepower purp capable of pumping 750 gallons per minute
out of Muddy Creek. 'The Applicants expect to get cne (1) irrigation of

2 to 2 1/2 inches every spring with the water being applied for. Mr.
Gebhart feels that excess water is usually available on April 1 ana that
high water usually lasts for one (1} week, but sanetiﬁés as long as a
month. The Applicants feel that unappropriated water is even available
in May and even into June in same years. |

9, Harvey Weikum testified on behalf of the Brady Irrigaticn

District. The Brady Irrigation District uses its flood rights in dry
years as early as April 1, if its ditches are open. The District puts

as much water as possible into storage. The Brady Irrigation Disrict is
concerned primarily with the poli;ing policy on Muddy Creek, and also

how unappropriated water in Muddy Creek wouldrbe determined. Under
cross—examination Mr. Wéikum testified that water does pass the Brady
Irrigaticn District's point of diversion duriné floods and fast run~off
in normal years., Mr. Weikum further testified that when Ehe Brady
Irrigation ditches are plugged, generally the ground is frozen at this
time also. Mr. Weikum further testified that based an a period of ten
yvears: in approximately two (2} out of 10 years, flocds occur after

May 15, and in three (3) out of 10 years flooding would occur before May
15; in the remaining five (5) years there would be no flood water available
for éépropriation. Mr. Weikum further testified that the Brady Irrigaticn
District needs a certain head of water in Muddy Creek to be able to
divert water down their ditch, but he does not know the exact figures
necessary for this diversion. Under cross-examination Mr. Weikum testified

that a May 15 cutoff date on the above Permit Application would still

‘CASE #7232
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adversely affect the Brady Irrigation District's right.

10. Bill Reichelt testified on behalf of the Teton Water Users
Association that there may be high water on Muddy Creek yet the Teton
River may be low; therefore, he feels that the availability of excess
water is hard to determine. Mr. Reichelt also testified that there is a
time lag of approximately one (1) week fram the time watexr passesrthe
Applicants' proposed point of diversion until it reaéﬁés prior appro-
priators on the Teton River. He feels a cammnications agreement will
not solve the potential problems involved. Mr. Réichelt‘further testified
that the Teton Water Users Association has not had suffiéient water in
recent years and feels that any new permits issued, no mat?g: how small,
will adversely affect the meton Water Users Association. Mr. Reichelt
testified that the Teton Water Users Association is often short of water
early in June. Mr. Reichelt stated that a May 15 cutoff date on this
Application would adversely affect the Teton Water Users Association.

11. Charles Danreuther testified that a May 15 cutoff date could
adversely affect him in a dry'year. -

12. TIra Perkins testified on behalf of the Bymum Irrigation District
and the Teton Co-operative Reservoir Company and himself. Mr. Perkins
testified that he has lived in Bynum, Montana for 45 years, that he is
an officer of the two (2) orgaﬁizations he represents. He presented a
brief history of each of the organizations. Mr. Perkins testified that
the present capacity of the Teton Co-operative Reservoir is about 75,000
acreléeet. Mr. Perkins testified that there is a Water Cammissioner who
delivers waﬁer out of the Teton Co-cperative Reservoir, and that the
channel of Muddy Creek is used to deliver this District water beginning

cn May 15th. The District irrigation seascn is from May 15 to September

Mr. Perkins stated his belief that excess water is only available

CASE #7123
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CASE # 17123

in years when it is not needed for irrigation, in other words, when
excess water is available, the ground is already saturated and doesn't
need to be irrigated. Under cross-examination by Roy Gebhart, Mr.
Perkins testified that the May 15 cutoff date proposed by the Applicant
would alleviate the conflict Qith the Bymum Irrigation District; however,
it would conflict with the Perkins Ranch Campany, other older rights on
Muddy Creek and the Brady Irrigation District (NOTE: The Perkins
Ranch Company did not file an cbjection to this Application). Mr.
Perkins further stated that at present there are ﬁo problems on Muddy
Creek among the various users regarding illegal appropriétions, although
he did state that during low water years upstream users do divert the
water and the downstream users let‘them.

13. Bob lLarsen testified for the Department that a May 15 cutoff
date would not alleviate all the problems regarding adverse affects on
downstream rights on Muddy_Creek. Mr. Larson listed the Brady Irrigation
District as having a storage right of 3,300 acre-feet and a filed right
of 400 cubic feet per second. Mr. Larson stated that based on 12 vears
of record, (Exhibits D-1, D-2 and D~3) there was only one (1) day in 12
years in which the flow in Muddy Creek exceeded 400 cubic feet per
second during the March lst to May 15th period in which the Applicants
seek to divert water. Mr. larson further stated that if the 4C0 cubic
foct per second diversion rate is not considered, there were only five
(5) years in twelve in which there was sufficient water to meet the
Brady-Irrigation District's storage requirement. Mr. Larscn also stated
that sane of the flow of Muddy Cresk may be diverted into the "C" Canal
above the Applicants' point of diversion prior to May 15. DMr. Larson
further stated his concern whether or not a permit could be conditioned

to protect prior rights below the proposed point of diversion.
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14. Arlin Krogstad testified that based an the 2pplicants' statement
that they desired to place two (2) to two and half (2 1/2) inches of
water on their 139.3 acres, and assuming an irrigation efficiency of 65
percent, that approximately 37 to 45 acre-feet of water would need to be
applied. ‘

15. For rebuttal, Roy Gebhart stated that he felt the testimony
presanted by the Objectors and the Department regardihg dry years has no
bearing in this matter because the-Applicants do not intend to take any
water during dry years and the Applicant does feel chat water is available

along Muddy Creek during years when it is fleoding.

AN

PROPOSED FINDINGS CIFF FACT

1. That there are unappropriated waters in the source of supply at
times when the water can be put to the use proposed by the Applicants.

2. That there are no unappropriated waters in the source of supply
in the amcunt the Applicanﬁs seek to appropriate. The amount of‘water
sought far appropriation is not clear; the Application states 245 acre-
feet per anmum, while the Applicants testified that they would apply 30
acre~-feet or two (2) to two and one half (2 1/2) iﬁches of water per
acre. Assuming 139.3 acres and an irrigation efficiency of 65 percent,
37 to 45 acre-feet of water would be required. Thus it is not clear
whether the Applicants seek to appropriate 30 acre-feet, 37 to 45 acre-
feet or 245 acre—feet per annum.

+ 3. That there aée no unappropriated wéters in the source of supply
throughout the pericd during which the Applicants seek to apprcpriate
the amount requeséed. There are no unappropriated waters after May 15
during most years. Prior to May 15, there are unappropriated waters -

available only when the Brady Irrigation District's storage right is

satigfied.

11 2.
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4. That the rights of prior apprcpriators may be adversely affected
if this permit is issued.

5. That the proposed means of diversion or construction are not
adequate. Application for Beneficial Water Usé Permit No. 17,123-s41-0
states that the proposed rate 5f diversion is 1,346 gallons per minute,
not to exceed 245 acre-feet per anmum. Durihg the hearing the Appiicants
testified that due to power supply limitations they may only be able to
operate a 30 horsepower pump capable of diverting 750 gallons per minute.

6. That the proposed use of water is a benéficial use.

7. That the prcoposed use will not interfere unreascnably with

i

other planned uses or developments for which a pefmit has been issued or

for which water has been reserved.

PROPOSED CONCILUSIONS OF LAW

1. Under Section 85-2-311, MCA, 1979, "The Department shall issue
a permit if:
1. there are unappropriated waters in the source of supply:
a. at times when the water can be put to the use proposed
by the applicant;
b. 1in the amount the applicant secks to appropriate; and
c. throughout the peried during which the applicant
seeks to appropriate, the amount recuested is available;
- 2. the righfé of a pr%or apprepriator will not be adversely
affected;
3. the‘proposed means of diversion or construction are adequate:
4. the proposed use of water is a beneficial use;

5. the proposed use will not interfere unreascnably with




10
11
12
13

14
i5
16
17
18
19

20

21

22

23

24

25

26

27

28

=10~

other planned uées or developments for which a permit
has been issued or for which water has been resexrved; "
2. Tt is concluded that there are unappropriated waters in the
source of supply at times when the water can be put to the use proposed
by the Applicants. | ‘
3. It is concluded that there are no unapprcpriated waters in the

source of supply in the amount the Applicants seek to appropriate.

4. It is concluded that there are no unappropriatel waters in the
amount requested throughout the period during whiéh the Applicants seek
to appropriate water.

5. Tt is concluded that the rights of prior appropriators would be
adversely affected if this permit is issued.

6. Tt is concluded that the proposed means of diversion or constructioﬁ
are not adequate.

7. It is concluded that the proposed use is a beneficial use.

8. Tt is concluded that the proposed use will not interfere unreasonably
with cther planned uses or developments for which permits have been
tssued or for which water has been reserved.

Based on the above Proposed Findiﬁgs of Fact and the Proposed

Conclusions of Law the following Proposed Order is hexeby made

PROPOSED ORDER

Application for Beneficial Water Use Permit No. 17,123-s410 by

Edwin A. and Roy Gebhart is hereby denied.

NOTICE
This Proposed Order is offered for the review and camment of all

parties of record. The review and camment period shall commence with

CASEH 1032 |
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the receipt of this Prgposed Order and shall end ten (10) days thereafter.
No extensions of time for cament will be granted.

The Final Order in this matter will be sent to all parties by
certified mail. |

The Hearing Examiner's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act, by filing a petitidn in

the appropriate court within thirty (30) days after service of the Final

Order.

DATED this l4th day of April, 1980.

DAVID L. PENGELIIY, D.N.
HEARING EXAMINER






