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1 GITCEE THE DEAMIPENT OF
TATURAL ,_.:»CUPCES M COEERVATION
2 T THE STATE OF MOV
3 ***t*******t*t**l*_**********tiﬁii
! TN THE MATTER CF APPLICATI(N FOR )
5 R TTFICIAL WATER USE PERMIT MNO. ) rdAad, GRDER
16577-576L BY K. O. MACFHERSC )
6 ***************t***ﬁ*****t**i**ﬁ
’ The Preposed Findings of Fact, Preposed Conclusions of Law and
s Proposed Crder as entered by the Hearing Fxaminer. on August L1, 1980
i are herchy adopted as the Findings of Fact, Conclusions of Law and Final -
b Crder.
H FINAL ORDER
H 1. Subject to the conditions and limitations listed below, Prov1smnal
P Pormit No. 16577-s76LJ by K. O. McPherson is hereby granted to apprcpriabe‘ ’
1 110 gallons per minute up to 162 acre-feoet per annum fram Brewster '
'3 Creck, a tributary of Rock Creek to be diverted by means of a pipeline
o and pup at a point in the SEL/4 MWl/4 tW1/4 of Scction 20, Township 10
17 MNorth, Range 16 Vest, M.P.M., in CGranite County, Montana, to be diverted
18 into an existing 0.2 acre-foot reservoir. The water is to be used for:
19 10 gallons per minute up to 1 acre-foct for new sprinkler irrigation on
ie a total of 0.5 acres in the N1/4 Nwl/4 of Scction 20, Township 10
2 North, Range 16 Wost, M.P.M., ir Granite County, Montana, fram hpril 15,
s to October 15, inclusive, of each year; and for 100 gallons per minute
23 up to 161 acre-feet for a fish and wildlife pond in the IWL/4 1W1/4 o
R cotion 20, Township 10 North, Range 16 Vest, M.P.M., in Granite County,
25 Montana, from January 1 to Decamber 31, inclusive, of each year.
26 2. Provisicnal Permit No. 16577-s76E is granted subject to mstlrg P
27 rights in the scurce of supply and any final determination of.thoge, o 1
28 | rights as provided by tontand law. - % il *w
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3., Tre Permitteo ghall return the water possed tlirouch the fish

J

rordd to the souros of supply abgve the pol ‘int of diversions of the lcrth

ard South iwm Ditches from the socarce of swmoly.

4. ‘The Permittee shall install an adecuate flow metering device cn .l
the irrigation pump to allow the flow rate and volume of water diverted
to b recorded. The Permittee shall keep a written record of the flow ,
rate and volume of all waters diverted inclwling the period of time and _ |
shall sulmit said records Lo the Nepartment upon roquest.

5. The issuance of this Provisional Permit by the Department in no
way reduces the Permittee's liability for damages caused by the Pemxittee"é
exercise of this Provisional Permit, not does the Department in issuing |
the Provisional Permit in any way acknowledge liability for damace

causced by the Permittee's exercise of the Provisional Permit,

HOTICE
The learing Examiner's Final Order may be appealed in accordance
with the Montana Administrative Procodures Act by filing a petition in
the appropriate court within thirty (30) days after serviee of the Final

Crelesr.

CATED this 17th day of September, 1980.

Ui df Bocilll
&7

CAVID L. PENGEILY, D.
HEARTING EXAMINER
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NATURAL FESCURCES AND CC" SEEVATION

CF THE STATE OF & Tv L S,
-!:-k*-k-}.-7'r'):*********‘k***********‘k*******
™ THE MATER OF APPLICATION FOR )

ENEFICIAL WATER USE PERMIT NO. ) PROPOSAL FOR DECISIN
i6577-s76E BY K. 0. MacPHERSN )

ﬁ'*********k*************************

Pursuant to the Montana Water Use Act and the Montana Administrative
Frocedures Act, after due notice, a hearing was held on April 8, 1980,
at Drummond, Montana, for the purpose of hearing objections to Application
for Beneficial Water Use Permit No. 16577-s76E, David Pengelly, Hearing
Examiner, presiding. The hearing in this matter was held in conjunction
with the hearing in the matter of Applicaticn for Beneficial Water Use
Permit No. 16576-s76E.

The Applicant, K. O. MacPherson, appeared at the hearing and presented
testimony in support of the Application. Mr. MacPherson was not represented
by legal counsel. No exhibits were introduced in support of the Application.

Six cbjectors presented testimony or statements at the hearing.

Those present were: Dennis Workman on behalf of the Montana Department
of Fish, Wildlife a:3 Parks, Charles E. Knox, Lewis R. Knox, Mr. and
Mrs. Gerald Power, Adam Mictmevich, and Billy and Rory Page. Charles E.
Krnox and Iouis R. Krax were represented by counsel, Doug Xelly, Helena,
Montana. Eighteen exhibits were introduced on behalf of the Objectors,
Charles E. and Lewis R. Knox, to wit:

Cbiector's Exhibits:

0-1 Sworn affidavit signed by Helen M. Knax.
02 Swom affidavit signed by Ed Jolnsan.

0-3 Swormn affidavit signed by Charles Lewis Knox.

L5
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Suorr, sEfidavit sigred by Douglas E. Joimson,
1 » - - G H
Aerial ohctograph of Cbjectors' procerties and Brewster :
|
: !
ek Fne

Photograph of Brewster Creck.

Photograph of Scuth Harm Ditch.

Photograph of South Harm Ditch.

Photograph of Sowth Hamm Ditch.

Photograph of South Hamm Ditch crossing county road.
Photograph of South Hamm Ditch crossing county road.
Photograph of South Hamm Ditch crossing oounty ioad and
Chiectors' irrigated lands.

Photograph of Objectors' sprinkler system.

Photograph of Objectors' pump site.

Copy of plat ef Objectors' land.

Copy of Roll 3, page 45 of the records of Granite County,
describing Objector's water right.

Cooy of Roll 3, page 47, records of Granite County, describing
Objector's water right.

Cepy of Roll 3, page 4G, records of CGranite Zounty, describing

Objector's water right.

The Objectors' exhibits were introduced into the record with one

(1) cbjection raised by the Applicant regarding the age of Helen M. Knax

whe signed Objector's Exhibit C-1.

Montana Department of Natural Resources and Conservation personnel

present at the hearing were larry Brown, Hvdrologist; Arlin Krogstad,

Hearing Representative; Jan Mack, Missoula Water Rights Buream Field
Office Manager; and Vicki Woodrow, Bearings Reporter.
intrecxced one exhibit, to wit:

Tt Department

[
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3  Sketch ¢f Brewster Creek z-d tiorth and Scuth Hamm Bomiaty s
thragh Apelicant's prooerty.
The Department's exhibit was introduced with no ocbjections. The

Department was not represented by legal counsel.

SUMVARY OF FECORD

1. ©On December 1, 1977, the Department received an Application for
Beneficial Water Use Permit No. 16577-s76E by K. 0. MacPherson to appropriate
110 gallens per minute up tc 162 acre-feet per annum fran Brewster
Creek, atri.butaryofRockCreektobedivertaihymansofapipeline
and pup at a point in the SE1/4 NWl/4 NW1/4 of Section 20, Township 10
Nerth, Range 16 West, M.P.M., in Granite County, Montana to be diverted
into an existing 0.2 acre—foot capacity reservoir. The water is to be
used for: 10 gallons per minute up to 1 acre-foot for new sprinkler
irrigation on a total of 0.5 acres in the W1/4 MW1/4 of Sectian 20,
Township 10 North, Range 16 West, M.P.M., in Granite County, Montana
from April 15 to Octcber 15, inclusive, of each year; and for 100 gallons
per minute up to 161 acre-feet for a fish and wildlife pond in the NW1/4
Mil/4 of Section 20, Township 10 North, Range 16 West, M.P.M., in Granite
County, Montana, from January 1 to Decenb-r 31, inclusive, of each

vear.

2. On March 2, 9, and 16, 1978, the Department caused to be duly
mblished in the Phillipsburg Mail, Phillipsburg, Montara, notice of
Ipplication for Beneficial Water Use Permit No. 16577—g76E by K. C.
‘ir-Phersor. The Application was re—adrertised on November 9, 16, and

23, 1978 and advertised a third time on June 28, and July 5 and 6, 1979.

3. On March 29, 1978, the Department received an cbjection to the
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i, omoApril 18, 1973, the Department recelved an cbjection to the
above Arplication from Gerdon and flizabeth Long, and Nerman R. Lanum.

5. on June 16, 1978, the Department received an objection to the
abcve Application from Charles E. Xnox. The Depar.rent received subsequent
cbijections fram Mr. Knox on Decamber 26, 1978 and Auqust 15, 1979.

6. On June 28, 1978, the Department received an objection to the
above Appliczation from Billy M. Ward.

7. On June 30, 1978, the Department received an objection to the
above Application from Gerald B. and Verna Lou Power. The Department
received a subsequent objection fram Mr. and Mrs. Power on December 28,
1578.

8. On Angust 15, 1979, the Department received an cbjection to the
above Application from Lewis R. Knox.

9. At the hearing held in Drummond on April 8, 1980, Adam Michnevich
and Billy and Rorv Page were admitted as untimely cbjectors to the above
Application.

PROPCSED FINDINGS CF FACT

RBased on the transcript of the hearing and the information contained

in the Department's file in this matter, it is found:

1. That there are unaporopriated waters in the scurce of supply at
ti:msahenthewatercanbeputtothewseprcposedbythef-‘applicant, in
the amount the Applicant seeks to appropriate, and throughout the pericd
during which the Applicant seeks to appropriate the amount requested is
available.

2. That the rights of priar appropriators would not be adversely
affectedifthewaterfrmthafishpuﬂisrehmxedtothemof

su;plyabarettepoi:tofdiversimoftreﬁamnbitdmﬁmthesou:ce
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5. Trat tre proposed means of diversion or constructicn are adecuate.

W
.

That the propesed use oL water is a beneficial use.

5. That the Objectors, Charles E. Knox, Tewis R. Knox, kontana
Department of Fisk, wildlife and Parks, and Adam Michnevich, have existing
rights which are being exercised and which must be protected.

§. That the objectors, Billy and Rory Page, and Mr. and Mrs.
serald Power, may possess valid existing water rights, however, there
was no testimony to show that those rights were bemg exercised at the

present time.

PROPOSED CONCLUSIONS OF LAW

1. Section 85-2-311, MCA, 1979, states that "The department shall
issue a permit if:
1. there are unappropriated waters in the source of supply:
a. attjmeswmenthewate.rcanbeputtotheuse
proposed by the aprnlicant;
b. in the amount the applicant seeks to appropriate; and
c. throughout the period during which the applicant
seeks to approoriate, the amount requested is
available;
2. the rights of a prior appropriator will not be adversely

affected;

3. the proposed means of diversion or construction are adequate;

4. the proposed use of water is a beneficial use;
5. theprcposedusewillnotinterfere unreascnably with
otharplannedusesordevelcpnents for which a pemmit

hasbeenissuedorforwlﬁchwater_hasbeenreservai; i
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s~oroe of supplv at times when the water can be rut to “he ase rCoesed
v the Applicant; in the amount the Applicant seeks o ap ropociats @ and
throughout the peried in which the Applicant seeks to appropriate, the
amount requested is available.

2, 7t is concluded that the rights of prior appropriators will not

be adverselv affected, sublect to certain conditions in the Proposed

Crder.
4. 1t is concluded that the proposed means of diversion or construction
are adequate.

5. It is concluded that the proposed use of water is a beneficial

6. It is concluded that the proposed use will not interfere unreasanably
with other planned uses or developments for which a permit has been
issued or for which water has been reserved.
7. Nothing decided herein has bearing on the status of water
rights claimed by the Applicant other than those herein applied for, nor
Goes anything decided herein have bearing oa the status of claimed
rights of any other party except in relation to those rights herein
applied for, to the extent necessary to reach a conclusion herein.

Based on the Proposed Findings of Fact and Proposed Conclusiuns of

Law, the following Proposed Order is hereby made:

PROPOSED ORDER

1. Subject to the corditians and limitations listed below, Provizional
Permit No. 16577-s76LJ by K. O. McPhersan is hereby granted to appropriate

110 gallons per minmute up to 162 acre-feet per anmum fram Brevster

Creek, a triluatary of Rock Creek to be diverted by means of a ripeline
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iad o at a point in the SE1/4 NW1/4 MW1/4 of Section 20, Towrsiip 10
North, Range 16 West, M.P.M., in Granite County, Montana, to be diverted
into an existing 0.2 acre—foot reservolir. The water is to be used for:
10 gallons per minute up to 1 acre-foot for new sprinkler irrigation on
a total of 0.5 acres in the NW1/4 NW1/4 of Section 20, Township 10
North, Range 16 West, M.P.M., in Granite County, Montana, fram 2pril 15,
to Octcbher 15, inclusive, of each year; and for 100 gallons per minute
up to 161 acre~feet for a fish ard wildlife pond in the NW1/4 NW1/4 of
Setion 20, Township 16 North, Range 16 West, M.P.M., in Granite County,
Mantana, fram Janmuary 1 to December 31, inclusive, of each year.

2. Provisiomal Permit No. 16577-s76E is granted subject to existing
rights in the source of supply and any final determinaticn of those
rights as provided by Montana law.

3. The Permittee shall return the water passed through the fish
pond to the source of supply above the point of diversions of the North
and South Hamm Ditches fram the source of supply.

4. The Permititee shall install an adequate flow metering device on
the irrigaticn pup to allew the flow rate and volume of water diverted
to be recorded. The Permittee shall keep a written record of the flow
rate and volume of all waters diverted including the period of time and
shall submit said records to the Department upon request.

5. The issuance of this Provisional Permit by the Départnent in no
wvay reduces the Permittee’s liability for damages caused by the Permittee's
exercise of this Provisional Permit, not does the Department in issuing
the Provisicnal Permit in any way acknowledge liability for damage

caused by the Permittee's exercise of the Provisional Permit.

NOTICE

*::;adOrderisoffezedforthereviewarﬂccmrentofall
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rauties of recorc. The reviow 2nd cament period shall camence wiih
she service of this Proposed Order and shall end ten (10) davs hwereafter.
o extensions of time for cament will be granted.
The Final Order in this matter will be sent to all parties by
certified mail.
The Department's Final Order may be appealed in accordance with the
Montana Administrative Procedures Act by filing a petition in the appropriate

court within thirty (30) days after service of the Final Order.

DATED this 11th day of August, 1980.

Ao )L Graell

DAVID L. PENGELLY, DN R.&Cl
HEARING EXAMTNER






