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' BEFORE THE DEPARTMENT -
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA -
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IN THE MATTER OF THE APPLICATION
FOR BENEFICIAL WATER USE PERMIT

)

) FINAL ORDER
NO. 11493-s41G BY JEFFERSON RIVER }
}
)

ACRES AND PERMIT NO, 15211-s41G BY
GORDON E. LANE
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Exceptlons to the Proposal for Dec151on have b en entered 1n'é;”i

Company. Sald Proposal is hereby 1ncorporated hereln

tice of pick-Sloan an
Montana Power Company objects that “off1c1a1 notlce was
improperly taken of portions of the Plck Sloan Plan._ ThlS e
argument misconceives the scope of rofficial notice™ as it
relates to the procedural protections afforded parties in

adjudicatory hearings. gee generally, MCA 2-4-612. (1981),
Hert v, J.J. Newbe , 178 Mont. 355, 584 P.2d 656, rehearing

[

I‘ B denied 587 P.2d 11 (1980). The right to rebut officially
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noticed facts presupposes that such factors are adjudicative
ones. The Pick-Sloan Plan, like Congressional committee
records, 1s an . 1nstrument that reflects leglslatlve intent and,
as such, it is the subject of argument and not fact- flndlng.

For present purposes, it is immaterial whether the contents of
such report are "true” or not. JIn re Anderson Ranch, Department
Order, 4/84. They are relevant to Congressional intent and are
material for that reason. See MRE 202(b) (4), MRE 102(c), MRCP
44(a). .viewed in this manner, the opportunity to respond to the

Proposal For Decision adeqguately protects the Montana Power

Company.

"_pBureau‘s'a§se:tions oi Fact .=

We also note that a 31gn1flcant portion of ‘the materials

contained in the Bureau s brlef are assertlons of fact. _As-'
such, they are not properly before us in this proceedlng.‘ We -

nonetheless accept them as true and accurate for the purposes of

;the present dlSpOSltlon. No prejudice accrues “to the Applicant ?fiﬁ

because said facts do not affect the disposition made herein.

Notice of Technical Matters

we have also taken notice of certain technical matters in
our discussion of the evidence (e.g. the relationship between

2
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.A minis ;: ative Erocess 55 Harv. L. Rev. 364 (1942), i;ﬂfu
"He;nsten s Ez;dence, 5200(03).- No prejudlce accrues to the

| Objectors in thlS regard gg g ;g‘ Gro gf;glg v, El! u ;g g] ”)'ﬁ:

: | @

- hydropower production, head and turbine designs). None of these -

matters are material to the result reached herein; we note these
matters merely to prov1de context to our dlscussion on the
reasonableness of the Bureau's dlver51on scheme. These matters
are within our "experience, technical competence and specialized
knowledge" to be used in the evaluation of the evidence. MCA
2-4-612(7), see generally Federal Land Bank v, Morris, infra,
(trial judge familiar with local irrigation practices). 1In this
respect, they are more akin to "legislative facts™ than

adjudicative ones, se enerally, 2 Davis on Administrative Law,

515 03; K. Davis, An oach t obl ms of Evidence in the

.....

Bank 73 Mont., 219 236 P 250 (1925) (]ud1c1a1 notlce of

S

adjudlcatlve fact)._ﬂ :fi. "3 :F;?F%u??iié:f{*'

Conclusions of Law and Findings of Fact

The Bureau also objects that certain conclusions of law in

the Proposal for Decision are presented as flndlngs of fact

All of the determinations required by MCA 85-2-311 are actually

e e — ———



- e L TR PR Sk R e

!

L.

CACE # amm

-;flows of an adjacent stream.; Even 1f we assume that such result

mixed questions of law and fact, and require the application of

general standards of law to varying factual situations. The

findings of fact in the Proposal for Decision and the

explanation of our reasonlng are suffic1ent to describe the

basis of our decxslon.:__

io dministrative Decisions
The Bureau also charges that our result herein is
inconsistent with In re Boone, Department Order. In fact, the
Boone disposition was premised on a failure of proof by the

appllcant on the effects of hlS well pumplng on the surface _Ig

1ndlv1duals in a varying fashion amcunts to arbltrary and

kcap:1C1ous actlon.__s_g MCA 2- 4—702 ;gg_ge_gxgllz g__t;___g;a

‘mransport Corp, v, United States, 537 F. 2d 1160 (4th Clr.-““

1976). Brennan V. G111es and Colting, Inc,., 504 F.2d 1255 (4th

Cir. 1974). However, none of the matters appearing herein with
regard to the reasonableness of the Bureau's diversion scheme or
the Pick-Sloan Plan were brought to the attention of the
Department in that matter. Because of such circumstances, we
will not blindly adhere to former dispositions that subseguently
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flnterpretatlon and determlnatlon of ex1st1ngirights,,the ;fffﬁ

. whatever the character and purpose of other;proceedlngs

appear 1mprov1dent Oor erroneous in the face of additional

argument

epartment Authorit

The Montana Power Company alsoc objects generally that the
Proposal for Decision characterizes portions of the Bureau's use
as waste, and that this characterization is beyond the’authority
of the Department. Use of the term "waste"™ in this connection
is described elsewhere herein., However, our definition and use
of the term does not negate the thrust of the Montana Power
Company‘s objection.

MPC's argument is that an adjudlcatlon 1nv01ves an_i: ?A?ﬁf et

Department hereln has 1nterpreted and determined'an:exlstlng

eﬁrlght in. some_measure, therefore,athe Departmentthas adjudicatedv___“__

the ex1st1ng right. However, this argument assumes that only !

adjudications involve a determination of existing rlghts,

"1nvolv1ng water rights.

It is true that the Departmepﬁ_hés_ag_aufho:izx_qrPowex_t9“mm_A
adjudicate the extent of water rights. Adjudication is left
exclusively to the judiciary actiﬁg threugh the water
divisions. See MCA 85-2-201 et gseq. An "adjudication",
however, is a final resolution of the tighte to the use of a
water resource among competing claimants. See MCA 85-~2-234(1)
(1981). 1If not before, the present adjudication procedures are

in the nature of a quiet title action. See MCA 8522-202 et
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(’ 'seqg. The present permitting procedure is not an adjudication

. because the legislature has not endowed its end result,with the
force of finality. The present order is not determinative of
the scope and extent of the Objector s rights, even as against
the Appllcant ‘Under the present permltting procedure, the
rlght of a senlor water rlght holder is superlor to that of a
junior, notwithstanding the terms or language of the resolution
of a claim for a new water use permit. See MCA 85-2-312(1).
("A permit shall be issued subject to existing rights and any
final determination of those rights made under this chapter.')

The effect of the inquiry into existing rights in this

proceedlng is thus controlled by the purposes of the ‘ -

_admlnlstratlve process.% Where the statutes detalllng the’

:p;permlttlng process do not prov;defforkﬂ

m.',, A ,.4‘._;\"..-..-.:'

:'f;competlng rights to a source»of SuPP1Yo

A7 ‘-a »-f_,-‘--,‘ -\--)‘s\

the end result is not

-stuch a flnal resolution. s_g_ggggxél;x SEQLQ_QE_LQL;_RQ__g;;gL e

g 1strict Court of Flfth_Judlczal D;st., 100 Mont 376 47 P. 2d ff—fff
653 (1935). The sole purpose ‘of the permlttlng process is to":

'determlne if, i under What °°n51t1°nsr a prospectrve ;*”"

.ﬁlapproprlator can take hlS place on the ladder of priorlties frOm
a particular source of supply. Therefore, such determlnatlons
cannot foreclose objectors'from'asserting'their"prioritiesiat;“f———"W”““-
aoy time. See In re Monforton, Department Order 5/82 (appeal
pending). While a permit may foreclose a senior appropriator
from arguing that a particular junior's diversion works should
be removed because there is never unappropriated water, it does

6
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not foreclose the senior from insisting that such diversion

-works be properly regulated to satisfy his demand. See

generally, Donich v, Johnson, 77 Mont. 229, 242, 250 P. 963
(1926).

In this light, determinations of "waste™ and the like are
eminently propér and within the authority of fhe bépartﬁent in
disposing of permit applications. Such determinations are
"adjudications”, however, only if and to the extent that the
water courts give such administrative determinations probative
effect. The latter depends not on the power of the agency, but
rather on whether the different character of the proceedings and
the potentially different cast of parties preclude the

application of the collateral estoppel-GOCtrine. ‘See genera o

~ Parkland Hglglg;g gg. Ing. v. Shore, 439 U s. 322, (1979),: |
 “Bestatgmgn§ (Second) ‘of Jud gmg';s 588, §68.1; 1__gxn_;1___l S
Union of Qggzgtl g Eng. v. Sulliva an_Tran §£e: 650 F. 2d 569 (Sth

Cir. 1981). - g

It is impossible to determine the exiéteﬁce.bf
"unappropriated water" and lack of "adverse effect to_prior
.rappropriators"'withouﬁ an examination of the:uhderlyiﬂg rights.
Moreover, an objector cannot insulate his claimed right from the
scrutiny needed to-resolve these questions by asserting that -
anything but an abdication to his claims amounts to an invalid
adjudication. The fact that "existing rights" are endowed with
explicit constitutional protection (Mont. Cohst.,”Art IX, §3)
does not further the analysis, since the particular provision

does not address the scope and extent of an existing right.
7
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More fundamentally, it does not appear that our
.detetmination herein will impinge on water court .
determinations. Normally, the amount of water that is needed to
divert ohe's decreed amount has not been included in the
Vapproprlatlve limit. BSee State ex rel. Crowley v, District
g__;t l_ﬁ;a, Federal Land Bank v. Morris, infra, see also MCA

85-2-234(b). Wheat v. Cameron, 64 Mont. 484, 210 P. 761 (1922)
(appropriation is measured at the headgate). Moreover,
"heneficial use" is not a concept etched in stone. As
conditions change and the "necessity" for the use decreases, the
underlying right follows pro tanto. Conrow v, Huffine, 48 Mont.
437, 138 P. 1094 (1914); Hgﬁﬁ;ge_zL_n;llex 74 Mont. 50, 237 P.
_ }f1103 (1925). See also, mgla;g Irr. DlSt v. Llndsav-strathmore';g t{i
| J_u_._m._t,. 3 cal. 24 489, 45 ». 2d 972 B___L,n_Elg_._P_QEE_LQQ__QE
- y. State B, of Control, (Wyo.") 573 . 2d '557 (1973). S

y‘Adjudlcatlons, as noted in the Proposal for Dec131on,'conf1rm

:exlstlng rlghts. They'do not and cannot solve all water
distrlbutlon problems.
Montana Power Company also requests that we offlcially note“'
“its statements of claim pursuant to the adjudlcatlon =" =
proceedings. Viewing these claims as pleadings, such notice is
"~~~ proper, MRE 202(b) (6), but altogether immaterial to the present
proceedings except insofar as such statements indicate that no
water rights have been abandoned as a result of a failure to
file. See MCA 85-2-226 (1981). We will not now reopen these
proceedings to provide for further fact-finding. Moreover, it
is unclear what benefits would be produced by such a procedure.
g _
"B i R e T g oesy . '




(" ‘ The data and testimony presented by Montana Power Company

.are accepted; it is the inferences and conclusions drawn from

this evidence that are the focal point of our inguiry.

u. en _

We affirm the distinction made in.the'Proposal'for becision
regarding the burden of persuasion and the burden of production
in these proceedings. 1In our view, during a hearing "on the
objections”™, MCA 85-2-309, an objector bears the burden of
production on the issue of an "existing right". That is, an
objector must give proof of such a kind and character that

reasonable minds might conclude that "existing rights" of a

particular kind and character exist. See, MCA 85 -2 308(2) TN

(objectlon must state facts tendlng to sho"ﬂ’"""“"'
does not satlsfy statutory crlterla).; That burden is dlscharged

~where the evidence and all proper 1nferences therefrom,'v1ewed g

in a light most favorable to the objector, are suff1c1ent to

allow a reasonable mind to conclude that an exlstlng right
exists. | .. | _-

This result foliows from the requiremeﬁﬁﬁéﬁéﬁ éﬁbéfénﬁiél
objector demonstrate some cognizable interest in the

~ proceeding. See MCA 2-4-102(7), ("A party is a person named or

admitted as a party or properly seeking and entitled as of right
to be admitted as of a party. ..."), see also Holmstrom Land Co,
' ard Pa 0X, sSupra M_lg;_gh_zL_ng_gl_y 159 Mont. 72,

495 P.2d 186 (1972); Tucker v, Missoula Light & Water Co,, 77

Mont. 91, 250 P. 11 (1926); Maclay v, Missoula Irr, Dist, 90




° |

Mont. 344, 3 P.2d 286 (1931); Carlson v, Helena, 43 Mont. 1, 114
(/ : P._llo, (1911). Moreover, we do not suppose that the

.iegislature intended an applicant to bear a burden of production
on an issue involving facts that are in the province of an
objectorg See generally, Bratten Corp. v, OSHRC, 590 F.2d4 273
(8th Cir; 1979): ss. e Competiti ans 't‘on. nc, v
United States, 629 F.2d 467 (7th Cir. 1980), Cert. denied 449

U.S. 1124 (1981); 0ld Ben Coal Corp. v, Interior Board of Mine

Op. App., 523 F.2d 25 (7th Cir. 1975); v, Mastgro Plastics
Corp., 354 F.2d 170 (2nd Cir. 1965), cert denied, 384 U.S. 972
(1966); see generally, McCormick on Evidence (Cleary Ed. Section
373.).

To establ1sh a prlma fac1e case on the 1ssues of 55

in the source of supply in the amountsvhe seeks throughout the_ﬁ;‘

-F«"perlod of 1ntended-use,—andﬁthat*the dlver51on of such wateris - T
admlnlstratlble for practlcal purposes in deference to senlor‘m

demand. SQW_gene:g;lz I__L__Ee___Bessh .negsxtms_;_ﬂx_ex
¢ | i e oS Ji 191

- (1983); ‘
Colo. 53, 550 p.2d 288 (1976); c outheaste olo,
~ Hater Conservation Dist., 191 Colo. 65, 550 P.2d 290 (1977).
These requ%rements are consistent with the recoghition that
senior rights are entitled to water only to the extent and
_measure of need. Notwithstanding one's status as a senior
appropriator, no water need bypass a junior's diversion point

/ except at times of senior demand. Thus, it is proper to require

10
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(/' a senior right holder to assert that demand against the junior
appropriator. But see Spaulding v. Stone, 46 Mont., 384, 129 Pp.

327 (1913).
When, however, an objector or the Department acting in its

own behalf, See MCA 85~ 2-310(2), show an exlstlng rlght or a
.'collectlon of existing rights, the amount of which raises an
-dissue of the availability of water at any particular time, it is

incumbent on an applicant to go further and show by evidence or
argument that, for all practical purposes, there is still
unappropriated water available notwithstanding the senior rights
and the attendant pattern of need, or that said existing rights

are not of the kind or character asserted. Therefore, the '

~burden of production in thls regard 1s on the :'

P arjtlmes the burden of persua51on 1s on'the applicant,”_ee MCA

\ f7f85 2-311.'

falled to show by the assertlon of the1r respectlve rlghts that =
there is not unappropriated water avallable for this Appllcant
That is to say, the water rlghts propounded hereln by these _
‘objectors do not indicate a lack of unappropriated water for

this applicant. As a matter of law, the uses evidenced by the

Objectors do not, for all practical purposes, take all of the

waters in the source of supply duriﬁg most years.,!?

/
C - |
11
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REASONABLENESS OF THE DIVERSION AT
{/ - CANYON FERRY DAM
our use of the termrtuastet in the.circumstances of this

case is somewhat an unartful one. The guestion before us is not
' so much whether all the water being impounded by the Bureau is
being put to beneficial use. See MCA 85-2-102(13). Rather, it
may be more properly framed as whether the Bureau is using all
of the water it impounds. "Use is the foundation of the law of
appropriation. ..." Mettler v, Ames Realty, 61 Mont., 152, 162,
201 P. 702 (1921).

ate i aracteristics
The fact that water 1s of value to. a person does not of

1tself form a use that characterlzes an approprlatlon._}A L¥--;

( 7 “"riparlan proprletor does not approprlate a watercourse because LL‘aa;_‘
'the flow of water adds greatly to the market value of'the ,

Sse_gﬁ_er_llz I__ra_B_blasgu;—sl Idaho 462;_—-f~"n-
103 p.2d 693 (1940). * Incidental bEHEfltS accrulng “to the use of |

water do not in all cases amount to an approprlatlon.:?égwg: Ve

gwitzer, 21 Mont. 523, 55 P. 32 (1898). - ”*jfﬁﬁ;a
The Bureau contends that providing lift with‘uater is-a

beneficial use. In .its _brief, the Bureau's contention is = = .__  —..

expressed as, "[ils the Hearing Exahiner contending that

providing lift with water is not a beneficial use?” The answer

to the inquiry is an unqualified yes. Providing 1ift (head)

with water is not a use of water at all. Rather, it is a means

/ to effectuate the ultimate use of water for power production.

L s
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These circumstances can be likened to the situation.of-any

, 1rrlgator.r The flow 1n the source of supply facilltates the
diversion of that amount which is required for the needs of the
crops. However, the irrigator does not "use" the flow'of_water
that makes the divetsion of his appropriative limit oonvenient.
The extent of his protection to a flow of water inrthe source of
supply is dependent_on the "reasonableness"™ of his diversion

scheme. State ex rel. Crowley v, District -Court, 108 Mont. 83,
88 P.2d 23 (1939) MCA 85-2-401. ("What it had deprived

plaintiff of was not the water, but the force of the water,
which was no part of his appropriationﬁ, at 100, 101). 1In the

same way, protection of the Bureau's practice of storage for

providing head and carry-over water 1s dependent on the f@!iiﬁﬁﬁ fol;

r-,reasonableness of thlS dlver31on scheme.

Imp11c1t in the Bureau 8 argument 1s\t e corollary that'

'storage is 1ntr1n51ca11y a benef1c1a1 use.wéThls is dec1de1y not

~———-the-case., see'ge e:g;ly, In re Greybill Vallev Irr. Dlst., 52
.ﬁyo. 479, 76 P.2d 339 (1938); Highland Dltch Co, v, Union Res,
Co., 53 Colo. 483, 127 P. 1025 (1912); Windsor Bgsg:vgjn-& Canal

Co. v. Lake Supply Ditch Co., 44 Colo. 214, 98 P. 729 (1928); -
see also Hallenback v, Crowley Ditch & Res, Co,, 420 P.2d 419

---——— (Colo. 1966) (storage rights can be abandoned), Cline v, -

Whitten, 250 Colo. 179, 372 P.2d 145 (1962). An appropriation
is grounded upon the use of the water resource; it is a
usufructary right. t a t n

a i ' Mont. » 36 St. Rep. 1403, 605 P.2d

1060 (1979). Moreover, the measure of an appropriation is

CASE % o=
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always limited to the amount that is required for the ultimate
“use.' Benef1c1a1 use is the base, measure and limit of the
_____ appropriative right. Bailey v, Tintinger, 45 Mont. 154, 122 P.

575 (1912>, ﬂord_n_rrrale_a_der 108 Mont. 208, 90 P.2d 160
(1939)' Allgn__;_Egtxng. 69 Mont. 373, 222 P. 451 (1923). The
claim that a storage appropriation is satisfied only when the
storage facilit§ is full is inconsistent with the above
principles. As explained in the Proposal for Decision, such a
claim is also inconsistent with established authority in this
state concerning storage appropriations. See Gwynn v. City of
phillipsburg, 156 Mont. 194, 478 P.2d 855 (1970); Whitcomb v,

Helena Wa ;g; ﬂgrgg QQ. 151 Mont 443, 444 P. 2d 301 (1968)._;;1,
Hhe‘rlght to store w1th

;<.‘-'-H¢( van ra‘t w:s-,,

Moreover, such an argument confuses'

i/ L& gh, lfq*’— "« '\r.f ”94‘,:. x—m&-r"-?

the rlght to store water.

‘may yleld a pr1v1lege to use land to. store watergas against
e '—gnother 1andowners _such interests are not mater1a1 to the

Bureau's rlghts as agalnst other appropriators to use water. i_'f

* The property right to use land in connectlon w1th an | B

_ approprlatlve right is separate from the approprlatlve rlght
1tse1f. For example, ditch rights and water rights are wholly

~ distinct and separate. Conn Qlly , Ha rrgl 102 Mont. 295, 57
p.2d 781 (1936); Scott v. Jardine Gold & Mlnlng_£94 79 Moot A
485, 257 P. 406 (1927); Prentice v, McRav, 38 Mont. 114, 58 P.
1081 (1908); Smith v, Dennif, 24 Mont. 20, 60 P. 398 (1900) .
Warren v, Senecol, 71 Mont. 210, 228 P. 71 (1924); Maglaz_zrxh

Missoula Irr. Dist, 90 Mont. 344, 3 P.2d 286; McDonnell v,

. Huffine, 44 Mont. 411, 120 P. 792 (1911); Harrier v, Northern

CASE s
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{/ Pacific Ry., 147 Mont. 130, 410 P.2d 713 (1966); McIntosh v.
 Graveley, 159 Mont. 72, 495 P.2d 186 (1972); Q'Connor v, Brodie,

153 Mont., 129, 454 P.2d 920 (1969); Smith v, Krutar, 153 Mont,
325, 457 P. éd 459 (1969). Thus, the Bureau's allegation that 87
‘percent of the annual inflow of the Mlssouri Rlver lnto Canyon
Ferry is benef1c1a11y used is 1mmaterlal.' That flgure |
translates -into an assertion that 87 percent of the annual
inflow is passed through the turbines or stored, but it is the
storage practice that must be first‘estabiished as being
"reasonable.” | |
We reject the Bureau's argument that RCM (1947) 89-901
{(repealed in 1973) (" ... an approprlator may 1mpound flood,
'seepage, and waste waters 1n a reservo1r and thereby approprlate .
/ . the same') 1n any way equates the 512e of a reserv01r w1th the |
--:measure of the concomltanthterage rtsht Even 1f the statute
were to apply by its terms, its purpose was merely to conflrm

that these types of water uses may be the subject of

appropriation. (o] m an, 84 Mont. 442, 275 P. 1099
(1929); see generally, M;ﬂ&lﬁﬁ_yL_K;n~hglgg 127 Mont 324, 263
p.2d 976 (1954), E;llg__&_ﬂgxgls 100 Mont 514, 50 P 2d 862
(1935); Hggdwa;d v, Perkins, 116 Mont. 46, 147 P.2d 1016 (1944).
The reasonableness of a diversion scheme must not be
determined by reference to mechanistic applications of any
"one-fill rules”. See In re Monforton, Department Order.
Rather, it must be determined by an analytical standard that
expressly‘acknowledges the competing concerns of promoting water

¥ .
( use by according security to the capital investments needed to

CASE 1 . e



develop the water resources in an arid region while at the same

‘time maximizing the overall benefit of a limited water

resource., See generally, Hall v, Kuiper, 510 P.2d 329 (1973);
Baker v, Ore-Ida ‘Foods, Inc., 95 Idaho 575, 513 P.2d 627 (1973).

"'In determining the amount of water which a user
applies to a beneficial use and to which he is
entitled as against a subsequent appropriator, the
system of irrigation in common use in the locality, if
reasonable and proper under existing conditions, is to
be taken as the standard, although a more economical
method might be adopted.” (Weil on Water Rights in
Western States, 3d Ed, Sec. 481, p. 509.)} &nd an
appropriator cannot be compelled to divert according
to the most scientific method known. (Citation
omitted)

It is the policy of this and all western states to

require the highest and greatest possible duty from e

the waters of the state “in the interest of agriculture . -
..and useful and beneficial purposes. -.(Allen v, " "~ .~
_“petrick, 69 Mont.:373, 222 P. 451; Farmers Cooperative
U4 Dite — i ide - pist,., 16 Idaho 525, 102

- p. 481l.) But it .is equally well-established that =
" meconomy should not be insisted upon to such an extent

as to imperil success.". ..

& A% %,
y 3 " %

Worden v. Alexander, 108 Mont. at 215, 216.

"one hundred percent efficiency can be furnished by no
system of diversion, and certainly by none financially
available to the average water user. The law does not
defeat its own end by requiring the impossible. - The
marginal character of many farming enterprises, and
especially of the smaller ones, is well known, and if
defendants' argument is followed, vested interests

will be seriously affected and rights limited by the
necessity of installing diversion systems by which the
last drop may be taken from the stream.

... the tendency and spirit of legislation in the
northwest had been to prevent a monopoly of water.”

gtate ex rel, Crowlevy v, District Court, 108 Mont. 89, 97,
101, 88 P.24 23.

16 e
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© critical Water Year Planni, et o
At this juncture, attention must be paid to the reiationship

- between storage and power'production at Canyon Ferry."As noted
in the Proposal For De0151on, the Bureau operates Canyon Ferry
to ma1nta1n storage for power productlon durlng ‘the "critical

- years™, or the low flow period of record. See generally, 18 CFR
11.25. This operation serves to "balance" the need to produce
power continuously and reliably across the years with the desire
to maximize power production during any given year. In any
given year, except for 1976, the Bureau could have produced more
energy with more water, but curtailed power production in

deference to protecting carry—over storage."

e _ - We understand for purposes of thlS ana1y51s that power whlch

Dt

ffcan be produced contlnuously at some level is flrm energy and we

assume this energy is much more valuable 1n the marketplace than

ulnterruptlble“ “secondary “or’ "dump power;f’Thus, crltlcal -
water year operations serve to provide a hlgh;r value from the
energy produced. |
‘By contrast, the storage facilities oeroutana Power Company
are largely capable of only regulating the flow of the Missouri
 RAEERTRIE o « I account for. the dally fluctuations which necessarily result.
from the exercise of rights on thls large river. To a lesser
extent, some or all of the storage can be devoted to short-term

peaking operations. Upstream development would necessarily

threaten a system with such a small margin of flexibility. See
/

- 17
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V;,operatlonsﬂmalntaln some degree: f'flexlbillty. Heavy snowpack

(ACE U ammd

frthe natural laws of hydrology

In re Monforton, supra. The Bureau's storage not only regulates

daily fluctuations in flow, but is of sufficient capacity to
offset seasonal and annual variations.

It will be noted that the Bureau's criticai water year

‘operations do not assure that energy will be produced throughout

the years.. That is, the Eureau's water plan assumes, as it
must, that past recorded water history is prologue. There is
always the possibility that the future holds more prolonged
drought years than have been experienced in the past.
Conversely, of course, the "critical water" years may never
occur again,

The foregoing serves to point out that crltxcal water year

plannlng 1s a management concept and is ‘not geared unerrlngly to \i}lt

S :
Moad

Indeed,_cr1t1ca1 water year

"may prompt add1trona1 releases for power production durxng the"

winter months desplte the- fact that crltical flows are ;‘-

occurrrng. The 1mpend1ng sprlng run-off justlfles further

releases from storage, even under the Bureau s current reg;me.ugw_'"

" See Bureau s hydrograph and also Exhlblt 1, Bureau s Brlef.

As a general matter, however, critical water planning results in

"power production levels that are geared to the levels of annual

flow; storage is 1largely held as a buffer against the
possibility of long-term drought. Thus, with respect to
carry-over storage and critical water year planning, the effect

of upstream diversions is largely that of eroding the current

e




(’ protection from the effects of long~term drought. Compensation
-~m—“for a reduction in inflow during most years .can be achieved By = -
"borrowing" water that is devoted to power productlon in future
_years. If cr1t1ca1 water year flows occur 1n succe351on, an
-‘outright loss of power w111 result " On the;other hand, a
critical water year followed by a wet year w1il uot affect power
production from carry-over storage. The ab111ty to provide
water across the years is constrained by both the flow of the
Missouri and the capacity of the reservoir;'
We do not ascribe to the Bureau's view that a change in its
storage practices will "hurt" future upstream appropriators.
The Bureau's belief is premised on the effects of long-term low

S

flows on its storage. The Bureau belreves that a reductlon §n -5

{ - its storage threatens exlstlng upstream approprlators because

’the 1ack of such storage woula requlre the Bureau to‘heav11y 33‘75'

'rely on the dlrect flow of the Mlssourl, and/or allow downstream e'

MPC claims to embrace theuwhole flow of the Mlssourl. T
Firstly, the Bureau's lawful demand on the source of supply
is historically a product of that quantlty of water requlred
-from the souroe'of supply to fac111tate its use.‘ Any |
significant addition to that demand amounts to a new and

1ndependent approprlatlon, ‘with a prlorxty ‘that is junlor to-
existing uses. See Proposal for Decjisijion, Eﬁi&h&[m___!;
Hennessy, 42 Mont. 535, 113 P. 751 (1911); i v cInto
110 Mont. 495, 103 P.24 1067 (1940). Thus, the observations in

the Bureau's brief concerning the effect of running its turbines
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at full capacity are simply not germane, ROL is any other
cousequeuce of-lohg—term droughtJmaterial if the purported
effect envisions an increased demand on the source of supply.

Secondly, to the extent that the Bureau s arguments are
premlsed on the lack of storage to offset MPC's demand on the
source of supply, it is enough to observe that the limited
possibility of experiencing water short years of a character
sufficient to cause this effect sacrifices far too much for

future upstream appropriators, since such water-short years are

seldom occurrences.

Head

, Storage also relates to power productlon by prov1d1ng

"ﬁ«héaa._,
1s related to the 11near height of water over the turblnes._TWe o
Ly accept as. true the Bureau s 1mp11c1t allegatlons that a. full_;w;_;gny'“
.reserv01r allows the exlstlng turblnes to operate at maxlmum "
efficiency. We reject any inference that differences 1n power
production during dry and wet years are wholly attrlbutable to
efficiencies of the Bureau's ex1st1ng turblnes. Certalnly, dry
‘ years_resultmiudless water turough_therturglues as the Bureau |
maintains its planued reservoir elevations. See Table l,.
Department's ﬁebort, compare 1977 and 1976. We also note that
additional upstream diversions will inevitably lower the

reservoir level or cause the reservoir level to fall at an

earlier date. This will have the effect of reducing maximum

CASE # s = -
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(/' efficiencies or at least reducing the historic_period of time
..during which the Bureau's turbines operate at.maximum o
efficency. However, this effect is not determinative of the
- reasonableness of the Bureau's diversion scheme. For example,
hlgh diversion rates for agrlcultural use may prov1de "head" to
push waters through long ‘and leaky dltches to the ultlmate place‘
of use. See generally, Worden v, Alexander, supra, Boehler v.
Bover, 72 Mont. 472, 234 P, 1086 (1925). where this practice
strongly militates against the maximum utilization of the source
of supply, a more efficient diversion practice that involves
lower rates of flow to achieve the identical volume of water may
argue that the former practice is unreasonable. See geng:ailx,
 Conrow v. Huffine, 110 Mont. 263, 103 P.2d 137 €1940) (A Ll
o g dlverSlon rate that is ”convenlent" is nof:the test of the 5f;;1jﬁ e
”t measure of an approprlation )7‘_£§_§l§gMDQIQ;!;_I_B_QI‘ 60 F 24 ;?w?TJ‘
626 (D Mont 11932); A_gh;ggn_x¢_2§;e;§gn 1 Mont 561 (1872), s>ﬂ
“aff'd 87 U.s. 507 (18747 - | i

We regard as immaterial the Bureau's futther aileéatioﬁs
that its existing turblnes will become 1noperable at certaln
reservoir water levels. As noted in the Proposal for Dec151on,"r:
and as more fully explained in In re Mg fg:ton, sSupra, we need
“only determlne herein whether water in the amounts claimed by —
the applicant for permlt is available in some years. The water
levels specified by the Bureau where tﬁrbines become inoperable
are not the inevitable consequence of a significant increase in

upstream depletions.
.
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st Water De n nd S
Generally, the Bureau exaggerates the effect of upstream
*_aevéiééméht to its interests.? Since the inception of the
permlttrng process (July 1, 1973), the Department has allocated
about 85,000 acre feet of water per annum for new uses upstream
from Canyon Ferry. We officially note the records that prompt
this flgure. ~No substantial harm accrues to any party in this
regard, as even a substantial error in such an estimate does not
detract from its significance as being representative of the
relevant order of magnitude.? We note that this figure does not
mean that 85,000 acre feet are being d1verted annually. It is
'_the most ‘that can be dlverted 1n any given year, assumlng all

-'those permltted rlghts are actually deVElOPEd_F

S

r“{85-2 315(1)., We further note that thrs flgure represents

',max1mum dlver51ons, not depletlons.f ;:"

Slnce 1953, the Bureau has spllled 716 000 acre feet of
water on an average annual ba51s- in only flve years were spllis
less than 85,000 acre feet seg Table 3, Department Report. We'
irecognlze that spill is an 1mperfect harometer in determlnlng
the effect of future depletions upstream of Canyon Ferry on
. carry-over storage. Sidersions if Likss years are likely to be
of a greater magnitude than those in earlier years since the
gross volume of diversions has increased with water resource

development. Thus, the spill records of early years are

progressively less relevant in determining the impact of future

22
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f, forecasting the amount and tlmlng of sprlng runoff'

* ®

'development on Bureau operations. However, thls obv1ous effect

is not so dramatic as to render such sp111 records

inconsequential in determining the magnitude of the impact,

eiuce the volume of"spills evident in tﬁismreoord, see Table 3,

Department Report, for all practical purposes moots even the

most optimistic estlmates of 1ncrea=1ng consumptlon due to water

development. We also recognize that the Bureau has been
developing its water supply over the years, but again this
increase in use is not significant in light of the volume that
is spilled. |

In any event, we note that the effect of such increased use,

both at Canyon Ferry and upstream, is less compelling when‘it is

juxtaposed with the inherent uncertalntles 1nvolved in f'igﬂ;_“:axf”r

”quantlty of water spllled in-any glven year 1s, 1n part},etjf;

predlcated on the Bureau s estlmate of potential 1nflow and, 1n;

~order to allow the Bureau to react to 1t, when that 1nflow 1s
expected to occur. Undoubtedly, all spllis would have been used
in the prior year if such a determlnatlon could be made w1th  “
technlcal prec151on. To maximize power productlon, 1t is |
obvious that the Bureau desires to just £i11 its Canyon Ferry
Reservoir and not spill in any given'yeari;“Despite'these"“'"
infirmities, however, we think the historical fact that such
spills occur is significant in determining the effect of future

upstream depletions on carry-over storage.

€:;££¥k55;EE§: #ﬁ% s N L Y



{/ Future diversions will also affect "head," an indispensable
ingredient of power produotion. (Kinetic energy of falling
water produces power). However, the quantity of power produced
is not directly proport10na1 to head (the uppermost foot of head
is less important than the lowermost foot), and the effect of
variations in hydraulic head is scmewhat dependent on the
turbines selected to produce the power. If an additional
100,000 acre feet of consumptive use occurred annually upstream
from Canyon Ferry, it would drop the level of this 35,200 acre
reservoir by approximately 3 feet per annum. (Bureau's Exhibit
1). This is a conservative estimate since, in times of
drawdown, the effect of taklng the flrst acre foot is less than

taklng the second acre foot. The actual reductlon in reservoxr;ﬂ;é"

-ﬁlevel and 1ts effect on power productlon -however

idependent on the 1nflow anto Canyon Ferry in any glven year and e

the capac1ty of the reservoir. In part, the overall drawdown

effect by upstream 1rrlgat10n dlver51ons w111 depend on whether

or not, and the extent to which, Canyon Ferry refllls_durlng the
fall months.* | |
. In summary, we agree that the Appllcant s use hereln w111 =

result in a depletion of water that would otherwise be stored or

passed through the Bureau's turbines. We further agree that,
for most parts of virtually all years, the Bureau could increase
its power production with additional quantities of waterr That .
is to say; the historio availahiiity of water in the Missouri
River Basin is not sufficient and has not been sufficient to run
the Bureau's turbines at full capacity and maintain reservoir

elevations at their planned levels.S®
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(’ However, the issue herein is whether the Bureau is entitled

- to insist on continued flows where the proposed depletion could
be offset Qith stored water, albeit with an increased risk of
experiencing shortages in dry years and, to some degree, an
inevitable reduction'in the efficiencies of the Bureau's
existing turbines. in short, again; the issue is whether the
Bureau's means of diversion are reasonable as against the claims
of prospective upstream appropriators. We do not decide (nor
could we) that the Bureau must change its water uses ot

practices in any degree.

stream Development
A factor that is relevant to a determination'of whether a
( h_-dlver51on is reasonable concerns the amount of water that 1s

( . ?"tled up" by such a dlver51on.pract1ce 1n the face of potentlal

c,,‘“ 'g,a‘,;ﬁ‘. R N

demand for the resource. Here, the Bureau asserts a c1a1m that
Upper Missouri River Basin. This in 1tself dlstlngulshes the

present matter from In re Department of Interjor, Department
Qrder, cited by the Bureaa and Montana Power COmpahy. hThere;h:.
the particular reservoir was at the “headwaters"rofrthe source
-of supply and would preclude the additional diversion of water
in only a small area. As noted in State ex rel Crowley v,
District Court, 108 Mont. at 100: "Obviously, of course, hnder
the circumstances of that case, it was unreasonable to prevent
the irrigation of 300,000 acres by an unusual and inefficient

¥ method of diverting water for‘429 acres." We understand that

C

virtually precludes all junlor dlrect flow leEtSlonS Ain the T TITe
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the Bureau is not merely "diverting water for 429 acres."
However, the issue remains whether the quantity of water stored
in anticipation of possible long-term water deprivation is
-reasonable as agalnst the needs of the upstream basin.®
We also note that the Missouri River exhibits a much more
stable flow over time than that involved in In_re Department of

Interior; supra, see Federal Land Bank v, Morris, 112 Mont. 445,
116 P.24 1007 (1941), for a description of the watercourse

involved. Any appreciable development of water-dependent
enterprises on such watercourses requires storage to stabilize
water availability. Deference to carry-over storage on such

‘watercourses furthers the fundamental purpose of the prlorlty

system,'the economlc development of the arid West.ﬁ:It 15 of

g ﬁcourse true that the same ‘can be;'aid_for the most jun1or uses ARl

N L_‘.,_,.-.

'”on rivers akln to the MlSSO :1- however, development of a\,f-‘u

substantlal portlon of such a flow may clearly be made wrthout

1ong~term carry-over storage. The Bureau, by the quantitg of

its demand, cannot insist that its relatlvely senior right be

treated as a comparable rlght on an 1nterm1ttent stream.—

‘The preemptrve effects of large downstream rlghts on
upstream development have prompted close judicial scrutiny of
the dowhstréaﬁ_EESHET“”ESHEEé}§_ES'Ehé“éGféidfsféiaimé?‘the '
senior appropriator's diversion and appropriative right in A-B
Cattle Companvy v, United States, 489 P.24 57 (Colo. 1979) was
affected by upstream development. There, an upstream storage
development trapped silt that had historically lined the

senior's ditches, limited ditch loss, and allowed more water to

CAGE #H o Sy




reach the crops. In rejecting the senior's claim, the court

noted that: e R e T e e e

"l[tlhe effect of granting any particular appropriator a
constitutionally-protected property right in the
concentration of silt present in the water at the time of
the appropriation would seriously inhibit any subsequent
upstream approprlator. Upstream diversions or impoundments
will result in alteration of the silt concentration to
downstream users if only due to the slowing impact on stream
‘'velocity. Applied in the extreme, an appropriator located
on lcower reaches of a stream with a very early appropriation
date could put a call on the river for the receipt of its
natural silt concentration, which would have the practical
effect of halting all upstream use and commanding
substantially the entire stream flow to satisfy its
appropriation.”.

Likewise, the Bureau cannot appropriate a volume of water in the
_form of head by a method that preempts further upstream water

development, and stand steadfast to the assertlon that a full

Slmllarly, 1n E p;: Eg gr and EQ e: g . g..gascade Igg i

Co, 205 F. 123 (Bth Clr..1913), a downstream senlor was not -

protected agalnst the acts’ of an- upstream junlor that curtalled

the flow to a waterfall around which a resort had been
constructed The mlst from the waterfall was an 1neff1c1ent

method of 1rrlgat1ng attendant plants and protectlng that

diversion practice would have preempted upstream development.

This result followed even though the . spray and mlst were
themselves "valuable"™ to the_resort development.

As noted in the Proposal for Decision, we can conveniently
liken the present situation to a groundwater appropriator with a
shallow well, However, such an appropriator does not "use" all
the water in the underlying agquifer which props up the volume

S ASE # et
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,TAllowlng the depth of the aqulfer

e . °

that is ultimately required for his use. Such a groundwater

-appropriator is entitled to some measure of the underlying

aquifer merely to reasonably exercise his appropriative right.

The baiance must be struck between the need to afford security

for the senior right and the needs of the overlying basin.’ Seg'

Wayman v, Murray City Corp., 23 Utah 24 95, 458 P.2d4 861 (1909);
compare Current Creek Irr, Co., v, Andrews, 9 Utah 2d 324, 344
1p.2d 528 (1959); see also City of Albuguergue v. Reynolds, 71
N.M, 428, 379 P.2d 73 (1963); Colorado Springs v, Bender, 148
Colo. 458, 366 P.2d 552; Hall v, Ruiper, 181 Colo. 130, 510 P.2d
329 (1973); Ruiper v, Wel]l Owners Conservation Ass'n, 179 COlo.
119, 490 P.2d 268 (1971), see g ne:“llz E;Q&Q_Ll_ﬂ_gﬁ_thﬁ_ﬂﬁ_ﬂﬁ ‘
of Groundwater Diversion, K. Bllss, 20 Nat “Res. J. 625 (1980). ;ff_
it o,be dropped to e level of e |

';’?“safe yleld”,;even glven the complexit1es_of ascertalnlng that Q,,:;géq

(CACE i aiums

level, is not 1nev1tab1y an abrldgement of any senlor

approprlator s vested right. Additlonal 1ncrements of rlsk of -

drought are inevitable results of such an approach sgg\“.
generally, State ex rel. Tappen Y. Smith, 92 Idaho 451, 444 p. zd__-,____ff |
412 (1968); see also, Baker v. Ore-Ida Foods. Inc., 95 Idaho
575, 513 P.2d 627 {(1973); Reasco undwat unmpj s

ine: The - and ygnderlyin

Economic Goals, D. Grant; 21 Nat., Res. J. 1 (1981). 1Indeed, the
need for water on the overlying basin may prompt a demand that
appropriative rights be'assigned finite lives. See Mathers v.

exac nc., 77 N.M. 239, 421 p.2d 771 (1966); Fundingland v.
olo ado oundwa i 1717Colo. 487, 468 P.2d4 835 (1870);

v
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ompson - : ado ‘Groun ; (Colo.), 575 p.24 372

(1978) .
This general treatment of ground-water storage should not be

analytically dlfferent from surface storage or storage rlghts.

tNatural lakes may equally form the ba51s of an approprlatlve

claim, see generally Donich v, Johnson, 77 Mont. 229, 350 P. 963

(1926), and injecting groundwater into the underlying aquifer to
ensure an appropriative claim cannot logically undermine an
approach that maximizes the use of a groundwater resource by

establishing a safe yield level. 'See generally, LoS Angeles v,
San Fernando, 14 Cal. 34 199, 123 Cal. Rptr. 1, 537 P.2d4 1250

(1975) .

grgwlez, sup:a ﬂordgn V. alexandg[
_and Cons, v, Crum pl ed Horn, No. 7076 (Mont 9th Jud DlSt

We are also mlndful that “eff1c1ency must not be 1n31sted

upon where to’ do so w111 imperll success:'l o

‘1978). Nor may "efficiency” be 1n51sted upon where the

appropriator is powerless to effect changes. See generally,

 State ex rel, Cary v. Cochran, 138 Nebr. 163, 292 N.W. 239
(1940); Santa Cruz Res, Co, v, Ramirez, 16 Ariz. 64, 141 p. 120

(1914). However, nothlng hereln indicates that future upstream

development will frustrate the Bureau s approprlatlve purpose;
nor, of course, is it physically impracticable to allow upstream
diversions to erode the Bureau's waste. It is true that such
upstream diversions will increase the risk of having an adeguate
water supply during a long-term drought, but as much can be said

of any storage right.® Massive storage developments cannoct be

29
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- measure of addltlonal dlver51ons

I;the risk of waternavallablllty;thatfthe'Boreau must have L

percelved at the outset of 1ts appropr1at1on. -

@ | &
allowed full reign over the flow in a river in order to maintain
large-scale carry-over and minimize risk. As noted in the
Proposal for Decision, such an approach precludes the benefits
of present use for the fear of future shortage, if only for the
demand attendant to the replenlshment of seepage and evaporat1ve
1osses.

We note in this general regard that the Bureau admits in its
brief that it plans to change up to 300,000 acre feet to other
uses. We assume that such a change will not frustrate the
Bureau's appropriative purpose for future power production. We
also note that the effect of continuing diversions, even of a

considerable magnitude, will be well within the ‘range of the

natural variation of £lows in the MlSSOUIl Rlver._ Thus, some’ We}gfi"

ﬁlll merely make more certaln

~

to 'Téq;gif-?
ank a nd ndwa . ec
The reference to bank storage 1n the Proposal for Dec151on'f_,
is not 51gn1f1cant to the result reached hereln since the volume-T
of water in bank storage is not substantial in relation to that
vhich is Stored i Canyon Ferry itself. We mote, however, that
the Bureau's measerement scheme ignores the effect of
evaporative losses and, further, overlooks the fact that Canyon
Ferry is rarely drawn down to the point where a significant

interface exists between the shoreline and the reservoir. We

also note that the Bureau is correct in asserting that

CAQCE H g e



( "ground-water"” recharge, as the term is used in the Proposal for
'Decision'withwregard to future upstream di#érsions;'is a
Vdescriptivemterm‘and_nqt a term of art., See MCA 85-2-102(8).
‘Again, this factor is not of determinative'consequence, since
continuing upstream diversions w111 not be wholly detr1menta1 to
the Bureau's concern for carry-over storage. Dependlng on the
distance from the stream, the local geology, and type of use,
return flows attendant to future diversions will, to some
degree, augment the flow of the Missouri River months and even

years later.

ustoma i sion Schemes

. ; 2 " B
In flndlng the Bureau S means of dlver51on unreasonable as

T L S ‘.r-

frfagalnst the claims of upstream appro'rlators, we do not conclude >

:fthat ‘Such means are unreasohable per se. That 1s, we assume'74?.
‘that the pattern of storage and resultlng use at Canyon Ferry is
"customary“ for the approprlatlve purpose.' seg Stéte_gz_xgla
Crowley, supra; Wheat v, Cameron, 64 Mont. 494, 210 p. 761

(1822); Worden v, Alexander, 108 Mont. 215; Glen Dale Ranches,
“'Ig,*_x;_sh_gts, 94 1daho 585, 494 P.2d 1029 (1972). Dlvers1on

schemes that are customary for partlcular purposes 51gnal the
reasonableness of sach a practlce. That is, wide-spread usage
of similar systems also 1ndlcates that such systems are
reasonably necessary for the culmination of the appropriative
plans. 1In the instance of a hydropower production facility;
water storage-reflects the reality that electricity cannot be

l( . E
(7\ stored as electricity; 6nly the "fuel®™ may be stockpiled.

CASE flams gy,
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Equally, the desire to maintain firm energy is reasonable in the
abstract; power is needed in dry years as well as wet ones.

There are, however, circumstances when even customary

diversion schemes can prove unreasonable (e.g. earthen ditches

can leak too much,)? Here, the effects of the Bureau's
diversion practices, coupled with the relatively insignificant
impact to those diversion practices by some measure of upstream
development, is unreasonable as against the claims of upstream
appropriators. Further, we reject any claim that the purpose of
appropriating water for power at Canyon Ferry was to provide for
firm energy. This is no more than to say that the purpose of
Canyon Ferry is to provide carry-over storage, wh}ch is not a

use of water at all.

dr ctric Power G

It ls arguable that a hydroelectrlc enterprlse should be

glven more deference 1n v1ew of the need for electrrcrty and, in
particular, for a secure and reliable source of energy across
the years. Although there are no statutory preferences to the
use of water in Montana, See generally, Trelease, Br ﬁerences to
the Use of Water, 27 Rocky Mt. L. Rev. 133 (1955), concerns for
preferentlai treatment are reflected in the need to have water
for a particular purpose. It is not s0 much that a water use is
affected with a public interest, as it is that the use of water

for a public interest must reflect certain incidents, See City

and Countv of Denver v, Sheriff, 105 Colo. 193, 96 P.24 836

(1939); but see Sherlock v, Greaves, 106 Mont. 206, 70 P.2d 87

..l!n||.|
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'_gfor these alternatlve forms of generatlon lS obv1ated,

(1938); Gwynn v, City of Phillipsburg, 156 Mont. 194, 478 p.24d

© 855 (1970). However, the nature of a hydreelectric use argues

as much against, as for, according deference to this use. This
;esults because of the 51m11ar1ty of hydroelectrlc use to that
of fish and wildlife noted in the Proposal for Dec151on.

The marginal difference between the cost of a turblne w1th a“
capacity equal to the base flow of a stream and the cost of a
hydroelectric facility with a lesser capacity will obviously be
less than the "first year" cost of the initial development with
such an inferior turbine capacity. As well, the "fuel" for

electrical generation at Canyon Ferry is "free" and, in the

event of electrical surpluses, the more costly fossil fuel

*

facilities will be shut down. Slnce the need to purchase fuel

‘hydroelectric water use is at odds with the fundamental purposes

although hydroelectric use has a conceptual saturation point in

that it has value only as a usufruct, it is also unigue in 1ts

_ ablllty to use the entire flow of a stream.h We assume this

allows the generation of cheap energy, but note that

of the priocrity system~—fos£ering the economic development of
the arid west.?!?

While we agree that electrical energy must be secured cn a
reliable basis, we do not agree that it must arise at the

expense of all upstream users in the Upper Missouri River

st. ReP- 1221' see L_Le__Kr__e P_r_o_pp_ss_Qr_e_: (1983). Thus,



[/— Basin. Prior appropriation principles need not bend here to
accomodate a use that is not totally dependent on the water
resource for its fulflllment 1t we note that, even in the face
of substantlal upstream development, the Bureau's risk of
experiencing a water shortage would rlse_only slightly as
compared to other water dependent enterprises in the basin. The
Bureau is not entitled to whatever carry-over storage it can
physically hold simply because of concern over a physical

uncertainty that, to some degree, always exists.'?

HWater Storage

We appreciate the force of the Bureau s argument that the
storage of water has been encouraged 1n thls ar1d state. -sgg

o 2 “gg QIQJJK D__l_h_zL_IQhﬂﬁgnf 77 Mont 2329 250 P. 963 (1926).dt

However, such a policy does not embrace storage for the sake ofl;:»

' storage., Schemes to use snow—melt run—off are to be encouraged,-u

not strategles which capture these sprlng flows and then ‘demand -
the remaining direct flow of the stream.
The substance of the Bureau s argument is largely based on

the inequltres in penallzlng" a storage clalmant by denylng h1m

the use of dlrect flow waters, even though the stored water

“would not ‘have been avallable 1f 1t were not for hlS expense and

effort. Sge_ggnerallz, Federal Land Bank v, Morris, 112 Mont.
445a, 116 P.2d 1007 (1941). 1In HQLLh_stenliug_lrrllniatl_zl
i ide Reserv., & _Lan r (Colo,), 200 P.2d 933 (1948), the

issue arose whether carry-over from a previous year could be
( credited to Colorado's "one-fill" adjudicated guantity in the

ensuing year.
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"The Riverside Company contends that credit on said
priority 53-A is limited for adjudication purposes to

- the amount of water actually diverted, stored, and
applied in any one season or calendar year, and that
no credit may be given for such carry-over water. We
have been unable to find in statute or decision any
support for this contention. ' Such a rule, if adoted,
would not only invite waste, discourage conservation
of water, and destroy the value of later reservoirs,
but would reduce the incentive for investing funds for
the construction of reservoirs in the future, and be
contrary to public policy. ...

We conclude that water stored under a reservoir
priority in one season need not be withdrawn from said
reservoir during the same season in order that proper
credit may be received for adjudicative purposes; all
of the requirements of the law are fulfilled when the
water is applied to a beneficial use within a
reasonable time after storage."

at 933 ) - o . n e e
Similar principals are echoed in Eedg;gl*Lagd'Bank-z;_r- Q;_  i.j
‘Morris, supra. .- o .o oo o LD, P R

i

"Error has been pfédicated bn-cdnclﬁsiban(c) of the
court, which is Paragraph VII of the decree, and as to

eiceems e oo —.-the first part: _"That said rights are determined and - - —- -

fixed on the annual flow of Hay Coulee and shall not
be affected by carry-overs and excess supply in any
one year."™ It seems to be proper in protecting water
that is carried over by the frugal for use in
succeeding years. However, it seems to us that the
remaining language, to-wit: "by reason of unusual
precipitation or deficiency of supply in any one year
by reason of drought,” might very well have been left
out, as we fail to see how the dry or the wet years
should in any way change the rights of the parties.”

112 Mont. at 457
Neither of these cases, however, appeared to deal with a
storage claimant who was also making a direct flow use of the

source of supply as against the claims of a junior
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appropriator. We do not, of course, condemn the practice of
_carry-over per se, and we recognize that successive incremental

fillings over the years may be necessary to achieve sufficient
water to answer to one's appropriative parpose. Here, however,
it is the magnitude of the'carry—over, coupled with its
'wide-ranging effects, that earmark the.éractice as being
unreasonable,

Discouraging the conservation of water will not be an
inevitable conseguence of our approach herein. The fact of
potential physical shortages will encourage an appropriator
whose priority makes such a physical shortage possible to save
water for that potential. Moreover, conservation of the water
resource is to be encouraged because'it”reeﬁlts in the > )

hw;avallablllty of more water for benef1c1a1 use.;l

results in no add1t10na1 use upstream from Canyon Ferry because

" of the direct flow use by the Bureau and the potentlal for no

increased use at all if low flow years do not occur agaln.

More basically, we cannot give weight to a “credlt“ approach

if it prov1des an appropriator with more water than can

reasonably be used. It is axiomatic that an appropriator may

e - ”iny*claimrthat quantity of water which is reasohably'required o

for his purpose. His claim is answered when that purpose is
fulfilled and the measure of that claim and purpose are defined
by the prior appropriation principles that govern_the use of
this state's water resources. It might be argued that frugality

can be encouraged by awarding an appropriator the maximum
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e quantity of water that may conceivably be used for a particular
{/ purpose, with a right to sell a portion of the water if his
demand decreases. This approach, however, is at odds with the
} basic tenets of the appropriative system. See Cook v, Hudson,
110 Mont. 263, 103 P.2d 137 (1940); Conrow v. Huffine, 48 Mont.
437, 138 P. 1094 (1914). o Bt A
An analogous situation to that posited by the Bureau arose
in City apd County of Denver, Board of Water Comrs, v, Fulton

Irrigating Ditch Co., 179 Colo. 47, 506 P.2d 144 (1972). Aamong

other things, the case involved Denver's use of importéd'or

"transbasin® water, which Colorado recognizes as being
"developed water" that is free of any call on the river, and the
conjunctive use of such water with other water supplies that are_{75~.f

7 ~ .subject to call by downstream prio:itie55f'Therﬁgwnstream'

_fﬁppro?fiatbr complained that the ﬁudiciél}aééfé;%ihﬁolved wOuld;.Jr

allow Denver to use its imported water at times of maximum

"’Eéifiﬁéﬁf'EO”GOWHSEféammﬁéérs;AWhiIe"éavjﬁéﬁité"bthéfufighté"EOEmm
use when, due to the availability of water, priorities were not
critical. The court stated:

"If and when such a situation arises, the rights and
equities of the defendants and others similarly
situated can be much better protected by the State
Engineer, acting under appropriate legislation, than

~ by any judicial pronouncements. - As we are unaware of - -
the existance of statutes of this nature, we made a
judicial declaration in the premises. ' Such a use by
Denver would be arbitrary and unreasonable and would
unconstitutionally deprive the defendants of the use
of their water rights.

506 P.2d at 149 -

'
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7 Similarly, the Bureau may not hoard its waters that are stored
' at times of surplus, and by the status of such waters, claim
that it is entitled to use such waters at its discretion while

‘at the same time making a substantial use of the direct flow in

the source of supply. .

clusion

We are aware that our approach herein begets an uncertainty
that is at odds with the litmus paper certainty of a priority
date. However, the result we reach is woven out of the basic
fabric of appropriation law. The equation of "reasonable means
of diversion"™ must necessarily involve the particular |

circumstances of an individual use. ',f_"_-' S _vf_';“ﬁfr¥“r{f;:

# vafot- The in51stence on need in the approprlatlon system demandsi

locatlon of that 11ne does not argue agalnst the need for a llne

in the first 1nstahce.u A water use, although arlslng to the

dignity of a property interest, is also subject to the
"vagaries" assoc1ated with any exercise of a property 1nterest

See gen e: lly, Nelson v, C and C Plvwood Coroi, 154 Mont 414,

464 P.2d 314 (1970), MCA 1-3-205. Here the Bureau's use falls

‘on the*wrong*side;of'the'line and it <is unreasonable as against
the claims of upstream users. Therefore, we conciude that the

Bureau can reasonably exercise its rights under the changed

conditions that will be prompted by the instant appropriator,

MCA 85-2-401.




 WATER -SALES

rin its brief, the Bureau reminds us.that it_does not claim
an appropriation for the purpesea of sale{ fRather,rthe Bureau
argues that.it intends to sell water far upetream ase byh
retiring (changing) the use of a portion of the water it c¢laims
for power production purposes. See generally, MCA 85-2-402. 1In
effect, the Bureau argues that all upstream development must
take place, if at all, by a change of the appropriative right
for the Canyon Ferry operations, because that appropriation has
the practical effect of controlling the entire flow of the
Missouri River. Any sale of water or water r1ght would .

necessarlly reduce thlS approprlatlve amount of water:”

'noted in the Proposal for Dec1sion.

In view of this redeflnltlon, the contracts appended to the

Bureau's brief are 1mmater1al insofar as 1t is argued they
-reflect an intent to appropriate. . The latter is not relevant to
- the Bureau's pians. As noted in the Proposal for Dec151on, the

Bureau's intent to make water available by retiring a portlon of
Nite preseht uses presents he-iseue'ofw"uhappropriatequater;{"

Sherlock v. Greaves, 106 Mont. 206, 76 P.2d 87 (1983). Thus,

the focus of this proceeding is the quantity.of water that has

already been appropriated that may form the basis of a sale.

One cannot sell what one does not own. k 0z Wat

Works Co,, 15 Mont. 121,' 38 P. 459 (1894); Brennan v, Jones. 101
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Mont, 550, 55 P.2d 697 (1936); Cus v, Missoula -Public ic
Co,, 981 Mont. 136, 6 P.2d 131 (1931); Galahan v, ‘Lewis, 105
Mont. 294, 72 P.2d 1018 (1937); Galiger v, McNulty, 80 Mont.
339, 260 P. 401 (1927); Maclay v, Missoula Irr, Dist,, 30 Mont.,

344, 3 P.2d 286 (1931): n;__Le_Qtee__nltmh.CQt_zt;H__zx 15

Mont. 558, 39 P, 1054 (1895).

NAVIGATION AND FLOOD CONTROL

The Bureau asserts no navigation power attendant to its

Canyon Ferry Facility. Moreover, in accordance with the

Proposal for Decision, the Bureau clalms that 1ts flood control 5 B

) act1v1t1es are dlscretlonary. ¥ We agree for the purposes ;2?9"‘33
:hereln. However, the dlscretlonary character of flood control

“undermines the Bureau's claim for relief through a condltlon

' hat limits future upstream diversions o those times when'
Canyon Ferry spills weter. .At least in part; this has the
effect of making future upstream diversions dependent on the
dlscretlonary acts of the Federal Government. The 1ntent of an
appropriator to take and use water that supports the

- appropriative claim is inconsistent with a notion that - - -
diversions pursuant to that intent are at the sufferance of a
senior appropriator. Water is claimed via an appropriation as a
matter of right, not as a privilege that can be foreclosed
through the uncontrollable acts of others. See Ioghez,z*

- Campbell, 24 Mont. 13, 60 P. 396 (1900); Bailey v, Tintinger, 45
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_Bureau's rights do not arlse by reservatlon.}

Mont. 154, T59 P. 575 (1912); compare Power v, Switzer, 21 Mont.
523, 55 P. 32 (1898); see_also MCA 85-2-310(3); Mile ‘But

Electric & Power Co,, 32 Mont. 56, 79 P. 549 (1905).

. | a7 e

In contrast with the claims in the Bureau's brief, we do not
characterize fish, wildlife, and recreationalrwater uses as
being "secondary uses™. Nor can anything in the Proposal for
Decision be construed as treating them as inherently subordinate
to other uses. nited tes v ew xico, 438 U.S. 696
(1878), is not relevant to the pending ﬁroceedings since the

Further, the ﬂ'l'

RIS

Bureau s arguments whlch assert that addltional drawdowns w111

frustrate the use of boatdocks and other recreatlonal fac1lit1es s

‘are not mater1al We regard the malntenance of a fully fllled

water level at Canyon Ferry Reservoir to be an unreasonable

. means of dlvertlng water to meet these 1nterests.

We agree, for purposes of analysrs, that the Bureau is

entitled to protect the fish, wildlife, and recreational

interests at Canyon Ferry. However, we d not understand how

some measure of additional diversions will adversely affect
these interests. Again, one cannot insist upon the maintenance
of a diversion practice that "commands the whole flow of the

stream™ merely to facilitate a convenient way of exercising his

.llllm... o




4 water rights. §See generally, s2illEQz;MQIiBQL;IﬂQL;KL;HQiLQQ

(- States, 445 F.2d 876 (l0th Cir. 1971); Morris v, “TVA, 345 F.
Supp. 321 (N.D.Ala, 1972);‘Kiwgnis-cluh-Egundatign"y. Yost, 179
Neb. 598, 139 N.W.2d 359 (1966); Hood v, -Slefkin, 88 R.I. 178,
1443 A.2d 683 (1958); Goodrich -v. McMillan, 217 Mich. 630, 187
N.W. 368 (1922); Whitcher v, -State, 87 N.H. 405, 181 A. 549

- (1935): but see City of Los Angeles v, Aitkin, 10 Cal. App.2d
460, 52 P.2d 585 (1935).

ngressio Int ' 1, = _,”; St 7;*~5, s 5;35-- -13‘{}*
/ e We agree w1th the Bureau s arguments whlch state that ‘the -
detalls of Canyon Ferry constructlon and operatlon ‘are matters"

.of Bureau discretion and are not totally controlled by language

of the biék Sloan Plan. Clearly, Congress could not be expected

to foresee the actual demands that spe01flc 51te constralnts
would place on the c0nstruct10n of Canyon Ferry. 'Technical
changes and variations mlght well be requlred to taiior theJ
Congressional intent to the problems inherent with the
‘construction site. “However; we disagree with the Bureau to the
exteht it is suggested that modifications can be made which-
significantly affect or change the Congressionally authorized
purpose of the Canyon Ferry facilities. Such an argument treats
Conéressional commands as edyisory comments. The preemptive

k;' effects of various features of federal water resource

“

i~ ' %



development demand close allegiance to Congressional will. The
opportunity for state and local participation in the development

of federal water resource developments would be rendered
worthless if the Bureau could turn a deaf ear to the legislative
expression of these interests. Seg-gene:allx,.C1ark, Waters and
Water Rights, Vol. 2, Section 112.

In Chapman v, Federal Power Commissjion, 345 U.S. 153 (1952},

a comprehensive scheme of river development that is similar to
the Pick-Sloan Plan was at issue in a question of whether
Congressional approval of such a plan withdrew selected
reservoir sites from private development under Federal Power
Commission jurisdiction. The Court read the language in the
plan and the Congre551onal action thereon as not precludlng
prlvate development of 51tes that had prev1ously been earmarked
for development in the river plan. However, the Court also
noted that Congre551onal approval of such a plan was mean1ngfu1
in "... conveying the Congre531ona1 purpose and expre551ng a ’
Congressional attitude. Concretely, it means that Congress had
adopted a basic poltcy-for the systematicrdeve10pment‘of a river
basin." at 163. Moreover, Congressional approval_also tells the

executant of congressional policy "how to exercise its

authority in relatlon to the spec1f1c authorlzatlon of

development for a particular 51te. at 164. ( (C)ongressxonal
approval of a comprehensive plan can be read, as we think it
should in this case, simply as saying that a plan such as that
here, recommended by the Corps of Engineers for the fullest

realization of the potentral benefits in the river basin, should

ASE#-
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ft be accepted by the Commission as the comprehensive plan to be
used in the application of these statutory provisions." at 168,
169).
The Pick-Sloan Plan then defines the Bureau's appropriative
intent. " In turn, the appropriative intent defines the character

and extent of the water right. See Allen v, Petrik, supra;

ailevy v, Tinti r, supra; Smith v, Duff, 39 Mont. 382, 102 P.
984 (1909); Power v. Switzer, supra. Comments in the Bureau's

brief regarding the agency's adherence to this Congressionally
expressed intent are unconvincing.!* Wwhile acknowledging that
the fundamental purpose of Canyon Ferry was to provide for
upstream development, the Bureau also argues that all such
.y

development w111 requlre a water . purchase from Canyon Ferry and

therefore w111 only occur at the prerogatlve of the agency.ki, Lt

The Bureau styles this sale as a water exchange Yet,‘ﬁ'j"’?“‘?i=

paradoxlcally, argues agalnst any 1nference in the Proposal for

Decision ‘that the operatlon at Canyon Ferry would infrlnge on
downstream Montana Power Company rights. The Bureau notes, and
we agree, that the construction_and operatlon of Canyon Ferry
hasrin every yvear resulted in a net benefit to the Montana Power
Company. This is attributed to the increment of storage that is
"nonconsumptrgely‘used for power'produotionfinfeuerf_year”andwthe
resultant discharge which inevitably increases the historic
direct flow at the downstream hydropower sites. Thus, the
exchange needed to "maintain present power capacities" at the

Montana Power Company's facilities, Senate Document 191 at P.

Kh\ 62, was a result of the hydroelectric operations at Canyon

AACE 4 oud h aann,



(” Ferry. 1In our view, this is the "physical solution® to the

conflict in water uses envisioned by the Pick-Sloan Plan. See

- Senate Document 191 at P. 62.13

ct Benefic

The "sale" pro?osed by the Bureau is ﬁofﬂing mdrézﬁhaﬁ*é o
demand for payment for the inevitable benefits contemplated by
the construction of Canybn Ferry. As noted in the Proposal for
Decision, the reclamation laws envision that benefits resulting
from federal water deliveries, unless expresély made
non-reimbursable by statute, are accountable to federal
coffers. See 43 U.S.C. 485 et seq., see e.g. 43 U.S.C. 485
h(d), see also 43 U.S.C. 511, 43 U.S.C. 423e. Here, however,  « .

& - the Bureau 1s simply not, "dellverlng water to any partlcular_;{““v“

?upstream approprlator, nor does the Bureau clalm protectlon for_

any such delivery per se. Further, the Bureau is not furnlshlng 3

water to any partlcular upstream approprlator purSuant to the .
so-called "9(e)" contracts, or pursuant to any so-called

"Warren" ccntracts. See 43 U.S.C. 485h(e), 43 U.S.C. 523, see

also Ickes v, Fox, 300 U.S. 82 (1937). (The Bureau is a

distributor and carrier of water for its users). In essence,
"7 "~ ~the Bureau errgneously-describés a water right by the measure
and extent of the benefits associated with a water resource ._
development project such as Canyon Ferry. The "clear federal
purpose” that preempts state water law simply cannot find

sanctuary in such convoluted expressions.

o
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(f Commonly, a reclamation storage project that is designed to
. supplement irrigation supplies will result in benefits to future
upstream users, if only because such stored water will satisfy
the priorities that otherwise would impede future upstream water

use. Nowhere do we find a characterization of such future
-uostream users as‘being users of reclamation waters. As an
extreme example, grain warehousemen may also benefit from
reclamation projects, but this benefit hardly translates into a

| water right. Likewise, under the Bureau's reasoning, flood
control measures which are expressly made non-reimbursable by
statute, would be transformed into "water rights" if the
reregulation of flow satisfies downstream priorities. The-fact
that the‘project may afford certain'benefits does'not endon°the:”§?f

_Bureau w1th a water rzght for those purposes.:_

i The cases noted 1n the Proposal for Dec151onnthat regard

'return flows from Bureau uses were all grounded 1n state 1aw.lA'

That is to say, none of the matters determlned that the Bureau
was entitled to reclaim seepage from reclamation progects as
against competlng users solely because they are federally o _
'derlved. ‘We also note that a c1a1m 51m11ar to that made by the:'
Bureau herein was rejected in Nebraska v, Wyoming, 325 U.S. 589
”f1945);'fWhile“thatmmatter:involved an interstate allocation,

the Court again turned-to state law in determining that the =
federal government was not entitled to use seepage that

augmented stream flow as an exchange for additional downstream

‘ diversions.'* See generally, Rock Creek Ditch Co, v. Miller,
L Mont. 248, 17 P.2d 1074 (1933).
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The Bureau's argument regarding downstream uses also falls

-of its own weight. Several of the Pick-Sloan irrigation s

projects that were to be made possible by the construction of
Canyon Ferry are downstream of this faclllty and above those of
the Montana Power Company. Certalnly the Bureau does not 1ntend
to increase the "net benefit" to the hontana Power Company 1f
the return flows from new downstream uses results in a benefit
to the hydropower interest,

The federal interest in receiving reimbursement from project
beneficiaries is, at most, an interest in securing repayment for
the costs of the Canyon Ferry development. Here, the Bureau has
shown nothing which indicates that a lack of revenue from |

upstream users will result in a fallure of Canyon Ferry to repay o

its share of a ba51n—w1de ”debt - Sgg SQ(c)::E;QQQSgl‘fg:'

cision, 25 gee g e;gllz gla;k gﬁ Eg.e: ﬂg;g: B:gh;g

vol. 2, §112.3. Even if such a shortfall does occur, the Bureau'

”may not through account1ng proceduree whlch allocate the

respective costs of development among the respective water
users, devise a "clear federal purpose" that preempts state

water law.

sio ‘AU I ] N ty ___ . _ ,, ‘,;.,, e e

In our attempt to glean.the federal interest in the instant-
proceeding, we asked for and received from the Montana Power
Company its license from the Federal Power Commission. See
generally, 16 U.S.C. 79la et seg. Our review of this license,

as well as the Federal Power Act, revealed nothing that is
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inconsistent with the Pick~Sloan Plan or our determination
" herein.!?” No federal interest can be deciphered that would
frustrate the application of state law, insofar as the instant
objeotors are concerned. 1Indeed, at page 8 of the license, the
PickaIOan Plan is explicitly recognized by the Federal Power
Commiseion (now known as the Fedetal Energy Regulatofy |
Commission). In adherence to that Plan, the Commission also
protected the future upstream development that was contemplated
by Congress in said Plan from any actions that may be taken by
its licensee, the Montana Power Company. Article 31 of said
license specifies that:

"(t)he Licensee shall not make any claim under the

authority of this license against the United States or

any water users' organization claiming through the -

- United States for any damage resulting from any future
depletion in the flow of the waters of Missouri Rlver

5Ef:other beneficial consumptlve uses. "

g

Although ‘the Appllcant hereln ‘does not clalm through the

United States, - it is ev1dent that thls prov1510n contemplates
that the amount of depletion env151oned under the Pick-Sloan

Plan does not comprise an adverse effect to Montana Power

Company s rlghts to produce hydroelectr1c1ty. To that extent,

upstream depletion does not adversely affect the Montana Power
" Company, unless-and until that depletion exceeds the amount 7
contemplated in the Pick-Sloan Plan. We obviously have not yet

reached this level of development.

48

# ’

"“'and its tributaries “for the 1rrlgat10nvof lands and ”“3;f*'



Subject to the terms, restrictions, and limitations
described below, Application for Beneficial Water Use Permit No;
15211-s41G is hereby granted to Gordon E. Lane to'appropriate
500 gallons per minute up to 96 acre-fees ﬁef yeaf for.the
irrigation of 40 acres more or less comprised of 10 acres in the
NE%x and 30 acres in the SE% of Section 28, Township 2 North,
Range 1 East, all in Broadwater County. The source of supply
shall be the Jefferson River, the waters thereef.to be diverted
at alternate points in the NEXSWYSEX of Section 28, Township 2
North, Range 1 East, and in the SEXSEXNEX of Section 28,
Township 2 North, Range 1 East, all in Broadwater County. " The

: waters provided for hereln shall not be dlverted prlor to .
April 15 of any glven year nor’ subsequent to October 15 of any

given year. The priority date for this permit shall be

september 15;_1977; at 1:40 p m..

This permit is expressly made subject to the following

express conditions, limitations, and restrictions.

A, Any rights evidenced herein are subject to all prior
and existing rights, and to any final detefmination of such
rights as provided by Montana Law. Nothing herein-shall_be
constrﬁed to authorize diversions by the Permittee to the

detriment of any senior appropriator.

49
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(/ .. B. The Permittee shall in no event cause to be diverted
from the source of supply more waters than are reasonably
required for the purposes provided for herein. At all times
when water is not so required, the Permittee shall cause and

-otherwise allow said waters to remailn in the source of supply.

Cs Nothing herein shall be construed to affect or reduce
the Permittee's liability for damages that may be caused by the
exercise of'any of.the rights evidenced by the Permit in this
matter. Nor does the Department in issuing any permit
acknowledge any liability for damage, even if damage is the
necessary and unavoidable consequence of the exercise of this

permit.

Subject to the terms,.restrlctlons and limltatlons descrlbed

7belo§; APPllcation for Benef1c1a1 Water Use Permit No.{f175?e

11493-s41G is hereby granted to Jefferson River Acres to._,;~

appropriate 100 gallons per mlnute up to 11 acre—feet per year

for 1rr1gat10n of 6 acres located in the SE% of Sectlon 28,

Township 2 North, Range 1 East, all in Broadwater County. The
~source of éupply'shall”be”the”Jeffersoﬁ"Riﬁér;'the'ﬁaters_““"”7”

' thereof to be divertedhet a point in ﬁhe‘SWkSWkSEk of Section =

28, Township 2 North, Rahge 1 East, all in Broadwater County.

The waters provided .for herein shall not be diverted prior to

April 15 of any given year nor subsequent to October 15 of any

given year. The priority date for this permit shall be February

28, 1977, at 10:40 a.m..

CAQE }H e
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This permit is expressly made subject to the following

"express conditions, restrictions and limitations.

A.  Any rights evidenced herein are subject to all prlor
and existing rlghts, and to any final determlnatlons of such
rights as provided by Montana Law. Nothing herein shall be
construed to authorize diversions to the detriment of any senior

appropriator.

B. The Permittee shall in no event cause to be diverted
from the source of supply more waters than are reasonably
required for the purposes provided for hereln. At all times

when water is not reguired, the Permlttee shall cause and

otherwise allow the waters to remaln 1n the source of supply.xlajci;;r:

s ™
L A

the Permittee's liability for damage that méy bejbaﬁééé by the
exercise of this permit. Nor does the Department in issuing
this permit acknowledge any liability for such damage, even if
the same is the nééessary and unavoidable‘consequence:of the

exercise of the rlghts ev1denced hereln.

NOTICE
The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) days after

service of the Final Order,.

> L)

C.  Nothing herein shall be construed to affect or reduce °
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DATED THIS Zi day of M-, 1984.

i o
Matt Wilfiams, Hearing Examiner
Departmént of Natural Resources and Conservation

Coceos et

Gary Fritz, #nimtrator)
Water Resourc ivision

Department of Natural Resources and Conservation

52 Mg



@ | @
FOOTNOTES

A We express no opinion on the merits of the Bureau's claim
for protection of its water deliveries attendant to the
Helena Valley Irrigation Unit. Whether or not the proof
sufficiently supports this appropriation need not be

~decided. The very magnitude of the appropriation claimed
for power purposes pales the minor amount of water claimed
for these latter purposes. Under the approach herein, lack
of adverse effect to the former is lack of adverse effect to
the latter. For present purposes, we assume the validity of
these appropriations as claimed by the Bureau and recognize
standing of the Bureau to assert these interests for the

reasons given in In re IX Ranch, Department QOrder (2/82).

2 The relationship between inflow and use at Canyon Ferry can
only be conveniently described in terms of averages., To put
the present matter in context, the "beneficial use" figures
in Table 1 of the DNRC Report can be compared with the
"probability of exceedence" graph of inflows at Figure 3b in
the report. The long-term average use of water at Canyon
Ferry has been approximately 3.05 million acre feet per
water year. The flow of the Missouri River is equal to or
exceeds a yield of 3 million acre feet during 90 percent of
the years. (Figure 3b). TIf we take 4 million acre feet of -
use due to the incremental development of water use at . _”-“q~.;¢y
Canyon Ferry {see Table 1, Figure 1}, we find that the ' -

. Missouri will equal or exceed this amount during 50 percent
of the years. Thus, in roughly half of the years, inflow
has approximately been equal to the Bureau's use. Figure 3b

-— - of the report incorporates the general comparison.  These ~ " '

figures, of course, ignore variations in the pattern of flow
across a year and the difficulty of predicting flows.
Moreover, it is true that the actual use by the Bureau is
geared on an ongoing basis to the level of incoming flows
and the "rule curve® designated for reservoir operations.

- The Bureau undoubtedly would use more if more was '
available, These latter considerations are dealt with
elsewhere herein.

3. It is of course true that, according to the Bureau's claims,
virtually all upstream direct flow use after completion of
Canyon Ferry occurs in derogation of its rights. The use of
the 85,000 acre feet figure is used as a barometer of future
development, not an index of the full amount of depletion to
the Bureau's claimed right. = Moreover, while it is difficult
to detect the effect of upstream uses from water flow
measurements, it is true that depletions attendant to such
uses have resulted in losses of power production at Canyon
Ferry. We express no opinicn, of course, on the extent to
which such pre-1973 uses have ripened into appropriations by
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presciptive use before the advent of the Montana Water Use
Act. See generally, MCA 85-2-102(7), Eltien, Water Rights:
Prescriptive Right to the Use of Water in Montana, 3 Mont.
L. Rev. 135 (1945); Stover v. Elliot, 137 Mont. 135, 350
P.2d 585 (1960); Q'Conner v, Brodie, 153 Mont. 129, 454 P.24d
920 (1969); Smlth_!4qK£HLﬁL 153 Mont. 325, 457 P.2d 459
(1969); King v, Schultz, 141 Mont. 94, 375 P.2d 108 (1962).

" Nor do we express an opinion regardlng the running of a
~prescriptive period as against the United States acting
through the Bureau. See generallv, Utah Power & Light Co,
¥, United states, 243 U.S5. 389 (1917).

- ¢

& We note in passing that, according to the Bureau and Montana
Power Company, the reduction in efficiencies caused by
increased drawdowns are in the more severe instances
allocated partly to the Montana Power Company. See P. 10,
Exhibit 3, Brief of Bureau. To the extent that Canyon Ferry
is a "net benefit"™ that MPC is not entitled to as a matter
of right under water law, this arguably reduces only the
extent of the "windfall" to that entity.

s We note that the Bureau admits in its brief that 1976 was
the only year in which its turbines were run at full
capacity. (In context, this means that the 1976 runoff was .
ample enough to run the turbines at full capacity and still

- maintain the reservoir at its assigned operating levels).

8ince the water use permlt ‘is the exclusive means of =
“appropriating water in this-state after 1973, this -3,¥{3
additional use cannot assume the dignity of an - 5 ‘

appropriation. Featherman v, Hennessy, 43 Mont., 310, 115 P.
983 (1911); Quiglev v, McIntosh, 110 Mont. 495, 103 Pp.2d

1067 (1940); Midkiff v. Kincheloe, 127 Mont. 32 2634 P, 2d
976 (1953). However, this incremental dlfference does not
appear to be of significance in this matter, as it would
only be available in an extremely wet year.

. We recognize that the foregoing principle blends into the

so—called "public trust" theory. See genera llz Sax, The
ublic ust Doctrine jin tura sourc cti

Judicial Intervention, 68 Mich. L. Rev. 471 (1970)- Day v,
-Armstrong, 362 P.2d 137 (wyo. 1961); Dian in ub
Busting, 156 Wis. 261, 145 N.W. 816 (1914). Language in
Fitzpatrick v, Montgomery, 20 Mont. 181, 50 P. 416, contains
public trust tones. ("'We say with reasonable limits, for
this right to water, like the right by prior occupancy to
mining or agricultural land, is not unrestricted. It must
be exercised with reference to the general condition of the
country and the necessities of the people, and not so as to
deprive a whole neighborhood or community of its use, and
vest an absolute monopoly in a single individual,'" at

186). See also Martin v, Waddel, 41 U.S. 367 (1842); United

L8



: Plainsmen Association‘v.-North Dakota ‘State Water -Comm'n.,
(/ 247 N.W. 24 457 (N.D. (1970); Branch v. Qconto -County, 13

'] 1

wis. 24 595, 109 N.W. 24 105 (1961); Neptune City V.
Avon-by~the-Sea, 61 N.J. 296, 294 A.2d 117 (1972). With
reference to Montana Power Company's claims, an early
Attorney General Opinion contains language suggesting that
 water rights of this magnitude may not, as a matter of law,
arise, based on public trust notions. See 22 Att. Gen. 70.
'we do not, however, ground our decision herein on such
matters, nor do we in any way suggest that the legislature
had not detailed the elements of the public trust, if one
exists, by adopting the Montana Water Use Act and codifying
accepted principles of appropriation law. But see
, Illinois Central Railroad v, Illinois, 146 U.S.
3876 (1892).

1 The groundwater analogy answers fully to the issue herein,
At common law, distinctions were drawn between surface and
groundwater that answered to the practical problems of
administering rights to the respective sources. Because
surface streams are annually replenished, diversions
therefrom do not create the problems attendant to
groundwater diversions. See State v, S.W, Colo, Water
Conservation, (Colo.), 671 P.2d 1294 (1983). Here, however,
the Bureau argues that administration of its rights i
according to annual flow is an insufficient protection and
this position frames the issue in terms of groundwater . - ..
protection. e ety s L T e

L The SCOpe of our analysis assumes that the'Bureau‘Will elect
. _to _treat upstream depletions as an erosion of its storage.

Of course, the Bureau may decide that its interests are best =

served by reducing its annual power production and
preserving its capacity for long~term storage. That, of
course, is a matter of discretion for the Bureau, bounded by
the lawful downstream demands of others. We only decide

. that the Bureau's current choice of preserving long-term
storage is not protected against upstream junior claims. We
further assume, as we must, that the Bureau will not in the
future so significantly change the character of flows
downstream as to abridge MPC's appropriative and/or
contractual claims to water. PR W R PSR 1 S

’ We note that the legislature defines waste, in part, as a
"negligent operation of an appropriation or water
distribution facility™, MCA 85-2-102(13). The use of the
term negligence reflects a legislative determination that
even customary water practices may prove wasteful. See W.
Prosser, Torts 168-169 (4th ed. 1964).
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1* We do not go so far as to conclude that these circumstances
indicate that hydroelectricity is not a beneficial use per
se. Indeed, the legislature has explicitly recognized it as

-—-such. MCA 85-2-102(2). We note, however, that it is
arguable whether such a legislative sanctification insulates
otherwise beneficial uses from being wasteful in particular

._. circumstances., A certain manner or type of use may not be
"beneficial"™ in some circumstances despite the fact that
such a use normally belongs to a category of uses that are

- regarded as beneficial, For example, the irrigation of
phraetophytes as windbreaks or as soil cover may not be
beneficial in the face of wide-spread upstream demand. See

generally, Southeastern Colorado Water -Conservancy Dist, v,
Shelton Farms, Inc., 187 Colo.- 181, 529 P.2d 1321 (1979).

The test of beneficial use is necessarily one of comparison;
only when the concept is juxtaposed with its counterpart of
"waste" does it become meaningful. C{ompare 85-2-102(2) with
MCA 85-2-102(13). A determination of beneficial use cannot
be made in vacuo and inevitably involves assessing the
relative benefit from alternative water uses. See

generally, In re Deschutes River, 134 Or. 623, 286 P, 563,
294 P. 1049 (1930); Fairfield Irrigation Co, v, White, 18

Utah 24 93, 416 P.2d 6411 (1966); Blaine County -Inv, Co, V.

Mays, 49 Idaho 766, 291 P. 1055 (1930); Tulare Irrig. Dist.

Ve L1ndsaz~st;athmo;e Irrig, Dist,., 3 Cal 2d 289, 45 P. 2d Loy
972 (1935), Trelease, onge a ene

Use in the Law gﬁ S :f g st:eamg, 12 Wyo. L J 1 (1957) #%f

The test appears to be one of whether the partlcular u e 1n
a given set of circumstances can ever answer to the '
fundamental purpose of the appropriation system. This is in
contrast.to the .individualistic weighing of competing ___ —
benefits from competing uses that is characteristic of - <
riparian law. See generallv, Restatement of Torts, §850.

Hydroelectric production of the magnitude at Canyon Ferry
bears certain earmarks of a use that is odds with the

purpose of the appropriation doctrine. First, great "need" .
for water arises irrespective of the arid environment that
prompted abandonment of the riparian system. See _generally,

Mettler v, ‘Ames Realty Co,, 61 Mont. 152, 201 P. 702 (1921);
Coffin v, Left Hand Djitch Co,, 6 Colo. 443 (1882). The

appropriation system was spawned at a time when federal land -
policies encouraged the development of small family farms.

See generally, California Oregon Power Co, v, Beaver
Portland Cement Co,, 295 U.S. 142 (1935); Thorp v, Freed, 1

Ment. 651, (1871). The priority afforded by the system
provided security needed to develop irrigation and diversion
works; the insistence on beneficial use assured the
wide-spread development of water. Hydroelectric production
tends to emasculate the latter purpose and insist upon the
former.
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gome measure of the concern for these types of developments
~ can be gleaned from judicial treatment of trans-basin water
(/ diversion projects and their effect on the water supply in
__ _ the area of origin. "Waters primarily belong in the _
watershed of their origin, if there is land therein which
requires irrigation. ... Courts have many times sustained
_such foreign appropriation, and perhaps each case should be

determined on its own individual merit.” Galiger v,
McNulty, 80 Mont. 339, 356, 260 P. 401 (1927); see

generally, Spokane Ranch & Water :Co, v, Bealty, 37 Mont.
342, 96 P. 727, 97 P. 838 (1908); Hansen v, - sen, 44 Mont.

350, 120 P, 229 (1911); Thrasher v, ‘Mannix and Wilson, 95
Mont., 273, 26 P.2d 370 (1933); Meine v, Ferris, 126 Mont.

210, 247 Pp.2d 195 (1952). This wary treatment of

trans-basin diversions must be attributed to the
water-intensive demands of such projects and their effect of
eliminating return flow benefits in the area of origin,

since nothing otherwise appears intrinsically wrong with

such diversion practices, and in view of the difficulties
inherent in defining a trans-basin diversion, per se. See
generally, Orchard & City Irr. Dist, v, Whitten, 146 Colo.
127, 361 p.2d 130 (1961). Here, the Objectors transmit the
alter ego of water across expansive electrical transmission
systems. Like most trans-basin diversions, the use of water
for hydropower generation characteristically commands a _
basin's water supply without reference to alternative water " »
needs within that basin. : ' E

" Moreover, it is appropriate to observe that the ‘generation
of electricity is not truly water—dependent. Even in an age °
of legislative encouragement of renewable resources for
electrical production, see generally MCA 69-3-601 et seq.,

. MCA 90-2-101 et seq., 42 U.S.C. 8201 et seg., some . ..

production may be expected from fossil fuel. - This would
occur in instances where dependence on hydroelectricity
frustrates upstream water-dependent enterprises; this is
especially the case where such fossil fuel electrical
generation would only be needed during long~term, critical
water conditions. o . -

Finally, we note that allowing such large uses of water to

control large drainage basins is not conducive to a

reallocation of water to more efficient or more productive
““uses. As noted in the Proposal for Decision, transfers of -

water in the appropriation scheme are fundamentally matters
" of the marketplace. However, water uses are not -

conveniently reordered to more beneficial uses if a 1arge
proportion of the supply is held in monopolistic control.

We do not ground our decision on a conclusion that the -
Objectors' uses herein are not beneficial to some extent.

It is arguable that the legislature must have noted these

; fundamental attributes of power production in characterizing
; "power” per se as a beneficial use, and that the legislature
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has chosen to tolerate the inevitable effects of such use in
order to realize cheap energy production. See-also, In re
Monforton, infra. We also note that, on occasion, the

-.legislature has provided that power generation is o
subordinate to other uses. MCA 85-1-122 (1979). ©Nor do we
venture an opinion as to whether a federal designation of
power as the purpose of a project precludes a state from
characterizing a part of that use as waste as against the
claims of upstream juniors.

! wWe will not invade the province of the Public Service
Commission to inquire as to whether Montana Power Company's
exercise of its appropriation is a practice or act
"affecting or relating to the production, transmission,
delivery or furnishing of ... power that is "unreasonable,
insufficient, or unjustly discriminatory."™ MCA, 69-3-321.
such a determination is outside the scope of those factors
enunciated in MCA 85-2-311, and it is a decision entrusted
in the first instance to the Commission. Thus, we need not
speculate as to whether a utility's duty to "furnish
reasonably adequate service and facilities,™ MCA, 69-3-201,
may require a change in its water practlces, or whether said
duty runs to persons not complaining in their status as

utility customers. See State ex rel. Public Service
Commission v, District Court, 107 Mont. 240, 84 P.2d 335

(1938) ("Public utility ... statutes were enacted for the
benefit of the consumers of the utilities' products, and not
to arbitrate controversies between the ut111t1es and prlvate
persons.“} at 242, 23 2

.12 Tt is arguable that even if the Bureau's means of diversion
are reasonable as against the claims of upstream
appropriators, the impact of future diversions must
nonetheless fall on the Bureau. Ordinarily, where the
senior's manner of diversion is "reasonable”™, the cost of
1ncrea51ng the efficiency of a diversion means falls on the

junior appropriator. See State ex rel, Crowlev, supra;

. Colorado SQ:;ggg v. Bender, supra; Pima Farmg Co. v,
octor, 30 Ariz. 96, 245 p. 309 (1928). Here, however, the

cost of acquiring other energy resources that will "firm—up"

__ aggregate energy supplies can best be left to the senior.
The "free-rider" problem will undermine any strategy by a
prospective junior to implement the same, Attaching the
cost to the senior power entity will not undermine its
competitive position, because it does not operate in a
competitive environment. See generally, 43 U.S.C. 485(h),
16 U.S.C. §8255, 42 U.S8.C. 1752, City of Santa Clara v,
Klepp, 418 F. Supp. 1243 (N.D, Cal. 1976), MCA 69-1-101 et
seg. One might suppose that such costs can perforce be
widely distributed to ratepayers and may include the Jjunior
appropriatior.
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144 (1961), see also, Reasonab umping Levels under -

Moreover, the remedy of purchasing very senior rights in
order to assure a flow in dry years, will be easier to
effectuate by the hydroelectric user. Transferring that
senior right to another consumptive use in whole or in part
might easily violate a particular junior's vested right to
maintenance of the stream conditions at the time he made his
appropriation. See generallv, MCA 85-2-402, Whitcomb v,
Murphy, 54 Mont. 562, 23 P.2d 980 (1933); ane -Ranch -
Water Co. v. Beatly, 37 Mont. 342, 96 P. 727 (1921);

- Featherman v,. Hennessy, 43 Mont. 310, 115 P. 983 (1911);

‘He
Creek v, Bozeman Water Works Co., 15 Mont. 121, 38 P. 45a9.
(1894); i ine Land & Reservoir -Co, v, City -

Golden, 129 Colo. 575, 272 P.2d 629 1954. ©Little difficulty
in the latter regard can be expected for non-consumptive ~
downstream users.

Since the seniors here appear to be in the best economic
position to alleviate the waste by the construction of
additional storage or the purchase of instream rights
without a loss in value to the underlying use, it appears
that the cost of diversion alterations necessary to
accommodate the full gamut of the Objectors' projects should

fall on such seniors. See Bagley, t s Law and
Public Policies Relating to Ground Water, 4 J. Law and Econ.

Appropriation Doctrine, D. Grant, infra.

We decline to expressly rule on this question,: however, = . ' .7

because the "economic reach"” of the Objectors, see gglg;ggg'i

Springs v, Bender, supra, is so closely intertwined with the
quasi-public character of their electricity services. See

Sherlock v. Greaves, infra, that is, the extensive

regulatory authority over "public utility" type properties ~ .7
make problematic the application of water law concepts where -
such concepts define the duty of a utility acting as an
appropriator to take certain measures in relation to its
appropriation. It is one thing to conclude, as we do

herein, that a "utility" has no property interests as

regards the claims of others, and quite another to ground

our decision on ‘a consequence that is subject to the

regulatory control of another tribunal. - : '

' The Bureau disagrees with the Proposal for Decision's

description of "drafting from storage” .in anticipation of
future inflows. We accept the Bureau's description of
"controlling inflows"™, although it does not affect the
analysis.

We note that deference is due to ﬁhe Bureau's construction
of the statute it implements. Udall v, “Tallman, 380 U.S. 1
(1965): EPA v. National Stone Assogciation, 449 U.S. 64
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(1980). However, deference does not amount to abdication.
(’ This is particularly the case in circumstances such as those
presented in the instant record where the subject matter
~does not involve issues that are largely complex and
‘technical, and within the agency's expertise., §See E.I.-du

Pont de Nemours -& Co, v, Train, 430 U.S. 112, 135 n.25
(1977); Natu “Resourc Defense -Counci -Inc nited
" States Envtl, Protection Agency, 656 F.2d 768, 774 (D.C.

Cir. 1981). Moreover, unrestrained deference to a
construction that is not firmly rooted in statutes which
define a clear federal purpose would frustrate a context
where provisions are read in light of Congress's historical

reliance on state water law. See U,S, v, California, infra.

As noted in the Proposal for Decision the Bureau's position
- is fundamentally at odds with the Congressionally stated

purpose of Canyon Ferry. We are not persuaded by the
Bureau's reference to language in the Pick-Sloan Plan which
describes the intent of the overall development program for
the Missouri Basin, as opposed to those provisions which are
directed at Canyon Ferry's role in that program. Of central
importance are those specifics of the plan which relate to
Canyon Ferry and contemplate smaller turbines, greater
fluctuations in net head, and a marketing plan to "firm up"
energy from diverse federal developments. Viewed in total
these provisions contemplate a greater use of stored water
than that currently used by the Bureau, in order to

F reregulate the river for downstream hydropower demand and

[ ~ allow upstream development to proceed. - =~ ' = '

The Bureau's assertion that 300,000 acre”feet‘of“water-ié
available for upstream development also runs against the
grain of the Pick-Sloan Plan, Even if we assume that the

water is not sufficient to foster the federal development
assumed in the Pick-Sloan Flan. We do see where Congress
inevitably frustrated contemplated development by the very
language it authorized in it. The fact that some of the
anticipated development was contingent on storage projects
does not alter our conclusions. Such storage, by terms of
the Plan was necessary to overcome local physical
deficiencies in supply. Further, the needs of just the
contemplated direct-flow projects would result in a
-~ -~ -————@epletion exceeding 300,000 acre feet. -Moreover, even

upstream storage, such as that contemplated by the
"pick-Sloan Plan, is a depletion to the Bureau's asserted
needs, since spills at Canyon Ferry in virtually all years
do not indicate a surplus over capacity, but rather only
reflect the inherent uncertainty in forecasting runoff. 1If
the amount and time of runoff could be predicted with
precision, the Bureau could, and we assume would, use more
water in the preceding water year. To the extent that

/ upstream storage appreciably modifies the runoff equation,

( it too can reduce Bureau use.
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waterway. Such settlements can occur by agreement, 18 CFR
“313.1, and they may also be imposed on an annual basis, 1877 =

The agreement between the Bureau and Montana Power Company
that was appended to the Bureau's brief is irrelevant to the

“instant problem. In part, the agreement details a

rcoordination plan® for maximizing power among the
Objectors' facilities. While we agree that the exercise of

water rights may be modified by contract, we do not see

where parties may "contract" for a water use that is not
reflected in the substantive law which defines the body of
the agreement. As well, we do not see how persons who are
not parties to the agreement, including this Applicant, are
in any way bound by the terms thereof., Insofar as this
proceeding is concerned, the focus remains on the asserted
water rights that are the subject of the agreement. We also
note that, while the agreement purports to leave the
respective parties' water rights sacrosanct, the entire
thrust of the agreement is to define when and how waters
will be used. Thus, the "hand-in-hand"™ thrust of the
agreement argues that the Montana Power Company cannot be
adversely affected when the Bureau is not.

The second-prong of the agreement appears to be directed at
settling the headwater benefits that are inevitably

generated by Canyon Ferry. The Federal Power Act requires

that licensees pay an equitable share of upstream federal or _ .
federally licensed projects from which they benefit. 16

U.S.C. 803 (f). This provision, however, cannot be read as

a federal allocation of the source of supply that /is geared

to the structure of the payments. 1Its purpose is, as a - . ©

financial matter, to allocate costs where benefits lie,:ahd f
thereby encourage sound hydroelectric development of the -

CFR 11.25 et seq. Thus, settlements for headwater benefits
flow from the facilities' attendant water rights, not vice
versa. We will not dispose of the present controversy on a
claim by the Objectors that a denial of the instant
application will make it easier to settle the heaawater

_benefits provided by their existing contract. -

The water controlled by the Bureau are not “augmehtation"'

waters.- Augmentation waters are those waters which are S

delivered to senior users when junior needs would otherwise
be out of priority. 1In effect, such appropriations can move
water uphill, and allow junior users to proceed in the face
of senior demand by an exchange that satisfies the serior
need. 1In c a Poudre Water Users Ass'n v acjer
adows, supra, water was held in storage to offset senior
demand when junior users of the same source of supply
infringed on the senior users. Thus, by means of an
exchange system, the junior "used" the stored waters to
augment the source of supply. §See generally, Brennan V.
Jones, 101 Mont. 550, 55 P.2d 697 (1936).
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Augmentation waters, however, never form in and of
themselves an appropriation of the water resource. They are
protected only to the degree necessary to effectuate the
underlying use. Augmenting stream flow is no more a use of

water than dralnlng gravel pits., See In _re EKenyon Noble,
tme der; Western Ditch Company v, Bennet, 106 Mont.

422, 78 P.24 78 (1938) (construction of drain ditch in 1901
does not amount to appropriation).

The Bureau's returns to the Missouri River are in no way
dependent on the specific amount of depletion created by
upstream users. Rather, they are a product of the
Congressionally contemplated power production at Canyon
Ferry. Incidental benefits to other water users from return
flows do not characterize such increased flows as
augmentation water. As noted in the Proposal for Decision,
all appropriations that are non-consumptive to any degree
provide water at a displaced place or time. ‘Such return
flows do not demand payment from any subsequent user;
indeed, such subsequent user has a vested right to the
maintenance of stream conditions which existed at the time
of his appropriation. See (reek v, Bozeman Water Works Co,,
15 Mont. 121, 38 P. 459 (1894); wWills v, Morris, 100 Mont.
514, 50 P.2d 862 (1935); Woodward v, Perkins, 116 Mont. 46,
147 P.2d 1016 (1944); Galiger v, McNulty, 80 Mont. 339. 260
P. 401 (1927); Rock Creek Ditch & Flume QQ. v, Miller,
Mont. 248, 17 P.2d4 1074 (1933). As noted in the Proposal

- for Decision, it makes no difference whether .such returns .
are prompted by a use of water bearing the earmarks of
developed water. This is not so much a result of the
problem of proof noted in the Proposal for DeC151on, as. 1t

" is ‘a ‘product of the maxim that an appropriation is a ™~
usufructary interest. Water that has served the needs of an
appropriator is public juris. X v cNu » 80 Mont.
339, 260 P. 401 (1927); Roc ee it Flume Co, v,
Miller, 93 Mont., 248, 17 P.24d 1074 (1933). Problems of
proof will answer to the evidentiary hurdles.

We do not mean to intimate in the Proposal that Montana
Power Company might "call out" upstream users if the Bureau
should abandon any part of its appropriation where the
returns at Canyon Ferry are still greater than the natural
flows., 1In this regard, Canyon Ferry is nothing more than a
massive tributary under artificial control. Montana Power
Company may not under such circumstances "move its point of
diversion™ upstream from such a tributary. See Columbia

Min, Co, v, Holter, 1 Mont. 296 (1971); ompson : vey,
164 Mont. 133, 519 P.24 963 (1974); Ha eace-8ta

Co., 109 Or. 93, 216 P. 757 (1923)., 1In all other events, of
course, the upstream appropriator is also entitled to have
the Bureau's use maintained in a manner that is

substantially the same as it is now. See Vogel v, Minnesota
and & Reservoi , 47 Colo, 534, 107 P. 1108 (1910).
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17 We note, however, that the Federal Power Act, 16 U.S.C. 79%la

. et seqg., contains numerous "anti-monopoly" provisions.
Licenses for the construction, operation and maintenance of
power works are limited to "a period not exceeding fifty
years." 16 U.S.C. 799, see generallvy 16 U.S5.C. 797(e). At
the end of the original license periocd, the project may be
taken over by the United States or another licensee under
specified conditions., 16 U.S.C. 807, 808. 1In taking over
the project pursuant to a new license, the new licensee is
not required to provide reimbursement for water rights in
excess of the reasonable cost of acquisition by the original
licensee. 16 U.S.C. 807(a), see also 16 U.S.C. 797(b) (cost
statement shall include "price paid for water rights").

Moreover, any licensee must maintain "amortization reserves”
out of surplus monies earned over a "reasonable rate of
return upon the net investment." 16 U.S.C. 803(4), see_also
16 U.S.C. 796, see_generally 16 U.S.C. 803(e). These
amortization reserves may be used to reduce the net
investment of the licensee which, in turn, reduces any
payment to that licensee if the project is taken over..

The structure of these provisions argues that any water

right held by Montana Power Company is necessarily a

defeasible one, and that Montana Power Company cannot be

madversely affected" in its status as a prior appropriator - ,

unless and until depletions_undermine its ability to recover
" a "reasonable rate of return on 1ts net investment“ 1n the

project. See generally, Federa mmissi
Mohawk Power Corp., 347 U. S. 239, 74 S. Ct. 487, 98 L.Ed.

666 (1954); bama -Powe mpany v, Federal Powep-- -~ oo

Commission, 482 F.2d 1208 (C.A. Ala. 1973); Eirst Iowa
Hydro-Elec, Co-op v, Federal Power Commission, 328 U.S. 152.
90 C. E4. 1143, 66 S. Ct. 906 (1946); Portland General Elec,
Co, v. Federal Power Commjission, 328 F.2d 165 (C.A. Or.
1964); Niagara Falls Power Co, v, Federal Power Commission,
137 F.2d 787, cert denied 320 U.5. 792, rehearlng denled,
320 U.S. 815; He - n, In v, Little
Co., 280 U.S. 369 (1930). ©Under this reading, no adverse
affect could occur to the Montana Power Company unless and
until the water supply was diminished to such an extent that __
revenues provided only a "reasonable rate of return.” See
18 CFR §2.15, l1sg, MCA 77-4-201 et seg. MCA 77-4-211,
"Art 19, MPC License, AA24.

The difficulty with this position is that said amortization
requirements matures only after 20 years of life, 16 U.S.C.
803(d), and the relevant rate of return may fluctuate. See
18 CFR §2.15. water rights cannot sensibly vacillate in
quantity and so, at most, this argument can be directed at
b "adverse effect” instead of the character of the underlying
right. This is the Applicant's burden to discharge, and
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there is no evidence in the record regarding Montana Power
Company's revenues versus the reasonable rate of return.

More fundamentally, the Act does not by its terms
"confiscate" or reduce the operating revenue of the
licensee. It only reduces the amount paid on relicensing.

The amortization regquirements do not in and of themselves
preclude the receipt of more revenue than provided by the
reasonable rate of return on the particular facility, except
insofar as the underlying water right is not treated as
having a capital value even at times of chronic shortage,

Compare, Mon -pa ptilitie 0, V allin i

— ___Mont, , 632 P.24 1086 (1981).
We also note that the Court in United States v, State of
Califorpnia, (9th Cir. 1982), seemed in dictum to

characterize power production by federal entities as a sort
of defeasible interest and described such a use as an
incidental benefit of such projects.

We express no opinion on the merits of such a treatment in
the present circumstances, particularly in light of the
specific Congressional declaration regarding power
production attendant to Canyon Ferry. 43 U.S.C. 485h, 43
U.s.C. 501.
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A T
AFFIDAVIT OF SERVICE
FINAL ORDER
STATE OF MONTANA )
) ss.

County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Co servatlon, being duly sworn on oath, deposes and
says that on ‘%;b¢¢/ _r 1984, she deposited in the United
States mail, £ mail, an order by the Department
on the Application by JEFFERSON RIVER ACRES, Application No.
11493~-541G,and Application by GORDON E. LANE Application No.
15211-s41G for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies:

l. Gordon E., Lane, Box 476, Three Forks, MT 59752

2. Ray Tocci, Box 886, Three Porks, MT 59752

3. Bureau of Reclamation, P.0Q. Box 2553, Billings, MT 59103

4. US Dept. of Interior, P.0O. box 1538, Billings, MT 59103

5. James Walsh, Montana Power Co., 40 East Broadway, Butte, MT

59701 -
6. Ronald waterman, Attorney, Helena, My (Krand cdeleyor)

7. T.J. Reynolds, Helena Field 0Office (inter-departmental mail) ?
8. Scott Compton, Bozeman Field Office (inter-departmental mail)’
9. Gary Fritz, Administrator, Water Resources (hand deliver) 3

DEPARTMENT OF NATURAL RESOURCES AND

CONS ERW
by, -K, fizéigh ‘

STATE OF MONTANA )
} ss.
County of Lewis & Clark )
on this 2<% day of &ﬁié/ , 1984, before me, a Notary

public in and for said stat€, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf j
~of said Department, and acknowledged to me that such Department
executed the same. O
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written.

A 4d. /

T ;f\,\ A'{‘)E Notary PYHlic for the State of Montana
T A '”.14 B} Residing\at Wntana
# Fog oo, b My Commission expires /=

CACE # s




T A ,  BEFORE THE DEPARTHLNT ]
) Or MNATUPAL PESOURCES AND CONSERVATION
OF W8T STATE OF MONTAIA
¥ R
¢ IN THE \ATTER OF THE ADPLICATION .. )
" .. FOR BENT "FICIAL V2TER USE PERMIT )
V?. 1120%-5417 RY JEFFERSON RIVED )
CRES ILID IN TEE IIATTOR OF THE ) ==ATOEAnL FOR DPESIZSICL
APPLICATIOE POP RIONDFICIAL WATER USE )
pEprIT IO, 15211-s41¢  EBY GORDON E. )
LANE )

X % % Kk k %k *k * K K

ty

1G]

uc

oo}
rt

ur to the [cntazna Vater Use Nct and to the contestec

case provigions of the lionteana Lérinistrative Procedures Act, & .

-feect per vear

Secticn 28, Township 2 Forth, Range 1 EZast, and szid water is to
he used for new irrication on a totzl c¢f e£ix acres nore Or less

locoted in said Sectien 28 from Aprii 18 threough Cctober 13




CAQLE H L

r.

:unapﬁroprlateo water avallable for the proposed use w1thout

' ' '
. ® @
The application of Gordon E. Lane seeks the use of 1.1l cubic

feet per second or 500 galleons & minute of water up tc 86

be

o
(6]

5

-

‘acre-feet per year fremfthe Jefferson River, said water
é;ve;ted_et points in the NEl/4 S5iW1/4 SE1/4 ané the SC1/4 SC1/4
HET/é of Secticn 28, Township 2 North, Ranoe 1 Bast.. Said waters
.are 1ntended to be used for 1rrlgat1en on ten acres on the wFlfé
and 30 acres in the SE1/4 of scid Section 28, from April 13
through October 15, inclusive, of any given year. The 2pplicant
appeared at the hearing in this matter by Gordon E. Lane, Senior,
and by Pay Tocci. .
Cbjections to each 0of these applications were fiied with the

Tepartment ¢f Fatural Resources and Conservation on bchalf of the

“ontana Power COﬂpany. These objectlons clalm generally that th'fe

e o

reserv01r 1mpoundments, and that_therehlstlnsuffLCLent eT‘*‘ugu o

ek o s -*_..

adverselv affectlnc tbe downstream water rlghts of the Montana_ti;

Power Company and other senlor approprlators._ ThlS Objector"
eppeared at the hearing in this metter by L rry Cruel and by

Counsel JOCL Lnce erson of Couch, Shanahan, Vaternan, and_Johnsontuweg__“

.ObjectiOns to each of these zpplications were also filed with

the Department of Naturazl Pegources ané Conservaetion on behalf of
of

the Buresu of Feclametion the United States of 2America. - These

ol

objections clainm cenerally thet the unapprepriated. water supply

bove Canvon Ferry Dan 1is

in the VMisscuri River Rasin

i




e r. ’

 insufficient for new irricational development. The objection
?/. also alleges tﬁat any nev irrigational development will acdversely
~affect the prior rights of the Bureau of Réclamation's'Canyon
Ferry and Helena Valley un t . Thi Cbjector appearcd at Lh
hearlng in thls matter by Hayne Treers and throuoh Counsel Gerald
Moore, . | |
The Department of Hétural Resources and Conser&ation appeared

at the hearing in this matter by T. J. Revnolds, Area Cffice

Field Supervisor for the Department's Helena office,.

IEITS

The appllcatlon ‘for benef1c1a1 water use flled in
this matter reflectlng the 1ntent10ns of thlS
approprlator. -fj;a * o

"”_'"7"““g“A 2 “A"Plat_Indlcatlnc Eheﬁaimensions of Appllcant s
' ' - Proposed place of use.’ LT UL e

; A-3 A surveyor' s description of a portlon of Appllcant 5.
£ ‘ _ pProposed place of use.

CA-4 A USGS map upon which has been located in brown the
Applicant's proposed Flace of use with the red dots
indicatinc the proposed pump sites.

m______p__ﬁg_s;;ﬁwm,A schematic ueplctlno this Applicant's proposed
: place of use ané that place of use of the hgpliC nt
Jeflferson Piver Acres, with the Lpplicant Lane's
Giversion points anﬁlc;ec thereon,

2~B A surveyer's description of z porticn of Bpplicant's
proposed place of use,

211 of 2pplicant Lane's exhibits were received inte the

o

( rocord.

CASE #H ol
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The Applicant Jefferson River Acres tendered two docunients as

exhibits for the record.

E=la& The application for beneficial water use permit
reﬁleCtlng-thls Applicant's.appropriative intent.
" 2-1b * 'A schematic of this Applxcant s pronoseo place of
s ' - use with the proposed p01ne of d‘ver51on deplcted
” thereon. Y

211 of the Applicant Jefferson River Acres' exhibits were -

received into the record.

The Montsna Power Company submitted the following exhibits.

sscuri Piver c¢reainage with

I"pPC-1 2 scheratic of the
tributaries illustr atec thereon, and the IppllCants'
proposed points of diversion CQy‘CteO Lhereon. -

'Fhotlces.of Approprlatlon
,clalms ev1dence:1ts fightto the.

MPC-2-8

& diges -
.fMontana Power Company clalns to‘o

exr flows as neasu:ed at

ppCc-10 A hydrograph of Flssourl RlV

i "’# '_‘_'F”’:““."_'_"f‘la I.'OI'IV *Dam. N

N

NPC—ll -1 conpllatlon of the perlods of sp111 at‘Cochrane

1BpCc-12 A craﬁh ceplctlna the v1eld of the hlssourl Rlver as
measured at. Fort Eenton, hontana, from 1890 to’ the_

present time.

FPC-13 A compilation of =?11ls at Cochrane Dam and at
_Cenyon Ferry for. the water vear '75-'76.

Roie:
=

The liontana Power Company's exhibits were recelved into t

recerc

The Tureau of feclamation tendered the fcllowing Gocumenis.

f*ACT U sl | -
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3
! BR-la A copy of agreement between MHontana Power Company
{/' ' . and the Bureau of Reclamation.
BR-Pi ,,’A hydrograph of the Missouri River flows with

attendant storage at the Canyon Ferry facility. -

ER-3a 2 compilation of the spill periocds at Canycn Ferry.
BR-4a - A hydrogreaph depicting the average flows of the

Missouri River at Canyon Ferry.

The Burezu of Reclamatiocn's e“.;glta vere received into the

record.
The Department ¢n its own behalf offered three exhibits.
D~-1 Ak document entitled "Analysis of Water Availability
ESEE Colgtn EEL iy
D=3 n memorandun prepar by & Degartnent enmplcovee
7 &

ed
reletincg his inspection of the application of Gordon
E. ane. R . L s _ R o S5

Lo e EE - O

IKA memorandun prepared by a.Departmentmenployee
;relatlng his 1ns ect10n~offthe Jefferson ﬂlver Acred
appllcatlon. : .

record A,:;‘juir';:_ff;"

The Montana Pover Company propcunded certain "liotices of

Aprropriation” which are ‘claimed to evidence-this-entity's-—rights — e
to the usze of the water resource. These notices have not beecn

showvn to be cork-tenr evidence for such purposes, ané they are

hereby denied probative effect.

CASE # s
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" ' lMontana Power Company implicitly arcues that these filings

are prlma fa01e evidence ac to the rmatiers asserted therein by

- virtue or-uCH §0-810 et sec-—mhhlle these provisions have been

rnoealer by the "ontana Water Use nwt, Icx 85-2-101 (1881) et
.seq., tne leclslature most probably 1ntenoed to abrogate onlv the
procedures detalled thereunder for ev1denc1ng the approprlate

—

Lauyp SGC- 3(“&) - IL-.-

rl

right. ZSog ceneralIV, Mont. Zcnst., lri

vould be incongruous to eliminzte the evidentiary benefits of
properly filed appropriative claims at precisely that time thet

such benefits weculd be of most meterial advantage in the

M

djudication process that supplanted the historic procedures.

See cenerallyv IICA 85-2-201 (1981) et. sec.; see also Holmstron

Lerd Co. V. reacher Countv ’emlan CrecL Hater Dlsti, _-Hont.

same. See cenerallv, All ' Ve Eetrﬁg 69 Mont 373, 222 P. 4511H'”

G e

(1924); Vusse1she11 Va11ev Farnlnc & vaestock COJ V., Coo1ey, 86

Mont 276 283 p 213 (1029) hurrav v, TlaneV 20 Mont 260, 50

r, 723 (1807)- ?‘ccrns v. Deﬂeﬁlct, 126 ant. 2?2, 257 PE. 20 6“6

(1952); Peck v, Simon, 101 liont. 12, 52 P.2d 164 (1°3q). Indeed,

absen* =uch Ccon 11ance,'suc% LlllnGS are lncorpctent evicence,
beinc in the nature of self-serving hearsay. Galehen v. Lewis,

105 tont., 284, 72 P.2d 1018 (i937); Shapnel v, Yogle, 144 Iont.

A, 2906 P,24 103 (1964); ¢ilcrest v, Brown, 95 Hent. 44, 24 P.2a

141 (1833); Folmstrom Lang Co., supra.

CASE H s 0200 W
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The instant notices are governed by RCH 88-810, the statutory

provision regulating the historic doctrine of "relation back® and

providing for the filing of "notices of appropriation™ as an

_integral part thercof., See Bajlev v, Tintincer, 45 lMont. 154,

122 P. 575'(1912)-.Furrav Tinglev, supra. 89 813 is
1napp051te to the breééht-flllngs, as ttat statute contemnplated
the recording of water rights in existence upon the effective
Cate of the 1885 Act. The ptlority cates claimed herein are
inconsistent with such a vintege water right

An inspection of the présént notices revezls that éome or all

of the same are deficient in some particular or another. For

example, many ©of the notices have net been chown or by the terms

tnereof, Go HOL show that any notlce was,posted at the 1ntenaeo

e i i

R

postlﬁg the renulred notlce, the whole purpose of the statute

being to reCLlate the rlght of a prospectlve apnroprlator to'

relate his completea apprppr;atlonrback,tofthe prlorlty;date;set@“
by the initiation of the szme. Some of the instant notices are

not properly verified in accordance with the statute, rendering.

the whole of the same invalid. See Ilurrasv v, Tinglev, supré;

fhemrel v. Vocle, supra. NMoreover, liontana Power Company has

accauced no competent proof that it has succeeded to any right or

- L -
L.'d‘.l".n.

H
r:
rl
,1
wn
pas 4
™
‘L‘
'
'
! 1]
1
Tt
b5 7
]
',J
L
[ &3

irterest ¢f the prospective zgprop
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1

{/' ncnes Livestock Co, v, Tarreh, 103 Hont. 284, €2 P.2d 206 (1¢36);

Cook_v. Pudson, 110 Hont. 263, 103 p.2d 137 (1940).

Tven assuming, atéuenéo, howevet, tbet_tbe inst nt notices
are in SLrlCt compliance with the-statutory reguirements, they
nonetheless fail in the effect tiontana Power Conpany as51gns
them. Sala notlces serve merely o replace the Leﬁporarv postea

hotice, lusselshell Vallev Parning & Livestock Co. V. Coolev,

supra, and therefore can be at moct a prime facie indicatien of

)

-

what a prospective appropriator intencs to appropriate in the
future. The statute does not alter the well-established rule

that actual application of water to beneficial use or at least

completion of the déiversien works therefore is a prerequisite for .

n approprla ve rlght See Ballev v. Tlntlnoer,

relate

oenerall Gene

.2¢ 859 (1975);' The measure of Kontana Power Company '8 water;c

E' turE'CorotAv;

(d‘;,

rlcht renawns that cuantlty of water put to beneF1c1al use over a

reasonable perlod of tlme, Jheet YV Cameron, 64 Hont;};sé,KZlO P.

761 (1022}, anc therefore in any event Iontana Power Company RUs:c

supplement-the instant. otlce swith..proof - establlshlng the sene.;;it

Polmstron Land Co, V. tleacher Countyv Mewlan Creek Water Dist..,

35 (1038)} tiszonla

[oN]
VS

i

sunra; Iron v, Evde, 107 lont. 84, 81 P.2

r.ight & Water Co, v, Hucghes, 106 Mont. 355, 77 P.2& 1041 (1938);

r"iles v. Futte Flectric Co,, 32 I"ont. 56, 77 P.2d 1041 {(1G38).

CACE H seun o
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Similarly, although properly‘filed notices may be a prima
'.fac1e 1na1c;t10n of the priority of a particular right, ¥Vidal v,
¥ensler, 100 mont. 592, 51 P,2¢ 2’5 (l 35;, tke ins t;nt notlce°“
.are redundant in this regard, as other proof sufficiently
7éstablishe§ Montana Power Company's statuts as a‘ptior
appropriator for present purpéses. ‘§gg MCE 85-2-311(2).
I'ontana Power Companyv also refers to the so-callecd
"Broadwater case® as probative of the scope zné extent of its

: -

existing rights., See lMontana Power v, Broacuvater-l'issouri Water

lger's 2gg!

3
A
-

50 F. Eupp. (Hontana 1242). That matter purportad

ne the same richts that Montana Power Company claims

0y

to ceter

I3

-\

herein, except feor thoce related to the Cochrane Dam a0111tv in

relatlon to alleaed 1nterferences by upstrean approprlators{

Clearlv none of the statements reported‘ln that case. are_

'—“—*“téeterﬂ1n=tlve of hontana Power‘Company s—rlgbts—as—{egards—the——t_”

Appllcants. A judgment spea?s through 1ts decretal langudge, ana

a void determnination necessar1ly stands mute. Ca1lceg V.,

McMults, 80 Mont.'339,'260 P._40l (1927).”:M0reover,“thé}
Applicent herein was not 2 party to this rproceeding and therefore
cannot be bound by determinaticns made therein. 17ills v,'ﬁofris, TR
100 Mont. 514, 50 ©.2d 862 (1935). |

Thether or not these master's findings are entitlec to any

rprobative value, however, demands a closer inspection of the

affect of & f£inding of lack of subject matter ]urlSOlCLlon. it
is well settled that such a determination reflects a conclusion




W @ &
‘1 thét 2 particular court had in fact no power to adjudge the
{/ i-particular_dispute before it. That 'is, any purported

W aa

~aéjudication of the matter is entirely void. See_generailv Sloan

=

v, Bvers, 37 HMent., 503, 97 P. 855 (1802Z). The pu rtea

judgenent cannot consccuenéiy meke.any sorf ef-a prima faeie cese
?[_for the Objector Nontana Dower Company, nor is it\eq?itleﬁ to any

starie dec1oes effect. |
It does not ineviteblv follow from this, however, that all cf

the subsidiary ené-procducts of a litication subsecguently found
- Fy

wanting for lack of subject matter jhrisdiction are void fer cll

puroses., Cfee cenerallv, Doccett v, Johnson, 79 Mont. 499, 257 P..

267 (1227). Unless the error invelving the subject matter

*urisdiction 1.8 ecreg*ou the sene or 51ﬂ11ar notlve for the,

7.4-'[ the solemnltj BE the OCCaSlOD reflected An the oath df th

T G PR

‘w1tnesses is not necessar1ly v1t1atec by a subsequent reversa1 on s,

- Tar.

gppeal. These are elemcnts oL the probatlveness of statementsf

made in the course of a proceealng that are not neceesarlly

¥ S

affected b“ jurlSGlCt ona1 concepts. Fee cenera[lv, IPE Ru‘e

g4 (k) (1) .

It is trle thet et lezst some cf Lhe lgnauace in Re

Colbert's Estates, 51 lont. 455, 152 P. 1022 (1215), went further

in similar circumstances to the effect that such evicdence is
tzinted bv the lack ¢f the power of the court to .entertain the

same. FPowever, this case is itself inconsistent with other water

CASE H s -




5-—~~—~——shouid havemthe sane prebat1ve~force as aijudgnent~regularwin'

persons not party to such a decree so as to evidence the scope

'matter. * The appllcans is without opportunluy to cross exanlne

.
!
'

disputes in which prior cdecrees are admitted in evidence acainst

and ercent of ex1st1nc water rlchts. Cee Galicer v, lighuity, G0

(V8]

I'ont. 332, 260 P. 401 (1827):; Cook v, Hudson, 110 liont. 263, 10

‘P.2¢ 137 (1940); gherlock v, Greaves, 106 Mont. 206, 76 P.2¢ 87

(1938); wills v, Morris, 100 Hont. 514, 50 2.2d 862 (1935) .

Decrees entered pursuant to water adjudicaticns are not
foundations of title, but rather merely affirm and recognize the

pre-existing appropriative interest. Cee {resson Consolidated

coléd »ininc & Minine Co. v, Whittesn, 139 Colo. 273, 338 P.2¢ 278y

Cline v, Whitten, 144 Coleo. 126, 355 P.2d 306 (196C). Therefore,
since these judcments ere acdmissible, 1t nust be for the reason

tbas the procedures assoc1ated therew1th are such that thlS

fcrn if the 1n01c1a of trussworchlness are the same or 51m11ar._f-

It is not, hcwever, necessary to flnally resolve tnls'"

the witnesces that formeé the precicate for the Lrcacwater case,

documentary form are not necessary for decision.

T+ should further be noted that the Applicent Corcon E. Lane
nov only helcés the bare legal title to the proposed place of

use. The lande descriked as the place of use are now cwned in




-

: @ ®
\ :
part by Ray Tocci, who appeared at the hearing in this matter ana
this person among others can be regarded as the equitable owner
of any rights evidenced by any permit in this matter. T
The hearings examiner, after_considering the evidence herein,
and now. belng fully aov1sea 1n the prenlses, does hereby make the -

follow1ng Flndlncs of Fact, Conc1L51ons of Law, and Proposed

Qrder.
' FINDINGE OF FACT

1. The Department has juriscdicticn over the subject 7a;ter

herein, ané by the appearance of the parties, has jurisdiction

cver the percons 1nvolved. ,ﬁ;.

the place of use will not grow the crops 1ntendea b} thlS

Applicant w1thout the use of irrigation- waters.

4, The waters claimed by Gordcon I. Lane woula be of m;;er‘al"

‘benefit to him or to his assignees or grantees.

‘5. The use of 500 gallons a minute up to $6 acre-rfeet per

yvear is a reasonable estimate of the cuantitv of water requirec

for this Applicent's purpose, and sald amount will not result in

the waste ¢of the water rssource.

§. The intended crop ¢f potatoes will recuire the use of
i Jod a




@ ]
! 7. The Applicant Gordon E. Lane intends to divert the water
by means of a pump and pipeline, the waters therefrom to be
~applied to beneficial use by means of a sprinkler systemn.
_8. Seid means are customary and reasonable for their
1ntended purvoses, and the exercise ¢f this diversion schene w11¢
" not reeult in the waste of the water. Vesource.
©. The 2pplicant Jefferson River Acrec intends tc use the

2

Water resource for the irrication of lawns ané cardens.

10. Lawns and cardens cannot be maintained without the use
of irricaticn waters.
11. The use of the waters claimed herein by Jefferson River

Acres vwould be of mzterial benefit teo it end¢/or its members.

L 2 The use ot 100 GallOﬂS a mlnute up to 11 acre feet per

vk ‘—M—-‘-

a reasonablefestlmate o: the quantlty,of water quulred

o . & -t

yee:';s

! .;‘

‘Appllcant's purposes, and the use Jof thlS quantlty w111:

not result 1n the weste of the water resburce.

13 Jefferson Plver Acres proposes to dlvert the.water=

- oo .”,

Clalﬂed he:eln by ‘means of a purp and plpellne and a system of

bocster pumps to drlve the water to the ultimate place of use.;

caear BT

14, The ulver51on means proposed by - the Appllcant Jefferson

River Mcres are customary and reasonable for its intended

purpoeoses, anc the ey erc1ﬂe of thece c1ver51on works will not o

result in the waste of the water resource.
15. The uses of the Applicants herein zre beneficial uses.
16. The source of supply of the waters claimed by the

Ipplicants hereln ie the Jeffercon EBiver, which i3 at all tines

of the year a tributary of the Missouri River.

CASE el
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17. The uses of the Applicants herein will be substantizlly

COWSUWPLIVE. That is, a substantial amount of the waters

liverted will be 1ost to the source of suvaV

18. .The Bureau of Reclamation uses waters of the Missouri

"-ﬁiver at its Canyon Ferry Fagility for the proauctlon of

eleckrical power. The maximum turblne ca pa01ty at Caryon Ferry
is 6,250 cubic feet per second.

1¢. The RPurezu of Peclametion also diverts water to the
Helena Valley Irrigation District for agricultural uses and to
the City of HYelena for municipal uses. The Bureau aiverts 750

cubic feet per second for these described uses during portlons of

?Arny Corps of L"ng:q.rzeers.. and the Bureau of-Reclama 1on clalns no,

- '.

'"m*“rrghtﬁor 1nterest—in—the_watetswaccunulatlng thereen ——Ehe4Buueau;;;i¥ﬁwu

of Peclamatlon fllls,'refl ls,'and otherw1=e succe551vely-fills;g;}"'

this storage structure throughout the year.
22. The BLreau of Reclamatlon operates Caﬂyon Ferry Eor

mointain as much carry-over storage as possible. Primary

5]

eliance is made on direct flows of the llissouri. ~The Bureau's . __

s}
=

practices of saving its storage water for potential use in future
vezrs of low flow is an unrezsonable one and czid practice
results in the waste of the water resource.

‘23, The Burecau diverts ané otherwise controls a guantity cl

.’)

water in exceses of its needs.

(A RE .4 -



‘o ‘e . .

24, The Montana Power Conpany owns or contrels a number of
[/ hvdroelectric facilities on the liissouri INiver mainstem below
Canyon Ferry.

4

25, IThe Hontana EoygF_Company's Cochrane facility has a
capac1ty ef approx imately 10,000 cukic feet per second and

:'fFontanq ‘Power Corpany has usnd such a cLuntlty for the proauctlon'
cf electrical power for sale., The Montana Fower Company at itc
Cochrane facility also maintains and controls a reservoir with an
approximate capacity of 5,750 acre-feet., liontane Power Company
£ills, refills, and otherwise successively fills this reservoir

throughout the vecr.

26. lontane Power Company also stores guantities of water -at

its auser Lake fac111ty, at its Polter Lake fac111ty, at 1ts,;

the FlSSOUIl;PlVEILHAT“

'27.: Whe MlSSOUIl Plver flows 1n excess of 10 000 cublc feet

run-coff, if at all. _ - TEE o o, 1c1f §ﬁ1£;ﬁZ35

28. The Rureau of Reclamation cdoes not rclilease water in 1té
Canyon Ferry operations in recognition of downstream prior water
rights, except ﬁhat trancfers of water and/or energy may be made
by acrezement between Nontana Power Company and the Bureau of
Peclamation.

26, The Eureat of Reclarmaticn in late winter or early spring
of any year stills by drafting from storage an amcunt ecual to &

i
L.
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noervobive estirotc of srnticincited snov-melt run-o
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30. The water uses of the Bureau of Reclamation provide a
(/ net increase in the Missouri River flows ¢uring substantial
‘portions of most years. That is, ‘the return flow from Bureau of
Peclamation uses will cften exceed that,volume of water
represented bv the natural flow of the IlSSOUrl measureo at the
lentrance p01nt at Canyon Ferry.( . -

31. Throughout substantial porticns of any given year,
lontana Power Company has historically used far less than 10,000
cubic feet per second for the production_of electrical power for
sale at-any'or all cf its facilities. | " x

32, The Applicants! posed use will not alter the historic

DIro

lity at liontana Power Company's
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=35.ﬂ;If-the,Bureau~maintaiﬁed‘Ehis_higtdfiéfﬁféctibéfdf%

d¥Vertiﬁc vater at Canvon Ferry, there would be v1rtually no
___._yearg in which water would be aVEE?b1e for upstream congumptlve_”w_;v B
use -after August ‘9, Moreover, if the Bureau should maintain its
current customarv method of operation, in most years there will
be no water avallche for new upestream uses after the ber1nn1n

part of July. Indeed, under the present oractices of the “chgu,

in meny yvears (epproximately 40%) there will be no waters

ﬁﬁﬁQF ﬂ A e )
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. avizilable for upstream consumptive use throughcut the year.
{/ 36. Missouri River flows in guantities in excess of 10,000
~cubic feet per -second only from aLproximetely ppril 15 to July 15
in re1eulvery goc water years. In some yvears, the Misseuri
River will never exceed 16,000 cfs.
:3?.' The Appllcantsf_propqsed_uee will not edversely_affect
the rights of prior appropriators. |

-

32. Some Montana Power Compary hycéroelectric facilities have
substantial sources of supply, €.g., the Sun, Dearborn and Smith

Rivers, that are not available to Canyon Ferry or cther LPC

fecilites.

= 1 s

curralled by reason of a:water shortage._;;pjl-

a2, The return flow fron the Bureau of Peclamatlon usee;%f:ffﬂ‘“
provicdes the only source for flows oF the MlSSOUIl River

lmmedlately downstream from Canyon Ferry,eexcept 1n 1nstances

nills wvater in bypassing suorage -

J

wvhere the Bureau éellberaeerv

waters derived from upstream KFPC facilities or otherwise, and

cept in those Fem ronths if any, Lbere the fTowslcf the
Missouri are in excess of the Bureau's storage capacity and

direct flow needs.
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CONCLUSIONS OF LAU

1. The Department has jurisdiction over the subject metter
herein, and by the appearance cf the parties, has jurisdiction
over the persons involved_herein. See generallv, MCA 85-2-301

_et, seq; (1981). Applicanté sré with a bona Eide infent to 5
appropriate water pursuant to fixed end definite plans, ana they

are not attempting to speculate in the water resource. gee

generallv, Toochev v, Carpbell, 24 tont, 13, 60 P. 3826 (1900).

The grantees of the Applicant Lane have cdemonstrated an
intent to use the water resource for agricultural purposes for at

least £0 long as the lands described by the place of use are not'

more profitable for_other purposes.t This 15 the most that can, be

the hearsay-by"e Departnent‘employeerthat concludesfthat'the““

..‘,".,_ ;

~assignees of he Appllcant Cordon Lane would be of materlal ?

benefit to- then, as the lands descrlbed by the place of use would“
not vield creps without the benefit of such waters. Selc uses
idide the wlbes of WERS ¥HAR B4R 56 B FegArOSd o8 BRMECMESle Ly
See KCA 85-2~102(2) (1581).
73. Five hundted gallons a minute up to ¢6 acre—feet per year
for tbe purpoges claimec¢ herein is a reasonable estimate of the

guantity of water recuired for the Applicant Gordon I. Lane's

purposes, and said amount will not result in +the waste of the

CASE# e
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water resource. Cfee generallyv, Sayre v, Johnson, 33 llont. 15, g1

(/ P, 389 (1905), l'orden v, Alerander, 108 liont. 208, ¢ P.2d 160

g T s e = s B o o

4, The use cof Jefferson R;ver waters for the irrigation of
lewns and gardens will be of mate;ial benefit to the inhebitants
of Jeffcrsoc River:Acres.‘the_cse of lodlgellons per mingte up

" =

1 acre-fect per year is a reasonable cstimate cf com musata iy

|

to
of water recuired for this ZApplicant's purposes.

The fact that the inhabitants of Jefferson River Acres may
haﬁe ground waters available for in-house domestic use, which
waters mavy be made aveilable for the irrigation of lawne anc
gardens, coes not obviate the cenclusion herein. This Applicant

lS entitled to use the 1nev1tably less ehpen51ve surFace water‘r..sw.

tn P S Tt A e ¢ "y R EE I E 5
X e o lan r e

'1t‘source, and procectVthe expensxvelmeans of dlver510n normally

'hereln bY means Of pumps, the waters thence to be conveyed by a e B

system of pipelines to be ultlnacelv appTled to use by a

sprinkler systen and related fac1llt1es,_“sald_means_are
cuctomary ané reasonable for Rpplicant's purposes, ancé the

erc1se o* these dlver81on schenes w1¢1 not result in tbe waste

-

of the water resource. fege ceneralTv State ex rel. C:ow1ey Ve

District Court, 108 Font. 8%, 88 P.24. 23 (1939).

-1

. There are unap;rckrlatec vaters in the amounts these
Applicants seek throughout the pericd guring which they ceek the

/ use of the water in at least some years. The issue of the

CAQE H gl



' availability of unappropriated hmter can best be addressed within
the context of the respective assertions of the Cbjectors to this

matter,

The Bureau of Reclamrmation claims rights to 7,000 cubic feet
per second of the flow of the Missouri River and richts to store

ur to 2,051,000 of said waters for the uses attendant to its

th

Canvon Ferry facility. Eoth of these fiqures are somewlat

spurlous in regqrd to the 1ssues of unapproPrlated ‘water. and.

adverse affect to prlor approprlators.

i:use.r-ﬁgg In re. Brown,_Proposcl for: Dec1s1on,-6/82 ):%

figures are tbe maximum guantities of water tbau can be used for

‘the related puproses, and are not representative of the actual

on-going rate of water usage. See cenerallv, Table I & II,
Department's Bﬁgiblb 1.

The fact of the actual use of such lesser flows is material
to the issues of "unagpropriated water™ and "adverse af

prior apprcpriators™, The createst cuantity of water

CAQE 4



beneficially used, while marking the boundary of the

(/ ~ appropriative claim as against subsequent appropriations, Zee

cavre v, Johnson, 33 llont. 15, 81 P. 385 (1805); Feathermen vy,

Fennessy, 43 mont. 310, 115 P. 983 (1911), Ouiclewv v, FcIntosh,
110 Mont. 495, 103 P;Zd 1067 (1240), is not an accurace barometer
fof the amouht of "unééprbpriated" w&ter available for a new
permittee's use. The appropriator's actuesl neec for uater at &any
civen time determines the scope and extent of his appropriative
claim at such times, notwithstanding that particular appropriator
may have used aAgreater guantity ¢f water for his particulér

-

purpose in the past. Cook v. Fudson, 110 liont. 263, 103 P.24 137

(1040); Cuiclev v, U'cIntosh, 58 ont 103, 290 2. 266 (1930);

Erenpan V. Jones,.IOI Hont 550 NCA 85-2- 412

(1081).'

( _{‘:fapplled

'5“9h

ouantlty customarily dlvertedjto that partlcularii

nax1mum quanultv 15 therefone nct dlsp 51t1ve of th :é;i% ehceiqfifﬁ" )

unagproprlateo or' suroluc" water. S g cenerally g g; Ve

Miecoula Public Service CO,, 91 Mont.'l36,_6 2.20_131 ( 33 ).

- . Indeed, to hold otherwise wduld-énCouraée7£héiwas£é 6ff§§$tz%;g;;j'
guzntities of this state's water resourceé, zn unlikely intention
to a;_;;bu@gﬁggﬁtﬁgﬁ;eg1f%EEEFe.V see “eﬁerallVﬂfa%}?n g,_ggtrig,
69 lont 373, 222 P.451 (1924); MCAR 85-2-101 (1881). '

Yor is the maximun gquantity of water historically utiiized
proba tlve as to the benchrmarks of advere affect to prior

PJ.
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assigned to new permittees,
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: legislature fully contemplated that demand would exceed supply
(r fronm time to time. Indeed, "first in'time,'first in right," the
talisman of the appropriative systém, See MCA 85-2-401(1), NCA )
85-2-406(1) (1981) is solely a rule of eilocerron in times of
shortage. Basing a test of adverse,affeCt upon the possibility
‘of infringement should the éermitteesrdisregaré his‘priqrrrf isJ”
therefore not reflective of iegislative intent. Illoreover, such &
construction would mandazte the waste of the water resource by
testing a permittee's claim against the direct years of record.
There are no unappropriated waters available for an apéiicahﬁ'g

use only when existing demand will, for all practical purpcses,

-

never leave a cuentity cf surplus water available for applicanth

__In re ronForton, Dept Order, 3/32,“f“f ;  e"‘5i"?;;j;fgl;;zaffw;w

The Bureau s clalm for a_storage approprlatlon at 1ts Canyon

Ferry facilitv is 1naccurate,1n eﬁtlrely the opp051te dlrectlon. “u

mhat 1s, the 24 051 000 acre-feet clalmed for storage 1s not

Lescrlptlve of the amcunt of wa ter the Bureau actually stores.

-

Pauher that cuantlfy oescr1be° the CgPaClty of the reservoir’ at a

ing le f1111nr, ana it has been the histocric practice of the
Bureau of Peclamation te £ill, refill, and otherwiee succeséively
£i1l the Canyon Ferry facility to keep thet reservoir fillec to
its sterace capacity, excepting the rop three feet thereof that

are allocated solely for flocd control purposes angd are

CAQE +# ol
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‘ controlled by the ﬁrgf Corps of Engineers. Thus, in any ¢iven
NETOLS e

(( year when water j zvailable in the Missouri in excess of that
\ f ) :
vz ‘direct flow needs, additonal waters of the

flow required for

. Missouri will be thrcc for future use. )
Moreover, the ﬂufﬁau undoubtedly also has available to it
1 ) , th

substantial cuanbiﬁigc of bank storage. That is, the storage of

-feet of surface storege vwill inevitabl

[
~

Yt <Rl

even two million 27
provide the hydres™* {c pressure to "impound" groundwaters within
the land area agis P A Canyon Ferry by inducing water movement
into the geologic v and by changing the direction and rate7 
of movement of acrs -7 influent g¢groundwater. Ti‘hen this
hydrostatic presc:. 'z renoved by drawdcwns, this water will in

time and 1n part t&%??&ﬁ?}?iallab%

e as surface flow.;

.,..-"
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1estored wauer at Caﬁy,;;ﬂ‘rerry is around the months of March and

....... -—ﬁpr1*~* Thls_1Oweg,_ﬁgz,_pf_atorage_ls partlally an 1nduced one,ir,z_gr

ity e

fostered bv draFte Aﬁrﬂﬁ. storage in ant1C1patlon of snow melt -_Vlu a
spring run-off. jzz:_/;;scu351on,-1nﬁra.; Thereafter in typlcal _;cht

vears, inflows to c%angzn FPerry will. exceed the Bureau s curreutJ:
-~ waters will be stored for future use.

water recuirenents,
P i 8 o w P : Turinge

These inflows are €<= marked enough that spills oecur dyring

- . Thereaft i pical

e Late I po— v summer nonthe, Thereaiter In typlcal

= “rgt part cf July to the first part of

-

-

vears from about tr <~
;.. == ~ear, when inflows to Canyon Ferry are

September of any gi”
& current water cdemands, weters will be

lese than the Bure:s -

cugment the direct flow of the iii

o




'

-ﬂ~~*~“**determ1neu"by-sprilswoverﬁits Canyon~Ferry*dan.

direct flow capacity, and waters:

‘Missouri River .Above Canyon Ferry Reservoir™ is an accurate .

. -
.
..

In typical years, the water flow of the Missourl River in the

: nonths fron Septenber through Novewber will acain exceed the

Bureau's current demands, and again thls excess hlll be stored

-On -some occasions, these early fall flows in the liissouri are

,sufficient.to cause spills athanyon'Ferry.' This typical

augmentation of Missouri River flows is probably not generated by

increeses in natural precipitation or "out of basin" supplies,

but rather is nost prcbably indicative of the cessation of
upstream diversions for.irrigation coupled with returns from
early seascn irrigation via groundwter percolation. Finally,
from arcund the end of November until the menth of April, inflows
from the Iissouri will cnce again fail to meet the Bureag'e

Wwill be drafted from storage to .

Sat "‘\ -»,, T

Eureau clalru that 1t s rlghts are saturated only at those tlmes't

that it is pbvs1cally 1moosszble for this entlty to take anyf”
larger share of the Hlssotrl Rlver.- To the extent that thls'ls

true, the Department's "Analysis of Water 2Zvailabiity on the

depiction of the consecuences cof this water use on new and future
uses of Missouri River water upstrear from Canyon Ferry.
The mere fact that the capacity of the reservoir et Canyon »

Ferry is sufificient to acccrmodete the volume of weter that the

Bureeu has historicallv imnounded therein does not, 0Ff course,




lezd ineluctably to the conclusion that such cuantity is the
(/ measure of the Bureau's appropriative claim. Beneficial use is

" . the base, measure, and limit of the approriative right. Horcen

Y. Alexander,rlﬂa ont. 208, 90 P.2d 160 (1983%); Swith v, Duff,

29 Mont. 382, 102 P, 984 (1909); Jacobs v. Harlowton, 66 Hont.

312, 213 P.244 (1923); Conrow v, ®uffine, 48 Hont. 437, 138 P.
1067

(7]

1004 (1912); ouiglev v, MeIntnsh, 110 cnt. 42%, 103 F.2

]

xS
et |

&

e/

(1040); Quvpn v, Phillinshure, 156 lont. 194, .26 855

(1971). The mere diversion of water does not constitute an

Cod

appropriation of it. Power v. switeer, 21 Donte. 523+ 55 P, 32

{1g2f).

mhe cuantity of water which may be claimed lawfully
under a prior approriation is limited to that quantity
~within ‘the amount claimed which :the: appropriator has -
' needed,}and-which.Within~alreasonab1e-xime he has =+ .

; .. . actually and economically épplie@qgofbéneficial?uéé“

- ';-E{Citaticns;gmiﬁﬁéﬁ)lfﬁzf'¢ompari§6nﬁbétween3@he; AL
e ~-principlesfrégulaﬁingftheéappropriqtibniand1mse~pffwt

is permissible 4t -may be said that "the principle of

beneficial use is the one of raramount ‘importance. - . .
_Allen v, Pefrik, 69 Hont, 373, .376-377, 222 P. 451 . ... -

(10240 . .- s S e et B S e

thile an appropriator. cannot obviously appropriate more water

a7 5

than his distribution work will carry, he may also not divert or -

eppropriate more water than is reascnably recuired for his

Purpose.

The appropriator's needs and facilities, if ecual,
mezsure the extent of his aprropriation. ... If his
needs exceed the capacitv of his means of diversion,
then the capacity of his ditch, etc., measures the
extent of his richt. ... If the capacity of his ditch
exceeds his needs then his needs meacure the -limit of
his apprepriaticn. ...

_ Pzilev v, Tintincer, 45 Hont. 154, 178,
{ 122 p, E75 (1i¢1l2)
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# The foreco*ng assumes tbat the feaeral covernment actlnc
through the Bureau of Peclanatlon is an "appropriator™ as that
term'is understood under state law. It is well-settled that the
Unlted States has plenary power over the water courses'ef”this.
natlon, elther through 1ts power to IENL¢ate connerce, ggg ﬁtate

of Oklahoma ey rel, Phillips v, Guv F, Atikinson Co,, 313 U.&. 502

-
‘o
=3

{

’

t1) s Iinited States v, Apopalachizn Power Co,, 311 U.S. 377

(

i
‘2
e

0}; United States v, Crznd River Ten puthority, 363 U.S. 229
(1960); or through its authority to provide "for the general

welfare," Ffee United States v. Gerieh Livestock Co, 358 U.S. 725

(1

"3

50). ®The issue is tberefore nct whet Congress may co, bﬁte

194A_' 33 U.S. C. S 701 et sec., Sectlon g of the Decenber 22,
1024 Act cet forth tbe parameters for the constructlon of th'

fac11t1es in tlls svsten.

SEC. 9. (a) The general comprehensive plan set forth
in Youse Docunent-475-ang Senate Document—181l,- —— i
Seventv-eighth Congrese, scccend session, as revised and s o
coordinated bv Senate Document 247, Seventy-eichth
Congress, second secsion, are hereby approved and the
initial stages recommencded are hereby authorized and
shall be prosecuted Ly the War Department and the
Depariment of the Interior as cseeelly as nay be
consistent with budcetary recguirenents. =
(b) The ceneral comprehensive plan for flood control
and other purposes in the Hissouri River Zasin apprcved
by the Act of June 28, 182f, a& modified by subseguent
fots, i herchy enperded to ingliide ¢ Horks reflitos

L
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to in paragreph (a) to be undertaken by the Vlar
Department; and said expandec plan shall be prosecuted
under the direction of the Secretary of war and
supervigion ‘of the Chief of Engineers.
(c) Subject to the basin-wide finGings and
recormendetlons regarding the benefits, the 2liocations
of costs and the repayments by water users, made in said
BEouse and Senate docuennts, the reclamation anG power
developments to be underteken by the Secretary ¢of the
Interior under said plans shall be governed by the
Federal Reclamation Laws (Act of June 17, 1902, 32 Stat.
388, and Acts eamendatory therecf cor supplementary
thereto), except that 1rr10at10n of Incian trust &and
tribal lands, and repavment thercfor, shall be in
accordance with the laws relating to indian lands
(@) In addition to previous authorizations there is
hereby authorized to be appropriated the sum of . : .
$200,000,000 for the partizl ecco.rl shment of the works ‘
to be undertaken under said expanded plans by the Corps
of FPngineers.
(e} The sum of $200,000,000 is hereby authorized to
be eppropriate¢ for the ngtlal ecocnp1lshrent of the
werks to be underteken under seid plans by the Cecre ary
of the Interior,

bl

A

nv*ronnental Derense Fund. IncL v, horton,’

e ey : i e y oy o

‘_"““***“Pont‘“1976);“aff d 1n—part ':evtdmln*par ﬁ_nvi—onmebt

e 2 o

'Fﬁnd,rlnc. v.' ndrus, 495 F.2d 848 (oth Clr ) t1979);5 Of central

im tance in the present matter is Senate Document 191 whlch

contains the Bureau of Reclamatlon S plans for development of the~
unper HMissouri. The Corps of Ingineer's cencerns for flood

- gafety and navigation reflected in House Documentﬂé?Svdo,nqtfi
concern the upper ﬁissouri directlf, and are of only peripherial
interest for elucidating the federzl purposes of Canyon Ferry.
Indeed, Senate Document 247 notes no essehtial disagreement
between the Corp &nd -the Bureau in developing the upper Iiissouri

storace for hycroelectric

£

Cxpate Dodthon: 247 BE pe 1.




‘with reclamation law.

'court dlsavowed prlo

Section 9 of the 1544 Act is also of significance herein as

it directes the Eureau ¢f Reclamation to proceed in accordance

Section 8 of the 1¢02 Reclamation Act

provides that:

"Mothing in sections 372, 373, 381, 382, 411, 4ls,

. 419, 421, 431, 432, 434, 435, 461, 491 and 498 of this
title shall be construed atg affecting cor intencded to
affect ¢r to in any way interefere with the laws of any
State or Tcrritory relating to the control,
approlrriction, use, 0oOr Glctr;bUE¢On c¢f water used in
irrigation, or any vested righte acguired thereunder,
and the Secretary of the Interiocr, in carrying cut the
provisions of such sections, shall proceed in conformity
with such lews, and nothing in such sections ghall in
any way affect any right of any State or of the Federal
Covernment or of any lanhuwner, qnprOULlat r, or uscr of
water in, to, or from any interstate streem or the
waters therect,

‘United States, 438:U.S. 645 (1978),

7"In Callfornla v.

-.rﬁ,_

e

':{jwhere such laws are

1th federal purpose

not 1ncon515tent“

PrCEﬂﬁt’on ana'VSlS, uch tbah a clear feueral purpose w1ll

ree“ﬁt cstate law frustrat ng hat EUIJOS@. Qee Ivgnho
J .

i r-~¢érac';:éiz,' 357 0.8, 275 (1958) (s ec‘flc

§-1

gtr

E

r_imatio N

provision limiting use of reclaraticon weter to 160Q &cres

f'Such‘restraint'unéer”stafe“lawd}“gitﬁ”cf“W*f"”

O

overrides absence

D

Dresps. v, Califorhin,g 372 V.B. BI7 (1953) (greference for

irricetion use in reclamation law preempte state crcer of
preferences).




" El
+* .“e . .

The following analycis examines the express or implied claims
of the Bureau in relation to the particular uses asserted in the
__m““meshﬁéktméf fhe "fe erzal- state charééter of the appropriation.
The Congressional documents serve to detail what-Congress
reasonably contemplated in authorizing Canyon Ferry, and are thus

important in determining the "appropriative" intent of the Burezu

of Feclamztion. ECee cenerellv, Tochev v, Cempbell, 24 licnt. 13,

€0 P. 3926 (1°00).
HAVIGATION AND FLOOD CONTROL

In late winter or early spring of any given year, it has been

tbe hlStorlc practlce of the_Bureau to obtaln for0asts of sprlng

s

practlce must flnd 1ts ba51s in federal 1nterests of flood‘

.ﬁUhdﬂmL;_controlnand naVlgatlon as~such.re1eases aregnot made_in- ¢ defe e, *-iquﬁ

bl i e

to Gownstrean prlor rlghts as is ev10en0ed by the 1ack of Such

gpills in dry vears.(l) - See Departnent Report at Table 3.'.?he

1. ”bese SDlllS nay also be nohlvateo by a desire to ncx1nige

PR -— -

pover benefitse per agreenent between liontana Powver COME;nv and
the Pureau of Reclamatlon. This prectice serves tc spread the
"high flow water perloc ' for Montena Power Company, &and it thus
zecures that less spring snow-nmelt run-off will run to waste
insofar as these appropriators are concerned. lio claim is nade
hv the Bureau of Reclamation, however, thet it hes aprLoprlateQ
ater for sele in this regerd, and at gn} event it does nct
apﬁear that such sales woulé be warranted in view c¢f the feceral
purposes evident for Canyon Ferry where the effect of the same is
to curtail the availability of water for upstream use. These
spills, it should be ncted, often reflect greater arounts cf
water than can be accounted for by liontena Power Conpany's .
*egerved storage richt in Cernycn Ferry, or by azny releases mace
( tc bypass storege cetived from upsireean HPC LereruALLlﬁ
facilitia ; : _
;

- e i am e e i _— e e PR 0 PR L o
8 v Tl SR s LEEs e il CLCrC e i
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effect of these spills is to increase the amount of time recuired
(/ to £1i11 the storage associated with Canyon Ferry at the time of
| Spriﬁg snoﬁ-melt run-off, and thus to restrict the peried Guring
which the Bureau claims there is unappropriated water available
for use upstream.

The validity of this practice bears'only tangéntially on th

(9]
O

aerite of this Applicant's proposed vee. llavigaticn and flc
centreol are not "uses" ¢f the water resource, ané therefore thev

de not comply with the usufructuary dimensions of an

appropriative interest., See Folmstro

—

Mewlan Creek Water Nist,, Font. 26 Et. PFep. 1403, 605

P.24d 10€C (127%)., It is therefore apparent that this Applicant's

pr0posec use &and the uses of‘others 81mllarly sxtuated w111 not

( ' regard See MCA 85-2—311(2)

o Not all deallngs 1n the Water resource amount to

ﬁanproprlatlve.anterest.A-Approprlat;ons are.manlfestec_to_by‘;n,muﬁ;LQW;

intent to taLe qnd use the wauer resource.75qee Toohev v.

Cemphell, 24 Font. ;3, 60 - P 396 (1900). Dralnage practlces,

althouch they may indeed impact-on'water-uses,"are characterlzed
by a desire not £o use the water resource, but rather to ric

oneself of the nuisance. See generally, In re Ven*on-ﬂoble,

Dept. Orcéer, 7/81l. Flood control belongs in this latter reclm.
Certainly it would be surprising tec learn of complaints of

upstrean cen sunytﬂve uses by a downetrean "floog c¢ontrol

"

approprietion.

-




e,

~—~~ve~d—aoproprlatlon"for the purposes of determ1n1ng~an "adVEISE*aLfECt———W*r;"

- . .

This general distinction is reflected in Uest Side Ditch Co,

v, Pennett, 106 vont. 422, 78 P.2d 78 (1038) Therein the court

#flrneo & necessary 1ower court olstlncclon becmeen drainage
practices and appropriations. The defendant therein had drained
his lands in 1¢€l, but was accordeo é priority date for his
appropriatioh as of 1925, that being the dare Ehe water was

zpplied to beneficial uses. See also, Galzhan v, Lewis, 105

Mont, 204, 72 P.2d& 1018 (1837),
"wavigation" interests find themselves on similar footing.
cuch interests are necessarily of & public character, and are not

=

cusceptible of unileteral privete control. &n epprogriation for -

nevigation purposes is necessarily an anomolous censtruction.

See oenerallv, Unlted Qtates Ve Apoalachlan Electr1c Power PQl,i;:‘;;: 

e

-

i ..:\-\'

(18 9) ; Unlted states v. pan&s; 389'Uc. 121 (1967}.. Aﬁijf‘

+
=T - - E

to a prior approprlator“'ls not of a dlfferent character merely

because it is a public entlty that asserts is, and therefore the

EN

asserted powers offnavigation andg floodiconrrol arefnot;lntereste
whch this Applicant can "adversely affect.” |

It is nct necessary, therefore, . to decide 1f these interests,
assuming their validity ; Justify the Bureau in intentionally
drewing down the Canyon Ferry faciiity and thereafter refiiling
the sane upoer a claim of senior right. The permittees would

-

appear tec have standing in cuch circumstances te tect the

It

velidity of such practices under 33 U.8.C. 701-1(b)




2
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CASE {ju .

Supp;

The use for navigation, in connection with the cperation
and maintenance of such works herein authorized fer
construction, of waters arising in States lying wholly
"or partly west of the ninety-eichth meridian shall be
only such use as does not conflict with any beneficizl
consunmptive use, present or future, in States lying
wholly or partly west of the ninety-eighth meridian, of
such waters for domestlce, municipal, stock water,
irrigation, mining, or industrial purposes.”

Whether or not flood control is embraced within the neening
of navigation as used therein, and¢ whether or not this provision
binds the Burezu of Reclamation as opposed to the Army Corps of
Encineers, compare 43 U.S.C. 485h(b), and vhether or not this
nrovision precludes the nureau s practices in any event are
mabters that miost wait fer & court of competent avthorikty. Sce
genera}!v Qahe gonservancv Bua p letrlct v, aTexander,

14 (n s D 1978)‘9

452 F

The Bureaﬁ-also'C1aims.that'this'épﬁiiéahﬁig-pfébégéafdéé:andf.
the use éf others similarly sitﬁated will‘adversely affect tﬁe
use of water et Canyon Ferry for fish, wildlife and recreational
purposes.--An inspectioﬁ of the légisiative histdry of the

atthorizaticn of Canvon Ferry, however, fails to disclose 2

federal purpose to use water for these ends. The fact that

Congress anticipated that the use ¢f water for other ends would
incidentallv benefit recreztionzl intercests Goes nct form a besis




] -
- e . ‘

> for concluding that such interests were intended to form a

{/ separate appropriative right. See United ftates v. Alpine Land &

‘peservoir Co,, 503 F. Supp. 877 (1980). A

Thus, while the Congress 1onal Gocuner.ts note the Obleha
1ﬁc1oental beneflts to fish and w1ldllFe and recteaLLOn that the

massive storage impounoment will necessarlly entail, See Senate

™

Document 121

-

t P, 18, these seme ceocuments do not reflect such
benefits as indepenéent severable uses within the federal
purposes to be fulfilled by the constructicn of Canyon Ferry.
See Senate Document 247 at P. 1. When Congress intends to
promote fish , wildlife and recreation by the use of water et e

federal project and to make such use an integral part of the 7

ooeratlons thereoi, 1t ordlnarlly nakes such 1ntent expllc1t.m'

‘-\_'\ R L ,. ; g e

Alternatlvely, even 1f:such us s are w1th1n the rubrlc'of

4““___”__federal purposes at Cany0n Ferry, the use of water uostream ;

- - e oE

cannot be sald at th1= juncture to necessartly threaten an

adverse effect to such 1nterests.

“On the 1rrlcatlon cf crops there lsﬂen absolute upper‘llmlt
0 how much water can be applied; productivity <drops or the
crops may even crown if over-watered. Unlike irrigation,
there is no apparent practical limit to the water that can be .
‘use¢ for flShlnG and recreation; the more water there-is, the——-
more room there is for fish, boats ar 1& swimmers. The only
physical linmitation at the recervoir voulo be the capacity of
the site. gince, howvever, water is such & scarce resource in
thls ctote anc there zre So many competing demands on the
imited supply cof water, each use can be aoswcneo only the

n1n1ﬂum reasonably reguired for that purpose” ~United Stetes

v. IMlnine Tend § Pecervoir Co,, supra &t 88%.
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CASE # ul

The clear inference from the pattern cof use indicative of

Canyon Ferry operations is that neither this Applicant, nor

others like him in the near future, will adversely &affect any
fish and wildlife use by the Bureau of Reclamation. There is no

need to decide,-therefore} whether prior to the advent of the

L

HMontana Water Use Act, the use cf water feor fish and wildlife

and/or recreation was a type of use that micht be considerec a

beneficial one. See ICA 85-2-102(2), Paradisge Painbeow v, Ficsh

gnd Ceme Coism,, 148 lLiont. 412, 421 P,24 717 2196G) (dictum)

4 . ~

(public approprietion for fishery purposes); QOsnes_Livestock Co,

o]

v, arren, 102 liont. 284, 62 P.2d 206 21836) {(&ictum) (swimming

peool); cuicley v. cintosh, 110 lont. 425, 103 P.2d 1067 (1240)

i

BGRICULTURAL,

s cel

The Bureau's use of water for the production of electrical =

power, and its delivery of water to the Helena Valley Irrigation.

District and the City of Helena for agricultural and municipal -

purposes can be cCealt with by & single obeecrvation. HNever neve

]

these uses suffered anyv.-deprivation by rezson of_ & water _ L . —
shortzge, and the Zpplicant's use hérein will not precipitate any

such effect., The criticel issue with recarc to these uses is

whether further upstream cevelopment will cause injury Eo the

Burezu's richt to employ a "reasonable means of cdiversion® to

1
4]

service these uses. See discuc

L
¢

.ion gtorace, inira.




’fand'ﬂadverseAaffect

_ the Concresslonal history surrounolng ‘the authorlzatlon of Canyon,

SELLING SURPLUS WATEEREZ
ThelBureau also impliedly claims that £his Applicant's uees.
ané the uses of others similarly situated would adversely affect
its right to sell Gceers to others for various purposes. The
predicate for this assertion rust be grounded upon & claim that
there are surplus waters available in Canvon Ferry for‘such uses,
ané that the protection ¢f such surplus waters is a presently

P}

vested interest. Of courcse, to the extent that the Bureau

:1neend= to make such waters avallable by retlrlng 1ts other uses )

to pr 1or

alternate uses would be the focal pownt of‘ana1y51s. :

Thlsmp051tlon o; the Bureau‘of Peclematlon_stems_fromfan

asserted federal purpose aetendant to Can on 1=‘ex:1:y to provmde for

upstream developrent. This 1ﬁtere=t appears agaln and agaln in ﬂ,['

that enisting

(&)

Ferry. By way of backdrop, it appear

{Y)

b;aroeTectrlc faC1llt1es now cwned or claimed by the Iontana

i

power Company had usurped much of the Hissouri River flows duriné

the early parte of this century. Thus, the Bureau recognized

Thed



.
s .

"{albove Great Falls,

further irrication development

is

dependent upon construction of additional storage on the
main Missouri River to permit maintenance of present
extensive power facilities, which were constructed in
early vears, before irrigation possibilities were
realized, 2 phvsical solution of this conflict in water
use is one of the principal objectives to be
accomplished in any comprehensive plan of develcpment.”

' - Senate Document 191 at p. 55

-

by tributary run-off
future irrigation
with the use of water

"Ultimate development is limited
except on the mein stream, where
Gevelorucnts must be coordinated
in existing power developments. 2ny acditional
water-consuming projects above CGrezt Falls, without
additional c:'t:crage cezpacity, would *Hk@lr uOVGE output.
A physicel sclution for such a conflict in water use 1is
one ©f the recuisites of a final plan.

Senate Docunent 191 at p. 62

The Rurezu apparently intends to facilitate this interest by

sellinc wa nd by éraft

ter urhtre

g from st orage to aucne1t

thlS progran.

The IthL to approprlate for sale, rent,_or dlstrlbutlon has-

long been recogn zed in Iontana. 5 e Mont Const Art IA, §3(2),"

liont. onst.,-Aru Iri, 515 (1880), see ajso, %regnan V., Jones,” L
101 ront. 560, 55 P.2d 59711936); ggs_gr_v_,_mgw o el
cervice Co,, 91 liont. 136, 6 P.2d 131 (1¢31); gherlock v,

Crezves, 106 Hont. 20€, 76 P.2d ©7 (1%28); Allen v, Petrick, 69 “"

ient., 3273 222 P.451 The seminal case in liontané is

Railev v, 122 2. 575 (1¢12), wherein the

prorriztion for the purposes of the sale,

therecf is perfected upon

[ N

Lherafors, and net Biiirgts

L



{, application of these waters to beneficial use. This rule applies

at 1east in LhOne cases in which the appropriator is engaged i

b

1na

Cl

c
=

o

the "“Lbllc-gerv1ce" tvpe enter rise of reclaiming aric lan
such appropriator shows compliance W1th the new repealed
statutory provioions goqe:ning tho pesting and filing of inteﬁded
éﬁpropriatioﬁé.i | | i

The Eureau pursuant to its asserted rights to sell the right

o use Watar apparently plans no diversion werks behond its

T

Canyon Ferry facility. The watercourse of the Ilissouri River
jtcelf ic the conduit linking the ultimate place of use with the .

exchance point of Canyon Ferry. Zge cenerallv, ICh 85-2-411; MCA

§5-2-413. It is not necessery, however, to recolve the issue of

pu*port to abrocate other essentlal weatureswof an approprlator.

““""*“““An approprlator‘nust—In"ail'events*ﬁenonstrate"anmlntent"to: -

R s e

anproprlate and use mater, ‘See Toohev V., Camobell, 24 Mont 13,

-

60 B. 396 (1900); conpare, Miles v, Butte p1ectr1c & Power Co.,-ﬁ

32 Mont. 56, 7% P. 549 (1905, see-oenerally," Colo. River wat

Conservetion District v, Vidler Tuangl Tater (0., {Coclo.) 584

4

o _P.2d 556.(1879),.and the Bureau has failed.to Gemonstrate. such an.__* -

intent to appropriate for sale in the present matter.

211 of the ccses heretofore dealing with an eprropriation for

sale in lontana have dealt with circumstances in which the

appropriator hasg at least by impli cation rezi “lected an intent to

cell, leacse, or distribute water for certein purposes in certalr




" a. . '

T

described areas. The rule could not be ctherwise, for in the

(/ absence of such a showing there is no meaningful measure of the
appropriation right. 1In the present circumstances, the Bureau's
naked claim to sell water without any description of the lands tc

which the water is to be applied or the purposes for which the
wetef‘is to be sold yields at most an 1ntent-to initiate an
anproprietion of water in futuyro.
Enshrouding the Bureau's present claim to sell wvater with all
the incidents of an appropriative right would result in & form oi

self-begetting wealth heretofore uncreamed of in the arid tJest.

leges in this regarc would widen

[

iv

j
m

[

The scope of the Zuree

i
o

img weter for

v

as the privilece itself 1s ezercised. Se

—

consurptlve uses for e“qm,le, would leave more space 1n

upstreen,

thhe Canyon Ferry,

present capacitj'of the resef901r 1s arbltrary, ‘since the Bufea& ik

A s

"acould hardly be ehpected to. store waters where 1tsﬁ;nabllley to___n_;;;;m

do.so is predlcated cn the refLsal ‘of thlrd partlec to purchase
an amount necessary to allow for such storece(2) : Ballev v,._'

mlntlncer,.supra. The measure .¢cf the approurlatlon for sale

2. The "pioneer rule" that an appropriztor is in all events
limited by the capacity of the d;ver51on ¢itch has no appllcatﬂon
-—--~to a storage appropriator. Ffee cdenerally, Gilcrest v, Brown, 95
Mont., 44, 24 P.28 141 (1933); Folmstron ; e
Countyw Mew]en Creelk, 36 Et. Rep. 956, __  ‘tont. ___, ©
1060 {(1979). It is obvious that a cGirect-flow claiman
intend to appropriate more thean his ditch will carry, L
commen-csense méazium haze no plece witnin the conference of a
storace apkroprlat1cn. The very purpose of storace is to capture
veter et one point for use at & cubsecuent time. Sce Ik re
Fonforton, sSupra

'—.n

C
5a e
ac

7

- _

CASE # esew | .
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3

upstrean, therefore, would be bounded only by the Eureeu's
capacity to provide for richts downstream Downcstream sales would
not be burdened by evenhthis iﬁcoﬁveﬁientmiheident} the_physical
capacity of the water resource woulé set the only limit.

The well—settled maxim that the appropriator may hot use

-water to satisfy his appropriation, and theh'purport to sell the

"exces" thereof, would be rendered nugatory. See Galicer v,

"erulty, 80 Mont., 329, 260 P, 401 (1927); LiCh 85-2-412. The

legislative reference to appropriatiocns for sale &and rental do
=

not alter this result. gee lICA 85-2-415 et seg.; see generally,

Allen v, Petrick, supre; Sherlock v, Creaves, SUPLa.

The right of the purchaser therein to take "surplus" waters

must reflect a leglslatlve purpose akln to the so-called “Warren

'contracts" of the reclamatlon laws

'u'alsorpock

fpr2 '1074 (193 ). "Tbat“ls;-whenever water 1s avallable pursuant

e heffto an-approprlatlon for saleferenteor élstrlbutlon because o;——¥—~~wf=~~

lack of demand for the sane w1th1n the "pro;ect boundarles,

persons outside said ‘boudaries may use the water until such“time ,{;7

2s said vater is needed for the original purposes -of. the

appropriation. This concept reinforces the recuirement of

'l

esicnating the ultimate place of use at _the time of instigating - . - .
an appropriation for sale. In these circumstances, it is the

reasonable water reguirenments of the criginal place of use that

marks the boundaries of the appropriative cleaim.

CASE 1 omed




The principles reflected by these statutes find no

(/-  application in the present natter. The record does not support a
eencfﬁsion that the Bureau éiéiﬁsrsué lus waters to be available

_beczuse of the non-use of waters for the original purposes c¢if the
Canyon Ferry Lac111tv The Bureau has therefore failed to
demonstra-e an approprlatlon in th1s recerd Mor ﬁeed the

guestion be addressed of whether a clear Congressionzl earmariing

of "surplus water" for undefined future use would rreenpt state

r‘h

law. See 1ICA £3-U.S.C. 523; see generellv, U.8. v, €& lifornis,

sunra. The legislative history of the Canyon Ferry autherization
arcues against any authority to sell waters in the magnitude the

Bureau claime. (2)

1s true that the st utory lancuage authorlzlng Canyon_g'

"a reglﬂe of progects that were SLnultaneously authorlzed by ‘the .

.w_;Act of. Congress,hmqen te DOCLment.lSl ClEaIly coneemplates a.

number of chluLOnal progects upstreaﬂ fron Canyon Ferry. }A]fﬂﬁl
sroposeé project in and around Three Forks, Nontana, for exanple,J

,contemplaFed by itself the 1rr1catlon of some. 310 OOO acres.

3. The Water Supply Bct of 1858 spezks e: ﬂllClLlj in terms of
providing storage space for future run1c1ral and industrial
" Gemand. Cfee 42 U.S.C. 390b. However, existing projects such as’
Canyon Ferry cannct be retrofilled to mect these ends without
Congressicnal cyprov¢l where such an enterprise would "seriously
affect the purposes for which the project was zuthoriced,
surveved, pleanned, or corctructed ... " 43 U.S.C. 3°0b(C); see

o

digcussicon belovw.

l

CASF }H ag—
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: ' LE . .

Canyon Ferry, in the context of the entire plan, allowed for

{/ pftreaﬂ oevelopneﬁt by prov101nc for downstream power demand.

=

The massive storage associated with this facility coupled with =

noh-consunptive hydroelectric use would perforce achieve a
reregulation of lMissouri River flows to foster further federal

developnents upstrean.

*The proposed Canyon Ferry Peserveir, of 2,000,000
acre-feet CaDcC‘t" on the main Ilissouri, near Eeleng,
tocether wlth its accompanying 385,000 kilowatt power
plant, is a key structure, recuired to permit upstream .
Gdevelopment. It would re-regulate residual flows of the iy
river after full development of upstream irrigation so 5
2s to maintain present capacities at the plants in
cuestion below the reservoir.”

Senate document 151 at p. 62

Ulth thls phy51ca1 solutlon ko the p:oblens of downstream

'sufrlc*ent storace to deal w1th the problems of phy51cal =

w;?m~7;?¥shortages ofgwate “tiﬂes*of'the quantity‘of—water—actualiy*f.

stored for future use at Canvon Ferry, 1t is 1nconcelvable that

this facility would have ‘the ca ac1tv to prov1de for all the

upstreanm deve10pnent proposed wzthout severe. repercu551ons for
s e hycroelectrlc procuction. These projects were not,
therefore, contemplated as units of the Canyon Ferry enterprise, .. - . .

althouch they were part of a system in which Canyon Ferry was an

intecral unit.

One can note a federal purpose throughout the reclamation

-

lawe that the users of federal project waters bear at least part

in

(13

(n

U.2.C. 4E

N
(n
I

/ of the costs associated with its developnent.

1G]
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et, sec,, see generzllv, Clark, Hater & Fater Pichts, Vel. 1L,

chp. 8. One can egually note +he federal purpcse evicdent in the
P . 7 3 Y purp

construction cf Canyon Ferry to free the haturai-flows of the’ _
Misgouri for upstream Gdevelopment. However, it harcly follows
~that since all upstrean appropriators benefit from Canyon Ferry,
all suCh users are diverting pro;ect'wate:s. "The tail cannot wag
the doc in such a fashion. The purpcse of Canyon Perry wag to
reregulate flows of the Iliscouri tc allow for gookress BSE, Do

to Cemand tribute from all such futtre userg for this bit of .
federal larcesse. Therefore, except for the Helena Valley
Irrication District, which area vas specifically contemplated as

& place of use for Ceanyon Ferry waters, the Bureal has failed Ed

demonstrate an

sale, rent or dlstrlbutlon, no protectlon for thlS use’ as'agalnst

e

the clalns of other aporoprlators can be haa absentnan aCtUal

1

sale of the use of such waters. In Pallev v, mlntlnaer, unra, PO

the court was roved to construe the statuees thereln to authorlze;

the perfection of an appropriation for sale;jrene or alstrlbut10n~

upon the conmpletion of the diversion works therefore by the

‘untoward consecuences-that the court forsaw in allowingf;hird¥4ﬁd”;_““" “

perties to control the rate of development of the actual
application of such waters to berneficial use. It is nct clear
from the opinion why the traditional test of reasonable ciligence

was not considered sufficient to meet these ends. Ordinarily,

1¢ sunpoge thet zcte beyond the control of the

g WA



"fﬁ*ﬁwaters"*would-1nev1tab1y enjoy the—protectlon—of aﬂmore senlor'a

CASE H# o

appropriator would not in and of themselves frustrate &

Qescrlptlon of the epproprlator s activities as being reasonably

diligent in the cowpletlon of tne apurorrletlon. cee cenera11v,

Denartment of Nat. Pes, & Conser, v, Intake Uater Co,, 171 lont,

416, ? 2d (1977). To the extent, moreover,;that it is the wide
ava11ab111ty of non—pro;ect waters that is frustrating the
complete development of project waters, it wouléd appear that
there is little state interect in encouraging these particular
typres of developments

in any event, the Bailey rule does not appear to sanction the

(&N

fl

iversion of such waters until the same are reguired or neecdea

for the purposes of the appropriation. The contrary construction

would abroaate the fundamental tenet of

Vapproprlatlon law that no

1s reculred for hlS‘

5 o
i

prlorlty and such purchasers, as in the case of Canyon rerry,;
woulé have the benefit of stablllty of eupply prov1ded for by

tYor does the epplicetion of this rule impincge on’'any federal

purpose evident in the reclamaticn lawvs, . In Jicarilla ppache . .. ...

mrihe v, United Srates, 657 F.2& 1126 (10th Cir.) (1280), the

cownstrean pla lrtlff soucht te enjoin & trans-mountain giversion
by the Bureazu of Reclamation to the City of Plbucuerdue.“ The
court held that the defendant City could net make a beneficieal

use of the water at thzt tire; and noted that since beneficial




- . V .
.

use is the measure of even such a contractual right, sege 43

U.S8.C. 372, the contract providing for immediate water delivery
was null ahd void. The effect of the decision was to prevent the
Murezuy of deiivering such water, which in turn 1eft.such waters
available to the downstrean plaintiff until such time as
beneflc al use might be made thereof pursuant to the project's

purposes.

-

g

ogically, even if the SDureau is ith present rights tc
sell, rent, or distribute water, this 2Zpplicant may make use of
the waters of the lMisscuri River until his use conflicts with a

bereficial use esteblished purcuant te a centracted right. (4)

4. Noiopinion 1s-expressed_here1n as to- whether the state’
1mposed requlrement of "reaSonable dlllcence" can-be. applled.
where the result . thereof would be to impinge on water i~

availability for federal progect erposes.‘ See generallv, R C h.

. 89- 808 (1947), repeaied

",--o
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STOQRLGE,

The title to this particular subsectcen is comething of a

rowriation.

He:

e

_ mignomer, E&torace in and of itself is not an &2
Rather, it is but a means of diverting water for the purpose of

making an appropriation.

"'Chorace' may be defined ac the temporary accumulation,
conservation, or the storace of water for future uce, &g
distinguished from either "Girect irrigation" or
"immediate use."™ The water stored may be from two
sources- First, the residue from heavy flows or flood

aters during the sprl ¢ or vinter months, where o B,
econov_cal use requlres the construction of reservoirs o
for collecting thece fragments for use when mest
needed. Second, it may be from the waters of the normal
flow of the stream. The impounding or the storage ¢f =~
water in reservoirs is not in and of itself a beneficial-

- use of the water. "Storage" is not-'a use.:' The .storage-
ise nerely an incident of the meahs of.making the use’
occurring between the .diversion and the aprl;catlon.
“Storage,: therefoze, like diversion andithe conauctlnglof
- the water to the place of usef “is 'but-a Tmeans: toi '
> end."™ The approprlatlon is not made for ke mere
‘_purpose of storage; it is made for the irrication of e e N
© - lands or for some other useful or beneficial purpose. = = . .. i~
F—”—m_lt—mlght“}ustvag well-be said-that- the-waters-diverted

-into ‘a ditch were diverted for 'the purpose .of’ carrlqge
c1lv because they are ‘conducted into a ditch on the way
from the stream to the land. Under the prevalllnc -
aLthorlulec the direct test of an apprepriation is not
the method if diverting or carrying the water, :but the
-guccessful” arpllcatlon cf all the wa;er claimed to :a -’
beneficial or useful purpose.'
Iinney on Irr_dation, at p. 1480

W

. Des ?ihe their analytical similarity, hovever, the storace

riztion has always been heated as a distinct entity from

apprep
ite direct flow counterpart. Mhitcorb v, Beleps Vater Torkg Co.,
151 lont. 443, 444 P,2¢ 201 01968); Holbrook Irr, Digt, v. Forf

Eandy_Ditch Co,

Tvvon Canzl Co,, 84 Colo. 174, 269 P. 574 (1C828);




-
; x . .

v, Creelev & Toveland JIrr, Co,, 86 Colo. 197, 280 P. 481 (1222%);

( Citv and Countv of Denver v, lorthern Colo, Vater Congervacy

-

nigtrict, 130 Colo. 375, 276 P.2d °9 e1a054), ?ﬁker““n v by of

‘I'glsnberc, 171 Colo. 304, 467 P.2d 267 (1970); compare IICA

£§5-2-302 with 1CA 85-2-505. Attaching substantive conseguences
to this difference inevitably breeds issues of when a wide spet
in & stream or ditch has sufficient steorece incidents Te warrant

treating it zs @ storace appropriation. £See cenerally, Ulndsor

Pes, Canal Co, v, Leke S 5% Giskel Co,, 44 Colo. 214, 98 P, 729

2 hlind adherence to this distinction in circumstances that
¢o not answer to the difference of such eppropriations, however,

nerelj clouoe the issues. Analvs1s 1s not furtherea by merely '755° 

ech01ng concepts 1n 51tuat10ns that oo not answer to the need for'

flom and storage clalnants is that the latter may not be'”'

alvertlng4;101 the,ultlmate _source - of supply at thelr tlne ofe

-

need. lMoreover, storqqe clelments may be olvertlng a cuantlty of

water in excess of this season's requlrements ;n order to

carry-over water for use in subsequent years.s.. . < 1100

An eppropriation awarcded to a citch may be linited not
_ cnly as to volume by its cerrjlng_capaelty, but _also by . -
T T kime == that is, the usge of wter through it is limited

by its carrying capacitv, ané as to direction by the

necessity of use -- and it may alsc be restricteld to

some particular season or time of year, " 21l1 these

cheracteristics do not :Volv to an appropriation for
ctorinc water in a resource." incdsor Regervolr 7 Canél

Co, v. TLeke fupnly Ditch Fo., 44 Colo., 214, 22 P, 729,

723 LLERBE:,




his water needs.

g @ - =

The characterization of storage appropriation, then, yields &
notice to other water users, both existing and prospective, that
diversions will not inéVitéEly'teke place at times parealleling
that appropriator's time of need,_ané that the storage
enprorrlator may be taklng more water than would otherwise secenm

necegsary for hlS partlcular—use ln tnat year.

1.

[

ot stecrage at times that the

m

This ability to civert wetear
water is not immediately reguired for beneficial use inevitably
prompts controversy with direct flow claimants as often it will
appear that a mere postponement of éiversions for storagerﬁil
allow cuch direct flow users to obtain their neeced su?piy whiie

2lso providing the storage appropriator with the full measure of

,w;. Vi

“;hus, the courts in thlS state have

----—_-é'

;works co .,tsuprar_Donlch Vo Uohnson, 77 mont. 229, 250 P. 963

'(1926); Guvnn f Cltv cf Dh1111poburq; 1“6 Nont 194, 478 p.Zd 855

(1570) . PR : A T _';_']g%'

This adage does not appear to operate as a substantlve 11m1t
L =

on storage appropriators. Rather, it nerely incdicates that at

any given time, it is incumbent on the storage ap ppropriator to

justify his interference with direct filow uses. Insofar as this

principie functions to aliccate the burden of proci, it is

b

i

v

consigtent with [CA 85-2-311., £Storage eppropriations that

censerve weter are to be en coureJed, see Feceral Lend Park v,

vorris, 112 Ment. 445, 116 P.2d 1007 (1641), end they are
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entitled to the exercise of their priority as against all junior

-

(F uses where necessary to fulfill the purposes of the

zppropriations. See NCA 85-2-401(1), 85-2-406(1l); see cercrallv

=9

(193

o

people v, Hinderlider, 98 Colo. 55, 57 P.2¢ 8¢ Y.
No appropriator is, however, entitled to waste the water
resource whatever the character of his approriation. The

principle of beneficial use is of paramount importence in the

b

appropriation doctrine. Allen v, Petrik, 69 mont. 373, 222 P.

A

in

X

D

1024); worden v. Alexander, 108 lont. 208, 90 P.2d 160

(

+—~

©38), The recoré herein demonstrates conclusively that the
furesu is wastine water and wasting it in substantial quantities,

znd it is rot necessarv to distincuish between its direct flow

storage uses in this regard.

~—~m—44—cr1t1ca1 yearsrn—_These crltlcal_years are'desczlbed_by“rhe four____u..

-

low flow yedrS bf the Ilsscurl 1n'the 1930 s.ifcee hPC graph of
Missouri River flows at Narony, _,35-1938, 1nclu51ve._ These-
water—st rved years exhibited relatlvely dfamatlc low flows
thOuCHOLL the year, and throuchout the entlre four year perlod
It wiil be,noted_that since this time, there have been 2 numbe;
of yearé exhibiting flows in this same order oflmégnitude. See,

e.q., 1961, 1966, 19273, 1679, Pureau of Reclamation hydrograph.

royever, never since that time have such vears occurred

consecutively over & four year DELIE0.

a

CASE
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! | This practice of the Bureaut results in a primary reliance on
(/ the direct flow of the Missouri for its purposes. Storage is
'boarded for the impending water-short years. The result for
upstreezm developnent is little or no watcer being_evailable
througnout substantial porticns of eny given year. The isgsue
fs1mply th is to what extent an eooroprlator may ‘divert now for
use in subsecuent years where such practices result in 2 ghortace
in the year of diversion.
The concept of diverting now for use in subsequent years is
cast in terms of "carry-over® storage. In terms of the '”:‘“
continuous use of hydreelectric procduction, the term.will be

somevhat aznomolous, as there is no cdefinite end of any vater '17.

_ year._

Inueeo “carry over" storage reflects

fg3throughout any glven year-

rrv__“"_;_"___ln Federa! nand Bank v. Norrls, 112 Iont. {4 116 P 26”1007_;5¥-»?

-

(1041), the court extolled the:v1rtue of storage ano carry-over

storage generelly but curlously falleo to decree only voluﬂe of"

water for that latter ptrpose.. The decree embracad only those»

waters reaSOWGblv recuired for use in any partlcular year.

HDWQY?riuéﬁ ca not be Sala in view of tne languace usec tbereln
that such carry-over was intended as merely privilege, to be
foregcne in the vent of subseguent demand on the stream, Rather,
cince the court talked in terms of a one-£ill limitation, it

erpezrs that carry-over was intencdec to be rrotected up to the

e

difference between the amount recuired for use in any varticular

L4
=

L - voer £t the oenoedi £F Bl DEEEETOLL
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Tn Cuvnn v, Citv ¢of Phillirshure, 156 lont. 194, 478 P.2d 855

(2273), the ccurt concluced that the defendant city was wasting
water, although there was little discussion of the concept of
carry-over storage. The finding and conclusion was apparently

predwcated on tbe defendant's inakility tc demonstrate that

waters 1n eycess of the current vears‘ requirements were

4

nonetneless necessary for use in iz

\J

n

mpending dry years.

The difficulties in Gealing with carry-over storage is that

it is not subject to bricht-line analvsis; there is no-litmus

paper test involved to decipher its proper scope. £En incantation -

of the "primarv richt tc the flow belongs to the direct flow

X

even the mos* sophlstlcated and wary. -;;1* 1; ;”gﬁff'ﬂf{;

N . ._ e 1 -“"_ —

Nor ¢an the problems ‘be dealt w1th w1th1n the confortlng
confines of estimating the reasoncble requlrenents for an

eppropriater's particular pur“ose._ The anoun;s of water requlreo

for crops and ehe like acnlt of 2 more scientific pre015101.

\aeher the croblens attencant to carry—over storace are more

&

clesely akin to factors &escrlblng an appropriator's éutj to_
utilize & "reasonzble means of civersion'", Stete el rel rowley

t_Court, 108 Lont. 892, 80 P.2& 23 ¢183%), or éan

)]
+
1
}.l
]

v, Di

v to arrvly the water cocuntenanced by his

o0
=
o
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r
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eppropriation in & reasonebly efficient manner. See ¢enerally

LI
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vhéat v, Cereron, 84 lont. 494, 210 p. 761 (1922) (leaky

ditches), Allen v, Petrik, surra. These formulas call for an

exercise of broader jucdgment, and the concerns reflected therein
come into sharpeet focus in groundwater disputes.

Tbe issue in the lattCE scenario is oxten closelv akin to the
problems of carry-over storage. There the problen citen arises
ae to how much grdundwater should be left intact (1.e. eto:eé in
the ground) merely so that present users may enjoy & "reascnable

pumping lift." See cenerallv, Colorado Eprincs v, Bender, 148

Celeo. 458, 366 P.24 552 (1¢61): lztherg v, Texico, 77 W.ll. 2358

421 .24 771 81e6f): Ffundincsliand v, Colorado Groung Vater

o, 487, f8G6 P.2¢ 835 (1970); Mevman v, [urray

1
Gity Corw 23 Utah Zd 97, 450 P. 20 61 (19603, Corker,;}-k

actors’ can be”generated'w1th reference to such groundwater‘u

problems, and no speC1f1c calculus 1s avallable for the prese1£

problem; ”he crltlcal 1ssue is whether the BLreau can reaaonably

xercise its rlahtg unoer tbe chanced 01rcum nces of

51gn1r1cant Lrseream oeveloprent ICA 85 2—401 prov1des that

“(o)r orltv oF aoproprlptlon does not include t“e rloht to

prevent chances by later appro“rlators in the condition of w;ter &

occurrCﬂce, such as tpe 1ncrea se Or decrea ctf trearfiow cr th
lowering of 2 water table, crtesian pressure, or water level, if

the prior appropriator can reazsonably exercise his richt under

he changed conditions.™ . : -

a
L
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The judgment called for by this test involves & balarcing o

Fh

{/ the harm to the appropriator against the efects of his use on

cther appropriators generally. It is not a relative weiching of

o
o
0]
(ol
O
=}

19!
n
t
O
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m

the velue of the competing uses. _That formul
realm of rigarien law. In all events, the cdecisional equationm
ﬁuet be made egainst the backdrop of fhe sanctity of a prior
appropriator status, with its concomitant impetus tcward the
developnent of the water resource, with the caveat that it is the-
use of water itself that is protected by the first in time, first
in richt regime, and n ot the particular menner of putting 1t o
use, except insofar zg protection must be afforded the manner of-

Giversicn in order to fulfill the ultimate use.

of course, no* even great aemand on the source of supplyfcen;e

"a-.

_m;_mefﬁnew andenore pxoductlve uses_areematterszor_the;maxketplace_lne___;;;_Q_

% 3 i : “.

the seate,'as aUCh enterprlslng persons ought to be able to pay
more for such water then it 1s worth to 1ts holder. Cee hCA

-85f2“402':%03. Conversely, an approprlator cannot sell what he i

does not own, and an agpropriation only entitles an agprorrlaeor
to that amount of water reasonably recuired for hlS purpeses,

icated at least in some measure of

b
e
D
14

which emount is in turn

the intensity cf demand ©

1

the source. This seening paradox is

+
-

irplicit in the appropriaticen system itself. The purpose of

recocnizing the prior status cf the firct user is to maximize the
/ use of water by prcoviding security for the capitel investments

CASE Ha® -




time. gonrou . Hu ﬁ;lne, 43 Mont._437 138 P - 1094_91914),'

‘the face oF subsequent oeveloprent ang. need.

necessary to implement the same. The senior status cannct be
blinély aohereo to mhere the effect is to defeat the rpurpose of

its creatlon. .Any storage app ropr;ator must as reascnable man
desire to keep his reservoir at = filled level, but the result
thereo: ltself would crlpple dlrect flow use in any particular
year. In_short,*the desire to prc;ect égain t deprivetions in
future vears would sacrifice much ¢f the cvailable water in any
current vear.

It rmakes no Gifference whether the EBureau's intent to provid
for use across the critical period was reasonable at the time
Canvoen Ferrv was planneé or autherized. Subsequént devethmehts

rmay make unrezsonable what wes entirely zppropriate at an earller FRI

(1914) Tn re 511v1es RTver, 115 Or. 27 237 p. 322 (1925)’

rhowoLe the e‘f1c1ency of hlo water use when water 1s 1n4-1;&ff”m-~1

plentiFul supply. The same works, however,'may prove wasteful in

The Bureau of FReclamation has never becn Lorced to cur;all

. any of its water uces due to a lack of water. See ER hydrograph,,“;;_;ww

Figure I, Department's Report. Inceed, the Rurezlu's uses rarely
require water in eucess of the volume of annual flows in the
I'igscuri. See Department Report at p. 9. Horeover, the Bureau .

spproaches spring snow-melt run—cif in any year with well cver &
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LY
illion acre—-feet of storzge. (5) The ectual amount of

carry-over the Burezu controls is not well describec by its

hvorocraph in any given year, bECaL e cf the prectice of the

Tureau in intentionally spilling water in anticipation of such
runmoff,“ For example, althouch water year 1967, following the
dry'yeér”of 1966, shows a "mere" volume of some one million
acre-feet, that volume was induced by intentional spiils in

October and llovember of 1966. See Table 3, Depariment's Peport.

lloreover, while not noted in Table 3, the Bureau was undeoubtedly

inducing epills in early spring months in 1567 in anticipation of

cubstantial run-off. (The I'PC hycrograph shcws otherwise

inexplicable incrcease in £iow curing these months). 1In terms of

~ASE # e

% -

‘-——ﬂhewchance—ef—censecutlve 1ow flowﬁyearS-of such_a_character____m___

and arrhngenent so as to retarc the uureau s uses is too remote

to justify curtailneﬁt of uses on the upper mlssourl.h This is so

des pxte that faCt ‘that power proauctlon argues for a more llbera*a___fi

allocztion of carry-over storage in lig;t of the more érGSLlC

5. Some measure of the macnitude of the Burezu's storage in
relation to its use is reflected by a recovqition that 2,000,000
acre-feet of storace would satisfy the Eureau's claimed maximun
of 7,000 cfs for epprouimetely 140 UhralghL davs, ascuming no
deed storace. fSee also Departnment Report &t p. 15 (averace

annual use zt Canyon Ferry, 3,800,000 per year.
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consequences that would attend a lack of water for such

(/ _ purposes. A use of water for electrical procducticn cannot be

fclv uncertake1 without some measure of security for stau141t
_0of fiows throuchout the yveazr. It is_enouch to say for present
purposes, however, that 51cn1F1cant upstrean uevelopnent would
not serlously threaten the B Jureaufé usas to any maLerlal degree.
Indeed, upstrean acriculturel development will inevitably serve
to protect the Fureau aéainst long-ternm shertaces. Such uses
tend by their veryv nature tec recharge croundvater resources,
which resources in turn act as natural storage resourvoi;s,

5

charging the surface flow of streams over lcrng perlods.

The result reached herein will net implnge upon eny federal

purpose ev1aent n the authorlaatlon‘of-

Grtna e

rwmu—m—nnvprotectlonvmofgtbe very—problen Canyon-Ee:{y_wasmde51gneaLto:; et :f:“

5 EEml 8 L EEE L il

aTlev1ate. Downctrean power demand Wac to be saulszleo by the o

use of high flow waters rec1str1buteo by the dev;ce of

hydroelectric productlon. The Buréau's 1n515tence for protectlcn

of its direct flow use of water trades the pzoblems historically

asociated with +the ["PC facilities for aznother set 0f an

m

identical character at Canvon Ferry. Such & cure is surely &

o)
fu
,,a.

nful one ILor upstream USers.
The production of eletrical power at Canyen Ferry was given

1t by the Cogrescicnal documents. E£enate

o]

fairly specific trecine

/ Document 101 indicates &n expectation of & firm cutpuc ©




* e
.  zpproximately 150,000,000 kilowatt hours per year. Seec pace
{/ 136. This guantum was envisioned as the power surplus to the
requircecments of pumping water at the facility, and with Canyon
Ferry operating &s a unit in the svystem of reservoirs comprising
Ithe federal activity in the HMissouri Basin. Thus, Congress
contem piated that actual production at Canyon Ferry may be more
el Tecs in any c¢iven year, cCepending upon the actual aveilicbilily
of water.

.

l'ore importantly to the present issue, it appears that this

armcunt cf power was predicated on at net average power head of

100 feet, enate cocument 161 at p. 136. It is a well-known

[
[

§ourd
S

fzct thet ¢ reater the hn head in terms of vertical

e

[{s]

L.._'

feet, the less tHe anount of hater tbat 1s requlred to proauce a

ﬂ?-giveh-unit”of electplcal power.r

If one assumes a not lmprobable

”=hours Lntendec.' lhlS 1s close accorc w1th the two mllllon
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., acre~feet Canvon Ferry was designed to imcound, (€)
The Bureau may nct maintain its storage at raximun level

merely to maximize its electrical production through the use of

f

hycéraulic head., Such e plan eof cperaticn ig probably & textbook

description of "unreasonable nmeans of diversion". See Siate ex

rel Croylev v, District Court, supra. One simply cannot command

an
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unreasonably smell prtion thereof. This is so even if the use of
water for electrical broauc;zon yields a greater gconomic return

per unit of water than the use proposed by the 2gplicant hcreln.

There are no vreferences to the use of water in this state.

The ccncerns prompted by the Bureau's claims herein are

reflected i H"t ca lc Co v, United SLates, (Colo ), SéQ‘P;Zd»ST

4 WL

ﬁfhe downseream approprlatorfalleeed=a taklng

Thereln'

':,T(1o79).'

fac T
T

511t content to:the water.

. It w111 be noted tbat the Sureau does not operate Canyon
Ferry such that power is produced on & net average 100 feet power
head. Moreover, bv' the use of a number of turbines,’ the Bureau.
succeeds in- producing approximately 426 million- kilowatt hours °.
per year, -See In.re Prown, Dert Proposal ‘For Dec151on, 6/82

Ho opinion is exoressee hereln as to what extent the Bureau
can alter Congressional e”pecteexoﬂs where such modifications do
not_substantially frustrate project purposes. —-The .100. Feot——- S -
everage head is, however, more censistent with Congressional )
intent to free the upstreanm basis for cdevelopment, as it implies
recuction in storage throughout the year. The Cu:C;LoiOﬂ of
vaste made herein, however, is precdicated on the Fureat's current

cractices and bV'LCe}CCLE1C cap ac;Lv

-57 -




wiauwééistate suscepulble~toﬂ1rrlcatlen shall be- 1rr1gate0.*~~ﬁljeg y.*:

interest in the maximum utilization of water. Any reduction

”to the 1nterect of the publlc that every acre of land 1n thlS

. ® @

Y

cuantity of water to be pushed further acreoss the place of use.

The court rejected any property interest in such silt-laden

waters, ané characterized the plaintiff's nanner of diversions

uhreasonable, The court noted among other things that

countenancin laintiff's claims would frustrzte the state's
g

pde

flow upstream must necesscrily result in increasec silt
precipitation in sone decree,

Similarly, although the presene operaticns of the Bureau I

.
=

ab

be the most convenient way to exercise its richt, they cannot be

fuas

nes

(']

zicted upon where the effect is to deny the use of water

et

throuchout such a subctantisl cdrainacge. The Bureau must becin

£o

- use the storage it now so jealously protects,b and not'"play the R

-

betrik, €89 ont 373, 379,'222 P.451 (1024).

L3

FORTANA POUER COUDALY

uHeretofore, on_three separate occassicns, the Department.has_ - ... ...

recognized a water right attendant to the Cochrane Dam facility

to the full scale of 10,080 cubic feet pcer second. fee In
r ¥iag

rending), In_re Tettzniece, Dept. Crcer 3/82 (agpeal pending), Ino
re_'onforton, Dept. Crder 3/82 (agpeal rendéinc). 11 the pernics




.- ® N
issued pursuant to these matters were restricted to limit

(ﬁ diversions to such timeg as the Coch rane faCllltj chllS water.
A full discussion of the neture of l‘ontane Power Company's use
nay be found therein.

In none of those matters, however, was &ny waste made to

zppear upon the part of the Bureau c¢f Feclamation. Inceed, in ZIn

re lonforton, the Department specifically addressec the concern

ehield cor berricr

m

thot the permitting process net beccone
insulating wasteful and/or illegal uses of the water resource

against legitimate claims to its use upon the pert GE pros pectlve i

[

permittecs. Therein it was suggested that where prespective

sufficient shecwing of waste upen the part of

s

and where the quantlty of water wasted

- £

ﬂA*AL-_w—wasteletuse'1n—a—court_of tonpetent authorlty-

c-‘L.ch an anproach wct‘d not 1nev1tably anount to a cry 1n the

wilderness in the present c1rcunstances The Hearlngs Examlner

Jbel*eves that the Bureau OF Pec1anatlon cou’d, or;pefhaps nust,
in view of the evidence of Concressionel 1ntent cetaileu hereln,

... pase.throuch its storage.structure lissouri River flows at~the.%—ed-}e~m~
time of need of the Applicant herein without in any way effecting

te own water uses. These flows, cougled with the rettrns fromw

1

the purezu's hydroelectric use end other intervening accreticons

5]
[l

between Canvon Ferry ané Cochrane, migcht well result in epliils

b

)

prt

coent weorlc
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! Cochrane in many yeers at such timeg ©
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As previously intimated herein, I

@ | &
need of the water rescurce. (7}

The foregoing assumes, of course, thal Hentana Power Company
ow-entitleﬁwfé the additional quantiﬁi:s of water that have
inproperly stored or otherwise wagted zt ti:¢ Canyon Ferry
litv. The resolution of this iésue demandés a closer scrutiny

zen the pattern of uses at

Y

he historic relationship betw
on Ferry and the use of the water rescurce Ly the llontena
r Ccompanv.

ected rights to the use of the water of the liissouri River -

inage for hvérocdlectric purposes prior to the construction and

elopnent of Canyvon Ferrv. Only [IEC's Cocurane faclility is

e : ] =L

supplv (8mith, Sun and Dearborn Rivers) that are not

.Cochrane Dam is Lhe p1vota1 unit in the ntana Power Conpany
collection of nainstem hycroelec;rlc fac111t1es, anc it is -

apparently Lseo by the power company for planning the
cperation of &1l these facilities. - This result stems from’
the relatively high turbine capacity at Cochrane in relatlon
to the capacities of the other hydroelectric units. -.When .
Cochrane Hkllls water, the probazbilities are very hlGh that
2ll cther lontanz Power Company units will also spilil water.
This is so Gegylue the fact ;k“t Cochrane has sources ci

cveilable to certain upstream !'PC units.

The craph of flews at Hercny inficates that epills at
Cochrane soely ©er relative1v lengthy periocs when the
precipitatine fector for such spills are waters cderived Ifrom
the Hisscuri PRiver with its reletively massive crainage.
while thke inflow from the Sun, Dearborn and Smith Rivers may
cause spills at Cochrane witheout concomitant spille upstrean,
said spills are likelv tec be insicnificant in duration.
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obviously resulted in some rather far~reaching benefits for the
power company. Therefore, while it appears that the then
"existing I'PC hvdroelectric units had turbine capacities o
approacl ng the upper llﬂlus of Uissouri River £lows, much of
_theae capacities must neceSSarlly have gone unexerc1seo
ghroughout nuch of any glven year after sprlng run-off f10wg_1n
the Hissourl had sub ided. The initiation of hyoroelec-r*c ugé

for

1-r-

zt Canyon Ferry stabilized the flows of the llissour

downstream use, curtailinc peck flows from snow-melt run-off that

-

would otherwise have run to waste and distributing such flows

later in the vear when lissouri River flows have subsided. ‘In

~

effect, Canyon Ferry performs & storace function for Hontana

ﬁoxcr (2)

ztors in the t

3

I’i‘j

re

P

.
L

,

ct

be

approprla;ions, 1ncluc1n

wcept for the 47,500 acre-feet reserved in Canvon Ferry by . - -
centract, Mentana Power Companry makes no clainm to store water ... Lo -
in Canyvon Ferry in ‘its own right. Yo issue is thus Eregcnted
25 to the merits of such a cleim, nor whether cuch storacge
would be entitled to a more wide-ranging protection thau that
indicated herein for the Eureau c¢f “eCLa”"Llon.

$o]

._Gl...
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existinc uses. (2) See Creek v, Pozermen, 15 lIlont. 121, 38 P, 459

 (1894)- see generzllv pahlberoc v, Cannon, 84 lont. 68, 274 P. 151

’

(10 112 tont. 2235, 165 P.2d 1006 (1946),

ta
o)

o), Lovning v, Pznkin,

eIntosh v, Cravelev, 15¢ liont, 72, 495 P.24 186 (i872); Lokowich

v, City of Felena, 46 Hont. 575, 128 p.2d@ 1063 (1813); Farmers

Piahline Cenal Reservoir Co, v, Citv of Colcepn, 129 Colo. 575,

272 P.2d 629 (1854). This Coctrine is egually applicable to

return flows from waters ultimately derivec from stcrage. It
would be impoessible, as a practicazl matter, to ferentlate

"otored" waters from "direct flow" waters in most instances at

o, The hearings examiner notes that reclamation projects
evidence a Cengressicnal intent to heve the ultimate user
repay his share of the costs of the same. £fee generally

_ Clark, "ljater and Water Rights”, Vol.‘2,-Chap. 8. It is
arguable that*tbls federal purpose precludes 1nc1dental o
benefits . of the return. flow from reclamation. uses pursuant to

L state 1aw, and-1nstead requlres a. cqntlnuous characterlz

| Dnited Btates. 263 .. 457 (1524) itk oy
United States, 269 F. 80 (8th Cir.): ‘United stateg “YV,

millev, 124 F.2d 850 (8th Cir.) ~(1941), cert denied; ﬁgg;;_gﬁg

(1920)

S pnited States, 316 U.S. 691 (1942); Hudspeth County - By, <
G onservatlon"& Reclamation Dist Robblns, 213 F.2d. 425 (Stb
Cir.) (1654), cert, denied 348 U.S8. 833 (1954) uegrégh Ve -
ooning, 2325 U.S. 58% (1945)., No claim is made herein in
this regardéd, and these returns are for present purposes
characterized as waters in the "LnapproPrlatea water" .
formula. The power company has no vested interest. in -any
particular source of supply, so long as the measure of 1ts
appropriative share is aveilable et its "headgate”. Kelly YV,
Cranite Ri=etallic Consolidnted ¥in, Co., 41 Feont..l, 108 P.
785 (l¢le); Festherrean v, fennessy, Supre; Dcnlch y, ponnson,

sSunrs,

139}
|

<




_muttmlo 000 CLblC feet pe:_g_ nd before July 1j 1973, the ef,ectlve

: @ | o
1
anv given point. (10) Cee cdiscussion of storage, infra.

However, the application of this doctrine necessarily presupposes
the scope and extent of the original appropriation. The amount
of lontana Power Company's aprropriative claim is a product of
the quantity of water it has put to beneficial use. Ouiglevy v,

" HeIntosh, 110 Hont. 495, 103 P.2d 1067 (1840); Feathermen v,

Venneggv, 42 llont. 310, 115 P, 2853 ({(1811)

-+

"hitcomb v, Felena

-~

4

I'ecer Yorks Co., 151 llont., 443, 444 P.2d 3201 (19G8); Conrow v,
'ruffine, 48 tont., 437, 138 p. 1094 (1912); Peck v, Sinpons, 101
YPont 12, (1¢35)

~e

Gilcrest v, Powen, %5 iont. 44, 24 P.2d 141

}; Creen v, Chaffee Nitch Co,, 150 Ido. 181, 371 P.2d 775

(1233
01052); Eolmstrom Lend Co, v, Ueacher Countv Hewlan Creeh,ﬁater
Disk, ., 36 St Rep. 1A03,7 .__Jonk, 605 P Zd 1060 (19791,

2d 697 (193GJ Hgstmlngtez"

'The record reflects that Cochrane has Utlllaed epprox1mately

éete of the hontana Vater Use Act and to advent of the pernlttlng

process. The record is. ecuallv ‘revealing that there are "_}';zh}_

o e e e - e e e ey S e e o

10. This vested richt to return flows from waters ultimately
cerived from storage obtzins even though the downstream
eppreprietor has no interest in situ for those waters storeo
that wcekld otherwise have gone to waste. qee DOulCh v,
‘Johnsen, 77 Font. 229, 2JO‘? “““ 863 (162€); T
v, "orris, 112 Nont. 445, 116 p.2& 1007 Jl Al} see_also,
Fock Cresek Ditch ¢ Tlure Co, v, I"iller, 93 Iont. 248, 17 ».2cd
1074 R1033);: I'enniy & ¥ilson v, Thrasher, ©5 liont. 267, 26
Fe2c 378 (¢933 . The sterece appropriestor mey not extend or
otherwice modifv the essentizl features of b;s appropriation
to the detriment of other appropriators. ' '

-53—-
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1

sensitivity to the requirements ¢

I

ecdiainistering a strean
[/ svetem, Vagaries in natural flow &nc the vicissitudes in demand
won that flow will never vield a consistent benchmark against

starls contrast.

ja

which additives to histeoric use will =tand i
For example, it is common knowledge that additicnal diversions

from a watercourse for irrigation will ternd to aucment the source

-

of supply in late summer and fall months &s seepage from toe
irriceted lands percclates back to the uvltimeate source. £Lec
generally Smith v, Duff, 39 liont. 382, 102 P, 984 (1909). It

will hardly cue to characterize the use of these induced

zccretions as acdditional appropriesticns resulting in junior
pricrities for the first irrigator on the source. The lidie ©f

an qppro“rlatlon cannot fea51bly be dlscrlbed on an. hour to—hour

_‘or-cay-to day ba51s.

___m_____Bu:eau s“hvaroelectrlc_fac;lltyAlsMno;_a_constqntdvqlue.-m(Thedm_"—;{m———

- & ;;,- -,

winter flow flGuEeS fron ”able 1 o; the Department's report are .

likely tc be descriptive of these returns).1 ‘Nor - W¢ll tbe flonsj”,-'

-from the Sun, the Dearborn and the _mlth Rlvers,)whlch are

tributzary to the liisscuri below Canycn Ferry Zna above Cochrane,

e constant in velecity. Thus, fluctuations in the amounts of

T

vhetever the time of vear. Ffee

i

-..

rater aveilable are inevitzble,
Zverage Dzily Flows &t llarony Dam.

This tncertainty need not lezd to haplass hand-wringing for

3

recent purposes, however, since cne canl honetheless conclude

7 with 2 reesonzble cdecree cf convicticn that such flows have never




Lo & I
L}
(/ heen of a magnitude to allcw the Cochrane facility to run at full
. _capacity throughout najor porticns of the yvear. Inceed,
conmencing with a periocd around the middle of July, it would
appear that e LlOUS of the Fissouri River are only cworadically
suff1c1ent to satisfy the conpany s direct flow neecs.

In such c1rcurstance,, l‘ontana Eower Cempany should not be

N

afforded the windéfall of zdditionzl weters that might be Cerived

H

from Canyon Ferry. Particularly is this so where the result
would be to accord an appropriator the entire flow of the

strean. UVhile there is no inherent vice in appropriating the
G

1 ILiont. 152, 201

entirety of a stream, ‘ettler v. AREGE

P. 702 (1921): l'cine vy, FPerris, 120 font. 210, 2£7 Fe Za 195

I

2),vsuch nonopolles should:only be recognlzed 1n 51tuat10ns

Company's use ané approprlatlve c1a1n w1th attentlon to dlfferent‘

-

portions of the vear cannot be said to lnvolve sucb imponéérablé 3 e

-

1cul;1es that any 1ncu1ry 1nto tbe uane would be a’ fruitless:f”

task. "As in other huﬂan problens, lPtO wb¢ch varylnd faCtOIS

enter, it is not to be expected that resuits can be obtained with_

T zbeolute nmathematical ce¥taintv.” Dopich v, Johnson, 77 Monk., T T T
2006, PE1, 280 P. 536 (1625), see zlco pllendole Jrt, Cog, v, Gtate
~tor Conservetion Toesrd, 112 Mont. 436, 127 ¢ 227 (1S42) '

focus of the appropriation doectrine is the

-3
53
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3
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k recource. The aric cheracter of the "Grest hmericen DeEGrt
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L}
' demanced & repudiation of the riparian system of water richts

(, spawned in the lush countrycides of England. See generallw

Mettler v, Pmecs Pegaltw Co,, 61 Mont, 15 , 201 P, 702 (1c21).

The development of the water rescurce in liontana reguired
mbre protection for the capital investments reguired to implement
 £hé diversidn then was available with rizarian notions of
"reasonzble use” and sharing in times of shecrtace. Tc encourace
the development of the wakter resource, then, the teiisman ¢f the

rocpriation doctrine became the exclusivity of use by an

ap

td

apporpriator, such that he who was "first in time" became "first
in richt." ICh 05-2-401(1) (1981); ICA 85-2-406 (1) (les8l).

T'hile the physical factors determininc the amount of water

_ avallable ln the source of supplv nay contlnue to plague an

w1ndfallgﬂ;wéddltlonal £lous ,_as_tbewoperatxonAOf the hPC 4-— ﬁ”ﬂ“~J

fac111t1es reflec; no re11ance upon ;hem.' The 1nDact of thls

Zoplicant's use and others similarlv situated w1th future clalms_'
Lk < ; ; i

to. the water resource ‘111 fall totailf‘dn the Bu:eau"ofif

Peclamation. The returns from Canvon Ferrv uses will remain P ow

, &nG probably no better index of the lack of adverse

unzbated

Zp,

affect can be devised then that concitions remain substantially

the same beth before andg &f

-~

ver the clained apgronristion.
Ilentana Power Compeny can "reaseonably enercise its richis" under

p Ly . e P 2 LT P e
itiene prompted by edél

f‘s

the changed ¢

-

o

Cevelopment, since no chance in the exercise of itz cscorsed
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L]
rights can rezsonebly be envisioned. Seg LCA §5-2-401 (i¢

tthen "conditions change as tine passes, and the necessity for

the use diminishes, to the extent of the lessened necessity the

_change enures to the Lenefit of subsecuent appropriators having

need of the use ... " Cpnrow'v.gyuffine, 48 liont. 437, 138 7.

'_1094'(1914);,see also thfine v, Hiller,‘74 Mont. 50, 237 2. 1103

(1025). There the use promsted by the additional waters would
significently expané or enlarce such subseguent appropriaticns,
however, the benefit of such waters is macde by way of adéitional

appropriastions. Put see geperally, Farmer Res, & Jrr, Co;. s

Stlton Trr, Ditch Co,, 108 Colo. 482, 120 P.24 196 81941), Leess

v. Tilson, 1322 Colo. 443, 289 P.248 626 (1¢55), Grancy DltCh & es,.

wn

_Horth

Co. v, ”allenbeck 127 Colo. 236, 255_P Za 965_(1953),

unlts of wontana Power Company t at are at least ln SOme Iespect

senior to the uses of Canyon Ferry. rr'he uses attenoant to these

C11t1es ‘can be pro;ectea only to the extent of thelr rellance

on the waler resources.

Bowever, it does appear that this rellance has been to some
extent altered by the operation of Canyon Ferry itself. That is,

some of the flows of the I‘issouri that wc;lo otherwise have been

o]

tilized bv Fontana Power Company before the cenestruction of

-~

o

Canvon Ferryv are now captured and stored by the Dureau of

indicated elsevhere herein, the feceral

reclamation. A

n




'such Lhat there 1s a suf;1c1ent quantlty of

' . : o 3 o - )
gevernnment does not operate its facility in recognition of prior

richts; it tekes the waters of the Missouri sc long as it has a

place tco put then.

cady

L+

To the eube“t thet I'cntanz Power Cempany's rights are &l
being infringed, it will not do to have this Applicant and others
like him predicate additionagl adverse affect upon an existing -

cests ds

l('\

centinuing injury. The finger-pointine this epproach si
belied by the substantive doctrine it serves to implierent. &
senior appropriator's rights are cunulative and not severable.

Citwv of Yelensz v, Tocan, £UnNra.

The mere fact thet the pattern of flows has been altered does
not Warrent e conclusSicn ¢f adverse effeck; houever. B Senior”

a,propriator may have a rlcht to conpel the nalnbenance of IlOWS_—%

'water at hlS hlStDrlc

suara, Uos1ev v, Unlted qtates Poror and Chem1ca1 CorﬁoraLlon, 78

i, 112, 428 ©.2d 651 (1967); but see Sceulding v, store,

llomk, 483, 129 P, 327 (1213) [(not incumbent on senior to make o
demend for use cf yater). ) 21_ ;_;_fLSQ‘ 7 pare
In the cifcur“*ancec herein, this.Applicant‘éné otﬁé;éuiiﬁe;

hin will not eéd to any alterationg in flow so 101q as Canyon

Ferrv mainteins its accustcmed pattern of use. (The sharn rigs

waters). The hearings exarniner cennot icnore the evicence to the

e
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¥
effect that Montzna Power Company and the Burecu of Reclamation
operate by acgreement or concert to maxinize the power benerlts
from the flow of the llissouri. 1'or need one overlock wlet woutld
be an entlrely reticnal judoment upon the part of the lHontana

~Péwer Company to forego maximum power procuction in any given

more stable

&

vear in return for "additicnal storace" and

s

b

rt
n
hJ

=

o=
—
[

Q

production of electrical power throuchout the vear i

i

utility enterprise. Thus, even thouch the paitern cf flou
historicelly available to Mentana Power Company had been
Gisrupted by operations at Canyon Ferry, it dces not follow that

adverce effect, pearticularly where

this variatien zmounts to an

0
5

the Canyon Ferry operation results in & "net benefit" to Hontana

Power Company .and. there 1s‘no 1ndlcatlon ehat tDlS oownserean

-

'!approprlator would-elect

sagreenents w1th 50 nuch of the~Department's report that;~-

T
%

’*assumes Sat‘gfact101 of‘the‘Bﬁreau*Sﬁrlahts ecuates WIth.'m

saturation of hPC S demancs (12)

En appropriztor may not call the river where additional * -

zuantities of water will not reach him at his historic time and

12. The llontana Pover Company's evidence in this regard was

-~ Gesigned -to show-that. Srllls at Canyon.Ferrv._do not. e
necessarily equate with epills zt Cochrane. This Varwat;on
rmav be relatively great in terms cf the magnitude of spills,

but the differential in the times of uyl_;s do not appear to
be of a seriocus magnitude. Conpeare the Cureau cf Peclametion
hvcérograph with 1PCle average caily flowe at Cochrene.
Tndeed, it would be difficult to envisicn & sche of river
nanacement that could recognize such slight variztions in

mcet insteances.,

( e
.~ oL '

o= H S
"af Ve
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place of neecd, navrond v, Vimsette, 12, Nont. 351, 31 P. 537
(/ : (l°92) Por can lontanz Power Conpany claim protection now for

- .2

the oer1vtt1ve beref ks tkat eccrue by & teregulttion of lliscourd
Piver flows by Canyon Ferry ag againet all future upstrean
'users._ An aonrooriator's vested richt to maintenance of the
_ctream conditions at the time of ‘his erprepriaticn deces nct
embrace any vested interest in the continuation of wasteful
conCiticns on a gtrean, the principle c¢f berneficicl use being cf

paramount importance in the appropriation doctrine. Lllen ¥

retrik, €% font.

thatlis‘p edicated on the use_oF,return flows from Canyon Ferry

federal 1nterest is not 1mportant‘ whether 1t be the "burstlng

—

—f_j_“*“tbubble """ —nr—the—”shlftlng ganos,“mwhere~the 1ntent~1s clear—s te—w¥;——ww

A

law must vie1d Ca11torn1a v, Unlted State sumra. The hlstory

of Canyon Ferry re01tec herein makes it clear that the'functioﬁ]
oE C;nvon Ferry was to regulate LlOWS of the mlSSOLrl to satlsfy
the power company's richts so that utstretm development might
-ttahe p;ace.gfind ed, .. bhé Eureaumcf”Reclamation_waé_so copfident ,Q””W,T
of the prospective éﬁccess of Canyon Ferry in this tega:d thet

Fekbgoen Reservoir, a regulating facility of the llontanz Power

Companv, see Jeffers v, llontana Power CO., 68 Hont. 114, 217 P.

£ the storage unit for a Fropesed

[

jo
™m

, was predicate

{ rnacsive irriceticn preoiect ercunéd Three Forks, liontens. ©0€

-

- AT 4 ol T
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. _
implied rremise was necessarily thet such storage was available

(/ ~ due to lack of need therefore on the part of the power company.
" fee Senate Document 181 at pp. 63 and £4&.
It would hardly cue to further thic federal interest to have
the cownstream power company convert the increased returns from
the Bureau's use info additional demands on‘upstreem sources.

=C

(‘l

liontana Power Conpany in these circumstances has no ves
interest in & Ccngrescsional choice of power revenues Lo recoui
the capital ezpenditures reflected by Canyon Ferry, or "in the use .

of & hydéroelectric enterprise by the nureat to fulfiil the

n

project's purpose

The duty in 2ll events of upstrecn user's then, is only to

L'Qsame.- Tokthe extent that the Bureau 1s,draft1ngleron storage,

VUPStfeaﬂ ijer iO _Qén_nake use of natu:_l'flows as. ehe ""qu aﬂet £

|m

A ] . o -

necessary ‘fect of the use of such stored waters 1s to auanent

the flows of the Vlssourl. Durlﬁg much of the year when the

Ilssourl River ex thibits. relaelvely low flows then, thls federally

instituted czchance systen fully satis ies the power comyany S-_*"1' :




3 N
. Ll
-; »

'
rightes, (13} Sece cenerallv, Ficure 5, Department's feport.
(This figure is skewed to reflect only the better years of

“issouri Piver flow. Fowever, vears of low flow will augment the

use of storace at Canyon Ferry, andé @id upstream users in this

regard) .-

13, Cre £an €6 pYen L“bcr in this general recaré. To t“e C"L:It
that the Dureau's diversion patterns are necesscary for its
uses, any discriptions in the histoeric patter of veter
eveilability resulu1ng in water Ceprivation &t the [P
fzcilities might simply result in a technical "taking®,
compensation therefore being unnecessary in view of the net
benefit to !'PC frecm the Canvon Ferry Project, See generally,
tnited States v, Fuller, 40¢ U.8. 458 (1873). Ordinarily, ,
when Congrese exercises a federal power the right of eminent
Cocrcin is implicit if "necesseary and pr er" to the execution
of that purpose. See United States v, Cettsyburo Elec, Ry
o, 460 0.8, 665 (18806). 7The ayr11Cﬂtion of 'this principle

in the present metter is preblematic in view of the dictum in
United States v, California, gupra, to the eifect that § 8 of
"the Reclamation Act authorizes the use of ‘eminent domain by’
—..the .federal governnent only to the .same extent as a. prlvate
i;g,person enjoys-. such power sin“the project, state..;Bgt ‘see-
- United States’v, Gerlach leestock Co,, SUDE g,_Ivaghog =
Irrigaton Proiect v, NcCracken,‘supra° Duoan v, Rank, 372,
U.8., 609, (1003)__ o =

;—_w-ﬂhlternatxvelf,ulu n1ght be arcuedfthatﬂthe Stabll;Zat;Oﬂ*Of““““f***'
stream flow by Canyon Ferry left liontana Power Company in a- '
better position than before, and thus perforce this entlty
could rearonab,y evercise its richts uncer the changed
concitions. £ce ’Cm 85-2-401 (1981). To the extent there is
no clzim againct Canyon Ferry, there is no claim against g
upstream users di vert1 g water not requirec at Canyon Ferry
however, llontana Pover Compary "rlgkus are not simply to

"sell electricity, but to uvse water to produce the same. TO
the entent, therefcre, that material ceprivaticen occurs to

_the eppropriative interest in hav1ng,thls histordie GUaEHEELY i s v
of water belnc available at the historic time and place of o :
need, it is ﬁerhapg immeterial thet the interfering
;rprOur1at4r rakes other weter available ané other tines for
the exercise of & rew znd "&ifferent" appropriation.

Neither of these problems need be resolved hereln, however,
cince it otherwise zpsears that there is water availble feor
this fpplicant's use &t least in scme years

&
w"m.-i
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' ' ohe foregoing demonstrates that there will be, at lezst at
(/ times in some years, unepproprizted water in the amounts this

Applicant seeks and throuchout the period during which the use of
water is sgoucht, Ho_nore need be ceciced and a limitaticn ¢f
diversions to such times as Cochfane_spills is unwarranted in
viewlof the waste at Cényon Eérry. |

2 - -

cant's will not adversely affect

-4

7. The uses of these Appli

2

oprovriators. If times occur in the future

]

the rights

2
!
L1
-
o
~
ﬂl

where the acgcrecgate demand on the water recource exceeds the

cupply, these Applicant's must perferce curtail their GlV rcions -

=) fal
4 =

Subject to the terms, restrictions, and limitations described’

L~

below, hp“"catlor LCL Denc J.cz.‘1 Ta er use Perﬁlu Uo 15211-s541¢G

is hereby granted to Cordon E. Lzne to apprcrriate 800 callons

per minute up to 96 acre-feet per yeer for the irrigation of 40

eeres in the £31/4 of Cfecticn 28, Teowneshin 2 lTorth, Rence 1 Dast,

&1l in Broadwater County. The scurce of supply €hall be

~1
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to be diverted at glterncte

Jeffercon River, the waters therec

(/' points in the LiEl/4 SW1/4 SE

.

1

Pance 1 Saet, and in the SE1/4 SEL/4 KEL/4 of Section 28,
Township 2 Morth, Renge 1 East, all

weters ?roéided for herein shall not be diverted prior to April
15 of any agiven year nor subsequent 0 Oc:oa »r 15 of any g2 venr
year. The priority date for this permit shall be September 15,

1977 £ 1340 Db

mhis pernit is expressly mace subject to the follow1na

express conditions, limitations, and restrictions.

EA. Any rlghts ev1denced hereln are SUbJECt to all prlor ano ;

¥
“““"—‘"**seﬁlor epproprlator.-_ - ;3:_f‘ TR oo Zo-
B. The Pernlttee shzll in no event cause to be ulverted ;ron
the source of supply more waters than‘are.reesonably requ1red for
the purposes provided for herein. & all times when water 1S'not;
o so required, -the -Permittee tchall cause end ctherwise allow.said — —
waters to remain in the scurce cf supply.
C. Tlothing herein shall be construed to affect or reduce the
Permittees lighilitv for damages that meay be catsed by the
s exercise of anv of the richtc evidenced by the Permit in tiis

L«
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) . .

mette Tor does the Department in issuing any permit

acknewledge any lisbiiitv for damacge, even if damage is the

necessary &ng unaveidable conseguence of the exercise of thi

. o,
rermit,

S APPLICATION IO. 11403-541G

=G

|.J-
()

Subject to the terms, restrictions and limitations decscr

belowv, Application for Beneficial tater Use Permit No. 11493-s41G

ig hereby granted to Jefferscn River Acres t¢ appropriate 100

llong per minute up to 11 acre-feet per year for 1rrlgat10n of

-

N
0

}4n

£ zcres loceated

n the 8C1/4 of gection 28, Township 2 Horth,

VBange l

East, all.in. Broadwauer County.: Thé=§g§f§e}df1$u§ply ‘

T‘*orth Pange 1 East, all in Broadwater County The‘waters_

prov1ded for hereln shall not be’ c1vertéa prlor to ppril*lﬁ“ﬁff‘—;"f“““ﬁ'

’.—

any given year nor subsecuent to October 15 of any glven year.

The priority date for this pernlt shall be February 28‘ 1977,
0 - i . i i o

- This permit -is expressly nede cubject to the following S N

express conditiens, restrictions and limitaticns.

L T s D - 3 5 = e L R =
eptozuine righte, &ne 29 Fpy f£iisl ceterviingtios of Such bighis &
L e - P B SR = TR - f e e - vy i

roviced ov I'ertare lew, I!othince horein shzll be constrvzd to
ey dne fivhredny bo viw dniienae ul B TEOULELGT.




L. The Permittee shall in no event cause to be diverted

+h
m
O
ol

the source ¢f supply more watere than are reasoncbly reguired for

the purpoces provided for herein. At 2ll times when water is nct
required, the Permittee shall cauce and otherwise zllow the

waters to remain in the source :0f supply.

C. VlYothing herein gshall be congtrued to zffect or reduce th
Permittee's liability for damage that may be caused by the

erxercise of this Permit. Nor does the Depariment in issuing this

pernit ackrowledce any lizbility for such damage, even if the

-

'f“mh1s_B:oposal for Dec1szonmisAnfferea-forﬁthe rev1ew anommamm—v

e i T

comnent of all rarhles of record. hb*ectlons anc exc eptlons musb,‘f

‘be £iled with ‘and received. by the Department of Iatural_Resou:ceS’*‘”

and Conservatlon;on:or_befcre‘July',, 1582, qff§¢?~m

" - L/ #
fa-aled 08
vove eris JL " day of _Sue

Hatt?@w Tllllhns, Hearing Exaniner PR,
Depattment of ¥zturzl Resources hal et
andé Conssrvation o
32 &. Ewinc, Eelenz, !IT 58C2¢C '
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ETIF R ; ' AFFIDAVIT OF SERVICE
. : |
( 3 PROPOSAL FOR DECISION
) smm OF MONTANA ) S
_ ) &8,
County of lewis and Clark )
Chervl Wallace , an employee of the Montana Department of Natural
~Resources and Conservatiocn, being duly sworn on oath, deposes and savs: That %a
. pursuant to the requirements of Section-85-2-309, MCA, on %) . 19
he deposited in the United States mail, "certified mail", an Order . ' _
by the Department on the application by Gordon E. Lane ; mp11catlon

%0.15211-s541G , for a Permit to Appropriate water, addressed to each of the
following persons or agencies:

1. Gordon E. Lane, Box 476, Three Forks, MT 59752

2. Ray Tocci, Box 886, Three Forks, MT 59752

3. Ronald Waterman, Attorney, P. 0. Box 1715 Helena, MT 59624

4. James Walsh, Montana Power Co., 40‘E.7Broadway, Butte, MT l59701

Bie Bureau of Reclamatlon Box ?553 Billings, MT 59103

: ";-ji.ﬁ':T J Reynolds, Helen 7 ‘Area Off' :

STATE OF MONTANA

County of Lewis & Clark )

uiH‘H”-, On this é\& day of )Q nL % lQﬁ, before me, a Notary Public
qiandJro" sald State, personally appeared Chervl Wallace » nown to me
\to be t;‘a,e . Typist » of the Department that executed this instru-

i mg:qb Qx |t‘he persons who executed the instrument on behalf of said Department, and
o écknmle%ed to me that such Department exescuted the same.

? "} ‘( AN R IN WITNE:SS WHEREOF, I have hereunto set my hand and affixed my official
/ seal the dav ‘and vear in this certificate first above written.

N~ -"‘.m < v \ | - \M (4%
Notary Publi¢ For \the State of Montana
Resxd_mg at MQntana CJt;z

+
My Commissicn Dipirés /7 /g5
[ s s






