1 THT MATTIR OF APPLICATION FOR }
BENIFICIAL WATZR USZ PERMIT 10, ) FINDINGS OF FACT, CONCLLSICHS
6859-g75L 8Y RCNALD JACOBSON ) OF LAW, AND ORDER

The Proposed Findings of Fact, Coaclusions of Lew, and Order in this matter
as entered cn March 2, 1973 by the Hearing Examiner, are hereby adopted as the
Final Findings of Fact, Conclusions of Law, and the Final Order, except that the
Provosed Order is hereby modified by clarifying Item 1, revising Iten 3{f) and
adding new Items 4, 5 and 6.

FINAL ORDE!

1. Subject to the cenditions cited below, the Applicaticn for Beneficial

Water Use Permit No. 996%9-976L by Ronald Jaccbson is hersby granted as amended at
.the hearing to appropriate and not to exceed 90 acre-feet of water per annum,in

Lake County, Hontana, to be diverted from an existing flowing well, epproximately

250 fzet deep, at a rate of 15 gallens per minute for an existing stocx-watering

galians por minute

wn

richt during the nonirrigation season, and at a rate of 12:

5

&y

during the irrigation season, at a point in the SWi NEj S of Section 23, Township
22 North, Range 23 Hest; M.P.M., and stored in a new 21.4 acre-foot pit reservoir
and pumped from said pit reservoir from April 15 to Ccicber 12, inclusive. of

each year, at a rate oF 200 gallons per minute and used for new irrigation on 20
acras in the $I% and supp enta] irrication on 20 acres in the SU%: in said Section

29, and containing a total of 20 acres, more or less.

2. The above is a Provisicnal Fzemil and is graantsd sud
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CASE # 7966

"nis permit is inclusive of, not additional to, orisr use
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he Permittec shall instali and maintain a satistactory

flow-meser on the diversion from the pit and shall xeep

Fiocs, vace of {104, and vcltmes o7 .uatar

iD.

record of the p
diverzed and shall maxe such records availacle to the

Department upon reguest.

The Permittee shall install and maintain a satisfactory
ontro1 vajve on the well and shall oﬁerate saie so as to

manage water levels in the pit reservoir to preciud

overflow through aither the mechanical or arincipie 5@111-

way of the stiructure. ‘ ¥
The Permittee shall menage the pit reservoir water revel

in such a manner that at the end of each irrigaticn s2ason
and not later than October 15 of each year, the reservoir
is deplated to the extent that a volume of not to exceed
6.2

-

acra-feet remains in s

yaar, the parmitteo shall operate ine cantrol vaive on the
wall in such a manner that sha flow from the well srall

not exceed 15 gallens per minute.
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| Prior i3 the starl of censtruction, within 120 days after
' reszigt of the Provisicnal Permit or within an extension

of time authorized by the Dezzartment.
E 4. The Provisionail Permit is gran:ied subjezt to the right ot the Qecarimsanc
to revoke the permit in accordance with Section 8¢-387, R.C.M. 1047

¥

, and to enter

onto the premises for investigative puracsss in accordance with Section £9-5322

&. The issuing of a Provisional Permit by the Department in no Wy recuces tha
. Parmittee's liability for damage caused by the Permittee's exercise of'his Provisional
Permit, nor does the fNepartment in issuing a Provisionral Permit, in any way acknbw1edge
; liability for damage caused by the Permittes's exercise of his Provisiéna] Permit
| 6. The above cendition to the granting of this Provisional Permit shall hald
in effect for any successor in interest to the Permittee herein named.

RECOMMENDATION

The Department recommends that all parties in this matter install and maintain

adequate measuring devices to fit their particular individual situation, and kesp

a record of water ussd for their own proof of thair water rights and use.

oy .f
Done this /e day of /iLAg L 1978.
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Admiaistritor, Water Rasources Jivision
DEPARTMENT o MATURAL RESQURC:ES
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BEFQRE THE DEPARTMENT OF NATURAL RESCURCES AND CONSERVA
OF THE STATE OF MONTANA
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IN THE MATYER OF APPLICATIUN
FOR BENEFICIAL WATER USE PERMIT
NO. 9963-a76L

BY RONALD JACCBSCN

PROPOSAL FOR DECISION
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Puréuant to the Montana Water Use Act and the Montana Administrative
Procedures Act, after dugc notice, a hearing was held on November 2, 1977,
at Plains, Montana, for the purpose of hearing cbjections to the above-named
Application for Beneficial Water Use Permit, William F. Throm, Hearing Exam-
iner, presiding.

The Applicant, Ronald Jac sseon, appeared at the hearing and presented
testimony in support of the application. Mr. Jacobson was represented by
legal counsel, Mr. Leonard L. Kaufman, Attorney at Law. One exhibit was
introduced supporting the application, to wit: Applicant's Exhibit No. 1,

a map of the proposed project showing the location of the dam and fields
nutbered parcels A, B, and C. The Applicant's exhibits were marked accor-
dingly and received into the record without obJjections.

Others appearing at the hearing and testifying in support of the appli-
cation were Hdoward A. Orr. Soil Conservation Technician, Plains Field Office,
Soil Conservaticon Service.

Six Objectors attended the hearing and presented testimony or state-
¢ Oblectors were not represented by legal counsel. The Objectors
introduced no exhibits supporting their objections. Objectors present were
Mr. Arvid Xopp, Mr. Raymond M. Huches. Mr. Dwicht Preston. Mr. Charles L.
Saxter, Mr. Don L. Perrin, and ¥r. Lesn Perrin.

ntana Depariment of Natural Resources and Conservation zerscnnel
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resent and testifving on behalf of the Department were Jim

witnesses D
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snall Field Office Manager, Water Signts fureau. and ften:
. 1itz, Department Geologist. Tre Departrment was not regresented by lesa)
. counsel. Six exhibits were introduced by the CTepartment to wit: Exhinit

no. 1-A to 1-f. 2 series of six photos of the existing well and surrcundings.

2

"

Exiibit No. 2, a photc of the proposed dam site; Exhibit No. 2-A end Z-5,
two photos of the new acreage to be irrigated; Exhibit Ho. 3, a photo of
the Jacobson existing arte-ian well and valve; Exhibit No. 4, a copy of a
; topographic map showing the preposed point c¢f diversion; and Exhibit No's.
5 and 6, photos of the existing flowing weil and stock watering facilities.
The Department exhibits were marked accordingly and received into the re-

cord without objections.

PROPOSED FINDINGS OF FACT

1. On October 21, 7576, the Department received an Application for
Beneficial Water Use Permit No. 9969-g76L by Ronald L. Jacobson o appro-

j priate 0.44 cubic feet per second or 200 gallons per minute of water and

. not to exceed G0 acre-feet per annum in Lake County, Montzna, to be diver-

ted by means of a well, approximately 240 feet deep, at a point in the SW
3 NEL SWi of Section 28. Township 22 North, Range 23 West, M.P.M., and im-
pounded in a new 60-acre-foot pit and used for new irrigation on 40 acres
and supplemental irrigation on 40 acres in said Section 28, and containing
s total of S0 acres, more or less. from April 15, to October 15, inclusive,
st each year.

Gn March 10, 17, and 24, 1977, the Department caused to be duly

=)

oublished in the Flathead Courier. oglsen, Montana. notice of the ebove
anclicat<on for Beneficial Water Use Permit No. 9969-g76L.
3. On May 27. 1977. the Department receivec from John R. Gerden, =t-

L4 . LA

t Law cf the firm Murray, Donahue anc Xeufman, representing the

~rplicant. 2 correction to the above aprlication orought apcut oy tne final

=3

. cesicn computations as foilows: The surface are

w B w

0f the cesicned ressryoir
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zted storage capacity wili be 21.4 acre-fx
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rent to the above epplication was also regestec for a beneficial use of sup-
piemental irrigation on 20 acres of existing irrigation in the southeast
quarter and 20 acres of new irrigation in the scuthwest gquarter for a total

application of 40 acres, not 5C acres.

4. The Department received objections to the atove application from
the fellocwing:
Aprit 5, 1977 from Arvid Kopp
Apr.: 8, 1977 from Raymond J. and Marian Oberlander
April 14, 1977 from Helen J. Perrin
Aaril 15, 1977 from Raymond M. Hughes
April 15, 1977 from Charles E. Baxter
April 26, 1977 from Dwight Preston
April 26, 1977 from Leon Perrin
5. The Applicant testified that in view of final design figures received
from the Soil Conservation Service for the proposed structure that the original
application was necessarily amended. The Applicant testified the proposed
recervoir would nave a storage capacity of 21.4 acre-feet. The reservoir would
be an off-channel structure with controlled inflow from an artesian flowing
well, from which water would be pumped at the rate of 200 gallons per minute
guring the irrigaticn season and usad for irrigution by a wheel-line sprinkier
svstem cn 20 acres af existing irrigated iand and 29 écres of new irrigated
land. During vericds other than the irrigation season the flowing well would

s5e reduced by means of a centrol valve, to 2 rate of flow of 15 callons per

sstifie

¥
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minute. for livestock watering purposes. The Appiicant further
that his management tians are to deplete the reserveir storage at the time

of “he last Fail irricaticn at which time the inflcy Trom the artesien flow-




‘vz well wili be reducsd to 15 ¢allons per minute during winter months for
in tas resorvyoir for Vivestock water., At tne beginning o7 the irri-
cztisn season the valve on the fiowing well would again be opered for fuil
Flow of approximately 125 galieons per minute to fiil the reservoir for irri-
gation purposes. 1Tne Applicant testified that under his present method of
cperation there is inefTicient uses of water and labor and that the proposed
method of irrigation and livestock water use would result in less ground-
water withdrawal. The Applicant testified that he has an established use
right dating from the mid 6C's .ien he purchased the property; that the well
was drilled in the late 50's and was initially used for ficod irrigation of
about 20 acres; that approximately four years ago he installed a hand carried
line and increased the irrigated land to 40 acres of irrigated Tand jdenti-
fied as parcels "A" and "B" on his Exhibit No. 1 in additien to a livestock
water use right. He testified that this application is for a change in pur-
pose and place of use of that water and for no more than has been established
by this use. He testified that when this system is installed and in opera-
tion he will discontinue irrigation of the 20 acres in parcel "A" and will
change the place of use to parcel "C" as identified on his Exhibit No. 1.

Mr. Heoward Orr testified as to the design of the proposed impoundment
structure. He stated that the foundation studies for the original structure
across the tributary revealed that materials in the left abutement were un-
satisfactory. Plans were, therefore, revised to provide for an off-channe!l
impoundment with flow freom the existing artesian well providing the source
of supply. He testified that geology investigations for this alternate site
revealed that a safe structure couid be built and that the plans and speci-
ficatiens for this proposed structure would be in accordance with Scit Con-

Fe
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servation Service standards. Mr. Orr further testified that the acreage




Fu--yrm-p-n-,mv k!

6 My, Rohbein testified that tne Applicant's amended applicaticn is

for 20 acres of new irrigation and 20 acres of supplemental irrication and
that the velume of 90 acre-feet requested is excessive. Mr. Rehbein testi-
fied that the beneficial use requirvements for the 20 acres of new irrigation
should not exceed 2.5 acre-feet per annum or 50 acre-feet and that possibly
the beneficial use requirements for the supplemertal irrigation on 20 acres
should be 1im1ted/$?0 acre-foot per annum or 20 acre-feet for a total bene-
ficial use for new and supplemental irrigation of 70 acre-feet per annum.

7. Mr. Steve White testified that since the applicatien is for the
use of water from a well which has been flewing, and is for no additional vol-
ume than has been withdrawn frem the source in the past, that he could offer
no testimony to the effect that prior appropriators would be adversely affec-
ted by the granting of this permit. Mr. White did recommend that the with-
drawal bv the Applicant be capable of being monitored by requiring the in-
stallation of a flow meter on the pump line.

g. WMr. Dwight Preston testified that Mr. Jacobson has a record for
complete disregard of water law, the rights of prior appropriators, and to
the conditions placed upon previous permits granted to him by the Depart-
ment. Mr. Preston stated that his concern was that Mr. Jacobson would not
abide by conditions which might be placed upon this permit, if granted, any
more than he had in the past and that he would continue to waste water and
i1legally withdraw from the ground water source thereby adversely affecting
My Preston's existing wells from this source as well as those of others.

a. Mpr. Don Perrin testified that his objection to the issuance of the
sermit is because the reservoir is located approximately 200 feet from his
nouse and that he is fearful of the safety hazard should the dam fail by

reason of wasnout or seepage. Hs further stated he objects to the visual

cbstruction of the dike section and chat the valuation of his property




wulc bé adverseiv affected by the clesa proximity o7 the Zrepas2l s

17, “r. Charles Baxter testified that nobody kncws what afferts the
continual withdrewal of water from tpe source Oi supply will have on grier
water rights and that a monitoring program should be initiated by the state
<o that these affects, if any. can be determined.

11. ®r. Arvid Kopp testified that the wells in this area are all inter-
connected and that withdrawal from one well will atfect the suppiy frem another.
He testified that there should be a monitoring program and that reascnable
1imits should be placed upon the use of that water. He stated that he ig
convinced that 1.5 acre-feet per acre per annum would be ample. re stated
that many years he gets by with 1.0 acre-foot per acre or less and gets twe
irrigations per season. He further stated that he does not have any particu-
lar objection to Mr. Jacobson's application, but that a flowing well, uncapped,
will adversely affect other wells within a mile tc a mile and one half.

PROPOSED CONCLUSIONS OF LAW

1. In spite of the Applicant's testimony that ne has established a bene-
Ficial water use right for the rate of flow, period of time, and in the vol-
ume anplied for and that this appiication is merely for a change in place and
purpose of use of those waters, it is not within tihe scope of this hearina
to rule on such matters. The gquantification and final determinaticn of the
validity of beneficial use rights must be established in accordance with the
orocedurss mandated by Section £e-870 et seg., of the Montana Water Use Act.

2. The apptication, as submitted and amended., was for a new appropria-
+ion and in accordance with the provisions cf Section gc-383, R.C.M. 1847,

3 Beneficial wWater Use Permit is required by the Applicant to apprepriate
water fror the proposed scurce of supply.

;oplv whicn by law rust be gretectec.

.
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BrEsOses source of suIp
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. 3 Tre evidance sebmitted by the Jtjectors failed to show itnat the
cricr existing water rights frem the seurce of supply would e acverse?

5. The rights of prior appropriators will nct be adversel affected
if the permit is conditioned tc protect those rights.
6. The proposecd means of diversion or construction will be acuguate
if buiit in accordance with $ni1 Conservation Service plans and specifications
and if said plans and specifications are approved by the Department prior
to the start of construction.

7. The proposed use of water i3 2 beneficial use.
prop

D

£. The proposed use will not interfere unreasonably with other planned
uses or developments for which a permit has been issued or for which water
has been reserved.

9. The Application for Beneficial Vater Use Permit No. 0363-g76L oy

Porald Jacobson may be granted in accordance witi the provisions of (hapter

of Titi= 83 of the Laws of the State of Montana.

7
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PROPOSED ORBER

Subject tc the conditions cited below. the Application for Beneficial
Watuer Use Permit No. 9949-078L by Ronald Jacobson is granted as amended to
anorgoriate 0.44 cubic feet per second or 200 gallons of water per minute
exceed 90 acre-feetr —er annum. 1n Lake Ciunty. Montana, to be diver-

ted by means of an existing well. approximately 240 {eet deep, at & noinct

8]
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in the Sk NE: SwWi of Secticn 28, Township Z2 Nortn. Rang

] e e i3 L Ped < z i ¥ H P s )
A andg impounded in a new 231.& acre-tTool pit and used for new rrigaticn on cu
i acres are sugpplemental irricetion or 20 acres in said Section z8. and con-
L Tairing a totel of L0 agres. more or dess. frpmocDril 02 TR ooTIDET Lzl AT
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. 1o grizr decreeg rights, i¥ any, end nct necessarily limited to all existing
w«it2r cights in the source of suppiy of theose objecting herein, and is further

subject to any final determination of prior existing water rights as provided

by Montana Law.
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ne ebove Provisional Permit is subject to the following additicnal

This Permit is inclusive of, not additional to prior

use rights the Permittee may establish from the same
source of supply and point of diversion.

The Permittee shalil install and maintain a satisfactory
flow-meter on the diversion from the pit and shall keep
record of the peri ds, rate of flow, and voiumes cf v
diverted and shall make such records availadle to the
Oepartment upon request.

The Permittee shall install and maintain a satisfactory
control valve on the well and shall operate same SO as

to manage water levels in the pit reservoir to preclude
overfiow through either the mechanical or principie
spiliway of the structure.

The Permittee shall manage the pit-reserveir water level
in such a manner that at the end of each irrigatiorn sea-
son and not later than Octocber 15 of each year, the reser-
voir 1s depleted tc the extent that & voiume of not to
exceed 9.5 acre-feet remains in storage.

During the pariszd Qctober 15 teo April 15 of each water
vaar, the rerrmittee shall operate the control valve on

tnz wall o in such 2 manner that the Tigw from the well

(93]
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re Permiztee shall submit plans and specificaticns for

roject to the Department for review and apnroval

This

e

prior to the start of construction.
NOTICE
This is a Proposed Order and will not become final until accepied by
the Loministrator of the Water Resources Division of the Department of vatural

Resources and Conservation. Written exceptions to the Proposed Order, if

‘ any, shall be mailed to the Department within ten (10) days after receipt

i of service of the Proposal for Decision npon parties herein. No extensions

of time for filing exceptions will be granted. ''pon receipt of any written

exceptions, opportunity will be provided to file briefs and to make oral ar-

guments before the Administrator of the Water Resources Division.

f DATED thisAéffﬁéL day of March, 1978.
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HEARING EXAMINER
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Acnald ©. Guse . an emplovee of the Montana Department of Natural
Tesources ane Lonservasion, being duly sworn onm oath, doposes and savs: Thaz, on
A o) - N P . -
Mzreh 3 , 1978 | he deposited in the United States mail, "certified mail,
! -orurn receipt requested," & copy of the Proposed Order by the Department Hearing
| the applicaticn by Ronald Jacobson 5
No. 9959-376L , for a permit ro appropriate water, didressaed to
following persons or agencies: Certified No.'s 50806 to 50814

Mr. Ronald Jacobson, Hot Springs, MT 59845 (Applicant)

Mr. Raymond J. & Mrs. Marion Oberiander, Rural Route 1, Hot Springs, MT 59845
Mr. Arvid Kopp, Rural Route 3, Box 418, Hot Springs, MT 589845

Raymond M. Hughes, P.0. Box 457, Hot Springs, MT 59845

Mr. Dwight Preston, P.0. Box 636, Hot Sprirgs, MT 59845

T Char]ea F. Baxter, Hot Springs, MT 59845

Mr, Don L. & Ms. Helen J. Perrin, Rural Route 3, Box 467, Hot Springs, M7 E£9845
Mr. Leon Perrin, Rural Route 3, Box 395, Hot Springs, MT 59845

Mr. Jchn L. Gordon, Attorney at Law, P.0. Box 899, Kalispell, MT 59501

and ¢ir. Leonard L. Xaufman, Attorney at Law, P.0O. Box 899, Kalispell, MT 59301
Mr. James H. Rehbein, Water Rights Bureau Fieid Office, Department of Natural Resources
& Conservaticn, P.C. Box 224, Kalispell, MT 59901 {Regular Mail).
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