. EXHIBIT "A" .

STATE OF MONTANA
BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
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IN THE MATTER OF APPLICATION FOR
CHANGE OF APPROPRIATION WATER RI ggfﬁ ﬂ “JF ~FfN INGS OF FACT, CONCLUSIONS QOF
NO. 8518-c41-1 BY KIRKSEY BROTHE e ““‘ , AND ORDER

APR
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The Proposed Findings of Fact, Conclusions of Law, and Order in this matter
as entered on June 30, 1977, by the Hearing Examiner, are hereby adopted as the
Final Findings of Fact, Conclusions of Law, and Final Order.

FINAL ORDER

1. Subject to the conditions cited below, the Applicant's change is hereby
granted allowing for the addition to the place of use of a total of 300 acres,
more or less, in the N of Section 27 and the Sif; of Section 22, all in Township
5 North, Range 2 East, M.P.M. Said change is for a contract between the Broadwater-
Missouri Water Users Association and Kirksey Brothers for 2.5 cubic feet per second
or 1,122.5 gallons per minute of water, up to 250 acre-feet per annum, which has
been diverted from the Broadwater-Missouri canal and used on a total of 30 acres,
more or less, in the Sk NWy of Section 27, from May 1 to October 15, inclusive,
of each year. Said change also allows for the use of an already existing water
right from the drain ditch of 200 miner's inches filed in 1962, to be used in
conjunction with the water contract with the Broadwater-Missouri canal. Thus,
the Applicant kil] have two points of diversion from the drain ditch, with the
additional new pointlof diversion being found in the SW SWa NWj of Section 27,
Township 5 North, Range 2 East, in Broadwater County.

2. At no time shall the Applicant divert a greater quantity or flow of
water from said unnamed drain ditch than the Applicant or his predecessor in
interest has previously actually diverted and put to beneficial use pursuant to

such water rights prior to the change granted herein.
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3. At the discretion of the Department of Natural Resources and Conservation,
the Applicant shall install and maintain an adequate measuring device to enable
the Applicant to keep a record of quantities of water diverted, as well as the
periods of diversion. Such record shall be presented to the Department of Natural
Resources and Conservation for inspection upon demand by the Department. This
requirement is not necessary unless requested by the Department, since the main
problem along the drain ditch seems to be too much water instead of not enough.

4. The Applicant shall take such other steps as are necessary to ensure
that the rights of the parties hereto will be protected pursuant to Section
39-892, R.C.M. 1947.

5. The Applicant shall take such measures as are necessary to prevent the

“dumping of additional water from his Broadwater-Missouri canal contract into

the drain ditch. The Applicant shall study the feasibility of enlarging his

pond or pit to such a degree that it would be able to hold additional water until
such time as the flows of the Broadwater-Missouri canal could be shut off if there
happened to be a malfunction of the pumping system.

6. This approval is granted subject to any final determination of prior
existing water rights as provided by Montana law subject to all prior existing water
rights in the source of supply.

7. This approval grants the Applicant no greater claim of right to the
water right herein changed than the Applicant may have possessed prior to the
approval grénted herein.

Recommendation

The Department recommends that all parties in this matter instali and
maintain adequate measuring devices to fit their particular individual situation,

and keep a log of records of water used for their own proof of their water rights

. ) Q}\)b\j‘
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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

—— e  —— e — P e T S S M ———— iy T ———————————————— - - . ———-——

IN THE MATTER OF THE APPLICATION )
FOR CHANGE OF APPROPRIATION WATER )
RIGHT NO. 8518-c41-I BY KIRKSEY )
BROTHERS )

Pursuant to the Montana Water Use Act and to the Montana
Administrative Procedures Act, after due notice, a hearing
on objections to the above-described Application was held in
the Courtroom of the Broadwater County Courthouse at Townsend,
Montana on Monday, May 23, 1977 at approximately 9:30 a.m.,
Gary L. Spaeth, Legal Counsel and Hearing Examiner for the
Department of Natural Resources and Conservation presiding.

Mr. C. Kent Kirksey and Steven K. Kirksey, the Appli-
cants herein, appeared personally and presented evidence and
testimony in support of their application. The Applicants
were represented by counsel, Mr. Charles Graveley, Esq. of
Helena, Montana.

The Objectors, Mr. John H.Zipperian and Mr. Robert L.
bavis on behalf of the Broadwater-Missouri Water Users
Association, appeared and presented evidence and testimony
in support of their objections. In addition, Mr. Louis
Anzik of Toston, also appeared and presented testimony on
his concerns for this particular change. Mr. Sam Rodriquez

attended the hearing on behalf of the Department.
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As required by law, the Hearing Examiner hereby makes
the following Proposed Findings of Fact, Proposed Conclusions
of Law, and Proposed Order to the Administrator of the Water
Resources Division, Department.of Natural Resources and
Conservation.

PROPOSED FINDINGS OF FACT

1. On June 2, 1976 the Department received an Applica-
tion for Change of Appropriation Water Right from the Appli-
cants, requesting to change the point of diversion and place
of use of a water right in the Broadwater-Missouri canal and
in a slough, a tributary of the Missouri River. At first
the Application was for an additional point of diversion on
a contract between the Broadwater-Missouri Water Users
Association and Kirksey Brothers. It was also to change the
place of use of that contract which was for 2.5 cubic feet
per second or 1,122.5 gallons per minute of water up to 250
acre-feet per annum.

2. The above water has been diverted from said canal
at a point in the NWl/4 NWl/4 SE1/4 Section 27, Township 5
North, Range 2 East, Montana Principal Meridian and used on
a total of 30 acres, more or less, in the S1/2 NW1l/4 of
Section 27, from May 1 to October 15, inclusive, of each
year.

3. The proposed change is to add an additional point
of diversion in the SW1/4 SW1/4 NW1/4 of Section 27, Township

5 North, Range 2 East, Montana Principal Meridian, and to
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. add to the place of use to a total of 300 acres, more or
less, in the N1/2 of Section 27 and the SW1/4 of Section 22,
all in Township 5 North, Range 2 East, Montana Principal
Meridian. This change would also be used in conjunction with
an existing water right from a drain ditch upon which the
Kirksey Brothers have a 200 miners inches filing with a 1962
priority. If this change were granted, it would mean that
there would be an additional pumping site located along said
drain.

4. The Department received objections to the above
Application from Mr. John H. Zipperian who pointed out that
he owns the adjacent property to the Kirksey Brothers. That
the drain ditch starts in Section 28 and goes through the
S1/2 of Section 22 on an angle, then through the middle of
the N1/2 of Section 22. The natural drainage makes a swamp
on Section 15 and then flows into the Missouri River.
Originally the ditch was constructed to drain the area, by
Max Spatzierath, Louis Anzik and the Rouser Family. The
drainage was necessary because of the increased swamping due
to the increase in irrigation south of this area. Mr.
Zippefian was concerned that with the addition of water from
Broadwater-Missouri canal into the drain ditch that this
would at times increase the swamping on his place and ruin
more of his land.

5. BAn objection was filed by Mr. Robert L. Davis on
behalf of the Broadwater-Missouri Water Users Association.

The concern of the Broadwater-Missouri Watexr Users Association
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is that they have an existing water right out of the Missouri
River. Kirksey Brothers want an additional headgate in the
canal which should be handled by the Board of Directors and
not by the Department of Natural Resources.

6. Mr. Louis Anzik, although not being an Objector,
voices the same concerns as Mr. Zipperian as far as the
addition of Broadwater-Missouri canal water into the drain
ditch. He was concerned that such water would back up upon
his property and cause additional damage.

7. From a conversation at the hearing between the
Applicant, Mr. Zipperian, Mr. Anzik, and Mr. Jed Stanfill,
who represented the Mormon Church, which is also an dﬁner of
property along the drain ditch in question, it appears
parties hereto may be able to work out a solution by extend-
ing the canal from the swamp in Mr. Zipperian's Section 15
to the Missouri River.

8. The objections of the Broadwater-Missouri Water
Users Association were withdrawn in essence because Kirksey
Brothers pointed out that there was already a headgate at
the location where they seek to divert water from the canal.
In any event, this is purely a matter between the Water
Users.Association and the Applicant. The Department, for
this permit, will not become involved in the granting of an
easement or right-of-way thereto.

9. From the testimony at the hearing from the Applicants,

it appears that the Applicants plan on constructing a small
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pit or impoundment at the pumping site.
Based upon the above Proposed Findings of Fact, the

following Proposed Conclusions of Law are hereby made:

PROPOSED CONCLUSIONS OF LAW

1. Under the provisions of 89-892, R.C.M. 1947, a
permit is required for the changes proposed herein.

2. If granted, the Application for Change of Approp-
riation Water Right should be granted in accordance with the
Provisions of Chapter 8, Title 89 of the Revised Codes of
Montana, 1947.

3. Pursuant to 89-892(2), R.C.M. 1947 a permit shall
be issued for a change if it is determined that the proposed
change will not adversely affect the rights of other persons.

4. The rights of other persons will be protected if
the change as approved is conditioned so as to protect those
rights.

5. The granting of a change in no way reduces the
Applicant's liability for damage, caused by any appropriation,
nor does the Department in approving the change in any way
acknowledge liability for damage caused by the Applicant's
exercise of.the change.

6. Nothing decided herein has bearing upon the status
of water rights defined by the Applicant other than those
herein sought to be changed, nor does anything decided
herein have bearing upon the status of claimed rights of any
other party except in relation to those rights sought to be

changed by the Applicant to the extent necessary to reach a
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i . conclusion herein.

7. The granting of a change in no way grants the
Applicant any greater claim to the water right sought to be
changed and the Applicant may have possessed prior to the
granting of the change.

8. An Application for a change of point of diversion
along an already existing water canal 1is not required by law
nor will this Department become involved in any way in the
issuing of a permit involving a change of point of diversion
along an already existing canal.

Based upon the above Proposed Findings of Fact and
Proposed Conclusions of Law, the following Proposed Order is
hereby made:

PROPOSED ORDER

1. Subject to the conditions cited below, the Applicant's
change is hereby granted allowing for the addition to the
place of use of a total of 300 acres, more or less, in the
N1/2 of Section 27 and the SW1l/4 of Section 22, all in
Township 5 North, Range 2 East, Montana Principal Meridian.
Said change is for a contract beween the Broadwater-Missouri
Water Users Association and Kirksey Brothers for 2.5 cubic
feet per second br 1,122.5 gallons per minute of water, up
to 250 acre-feét per annum which has been diverted from the
Broadwater-Missouri canal and used on a total of 30 acres,
more or less, in the S81/2 of the NW1l/4 of Section 27, from
May 1, to October 15, inclusive, of each year. Said change

also allows for the use of an already existing water right
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from the drain ditch of 200 miners inches filed in 1962 to
be used in conjunction with the water contract with the
Broadwater-Missouri canal. Thus, the Applicant will have
two points of diversion from the drain ditch with the addit-
ional new point of diversion being found in the SWl/4 of the
SW1/4 of the NW1l/4 of Section 27, Township 5 North, Range 2
East, of Broadwater County.

é, At no time shall the Applicants divert a greater
guantity or flow of water from said unnamed drain ditch than
the Applicants or their predecessor in interest have pre-
viously actually diverted and put to beneficial use pursuant
to such water rights prior to the change granted herein.

3. At the discretion of the Department of Natural
Resources and Conservation the Applicants shall install and
maintain an adequate measuring device to enable the Applicant
to keep a record of quantities of water diverted, as well as
the periods of diversion. Such record shall be presented to
the Department of Natural Resources and Conservation for
inspection upon demand by the Department. This requirement
is not necéssary unless requested by the Department, since
the main problem along the drain ditch seems to be too much
water instead of not enough.

4. The Applicants shall take such other steps as are
necessary to ensure that the rights of the parties hereto
will be protected pursuant to 89-892, R.C.M. 1947.

6. The Applicanfs shall take such measures as are

necessary to prevent the dumping of additional water from
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their Broadwater-Missouri canal contract into the drain

ditch. The Applicants shall study the feasibility of enlarging

their pond or pit to such a degree that it would be able to

hold additional water until such time as the flows of the

Broadwater-Missouri canal could be shut off if there happened

to be a malfunction of the pumping system.

7. This approval is granted subject to any final
determination of prior existing water rights as provided by

Montana Law subject to all prior existing water rights in

the source of supply.

8. This approval grants the Applicants no greater

claim of right to the water right herein changed than the

Applicants may have possessed prior to the approval granted

herein.

NOTICE

This is a Proposed Order and will not become final
until accepted by the administrator of the Watexr Resources
Division, Department of Natural Resources and Conservation.
Written exceptions to the proposed Order, if any, shall be
filed with the Department within ten (10) days of service
upon the parties herein. Upon receipt of any written excep-
tion, opportunity will be provided to file briefs and to
make oral arguments before the Administrator of the Water

Resources Division.

DATED this ZO day of OM,Q/ , 1977.

-
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